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NOTE  AS  TO  ABBREVIATIONS  U5ED  IN  THE  CUMULATIVE 

REFERENCES  IN  THIS  WORK. 

1^       L.  is  affixed  to  all  cases  from  the  U.  S.  Reports,  and  refers 
to  the  so-called  Lawyer's  Edition  of  the  IT.  S.  Reports,  the 
figures  indicating  the  book  and  page  of  that  edition. 

F.  C.  appended  to  a  citation  from  the  regular  reports  of 
P.  C.  the  U.  S.  Circuit  and  District  Courts,  refers  to  the  series 

of  reprints  ^'  Federal  Cases,"  and  gives,  as  the  publishers 
of  that  series  do,  the  number  of  the  case  in  that  series. 

Fed.  Cas.  is  used  when  a  case  contained  in  the 
Fed.  Cas.    series  of  Federal  Cases  is  not  reported  in  the  reg- 
ular series  of  U.  S.,  C.  C,  and  D.  C.  Reports,  and 
the  citation  of  such  oases  is  to  the  volume  and  page  of  Fed. 
Cas.,  not  to  the  number  of  the  case. 

Fed.  Fed.  or  Fed.  Rep.  refers  to  the  well-known  Fed- 

Fed.  Rep.    eral  Reporter. 

Those  who  have  the  Lawyers'  Reports  Annotated  will 
readily  recognize  the  abbreviation  L.  R.  A. 

Lawyers  who  have,  and  those  who  are  in  the 
Am.  Dec.  habit  of  using,  the  American  Series  of  Selected 
Am.  Rep.  and  Annotated  Cases  do  not  need  to  be  told 
Am.  St.  Rep.  that  the  American  Decisions,  American  Reports, 
^  and  American  State  Reports  are  represented  by 

the  abbreviations  Am.  Dec.,  Am.  Rep.,  and  Am.  St.  Rep. 

The  Pennsvlvania  State  Reports  and  the  New  Jer- 
I'm.  ii.  ggy  Reports,  both  law  and  equity,  are  designated  by 
N*  J*  Ea  ^^®  number  of  the  series,  not  by  the  names  of  the 
N.  C.  reporters,  while  the    North  Carolina  Reports  are 

cited  under  the  reporters'  names  and  numbers,  in 
spite  of  the  rule  recently  adopted  by  the  Supreme  Court  of 
that  State,  because  we  know  of  no  set  in  existence  which  is 
numbered  from  1  to  123  of  N.  C.  Reports. 

Atl.  The  reporters  of  the  National  Reporter  System  are 

Pac.  designated  as  Atl.,  Atlantic;   Pac,   Pacific;    N.  E., 

^-  5;  North  Eastern  ;  N.  W.,  North  Western  ;  So.,  South- 

g  *  B  *  em  ;   S.  E.,  South  Eastern ;  S.  W.,  South  Western  ; 

5.  y/^  and  S.  Ct.,  Supreme  Court  Reporter. 

^*         We  think  that  in  all  other  respects  our  abbreviations 
•    *•     will  be  clear  and  familiar  to  all  who  are  accustomed 
to  the  use  of  law  reports. 
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XIV  PETERS. 


14  Pet  1-8,  10  L.  327,  EVANS  y.  GEE. 

Writ  of  error  does  not  lie  from  the  Supreme  Ck>art  upon  the  re- 
fnaal  of  a  motion  to  qnash  an  execution  In  the  Olrcnlt  Court,  that 
not  being  a  final  judgment,  p.  8. 

Cited  and  principle  followed  In  United  States  y.  Abatolr  Place, 
106  U.  S.  1G2,  27  L.  129,  1  S.  Ct  171,  refusing  to  reylew  order  of 
District  Court  refusing  certificate  of  probable  cause  of  seizure;  The 
lamlra,  lA  Fed.  139,  rey lowing  many  cases,  holding  order  refusing 
perpetual  stay  of  execution  non-appealable;  Loeber  y.  Schroeder,  76 
Md.  362,  149  U.  S.  586,  87  L.  859,  13  S.  Ct  936,  dismissing  writ  of 
error  to  decree  aflSirmlng  an  order  refusing  to  quash  an  execution. 
Applied  by  analogy  In  Damall  y.  Lyon,  8^  Tex.  468,  22  S.  W.  310, 
censtnilng  local  statute  on  appellate  jurisdiction. 

14  Pet  4-18, 10  L.  328,  LATTIMER  y.  POTEST. 

Indian  treaties. —  Construction  of  the  Cherokee  treaties  of  Hol- 
■ton  and  Telllco  and  of  the  acts  of  North  Carolina  relatlye  to  lands 
within  the  boundary  of  those  treaties,  pp.  4-13. 

Tnatles. —  The  parties  to  a  treaty  haye  the  power  to  determine 
lay  dispute  respecting  its  limits,  and  to  remoye  uncertainties  and 
defects  of  the  treaty,  and  priyate  rights  cannot  be  interposed  to  the 
exercise  of  that  power,  p.  13. 

Cited  and  followed  In  Brown  y.  Brown,  106  N.  C.  455,  11  S.  E.  648, 
recognizing  State's  right  to  determine  disputed  boundary  lines  of 
Indian  landa. 
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Indian  lands. —  Under  the  statutes  and  decisions  of  North  Oaro- 
llna,  entries  and  g^rants  for  lands  reserved  to  Indians  are  void  if 
made  before  Indian  title  is  extinguished,  p.  14. 

Indian  lands. —  The  Indian  title  being  only  the  right  of  occu- 
pancy, the  State  of  North  Carolina  had  the  power  to  grant  the  fee 
in  the  lands  subject  to  this  right,  p.  14. 

Cited  in  Gaines  y.  Hale,  26  Ark.  184,  construing  statute  of  entry 
and  grant,  in  accordance  with  the  policy  of  the  Federal  government 
not  to  convey  the  fee  in  land  before  the  Indian  title  is  extinguished; 
in  note,  3  Am.  Dec.  687. 

Treaties. —  Courts  will  follow  the  construction  of  treaties  placed 
upon  them  by  the  treaty-maUng  power  of  the  government,  p.  16. 

Cited,  arguendo,  to  this  point,  Scott  v.  Jones,  6  How.  874,  12  L. 
196,  holding  competency  of  a  legislature  not  a  question  within  Juris- 
diction of  Judiciary. 

Treaties. —  Construction  by  a  State  of  a  treaty  settling  boundary 
lines  of  lands  in  the  State  will  be  followed  unless  repugnant  to  the 
treaty,  p.  18. 

Cited  and  followed  in  Brown  v.  Brown,  106  N.  C.  456, 11  S.  B.  648, 
holding  dispute  over  theaty  boundary  line  settled  by  State  legisla- 
ture would  not  be  reopened. 

14  Pet.  19-32.  10  L.  335,  BANK  OF  THE  METROPOLIS  ▼.  GUTT- 
SCHLICK. 

Pleading. —  Unless  specially  demurred  to,  absence  of  a  formal 
conclusion  to  a  special  count  is  cured  by  section  32  of  the  Judiciary 
act,  R.  S.,  $  954,  p.  27. 

Corporations. —  A  corporation  is  bound  by  an  agreement  to  con- 
vey land,  executed  for  it,  through  its  officers,  and  an  averment  that 
the  corporation  executed  the  contract  is  sufficient  without  alleging 
the  officer's  authority,  p.  27. 

Cited  with  approval  in  St  Andrews  Bay  Land  Co.  v.  Mitchell,  4 
Fla.  199,  54  Am.  Dec.  344,  holding  corporation  bound  by  contract  not 
under  corporate  seal,  executed  for  corporation  by  a  committee; 
S.  C,  p.  198,  54  Am.  Dec.  343,  holding  allegation  that  corporation 
executed  agreement  sufficient;  Hammond  v.  Hannin,  21  Mich.  882, 
holding  contract  to  sell  land  need  not  be  under  seal  and  may  be 
ratified  orally. 

Distinguished  in  Fullam  v.  West  Brookfield,  9  Allen,  6,  holding 
town  not  liable  on  contract  made  in  its  name  by  its  committee. 
Erroneously  treated  in  Eagle  Woolen,  etc.,  Co.  v.  Monteith,  2  Or. 
285,  holding  deed  by  corporation  without  corporate  seal  invalid. 

Vendor  and  purchaser. —  In  action  for  breach  of  agreement  to 
convey  land,  allegation  that  plaintiff  was  evicted  is  surplusage; 
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dedaiatloii  need  not  allege  eviction  under  legal  process  or  by  entry 
ondCT  legal  title,  p.  28. 

Deed  of  trust. —  A  mortgagor  has  no  seisin  in  the  fee  of  mort- 
gaged premises,  and  an  allegation  that  defendant  was  not  possessed 
of  the  fee  in  land  which  it  contracted  to  convey  is  sustained  where, 
prior  to  the  conveyance  to  the  defendant,  the  land  was  conveyed  to 
another  on  a  deed  of  trust  to  secure  certain  debts,  pp.  28,  29. 

Cited  with  approval  in  Ix»we  v.  Grinnan,  19  Iowa,  197,  denying 
snbseqnent  mortgagee's  right  to  redeem  after  trustee's  sale;  Turner 
V.  Johnson,  10  Ohio,  209,  denying  grantor's  right  to  redeem  after 
sale  under  trust  deed. 

Assumpsit  lies  against  a  cori>oratlon  on  a  contract  not  under  seal; 
the  authority  of  its  officers  need  not  be  under  seal  and  their  seals 
if  attached  do  not  affect  the  contract,  p.  29. 

Cited  approvingly  in  Saxton  v.  Texas,  etc.,  R.  R.,  4  N.  Mex.  203, 
16  Pac  854,  holding  assumpsit  proper  on  a  contract  having  seal  of 
officers  of  corporation,  but  not  corporate  seaL 

Distinguished  in  Baldwin  v.  Le  Roy,  2  Fed.  Cas.  520,  holding 
assumpsit  will  not  lie  for  failure  of  grantor's  title  on  deed  without 
covenants. 

Evidence. —  An  agreement  may  be  received  in  evidence,  before 
proof  of  authority  to  make  it,  p.  29. 

Cited,  First  Unitarian  Soc.  v.  Faulkner,  91  U.  S.  418,  23  L.  284, 
where  testimony  of  agent  preceded  proof  of  his  agency. 

Evidencet. —  In  assumpsit  on  an  agreement  to  convey  land,  a 
letter  from  the  plaintiff,  notifying  defendant  that  the  land  was 
about  to  be  sold  under  a  superior  title,  and  an  examination  of  the 
title,  made  by  plaintiff,  are  admissible,  pp.  29,  30. 

Evidence. —  Where  a  trust  deed  provided  for  the  sale,  in  the 
event  of  a  certain  suit,  of  land  which  the  defendant  agreed  to  con- 
vey to  plaintiff,  the  record  of  that  suit  was  admissible  to  prove  such 
sale  and  defendant's  consequent  failure  of  title,  and  collateral  ques- 
tions concluded  in  that  suit  could  not  be  reviewed,  p.  30. 

Contract  of  corporation. —  In  assumpsit  on  an  agreement  to  con- 
vey, a  deed  from  defendant  corporation  to  plaintiff,  under  the  presi- 
dent's seal  but  not  under  the  corporate  seal,  was  admissible  to 
prove  corporation's  failure  to  make  a  deed,  p.  30. 

Erroneously  distinguished  in  Eagle  Woolen,  etc.,  Co.  v.  Monteith, 
2  Or.  285,  holding  deed  by  cori>oratlon,  without  corporate  seal,  in- 
valid. 

Evidence. —  The  admissibility  of  evidence  is  a  question  for  the 
court;  its  effect  and  sufficiency,  except  on  a  demurrer  to  the  evi- 
dence, is  for  the  Jury,  p.  31. 
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Cited  with  approval  In  Phoenix  Ins.  Co.  v.  Doster,  106  U.  S.  32,  27 
L.  66,  1  S.  Ct  20,  sustaining  refusal  to  give  peremptory  Instruction^ 
because  evidence  not  conclusive;  St  Louis,  etc.,  R.  R.  v.  Whittle, 
74  Fed.  312,  a  case  applying  the  rule  to  evidence  in  cases  of  con- 
tributory negligence. 

Tmsts. —  One  for  whose  benefit  a  trust  is  created,  though  with- 
out his  knowledge  at  the  time,  may  have  the  trust  enforced,  p.  31. 

Cited  and  followed.  Tenant  v.  Stoney,  1  Rich.  Eq.  257,  44  Am.  Dec. 
221,  holding  that  creditors  may  at  any  time  before  revocation  accept 
a  trust  made  to  trustees  for  the  creditors'  benefit  by  the  debtor; 
Bennett  v.  Merchantville,  etc.,  Assn.,  44  N.  J.  Eq.  119,  13  Atl.  853, 
holding  that  a  building  contractor  could  enforce  agreement  between 
a  debtor  and  creditor  that  certain  funds  be  used  exclusively  for  the 
building;  Felix  v.  Patrick,  145  U.  S.  328,  36  L.  725,  12  S.  Ct  865, 
holding  that  court  will  execute  a  trust  in  favor  of  one  ignorant  of 
it,  but  for  whom  it  was  created.  Cited  on  this  point  in  note,  7  Am. 
Dec.  484. 

Statute  of  limltationB. —  Though  a  note  is  reduced  to  Judgment, 
and  the  judgment  barred  by  the  statute  of  limitations,  the  debt  is 
not  extinguished,  and  a  trust  deed  given  to  secure  the  debt  may  be 
enforced,  p.  32. 

Cited  and  principle  followed  in  Ware  v.  Curry,  67  Ala.  286,  re- 
viewing cases,  where  a  lien  to  secure  the  payment  of  purchase 
money  of  lands  was  sustained,  though  right  to  recover  purchase 
money  was  barred  by  statute  of  limitations;  Wood  v.  Augustine,  61 
Mo.  51,  holding  mortgage  enforceable,  though  mortgage  debt  barred 
by  statute  of  limitations;  White  v.  Blakemore,  8  Lea,  60,  holding 
that  statute  of  limitations  would  not  impair  lien  for  purchase  price 
of  land,  though  an  action  against  debtor's  estate  on  the  debt  might 
be  barred;  Coles  v.  Withers,  33  Gratt.  196,  holding  vendor's  lien 
for  purchase  price  of  land  enforceable,  though  note  given  for  pur- 
chase price  was  barred  by  statute  of  limitations;  Paxton  v.  Rich, 
85  Ya.  382,  7  S.  E.  533,  1  L.  R.  A.  640,  and  n.,  holding  that  though  a 
Judgment  on  a  bond  was  barred  by  statute  of  limitations,  vendor's 
lien  given  to  secure  the  bond  was  enforceable;  Gibson  v.  Green,  89 
Va.  627,  37  Am.  St  Rep.  889,  16  S.  B.  662,  holding  trust  deed,  se- 
curing bond,  enforceable,  though  a  Judgment  had  been  rendered  on 
the  bond  and  was  barred  by  statute  of  limitations;  Hayes  v.  Frey, 
54  Wis.  520, 11  N.  W.  701,  holding  power  of  sale  in  a  mortgage  valid, 
though  debt  secured  by  mortgage  barred  by  statute  of  limitations; 
Miller  V.  Helm,  2  Smedes  &  M.  697,  holding  mortgage  enforceable, 
though  note  secured  thereby  barred  because  not  presented  against 
debtor's  estate  in  time;  In  re  Crawford,  3  Bank.  Reg.  173,  6  Fed. 
Cas.  770,  Judgment  on  debt  existing  before  adjudication  allowed  to 
be  proved  in  bankruptcy;  Bubanks  v.  Leveridge,  4  Sawy.  279,  F.  C. 
4,544,  holding  mortgage  barred  by  statute  of  limitations,  though 
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debt  secured  thereby  not  barred.  Cited  and  applied  by  analogy  in 
Bnsh  y.  Ckwper,  26  Miss.  611,  59  Am.  Dec.  272,  holding  that  dis- 
charge in  bankruptcy  extinguishes  debt,  but  does  not  destroy  lien 
securing  debt  Cited  in  dissenting  opinion,  Wells  v.  Bdmison,  4 
Dak.  57,  22  N.  W.  503,  majority  holding  that  Judgment  en  a  debt 
provable  in  bankruptcy,  obtained  after  adjudication,  is  a  new  debt 
and  is  not  barred  by  discharge  in  bankruptcy.  See  note,  11  Am. 
Dec  534.  Cited,  without  application,  in  MorseU  v.  First  Nat 
Bank,  91  U.  S.  361,  23  L.  438,  holding  judgment  not  a  lien  on  land, 
conveyed  after  judgment  by  judgment  debtor  to  secure  a  trust  deed. 

14  Pet  33-42,  10  L.  841,  KANB  v.  PAUL. 

Appointmen.t  of  an  executor  vests  in  him  the  whole  personal 
estate  of  the  testator,  p.  40. 

Cited  on  this  point  in  exhaustive  note  in  52  Am.  St  Bep.  118. 

Xxecutora. —  By  the  common  law  in  force  m  Maryland,  a  grant  of 
letters  of  administration  in  case  of  a  will  probated  before  or  after 
the  grant  and  where  there  is  a  qualified  and  acting  executor,  is 
void,  and  the  appearance  of  an  executor  with  letters  testamentary 
itself  revokes  prior  letters  of  administration,  pp.  39-40. 

Cited  and  followed,  Holmes  v.  Oregon,  etc.,  R.  R.,  7  Sawy.  384, 
9  Fed.  231,  holding  appointment  of  administrator,  while  there  is  a 
l^ally  acting  administrator,  void. 

The  common  law  rule  denied  in  Franklin  v.  Franklin,  91  Tenn. 
127, 18  8.  W.  63,  appointment  of  administrator  before  probate  of  will 
not  void  but  voidable;  Brock  v.  Frank,  51  Ala.  92,  letters  of  adminis- 
tration granted  after  probate  in  derogation  of  executor's  right  not 
void  but  voidable;  Clark  v.  Holt  16  Ark.  268,  letters  of  administra- 
tion granted  in  Tennessee  held  not  vacated  by  subsequent  probate, 
and  letters  testamentary  granted  in  Kentucky;  in  elaborate  note  in 
33  Am.  Dec  240,  on  point  that  letters  of  administration  granted 
before  probate  of  will  and  issuance  of  letters  testamentary  are 
voidable,  not  void.  Cited,  without  apparent  application,  in  Tucker  v. 
Hanls,  13  Ga.  8,  58  Am.  Dec.  492,  holding  jurisdiction  of  superior 
courts  in  Georgia  is  limited. 

An  executor  cannot  sue  or  be  sued  without  the  limits  of  the 
jurisdiction  in  which  he  was  appointed,  except  that  under  act  of 
1812,  executors  wherever  appointed  may  sue  and  settle  the  testator's 
claims  against  the  government  in  the  District  of  Columbia,  pp. 
40,  41. 

Cited  and  followed,  Harrison  v.  Mahomer,  14  Ala.  835,  citing 
many  cases,  denying  plaintiff,  holding  ancillary  letters  granted  in 
Mississippi,  the  right  to  sue  in  Alabama;  Yaughan  v.  Northup,  15 
Pet  8,  10  L.  641,  holding  that  administrator  appointed  in  Kentucky 
was  not  liable  to  suit  in  District  of  Columbia;  Taylor  v.  Benham,  5 
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How.  262,  12  L.  144,  holding  that  snit  will  not  lie  on  executor's  final 
account  unless  reopened  in  State  where  he  was  appointed.  Applied 
by  analogy  in  Walker  v.  Torrance,  12  Ga.  607,  holding  non-residence 
or  absence  of  executor  from  State  where  appointed  no  disqualifica- 
tion or  cause  for  revocation. 

In  assumpsit  by  an  executor,  under  a  plea  of  the  general  issue, 
the  regularity  of  his  letters  testamentary  is  sufficiently  proven  by 
the  certificate  of  probate  and  his  qualification  as  executor,  p.  41. 

Cited  and  applied  by  analogy,  in  Holmes  v.  Oregon,  etc.,  R.  R.,  6 
Sawy.  282,  5  Fed.  532,  holding  decree  granting  administration  con- 
clusive on  question  of  testator's  residence. 

In  assumpsit  by  an  executor  his  official  authority  can  be  ques- 
tioned only  on  a  plea  in  abatement,  p.  42. 

Cited  and  followed  in  Dental,  etc.,  Co.  v.  Wetherbee,  2  Cliff.  562, 
F.  C.  3,810,  holding  objection  to  capacity  of  plaintiff  corporation 
should  be  by  plea  in  abatement;  dissenting  opinion  in  Noonan  v. 
Bradley,  9  WalL  408,  19  L.  762,  majority  holding  that  objection  to 
plaintiff's  representative  character  may  be  by  plea  in  bar.  Cited, 
arguendo,  in  Ellis  v.  Appleby,  4  R.  I.  466,  holding  that  on  plea  ne 
unques  executor,  a  replication  making  profert,  should  be  verified; 
Hodges  V.  Kimball,  91  Fed.  848,  reviewing  cases,  holding  that  plea 
and  merits  of  the  general  issue  in  suit  by  an  administrator  admits 
his  representative  capacity. 

Distinguished  in  Noonan  v.  Bradley,  9  Wall.  401,  19  L.  760,  hold- 
ing that  objection  to  plaintiff's  representative  character  may  be 
pleaded  in  bar.  Denied  in  Cotton  v.  Ward,  45  Ala.  361,  in  assumpsit 
by  an  executor,  plea  ne  unques  executor  is  a  good  plea  in  bar. 

Executors. —  Where  a  cause  of  action  arises  in  testator's  life- 
time his  executor  must  sue  in  his  representative  capacity;  where  it 
arises  after  testator's  death  he  may  sue  in  his  own  name,  or  as 
executor,  p.  42. 

Cited  and  principle  followed,  Peries  v.  Aycinena,  3  Watts  &  S.  71, 
a  count  in  assumpsit  by  an  executor  for  legal  services  rendered  by 
him  to  the  estate  may  be  Joined  to  a  count  for  work  done  by  the 
testator;  Lawson  v.  Lawson,  16  Gratt.  234,  80  Am.  Dec.  705,  sus- 
taining suit  by  executor,  in  his  own  name,  on  a  cause  of  action  ac- 
cruing after  testator's  death  and  before  executor's  qualification. 
Applied  by  analogy  in  Lee  v.  Terbell,  40  Fed.  44,  allowing  commis- 
sioners to  sue  in  a  foreign  State,  as  individuals,  upon  bonds  given  to 
them  officially. 

14  Pet  43-44,  10  L.  846,  COVINGTON  v.  COMSTOCK. 

Bills  and  notes. —  A  declaration  against  the  maker  of  a  note  pay- 
able at  a  certain  place,  need  not  allege  demand  at  the  place  of  pay- 
ment, p.  44. 
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Cited  and  followed.  Summer  y.  Ford,  3  Ark.  403;  Silver  y.  Hen- 
derson, 3  McLean,  166,  F.  G.  12,854.  Cited  in  dissenting  opinion, 
Adams  y.  Butherford,  13  Or.  96,  majority  holding  maker's  failure  to 
make  tender  at  place  of  payment  excused. 

Pleading. —  A  declaration  on  a  note  payable  at  a  certain  place  is 
fatally  defective  if  it  fails  to  set  out  the  place  of  payment,  p.  44. 

Cited  and  rule  followed  in  Summer  y.  Ford,  3  Ark.  404;  Orr  y. 
Hopkins,  3  N.  Mex.  47  (15),  1  Pac.  183;  Damarin  y.  Young,  27  W.  Va. 
438.  Applied  by  analogy  in  Mygatt  y.  Borough  of  Green  Bay,  1 
Bias.  2d8,  F.  C.  9,998,  where  legislative  act  authorizing  borough  to 
Issue  bonds,  held  not  to  authorize  issue  of  bonds  payable  at  another 
place. 

Distinguished  in  Drake  v.  Fisher,  2  McLean,  73,  F.  C.  4,061,  where 
declaration  describing  note  dated  "  Cincinnati,"  read  "  Cincinnati, 
State  of  Ohio,"  and  was  held  sufficient 

14  Pet  45-48,  10  L.  347,  SMITH  v.  CHESAPBAKE,  ETC.,  CANAL 
CO. 

liOtteries. —  In  absence  of  proof  to  contrary,  a  lottery  drawn  un- 
der authority  of  a  statute  will  be  presumed  to  have  been  drawn  in 
compliance  with  the  provisions  of  the  statute,  p.  46. 

Corporations. —  Under  the  charter  of  the  Chesapeake,  etc.,  Canal 
Company,  transferring  franchises  and  providing  for  payment  of 
debts  of  the  Potomac  Canal  Company  and  specifying  their  amount 
and  the  creditors,  the  former  will  not  be  liable  beyond  the  sum 
specified,  or  to  creditors  whose  claims  were  omitted  from  the  con- 
tract; such  creditors  have  redress  against  the  Potomac  Canal  Com- 
pany. PP-  47-48. 

Cited  in  Commonwealth  v.  Chesapeake,  etc..  Canal  Co.,  32  Md. 
530,  a  case  discussing  priorities  of  creditors  of  Potomac  Canal  Com- 
pany and  of  bondholders  of  the  Chesapeake,  etc..  Canal  Company. 

Cited  for  comparison  in  elaborate  note,  59  Am.  St.  Rep.  557,  lay- 
ing down  different  rule  that  on  consolidation  of  companies  assuming 
liabilities  of  constituent  companies,  creditors  may  recover  against 
the  new  company. 

Transfer  of  corporate  franchise.— A  State  legislature  may  pro- 
vide in  the  charter  of  a  corporation  for  the  consolidation  of  a  prior 
corporation  where  the  rights  of  the  creditors  of  the  latter  are  pre- 
served, p.  49. 

Cited  with  approval  in  Nevitt  v.  Bank,  6  Smedes  &  M.  560,  holding 
that  legislature  may  alter  the  common-law  rule,  that  upon  dissolu- 
tion debts  due  to  and  from  a  corporation  are  extinguished. 

Miscellaneous. —  Cited  erroneously  in  Scott  y.  Jones,  5  How.  374, 
12  L.  196. 
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14  Pet  4&-60,  10  L.  849,  MITCHELL  y.  LBNOX. 

Federal  cozuitltiitlonal  proTision  that  "  full  faith  and  credit  shall 
be  given  in  each  State  to  the  public  acts/'  etc.,  of  other  States,  does 
not  embrace  an  alleged  discrepancy  in  two  decrees  of  a  State  conrt 
In  the  same  case,  pp.  49-60. 

Supreme  Oonrt  has  no  Jorlsdiction  under  twenty-fifth  section  of 
Judiciary  act  of  the  question  whether  there  is  any  repugnancy  be- 
tween two  decrees  of  a  State  court  rendered  In  the  same  cause,  p.  49. 

Not  cited. 

14  Pet  61-^6,  10  L.  360,  WEST  v.  BBASHEAB. 

The  mandate  is  the  Judgment  of  the  Supreme  Oourt  and  must  be 
the  sole  guide  of  the  Circuit  Court  in  executing  the  judgment,  p.  64. 

Cited  with  approval  In  Cook  v.  Burnley,  11  Wall.  074,  20  L.  85, 
enunciating  same  doctrine;  Billings  v.  Aspen,  etc,  Co.,  53  Fed.  661, 
holding  that,  after  return  of  mandate,  Jurisdiction  of  lower  court  to 
enforce  it  cannot  be  questioned;  Holleran  v.  Meisel,  91  Ya.  148,  21 
S.  E.  059,  a  mandate  reversing  a  Judgment  sustaining  a  patent 
makes  the  nullity  of  the  patent  res  adjudicata;  Gordon  v.  United 
States,  117  U.  S.  705,  holding  mandate  of  Court  of  Claims  final  and 
dismissing  appeal  for  want  of  Jurisdiction;  Ean  v.  Chicago,  etc.. 
By.  Co.,  101  Wis.  100,  76  N.  W.  329,  statute  empowering  courts  to 
relieve  parties  from  judgments  rendered  by  mistake,  surprise,  etc., 
within  one  year,  does  not  apply  to  a  judgment  affirmed  by  appellate 
court 

Where  Supreme  Court's  mandate  orders  further  proceedings  to 
be  taken,  or  is  not  clear.  Circuit  Court  may  refer  to  opinion  of 
Supreme  Court  in  construing  it,  pp.  64,  66. 

Cited  and  principle  followed  in  Wells  v.  Littlefield,  62  Tex.  32, 
where  mandate  ordered  judgment  entered  and  court  resorted  to 
opinion  to  ascertain  which  party  had  prevailed;  Supervisors  v.  Ken- 
nicott,  94  U.  S.  499,  24  L.  200,  where  new  trial  was  impossible,  and 
opinion  was  used  to  explain  deforce  ordering  it;  Gaines  v.  Bngg,  148 
U.  S.  242,  37  L.  437,  13  S.  Ct  616,  where  mandamus  issued  to  have 
mandate  altered  to  conform  to  opinion;  In  re  Sanford  Fork,  etc.,  Co., 
160  U.  S.  256,  40  L.  416,  16  S.  Ct  293,  mandate  construed  in  con- 
formity with  opinion;  Jordan  v.  Humphrey,  32  Minn.  623,  21  N.  W. 
714,  omission  from  mandate  of  formal  order  for  new  trial,  supplied 
by  reference  to  opinion;  Gamble  v.  Gibson,  10  Mo.  App.  335,  man- 
date reversing  judgment  limited  to  conform  to  opinion;  Lynn  v. 
Lynn,  160  111.  318,  43  N.  B.  485,  sustaining  court  in  entering  judg- 
ment without  a  new  trial,  according  to  intent  of  opinion,  mandate 
ordering  further  proceedings;  Wadhams  v.  Gay,  83  111.  253,  holding 
lower  court  should  dismiss  a  bill  where  mandate  orders  further  pro- 
ceedings and  opinion  finds  no  equity  in  bill.    Cited  as  an  instance  in 
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Metcalf  T.  Watertown,  68  Fed.  861,  34  U.  S.  App.  107,  on  point  that 
writ  of  error  will  lie  to  correct  error  in  execution  of  mandate. 

Dlstingnished  In  Blackburn  v.  Beilly,  48  N.  J.  L.  84,  holding  that 
after  mandate,  lower  court  may  stay  execution,  so  that  Judgment 
may  be  used  as  set-off;  Seellgson  v.  Transportation  Co.,  70  Tex. 
201,  7  S.  W.  709,  holding  mandate  of  Supreme  Ck)urt  affirming  order 
denying  removal  to  Federal  court  relinquishes  Jurisdiction  of  Olr- 
cnit  Ck>urt  without  its  order. 

14  Pet  56-59,  10  L.  352,  BANK  OP  KENTUCKY  T.  GRIFFITH. 

Appeal  and  error. —  Under  section  twenty-five  of  the  Judiciary 
act  the  Supreme  Ck>urt  has  Jurisdiction  on  error  to  highest  State 
court  where,  in  that  court's  Judgment  (1)  the  validity  of  a  State 
statute  or  authority  is  questioned;  (2)  on  the  ground  that  it  is  re- 
pugnant to  the  Federal  Constitution,  treaties  or  laws;  (3)  and  is  sus- 
tained; accordingly  where  the  Judgment  below  is  against  the  State 
statute  error  does  not  lie,  p.  58. 

Cited  and  followed.  Walker  v.  Taylor,  5  How.  68,  12  L.  53,  dis- 
missing writ  of  error  to  Judgment  of  Kentucky  court  holding  statute 
granting  ferry  franchise  unconstitutional;  Missouri  v.  Andriano, 
138  U.  8.  500,  34  L.  1014,  11  S.  Ct  387,  dismissing  writ  of  error  on 
Judgment  by  State  court  in  favor  of  one  claiming  rights  under 
Federal  naturalization  act  Cited,  arguendo,  in  Fleming  v.  Clark, 
12  Allen,  196,  holding  habeas  corpus  would  not  lie  in  favor  of  de- 
fendant convicted  by  competent  court  though  writ  of  error  had 
issued  firom  United  States  Supreme  Court;  Whitten  v.  Tomllnson, 
160  U'.  S.  238,  40  L.  411,  16  S.  Ct  300,  discussing  cases  where  writs 
of  habeas  corpus  will  lie  to  inquire  into  cause  of  detention  of 
prisoners  under  State  authority. 

14  Pet  60-66, 10  L.  354,  COMMERCIAL,  ETC.,  BANK  v.  SLOCOMB. 

Pleading. —  The  objection  that  a  plea  is  not  properly  entitled,  or 
the  affidavit  and  attestation  are  insufficient  can  only  be  urged  to 
the  reception  of  the  plea,  not  by  demurrer,  p.  63. 

Cited  and  followed,  Griswold  v.  Bacheller,  77  Fed.  857,  holding 
that  general  demurrer  waives  verification  of  plea,  and  certificate  of 
counsel  thereto. 

Distinguished  In  Bell  v.  Vicksburg,  23  How.  444,  16  L.  580,  apply- 
ing a  different  rule  in  conformity  with  local  practice  of  State  courts. 

Federal  courts. —  A  corporation  is  not  a  citizen  within  the  Judi- 
ciary act  &iid  citizenship  for  purposes  of  Federal  Jurisdiction  is  that 
of  Its  members;  to  confer  Federal  Jurisdiction  on  the  ground  of  di- 
verse citizenship,  all  the  members  of  a  defendant  corporation  must 
be  citizens  of  different  State  from  plaintiffs,  p.  64. 

ated  and  followed  In  Irvine  v.  Lowry,  14  Pet  299,  10  L.  465, 
denying  Jurisdiction  of  Federal  court  over  suit  by  corporation,  soma 


14  Pet  eO-06  Notes  on  U.  S.  Reports.  16 

of  corporators  being  citizens  of  same  State  as  defendant;  Sewing 
Machine  Gases,  18  Wall.  675,  21  L.  918,  holding  that  Federal  juris- 
diction did  not  attach  where  one  of  defendant  corporations  was  citi- 
zen of  same  State  as  plaintiff  corporation;  dissenting  opinion, 
Marshall  v.  Baltimore,  etc.,  R.  R.,  16  How.  348,  14  L.  968,  majority 
holding  fact  thfit  defendant  corporation  was  chartered  in  State 
different  from  State  where  plaintiff  resided,  sufficient  to  give  Fed- 
eral court  Jurisdiction;  dissenting  opinion.  Dodge  v.  Woolsey,  18 
How.  364,  15  L.  415,  majority  holding  that  cori>orator  resident  in 
one  State  might  sue  corporation  chartered  in  another  State,  in 
Federal  court,  irrespectlYe  of  citizenship  of  corporators;  Heckscher 
V.  Binney,  3  Woodb.  &  M.  336,  F.  G.  6,316,  allowing  president  of 
corporation  chartered  in  New  York  to  sue  citizen  of  Massachusetts 
in  Federal  court. 

Oyerruled  in  Louisyille  R.  R.  Go.  v.  Letson,  2  How.  555,  11  L.  376, 
giving  Federal  court  Jurisdiction  over  action  against  foreign  cor- 
poration some  of  whose  members  were  citizens  of  same  State  as 
plaintiff.  Denied  in  Gooke  y.  State  Nat.  Bank,  etc.,  52  N.  Y.  110, 
11  Am.  Rep.  676,  holding  bank  citizen  of  State  where  chartered  irre- 
spectiye  of  citizenship  of  corporators;  Hall  y.  Bank  of  Virginia,  14 
W.  Ya.  620,  reyiewing  many  cases,  allowing  attachment  against  a 
branch  bank,  as  against  a  foreign  citizen,  parent  bank  being  char- 
tered in  another  State;  Barrow  S.  S.  Go.  y.  Kane,  170  U.  S.  106,  42 
li.  966,  18  S.  Gt  528,  holding  corporation  citizen  of  State  where 
chartered,  its  members  being  concluslyely  presumed  citizens  of  same 
State;  Dayis  y.  Gentral  R.  R.  &  Banking  Go.,  17  6a.  327,  sustaining 
validity  of  statute  making  corporation,  as  a  citizen  of  the  State, 
suable  in  any  county  irrespectiye  of  county  where  place  of  business 
is  located;  Shaw  y.  Qulncy  Mining  Go.,  145  U.  S.  451,  36  L.  772,  12 
S.  Gt.  938,  corporation  is  suable  in  State  where  chartered,  not  where 
it  has  its  place  of  business;  Hollingsworth  y.  Southern  Ry.  Go.,  86 
Fed.  356,  holding  that  corporation  and  its  members  will  be  pre- 
sumed citizens  of  State  where  chartered,  not  of  State  adopting  cor- 
poration. 

Denied  in  dissenting  opinion.  Northern,  etc.,  R.  R.  Go.  y.  Michigan, 
etc..  Go.,  15  How.  249,  14  L.  682,  majority  holding  that  corpo- 
ration may  be  deemed  citizen  of  State  where  formed,  irrespective 
of  citizenship  of  corporators;  dissenting  opinion,  Baltimore  &  Ohio 
R.  R.  Go.  v.  Gary,  28  Ohio  St  218,  majority  holding  that  place  of 
creation  not  of  operation  fixes  citizenship  of  corporation.  Dis- 
tinguished in  Bergen,  etc..  Assurance  Go.  v  Gole,  26  N.  J.  L.  368, 
holding  officers  and  corporators  not  parties,  and,  therefore,  com- 
petent witnesses  in  suit  where  corporation  is  party. 

Gited  without  apparent  application  in  Mayor,  etc.  v.  Rodgers,  10 
Ala.  44,  sustaining  right  of  corporation  to  make  contracts  in  State 
other  than  where  chartered.  Gited  in  note,  33  Am.  Dec.  400,  review- 
ing law  of  jurisdiction  of  Federal  courts  over  corporations.    Gited 
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In  note,  12  Am.  Bep.  546,  on  Jurisdiction  of  Federal  courts  over  citi- 
weoa  of  different  States,  In  quotation  of  opinion  in  Sewing  Machine 
Gases,  supra. 

Appearance  of  a  defendant  corporation  aggregate  by  attorney 
for  the  purpose  of  pleading  to  the  Jurisdiction  is  not  a  waiver  of  an 
objection  to  the  Jurisdiction  by  indiyidual  members  of  the  corpo- 
ration, p.  66. 

Cited  with  approval  In  Decker  v.  New  York,  etc.,  Belting  Co.,  11 
Blatchf.  76,  F.  C.  3,727,  holding  that  corporation  does  not  waive  ob- 
jection to  jurisdiction  by  appearing  and  pleading  to  the  Jurisdiction; 
Oadle  T.  Tracy,  U  Blatchf.  118,  F.  C.  2,279,  court  refusing  to  take 
jurisdiction  over  defendant  insolvent  bank,  merely  because  receiver, 
sobetitnted  defendant,  plead  to  Jurisdiction;  Wabash,  etc.,  B.  B.  v. 
Brow,  164  U.  &  278,  41  L.  434, 17  S.  Ct  128,  holding  that  defendant's 
petition  for  removal  to  Federal  court  did  not  preclude  his  objecting 
to  the  jurisdiction;  Moynahan  v.  Wilson,  2  Flipp.  133,  F.  C.  9,887, 
holding  filing  petition  of  removal  to  Federal  courts  not  a  waiver  of 
ftaud  in  service  of  process. 

Fisderal  courts. —  The  act  of  February  28,  1839,  respecting  actions 
in  which  some  defendants  cannot  be  found  or  are  not  in  the  jurisdic- 
tion, does  not  alter  the  jurisdiction  of  the  courts  as  regards  the 
character  of  the  parties  described  in  the  Judiciary  act,  that  each 
plaintiff  must  be  capable  of  suing  and  each  defendant  capable  of 
being  sued,  pp.  66,  66. 

Cited  with  approval  in  Stafford  v.  Twitchell,  33  La.  Ann.  524,  re- 
fusing to  remove  cause  in  which  some  defendants  were  citizens  of 
same  State  as  plaintiff  to  Federal  court;  Tuckerman  v.  Bigelow,  24 
Fed.  Cas.  282,  dismissing  bill,  by  citizen  of  Vermont,  brought  in 
Massachusetts  against  a  citizen  of  Massachusetts  and  against  citi- 
zens of  New  Hampshire,  as  to  the  latter;  Denniston  v.  Potts,  11 
Smedes  A  M.  41,  refusing  to  transfer  action  brought  in  Mississippi 
by  citizen  of  New  York,  to  Federal  court,  one  defendant  being  citi- 
len  of  Louisiana;  arguendo,  in  Ober  v.  Gallagher,  93  U.  S.  205,  23  L. 
831«  holding  that  service  in  Arkansas  on  defendant,  citizen  of 
Tennessee,  brought  him  within  court's  Jurisdiction,  principal  de- 
fendant being  citizen  of  Arkansas  and  suit  being  brought  there; 
Case  V.  Douglas,  1  Dill.  300,  F.  C.  2,491,  denying  Jurisdiction  of 
Federal  court  where  interest  of  defendants  is  Joint,  unless  it  ap- 
pears affirmatively  that  all  plaintiffs  have  diverse  citizenship  from 
all  defendants. 

Overruled  in  Louisville  B.  B.  Co.  v.  Letson,  2  How.  556,  11  L.  377, 
iKrfding  that  act  of  1839  enlarged  Jurisdiction  of  Federal  court,  mak- 
ing resident  members  of  non-resident  corporation  suable;  Clear- 
water T.  Meredith,  21  How.  492,  16  L.  202,  allowing  plaintiff  to  sue 
in  Federal  court  on  Joint  contract  by  several  defendants,  citizens  of 
different  States.    Denied  in  Doremas  v.  Bennett,  4  McLean,  226, 
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F.  O.  4,001,  BQStalniiig  Jnrisdlction  of  Federal  court  orer  defendaat 
resident  of  same  State  as  plaintiff,  non-resident  defendant  not  hav- 
ing appeared;  Wiggins  t.  Bnropean,  etc.,  By.,  1  ^ask.  127, 129,  F.  O. 
17,626,  sustaining  jurisdiction  of  Maine  District  CJonrt  over  New 
Hampshire  citizen  served  in  Maine,  other  defendants  being  dtixens 
of  Maine;  Pond  v.  Vermont,  etc.,  R.  B.,  12  Blatchf.  290,  F.  O.  11,265, 
Vermont  Olrcnit  Ck)urt  taking  Jurisdiction  of  bill  by  citizens  of 
Connecticut  against  citizens  of  Vermont  and  other  States;  Heriot  v. 
Davis,  2  Woodb.  &  M.  232,  F.  0.  6,404,  Circuit  Court  in  Massa- 
chusetts taking  Jurisdiction  of  bill  by  citizens  of  South  Carolina 
against  citizens  of  Massachusetts  and  South  Carolina. 

Corporations. —  A  Judgment  against  a  corporation  is  binding  on 
the  corporate  Interests  of  the  members  of  the  corporation,  p.  66. 

Cited  with  approval  In  Hablch  v.  Folger,  20  WalL  7,  22  L.  908, 
on  point  that  debtors  would  be  protected  against  claims  of  cor- 
porators, by  paying  a  Judgment  in  which  corporation  was  repre- 
sented by  receivers  and  appeared  by  attorney. 

Miscellaneous. —  Cited  in  City  Bank  v.  Houston,  2  La.  Ann.  125, 
discussing  court's  reluctance  to  overturn  precedents;  Wilson  v. 
Pierce,  30  Fed.  Cas.  153,  holding  foreign  attachment  would  issoe 
from  Admiralty  Court  against  non-resident  defendant 

14  Pet  67-76,  10  L.  857,  SUTDAM  v.  BROADNAX. 

Statute  of  Alabama  limiting  the  time  within  which  creditors' 
claims  might  be  presented  against  Insolvent  estates  of  deceased  per- 
sons construed,  and  held  not  to  Indude  creditors  for  debts  con- 
tracted out  of  the  State,  pp.  73,  74. 

A  State  statute  unless  contrary  to  the  Federal  Constitution  and 
laws  may  discharge  contracts  by  denying  remedies  upon  them  in  Its 
own  courts,  but  such  a  statute  will  not  be  construed  to  include  con- 
tracts made  in  foreign  Jurisdictions,  unless  these  are  particularly 
mentioned,  p.  74. 

Principle  applied  in  the  following  citing  cases:  Planters'  Bank  v. 
Sharp,  6  How.  325,  12  L.  457,  holding  Mississippi  statute  forbidding 
transfer  of  notes  by  banks,  unconstitutional;  Green  v.  Collins,  3 
Cliff.  507,  F.  C.  5,755,  allowing  vendor  to  sue  in  Massachusetts 
Federal  court,  on  contract  made  in  Rhode  Island  to  carry  liquor  Into 
Massachusetts,  Massachusetts  statute  invalidating  such  contract; 
lie  Murray,  1  Hask.  269,  F.  C.  9,954,  non-resident  vendor's  claim  for 
liquor  shipped  to  Maine  allowed  in  Federal  Court  of  Bankruptcy  in 
Maine,  although  such  claim  Invalidated  by  Maine  statute;  Leltch  v. 
The  George  Law,  15  Fed.  Cas.  267,  denying  pilot  a  lien  for  services 
under  New  York  statute  fixing  pilot's  compensation;  Pulliam  v. 
Pulllam,  10  Fed.  30,  F.  C.  11,463a,  Federtfl  court  refusing  to  recog- 
nize State  statute,  making  accountings  had  In  County  Courts  pri- 
mary evidence  in  favor  of  accounting  party;  Eastern,  etc.,  Assn.  v. 
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Bedfofd,  88  Fed.  20,  holding  loan  by  New  York  corporation  to  dtl- 
woB  «f  Tennessee,  made  in  New  York,  actionable  in  Federal  court 
despite  failure  to  comply  with  Tennessee  statute;  Chicot  Oonnty  y. 
Sberwood,  148  U.  8.  534,  87  L.  548,  18  S.  Ct  698,  allowing  suit  on 
coimty  bonds  by  citizens  of  New  York  against  county  in  Arkansas, 
statutory  restriction  notwithstanding;  Shepard  v.  Tulare  Irr.  Dlst, 
M  Fed.  4,  holding  State  law  giving  right  to  writ  of  mandamus,  as 
original  remedy,  to  enforce  payment  of  municipal  bonds,  cannot  de- 
feat non-residenf  s  right  to  sue  in  Federal  court;  Phelps  y.  O'Brien 
County,  2  DllL  519,  F.  0. 11,078,  allowing  action  on  Judgment  within 
fifteen  years  from  rendition,  despite  Iowa  statute  to  the  contrary; 
XcDougaU  Y.  Page,  55  Yt.  194,  195,  45  Am.  Rep.  606,  607,  holding 
Csnsdtan  creditor's  debt  payable  in  Canada,  not  barred  by  debtor's 
dlschaige  in  Federal  court  in  bankruptcy;  in  dissenting  opinion  in 
MiaHNui,  etc.  Trust  Co.  y.  Krumseig,  77  Fed.  43,  40  U.  S.  App.  620, 
majority  holding  that  Minnesota  statute,  requiring  borrower  seeking 
relief  from  usurious  contract,  to  make  certain  tender  binding  on 
Federal  court;  Cited  miscellaneously  in  Bx  parte  Hull,  12  Fed.  Cas. 
5(54,  iMdding  bankruptcy  act  applicable  to  debts  existing  before  its 
passage,  as  an  act  affecting  remedy  not  right 

Distinguished  in  New  York  T.  &  P.  Co.  y.  Milbum  Gin,  etc.,  Co., 
95  Fed.  229,  holding  that  State  statute  limiting  recoYery  in  set-off 
win  eontrol  In  determining  whether  amount  In  dispute  Is  Juris- 
dictional sum  in  Federal  court  Questioned  but  followed  in  Towne  y. 
Smith,  1  Wood.  &  M.  127,  F.  C.  14,115,  holding  that  suit  and  attach- 
ment would  lie  by  non-resident  indorse  against  partnership,  dis- 
charged in  bankruptcy.  Bejected  as  dictum  and  denied  in  Jones  y. 
I>rewr7,  72  Ala.  316,  holding  that  statute  of  non-claim  applied  to 
foie^SB  debts  against  an  estate. 

Conflict  of  laws  —  InsolTrency. —  A  State  statute  exempting  exec- 
utors of  insolYont  estates  from  suit,  cannot  be  interposed  against 
the  right  of  a  non-resident  creditor  of  the  estate  to  sue  on  his  claim 
tai  the  Federal  court  unless  he  was  a  Yoluntary  party  to  the  In- 
sdlYcncy  proceedings,  pp.  74,  75. 

The  citations  show  the  following,  which  affirm  and  rely  upon  this 
holding:  Baldwin  y.  Hale,  1  Wall.  233,  17  L.  534,  holding  that  non- 
resident holder  of  a  bill  could  not  be  compelled  to  present  his  claim 
in  insolYoncy  proceedings  in  State  where  payable;  McNutt  y.  Bland, 
2  How.  17,  18,  11  li.  162,  holding  sheriff  liable  on  his  bond  for  dis- 
charging prisoner  committed  on  execution  from  Federal  court  on 
authority  of  State  statute;  Union  Bank,  etc.  y.  Jolly,  18  How.  507,  15 
U  474,  following  main  case  on  facts  substantially  like  those  of  main 
case;  Hyde  y.  Stone,  20  How.  175,  15  L.  876,  holding  that  Judgment 
of  State  InsolYency  court  cumulating  plaintiff's  suit  as  a  bill  with 
the  InsolYency  proceedings,  was  no  bar  to  his  action  in  the  Federal 
cosrt;  Green  y.  Crelghton,  23  How.  106,  16  L.  423,  sustaining  Juris- 
diction of  Federal  court  OYer  a  suit  against  an  estate,  declared  in- 
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BolYent  by  State  Probate  Oonrt;  Baldwin  v.  Hale,  1  WalL  232,  17 
li.  633,  holding  discharge  under  State  insolyent  law  not  a  bar  to  a 
snit  on  a  debt  payable  in  that  State,  by  creditor  resident  in  another 
State;  Railroad  v.  Whitton,  13  WalL  286,  20  L.  577,  holding  statute 
limiting  actions  on  statutory  right  to  sue  for  damages  /or  death  of 
another,  to  the  State  courts,  inoperative  as  to  non-resident;  Demeritt 
y.  Exchange  Banlc,  7  Fed.  Oas.  450,  holding  State  insolvent  law  no 
bar  to  suit  on  a  bill  payable  in  that  State,  held  by  non-resident; 
Black  y.  Scott,  9  Fed.  101,  taking  Jurisdiction  oyer  suit  by  a  mort- 
gagee against  assignee  of  mortgagor,  appointed  by  State  court;  Grls- 
wold  y.  Central,  etc.,  R.  R.,  20  Blatchf.  216,  9  Fed.  799,  taking  Juris- 
diction to  enforce  liens,  against  property  which  was  being  adminis- 
tered upon,  in  proceedings  in  State  courts;  Logan  y.  Greenlaw,  12 
Fed.  19,  allowing  non-resident  creditor,  who  petitioned  for  payment, 
in  proceedings  pending  in  State  court  on  a  bill  to  settle  partnership, 
to  file  similar  bill  in  Federal  court;  Olaflin  y.  Lisso,  4  Woods,  253,  16 
Fed.  898,  holding  that  State  court  cannot  depriye  Federal  court  of 
jurisdiction  oyer  equitable  assets  by  subsequent  insolyency  proceed- 
ings; Ghewett  y.  Moran,  17  Fed.  823,  holding  limitation  for  presenta- 
tion of  claims  against  estates  not  a  bar  to  non-resident's  claim; 
Hartman  y.  Fishbeck,  18  Fed.  295,  statute  limiting  time  for  presen- 
tation of  claims  against  estates  in  probate  held  not  to  affect  non- 
resident creditor's  right  to  sue  estate  in  Federal  court;  Hull  y. 
Dills,  19  Fed.  659,  statute  of  Indiana  allowing  relief  in  probate 
matters  only  in  Probate  Court,  held  not  to  preclude  ward  from  filing 
bill  against  guardian  in  Federal  court;  Newton  y.  Hagerman,  10 
Sawy.  462,  22  Fed.  526,  holding  discharge  in  insolyency  no  bar 
to  claim  of  non-resident  creditor;  May  y.  Saginaw  County,  32  Fed. 
630,  held  that  State  Constitution  giying  superyisors  exclusiye  Juris- 
diction oyer  claims  against  counties  does  not  apply  to  non-residents 
suing  in  Federal  courts;  Hartman  y.  Fishbeck,  18  Fed.  294,  Wis- 
consin statute  exempting  executors  from  suit,  held  not  to  apply  to 
non-residents;  Burt  y.  Keyes,  1  Fllpp.  71,  F.  C.  2,212,  holding  Federal 
courts  in  chancery  haye  jurisdiction  oyer  fraudulent  assignments 
despite  State  statute  regulating  procedure  on  such  assignments; 
Payne  y.  Hook,  7  Wall.  430,  19  L.  262,  holding  chancery  jurisdiction 
of  Federal  court  in  Missouri  oyer  administrator's  accounts  not 
ousted  by  local  statute  giying  Probate  Courts  exclusiye  Jurisdiction; 
Hoover  v.  Crawford  County,  39  Fed.  9,  holding  non-residenf s  right 
to  sue  county  on  its  obligation  in  Federal  court  not  barred  by  local 
statute  exempting  counties  from  suit;  Martin  y.  Fort,  54  IT.  S.  App. 
325,  83  Fed.  23,  allowing  appointee  to  an  estate  held  by  trustee  and 
conyeyed  by  donee  of  power  to  McW.,  to  proceed  against  McW. 
and  trustee's  representatlye,  as  citizens  of  another  State,  in  Fed- 
eral court,  without  Joining  other  appointee  or  donee's  representative; 
Rich  y.  Bray,  87  Fed.  275,  2  L.  R.  A.  227,  and  n.,  entertaining  bill  in 
equity  by  non-resident  against  executor  de  son  tort,  though  State 
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itatiite  ptoTided  remedy  at  law  in  Probate  Oonrt;  Sharon  ▼.  Terry, 
13  Bawy.  421,  86  Fed.  360,  1  L.  R.  A.  589,  and  n.,  jurisdiction  to 
etncel  marriaipe  contract  on  bill  by  non-resident,  held  not  onsted  by 
nibeeqiient  judgment  of  State  court  determining  yalidity  of  the  mar- 
riage; BdwardB  t.  HUl,  69  Fed.  724,  725,  19  U.  S.  App.  493,  allowing 
non-reBident  to  foreclose  in  Federal  conrt,  though  mortgagor  had 
made  atatatory  assignment  in  State  court;  The  James  Roy,  59  Fed. 
788;  enforcing  maritime  lien  against  property  In  hands  of  statutory 
assignee;  The  Willamette  Valley,  62  Fed.  297,  enforcing  maratime 
Hen  against  vessel  in  hands  of  receiyer  appointed  by  State  court; 
Brendel   y.    Church,  82  Fed.   263,   non-resident  legatee  may   sue 
ezecnton  in  Federal  court,  pending  settlement  of  estate  in  State 
coorlt  by  bill  in  equity  to  recoyer  legacy;  Hunt  y.  Danforth,  2  Curt 
601,  F.  O.  6,887,  allowing  complainant  to  recoyer  on  claim  in  Fed>^ 
end  court,  which  she  had  presented  against  insolyent  estate  in  State 
eourt;  Hale  t.  Baldwin,  1  Cliff.  517,  F.  O.  5,913,  holding  discharge 
in  InsolToncy  under  State  law,  inyalid  against  non-resident  creditor's 
daim;  Borer  t.  Chapman,  119  U.  S.  600,  30  L.  537,  7  S.  Ct  348,  sus- 
taining creditor's  bill  against  decedent's  estate  situated  in  another 
State  and  dosed  in  Probate  Courts  of  that  State;  Lee  y.  Mtna.  Ins. 
Oo.,  15  Fed.  Cas.  142,  holding  that  foreign  corporation  does  not 
walye  right  to  be  sued  in  Federal  court  by  walying  process  and 
doing  bnsiness  under  State  statute.    Other  citing  cases  which  aflirm 
and  follow  the  principle  of  the  syllabus,  are:  Wilson  y.  Matthews, 
32  AUl  S42,  denying  plaintiff,  who  participated  in  insolyency  pro- 
ceedings in  Louisiana,  the  right  to  attach  insolyent's  property  in 
Alabama;  Byans  y.  Sprigg,  2  Md.  483,  allowing  non-resident  cred- 
itor's attachment  against  property  of  insolyent  after  petition  in  in- 
solyency; Dupuy  y.  Bemlss,  2  La.  Ann.  512,  sustaining  Jurisdiction 
of  Federal  court  to  order  sale  of  property  of  an  estate  in  adminis- 
tration in  State  court;  Newmarket  Bank  y.  Butler,  45  N.  H.  238,  dis- 
charge in  Insolyency  in  Massachusetts  held  no  bar  to  suit  in  New 
Hampshire  on  note  payable  in  Massachusetts;  Bedell  y.  Scruton,  54 
Yt  486,  holding  non-resident  creditor  not  bound  by  debtor's  dis- 
charge in  insolyency  in  Vermont,  on  a  debt  payable  in  that  State; 
Towne  t.  Smith,  1  Woodb.  &  M.  129,  F.  C.  14,115,  holding  foreign 
taidorser  not  bound  by  maker's  discharge  in  insolyency;  Andrews  y. 
Smith,  19  Blatchf .  108,  5  Fed.  841,  reyiewing  many  cases,  holding 
comity  towards  State  court  would  not  depriye  Federal  court  of  juris- 
diction oyer  suit  for  an  accounting  because  receiyers  accounted  in 
State  court;  Chewett  y.  Moran,  17  Fed.  822,  sustaining  mortgagee's 
right  to  proceed  in  foreclosure  in  Federal  court  against  heirs  of 
mortgagor  after  his  estate  was  closed  and  all  claims  presented; 
Newton  t.  Hagerman,  22  Fed.  527,  non-resident's  action  on  a  claim 
in  State  court  held  not  to  giye  State  insolyency  court  Jurisdiction 
oyer  him;  The  James  Boy,  59  Fed.  786,  allowing  maritime  lien  to 
be  enfoiced  against  property  in  hands  of  statutory  assignee;  Warren 
r.  Wisconsin,  etc.,  B.  R.,  6  Biss.  420,  F.  C.  17,204,  holding  that  State 
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statute  could  not  affect  right  of  removal  to  Federal  con^  of  coo- 
demmation  proceedings  allowed  by  State  statute;  National  Bank  y. 
Sebastian  County,  6  DilL  417,  F.  O.  10,040,  allowing  action  on  bonds 
against  county,  despite  statutory  restrictions  on  suits  against  coun- 
ties; Hawley  v.  Hunt,  27  Iowa,  807,  1  Am.  Bep.  274,  holding  non- 
resident and  non-assenting  creditor  not  bound  by  debtor's  discharge 
in  insolvency;  Rhodes  v.  Borden,  67  Gal.  8,  6  Pac.  860,  non-resident 
payee  of  a  note  allowed  to  recover  against  maker  discharged  under 
State  insolvency  laws;  Kelley  v.  Drury,  9  Allen,  29,  holding  discharge 
under  State  insolvency  law,  no  bar  to  action  on  a  note  payable  in 
same  State,  by  non-resident  payee;  Ames  v.  Slater,  27  Minn.  74,  6 
N.  W.  419,  sustaining  judgment  of  Federal  court  in  favor  of  non- 
resident bank  on  claim  previously  rejected  by  State  Probate  Gourt; 
Wendell  v.  Lebon,  30  Minn.  239,  15  N.  W.  112,  holding  non-resident 
bound  under  statute,  by  insolvency  proceedings  to  which  he  was  a 
party;  Main  v.  Messner,  17  Or.  79,  20  Pac.  255,  holding  non-resident 
creditor  not  bound  by  debtor's  discharge  in  insolvency;  in  quotation 
from  Sharon  v.  Terry,  supra,  in  elaborate  note  on  this  subject,  29 
Am.  St  Rep.  318;  in  quotation  from  Baldwin  v.  Hale,  supra,  in 
elaborate  note  on  this  subject,  23  Am.  Dec.  349,  360.  Applied  by  an- 
alogy in  Elton  V.  O'Connor,  6  N.  Dak.  19,  68  N.  W.  90,  33  L.  R.  A.  530, 
holding  that  debt  created  prior  to  passage  of  insolvency  law  cannot 
be  discharged  under  it  Cited,  arguendo,  in  dissenting  opinion, 
Soule  V.  Chase,  39  N.  Y.  347,  majority  holding  claim  of  non-resident 
creditors  not  barred  by  State  insolvency  proceedings,  though  claim 
presented  in  State  court. 

Distinguished  in  Board  of  Foreign  Missions,  etc.  v.  McMaster,  3 
Fed.  Cas.  782,  dismissing  bill  against  administrator  by  non-resident 
devisee,  allowing  State  court  having  concurrent  jurisdiction  to  re- 
tain it,  by  courtesy;  Hutchinson  v.  Green,  2  McCrary,  476,  6  Fed. 
888,  refusing  to  interfere  by  injunction  with  possession  of  receiver 
appointed  by  State  court  having  co-ordinate  jurisdiction;  Homor  v. 
Hanks,  22  Ark.  587,  holding  that  payment  of  claims  against  estates 
in  probate,  established  in  Federal  court,  will  be  enforced  according 
to  probate  law  of  State  not  by  Federal  process;  Letchford  v.  Con> 
vlUon,  20  Fed.  609,  claim  of  alien  resident  having  notice  of  State  in- 
solvency proceedings,  held  barred;  Walker  v.  Brown,  63  Fed.  210,  27 
U.  S.  App.  291,  dismissing  non-resident's  bill  in  equity  to  establish 
legal  demand  against  estate  in  probate;  Van  Glahn  v.  Yarrenne,  1 
Dill.  519,  F.  C.  16,994,  holding  claim  of  resident  alien  barred  by 
debtor^s  discharge  in  insolvency;  as  dictum,  in  Marsh  v.  Putnam,  3 
Gray,  561,  holding,  after  reviewing  many  cases,  that  discharge  in 
Insolvency  bars  action  between  citizens  of  same  State  on  contract  to 
be  performed  in  another  State;  Byrne  v.  McDow,  23  Ala.  410,  hold- 
ing that  Federal  courts  in  equity  will  not  permit  non-resident  cred- 
itors to  enforce  judgment  against  an  insolvent  estate.  Rejected  as 
dictum,  Lowry  v.  Brwln,  6  Rob.  207,  39  Am.  Dec.  567,  denying  juris- 
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dietloo  of  Federal  court  to  issue  order  of  seizure  and  sale  in  favor  of 
nsldcBt  of  Tennessee  against  property  in  administration  in  Louisi- 
ana, (atsd  erroneously  in  horing  y.  Marsh,  2  Oliif .  828,  F.  O.  8,514, 
holding  pendency  of  suit  in  State  court  no  bar  to  suit  between  same 
parttes  in  Federal  court 

14  Pet  n-Sa,  10  L.  861,  OABB  ▼.  DUVAL. 

Oontraets. —  Where  a  vendor  demands  that  acceptance  be  made 
by  retam  malL  no  contract  arises  from  an  acceptance  mailed  long 
after  the  time  fixed,  pp.  82--83. 

Cited  and  principle  affirmed  and  relied  upon  in  Potts  v.  White- 
head, 28  N.  J.  Bq.  614,  holding  no  contract  arose  from  offer  to  sell 
and  letter  agreeing  "  to  execute  proper  agreements; "  Minneapolis, 
etc.  By.  y.  Columbus  Boiling  Mill,  119  U.  S.  151,  80  L.  877,  7  S.  Gt 
168,  holding  alleged  acceptance  varying  from  terms  of  offer  to  sell, 
was  a  rejection;  Paine  y.  Padflc  Ins.  Co.,  51  Fed.  803,  holding  that 
DO  contract  of  Insurance  existed  where  plaintiff  died  before  delivery 
of  the  policy,  delivery  in  his  lifetime  being  condition  precedent; 
Bqultable  Life  Assur.  Soc.  v.  McElroy,  88  Fed.  842,  49  U.  S.  App. 
508^  holding  that  no  contract  of  insurance  existed,  where  plain- 
tiff rejected  contract  and  made  counter  offer  substantially  similar, 
but  not  accepted;  Gordon  v.  Darnell,  5  Colo.  806,  holding  obligor  not 
bound  by  title  bond  because  of  entry  by  obligee,  in  absence  of 
tender  of  purchase  money  called  for  by  title  bond;  Lanz  v.  Mc- 
Laughlin, 14  Biinn.  75,  holding  on  facts  similar  to  those  of  main 
case,  that  no  contract  was  concluded  on  a  qualified  acceptance  of  a 
written  proposal  followed  by  oral  acceptance;  Ftheredge  v.  Barkley, 
25  Fla.  818»  6  So.  882,  holding  that  agreement  was  invalid  because 
binding  on  only  one  party.  Cited,  arguendo,  Wardell  v.  Williams,  82 
Mich.  58, 4  Am.  St  Bep.  817, 28  N.  W.  798,  holding  no  contract  estab- 
lished by  memorandum  calling  for  a  valuation  to  be  made  before 
contract  completed;  Boss  v.  New  Tork  Life  Ins.  Co.  (N.  C),  82  S.  E. 
734,  holding  no  contract  of  insurance  existed  where  applicant  died 
before  application  was  accepted.  See  26  Am.  Dec.  849,  note.  Cited 
miscellaneously  in  Cheney  v.  Bastem  Transportation  Line,  59  Md. 
585,  holding  that  court  will  construe  contract  as  extracted  from  cor- 
respondence. 

Distinguished  in  Curtis  v.  Blair,  26  Miss.  824,  59  Am.  Dec.  260, 
holding  sufficient  contract  within  statute  of  frauds  created  by 
letters  containing  proposal,  and  acceptance;  Bsmay  v.  Gk>rton,  18 
IlL  487,  holding  contract  established  by  offer,  modified  acceptance, 
and  acceptance  of  modification. 

Spodfle  performance. —  Chancery  will  not  decree  specific  per- 
formance of  an  uncertain  contract  to  convey  land,  as  where  it  is 
doubtful  whether  an  agreement  has  been  concluded  or  is  a  mere 
negotiation,  p.  88. 
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Olted  approvingly  and  followed  In  Marr  y.  Shaw,  51  Fed.  884,  re- 
fusing specific  performance  twenty  years  after  date  of  alleged 
contract;  Klelnhans  ▼.  Jones,  68  Fed.  740,  37  U.  8.  App.  186,  refusing 
specific  performance  where  offer  was  too  yagae  to  make  legally 
binding  contract;  Race  v.  Weston,  86  IlL  93,  refusing  specific  per- 
formance of  Incomplete  contract,  plaintiff  having  suffered  nothing 
on  faith  of  contract;  Worthlngton  v.  Worthlngton,  32  Neb.  339, 
49  N.  W.  356,  refusing  specific  performance  where  trial  court  found 
against  existence  of  contract;  Edlchal  Bullion  Go.  v.  Oolumbla,  etc., 
Bilnlng  Co.,  87  Va.  645,  13  8.  B.  101,  refusing  specific  performance, 
where  no  agreement  was  concluded  as  to  times  of  payment;  Hen- 
nessy  v.  Woolworth,  128  U.  8.  442,  32  L.  502,  9  8.  Ot  111,  refusing 
specific  performance,  when  wife's  assent  to  sale  of  her  realty  was 
not  proven;  Olive  v.  Dougherty,  3  G.  Greene,  374,  refusing  specific 
performance  where  time  and  amount  of  payment  were  uncertain; 
Dalzell  V.  Dueber  Watch  Case,  etc..  Go.,  149  U.  8.  326,  37  L.  755,  13 
S.  Ot.  890,  refusing  specific  performance  of  an  Incomplete  contract 
to  convey  right  to  obtain  patent  Olted  on  this  point  In  26  Am.  Dec. 
662,  In  elaborate  note  on  this  subject 

14  Pet  84-94,  10  L.  364,  RBMINGTON  v.  LINTHIOUBC 

Supreme  Court,  In  deciding  upon  the  admissibility  of  evidence  In 
actions  for  the  recovery  of  real  property.  Is  governed  by  the  laws  of 
the  State  In  which  the  realty  Is  situated,  p.  91. 

Executions. —  In  Maryland  a  sherlfTs  sale  under  fieri  facias  passes 
title  to  the  land  sold,  without  a  deed  or  special  return  upon  the 
execution,  and  In  ejectment  a  special  return  made  after  the  com- 
mencement of  the  action  Is  competent  evidence  of  title  acquired  at 
the  execution  sale  before  the  commencement  of  the  action,  p.  92. 

Olted  on  this  point  in  elaborate  note  in  15  Am.  Dec.  523. 

Plaintiff  in  ejectment  may  Introduce  deeds,  upon  which  the  de- 
fendant relies.  In  evidence,  and  Impeach  them  as  fraudulent  and 
void  against  himself,  p.  93. 

Olted  with  approval  in  Knox  v.  McFarran,  4  Oolo.  595,  allowing 
proof  that  conveyance  relied  upon  by  party  to  action  In  ejectment 
was  fraudulent;  Davis  v.  Hamblin,  51  Md.  540,  allowing  plaintiffs  to 
prove  defendant's  title  deeds  offered  by  plaintiffs,  fraudulent 

Distinguished  In  Washington  v.  OoUins,  13  Mo.  App.  2,  holding 
that  plaintiff  In  ejectment  cannot  attack  deed  relied  upon  by  de- 
fendant, for  failure  of  consideration;  Smith  v.  McCann,  24  How.  406, 
16  li.  717,  holding  parol  evidence  to  enlarge  estate  of  grantee  not 
admissible. 

Statute  of  ftauds. —  A  properly  Indorsed  return  upon  execution, 
naming  the  purchaser  and  the  price,  and  made  by  the  sheriff.  Is  a 
sufficient  memorandum  within  the  statute  of  frauds,  and  competent 
evidence  of  the  sale,  p.  98. 
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(nted  and  applied  In  Buckle  y.  Barbour,  48  Ind.  281,  holdlnir 
dierUTs  sale  within  statute  of  frauds;  Sanborn  v.  Ohamberlin,  101 
Mass.  410»  holding  officer's  return  upon  execution  a  sufficient  memo- 
randum of  sale  within  statute  of  frauds. 

Dlstingulahed  In  Joslln  y.  Bryien,  50  N.  J.  L.  41,  12  AU.  188, 
holding  that  sheriff's  sale  of  tenant's  leasehold  not  sufficiently 
proyen,  there  being  no  memorandum. 

Bzeeatlona. —  At  common  law  a  sale  upon  execution  may  be  had 
at  any  time  after  the  return  day  of  the  writ,  without  further  pro- 
cess, proyided  the  leyy  was  made  during  the  life  of  the  writ,  p.  08. 

Cited  and  principle  followed  in  Mason  y.  Bennett,  52  Fed.  845,  sus- 
taining yalidlty  of  sale  made  after  return  day  of  writ  without  new 
process;  Johnson  y.  Bemis,  7  Neb.  226,  sustaining  yalidlty  of  sale 
made  after  return  day  of  order  of  sale;  Vroman  y.  Thompson,  51 
Mich.  459,  16  N.  W.  811,  allowing  sheriff,  making  leyy  before  return 
day,  to  sell  on  execution  after  his  term  expired  and  after  return 
day  of  writ;  Blair  y.  Gompton,  83  Mich.  424,  sustaining  yalidlty  of 
execution,  where  leyy  was  begun  before  but  not  completed  until 
after  return  day  of  writ;  Hombs  y.  Oorbin,  20  Mo.  App.  510,  re- 
yiewing  cases,  refusing  writ  of  repleyin  against  a  constable  who  had 
leyied  before  the  return  day  and  was  completing  execution  after 
writ  was  dead;  Wyant  y.  Tuthill,  17  Neb.  496,  23  N.  W.  848,  sus- 
taining yalidlty  of  sale  made  after  return  day  of  order  of  sale;  on 
this  point  in  elaborate  note,  76  Am.  Dec.  88.  Distinguished  in  Kelly 
y.  Herrall,  10  Sawy.  172,  20  Fed.  371,  holding  that  under  statute  of 
Or^on  sheriff's  sale  on  execution  must  be  had  during  life  of  the 
writ  or  within  thirty  days  after  return  day;  Sheriff  y.  Welbom,  14 
S.  0. 483,  holding  that  plaintiff,  relying  on  execution  sale,  must  proye 
leyy  before  return  day  of  writ 

Pleading. —  A  description  In  a  declaration  of  a  part  of  a  parcel  of 
land  or  of  a  part  of  a  lot  by  its  name  is  too  uncertain  to  support  a 
reooyery,  but  in  this  case  the  defect  was  cured  by  a  further  descrijh 
tion  by  lines  and  boundaries,  p.  94. 

14  Pet  95-08, 10  L.  869,  FBBVALL  y.  BAGHE. 

Indamnity  treaty. —  The  commissioners  under  the  treaty  of  in- 
denmity  with  France  of  1831  had  the  same  powers  and  duties  as 
the  commissioners  under  the  Spanish  treaty  ceding  Florida  to  the 
United  States,  p.  97. 

Indenmity  treaty. —  The  commissioners  under  the  treaty  of  in- 
demnity with  France  of  1831  were  organized  merely  for  the  pur- 
pose of  deciding  what  claims  were  entitled  to  share  in  the  indemnity, 
and  their  award  to  such  person  as  appeared  the  rightful  claimant 
was  not  a  conclusiye  determination  of  the  rights  of  adyerse  claim- 
ants to  the  award,  p.  07. 
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Oited,  affirmed  and  relied  upon  in  Fidelity  Trust  Co.  t.  Gill  Oar 
Go.,  25  Fed.  749,  holding  that  special  Jurisdiction  of  Ohio  insolvencj 
court  did  not  exclude  Jurisdiction  of  Oourt  of  Oommon  Pleas,  or  on 
removal  of  Federal  court  over  a  bill  to  foreclose  mortgage;  Lee  y. 
Thomdlke,  2  Met  316,  holding  award  of  commissioners  on  claims 
under  French  treaty  of  1831  not  conclusive  as  to  conflicting  rights 
to  fund  awarded;  Leonard  y.  Nye,  125  Mass.  458,  allowing  assignee 
to  recover  from  bankrupt  money  paid  him  on  order  of  commission- 
ers of  Alabama  claims;  Mercantile  Jns.  Go.  v.  Corcoran,  1  Gray,  80, 
holding  claim  of  underwriters  against  assured,  on  award  by  com- 
missioners under  Mexican  treaty  of  1839,  barred  by  laches;  New 
York  Ins.  Co.  v.  Boulet,  24  Wend.  511,  allowing  assured  to  recover 
from  underwriters  sum  awarded  underwriters  by  commissioners 
under  French  treaty  of  1831;  United  States  v.  Scott,  25  Fed.  472, 
holding  decision  of  pension  bureau  on  defendant's  status  as  pen- 
sioner, conclusive.  Oited  and  applied  by  analogy  in  Foot  v. 
Knowles,  4  Met  391,  allowing  executors  of  pensioner's  estate  to 
recover  pension  money  paid  to  pensioner's  children  by  Federal  pen- 
sion officer.  Cited  in  dissenting  opinions.  Gill  v.  Oliver,  11  How. 
551,  13  L.  808,  majority  dismissing  writ  of  error  to  Judgment  of 
Court  of  Appeals  of  Maryland  determining  ownership  of  award 
made  by  commissioners  under  Mexican  treaty  of  1839;  Heard  v. 
Sturgis,  146  Mass.  553,  16  N.  E.  443,  majority  holding  that  money 
paid  out  of  Geneva  award  under  United  States  statute  of  1882,  for 
war  premiums,  did  not  pass  to  assignees  of  payee  of  award,  who 
became  a  bankrupt  in  1875. 

14  Pet  99-113,  10  L.  371,  PETERS  v.  WABRBN  INS.  00. 

ICarine  insurance. —  An  Insurance  policy  against  the  perils  of  the 
sea  comprehends  injury  to  the  insured  vessel  through  a  collision  at 
sea  without  fault  as  well  as  damages  paid  by  the  Insured  vessel  to 
another  in  consequence  of  such  a  collision,  pp.  108,  109,  111. 

Cited  and  followed  in  Van  Hem  v.  Taylor,  7  Rob.  (La.)  202,  41 
Am.  Dec.  280,  holding  collision  without  fault  a  danger  of  the  river, 
for  which  common  carrier  not  liable.  Cited  with  approval,  ar- 
guendo, in  Hale  v.  Washington  Ins.  Co.,  2  Story,  184,  185,  F.  C.  5,916, 
holding  accidental  collision  without  fault  a  peril  of  the  sea  covered 
by  insurance  policy.  The  principle  extended  in  the  following  citing 
cases:  Nelson  v.  Suffolk  Ins.  Co.,  8  Cush.  492,  502,  503,  504,  54  Am. 
Dec.  775,  784,  785,  786,  holding  insurers  liable  for  damages  charged 
by  law  against  insured  vessel  for  loss  by  collision  through  its  neg- 
ligence; Sherwood  v.  General  Ins.  Co.,  1  Blatchf.  253,  256,  F.  C. 
12,776,  holding  insurers  liable  for  damages  paid  by  insured  vessel  to 
another  for  loss  from  collision  through  negligence  of  insured  vessel; 
Hale  V.  Washington  Ins.  Co.,  2  Story,  188,  F.  C.  5,916,  holding  in- 
surers liable  for  compromise  damages  paid  by  insured  vessel  for  loss 
by  collision  through  the  negligence  of  the  master;  Street  v.  Augusta, 
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etc.  IBS.  Oo.,  12  Bleb.  L.  20,  22,  75  Am.  Dec.  718,  719,  holding  In- 
snren  ttable  for  damage  to  insured  vessel  from  collision  caused  by 
her  megilgmce;  Mathews  t.  Howard  Ins.  Go.,  11  N.  T.  21,  insurers 
held  Uable  for  damage  to  insured  vessel  from  collision  caused  by 
her  negligence;  Sherwood  v.  General  Ins.  Ck).,  1  Blatchf.  252,  F.  O. 
ia;776,  holding  insurers  Uable  for  damages  to  insured  vessel  from 
eidliflion  caused  by  her  negligence;  Hale  y.  Washington  Ins.  Co., 
2  Story,  189,  F.  0.  5,91<l,  holding  insurers  liable  for  damages  to 
insured  yessel  caused  by  collision  through  negligence  of  its  master; 
Bztended,  argn^ido,  in  King  ▼.  Shepherd,  8  Story,  861,  F.  0.  7,804, 
holding  common  carrier  liable  for  loss  of  gold  stolen  from  wrecked 
■bip  throng  negligence  of  master. 

Qted,  arguendo,  in  Bdwards  v.  The  Stockton,  Orabbe,  582, 
F.  O.  44S97,  holding  Uen  for  damages  arising  from  collision  not 
dlyested  by  bona  fide  transfer  of  ownership.  Olted  in  41  Am. 
Dec  282,  In  elaborate  note  on  point  that  a  collision  is  a  peril  of 
the  sea;  64  Am.  Dec  790,  in  note,  as  disapproved  by  Phillips  in 
his  work  on  Insurance,  in  so  far  as  insurer  is  held  liable  for  dam- 
ages paid  by  insured  vessel  for  a  collision  by  its  fault;  54  Am.  Dec. 
788,  789,  on  this  point,  in  elaborate  note  on  this  subject 

Distinguished  in  Mathews  v.  Howard  Ins.  Go.,  11  N.  T.  19,  20, 
21,  holding  insurers  not  liable  for  damages  paid  by  insured  vessel 
to  another  for  loss  occasioned  by  negligence  of  insured  vessel; 
General  Ins.  Ck>.  v.  Sherwood,  14  How.  867,  14  L.  468,  holding  in- 
surers not  liable  for  damages  paid  by  insured  vessel  to  another 
for  collision  by  its  negligence. 

Proximjate  causa — In  accordance  with  practical  reasoning  and 
the  fair  intent  of  the  parties,  that  is  deemed  a  loss  within  the  mean- 
ing of  an  Insurance  policy  which  is  a  natural  consequence  of  the 
peril  insured  against 

Olted  and  principle  followed  in  The  Ontario,  87  Fed.  225,  hold- 
ing thalf  where  vessel,  negligently  stranded,  was  damaged  by  sub- 
sequent storm,  stranding  was  proximate  cause  of  loss;  N.  Y.,  etc., 
Express  Oo.  v.  Traders,  etc.,  Ins.  Oo.,  182  Mass.  885,  42  Am.  Rep. 
444,  fire  caused  by  collision  and  preventing  efforts  to  save  vessel, 
hrid  proximate  cause  of  loss;  Oase  v.  Hartford,  etc.,  Ins.  Oo.,  13 
IlL  681,  insurers  held  liable  on  fire  policy  for  damage  caused  by 
removal  of  insured  goods  during  fire;  Pike  v.  Merchants,  etc., 
Ins.  Oo.,  26  La.  Ann.  897,  insurers  held  liable  for  damages  paid 
by  insured  vessel  to  cargo  owners  for  loss  by  barratrous  stranding; 
Balestracd  v.  Insurance  Oo.,  84  La.  Ann.  846,  insurers  held  liable 
on  fire  policy  for  damage  from  removal  of  goods,  made  in  fear  of 
fire;  Dyer  v.  Piscataqua,  etc.,  Ins.  Oo.,  53  Me.  120,  holding  insurers 
against  perils  of  the  sea  not  liable  for  loss  of  part  of  cargo  sold 
for  repairs  of  vessel  damaged  by  reef;  McDonald  v.  Snelling,  14 
Allen,  294,  92  Am.  Dec.  771,  holding  owner  of  cart  liable  for  dam- 
age caused  by  runaway  started  by  negligent  driving  of  his  servant; 
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Jjjim  Gas,  etc.,  Co.  v.  Merlden  Ins.  Go.,  158  Mass.  676,  86  Am. 
St  Bep.  543,  33  N.  B.  681,  20  li.  B.  A.  304,  holding  that  fire  poUcy 
eovered  damage  to  machinery  due  to  an  electric  short  clrcnlt  caused 
by  fire;  King  y.  Shepherd,  8  Story,  859,  F.  O.  7,80i,  holding  cem- 
mon  carrier  liable  for  loss  of  gold  stolen  from  wrecked  ship  by 
negligence  of  master;  Dole  v.  New  Bngland,  etc,  Ins.  Ck>.,  2  Gliff. 
433,  F.  O.  8,966,  Insurers  not  liable  for  loss  of  vessel  captnred  and 
fired,  capture  being  proximate  canse  of  loss;  Magoun  y.  New  Sing- 
land,  etc,  Ins.  Ck}.,  1  Story,  164,  F.  O.  8,961,  holding  detention  by 
foreign  conrt,  rendering  yessel  unfit  for  use,  and  not  wear  and 
tear,  the  proximate  cause  of  her  loss  and  Insurers  liable;  Peters 
y.  Warren  Ins.  Ck).,  1  Story,  472,  F.  0.  11,034,  holding  loss  by  col- 
lision, where  damage  to  both  vessels  apportioned,  an  aggregate 
partial  loss  and  Items  not  separable  as  Independent  losses. 

Distinguished  in  Northwest  Transp.  Go.  y.  Boston,  etc.,  Ins.  Ck)., 
41  Fed.  803,  holding  that  a  storm,  damaging  a  preyiously  stranded 
yessel,  being  the  nearest  contributory  cause,  was  the  proximate 
cause  of  the  loss. 

Marina  insurance. —  In  all  foreign  voyages  underwriters  must 
contemplate  that  the  insured  vessel  will  be  subjected  to  foreign 
laws,  and  a  contribution  imposed  upon  the  insured  vessel  for 
damages  in  a  collision  without  fault  by  a  foreign  law,  is  the  proxi- 
mate result  of  a  peril  of  the  sea,  for  which  the  insurers  are  liable, 
p.  113. 

Cited  with  approval  in  Bichelieu,  etc.,  Nay.  Go.  v.  Boston,  etc., 
Ins.  Oo.,  26  Fed.  601,  admitting  Canadian  statute  in  evidence  in 
suit  by  Canadian  yessel  sailing  Canadian  waters,  on  American 
insurance  policy;  General  Ins.  Co.  v.  Sherwood,  14  How.  863,  14  L. 
457,  holding  that  master's  negligence  is  proximate  cause  of  a  loss 
assessed  by  decree  in  libel  against  a  ship  negligently  managed; 
Emery  v.  Huntington,  109  Mass.  437,  12  Am.  Bep.  731,  holding 
collision,  not  decree,  proximate  cause  of  loss  by  damageif,  which 
shipowner  was  compelled  to  pay  and  refusing  him  contribution 
from  cargoK>wner  as  for  a  sacrifice;  Hale  v.  Washington  Ins.  Co., 
2  Story,  190,  F.  C.  5,916,  holding  insurers  of  vessel  liable  to  owners 
for  compromise  sums  paid  by  master  for  damages  to  another  vessel 
by  collision.  Cited  in  dissenting  opinion  in  Waring  v.  Clark,  6 
How.  503,  12  L.  255,  majority  sustaining  jurisdiction  of  Federal 
courts  of  admiralty  over  collisions  occurring  within  State  bound- 
aries. Cited  miscellaneously  in  Edwards  v.  The  Stockton,  Crabbe, 
582,  F.  C.  4,297,  holding  lien  for  damages  arising  from  collision 
not  divested  by  bona  fide  transfer  of  ownership;  New  Jersey,  etc. 
Navigation  Co.  v.  Merchants'  Bank,  6  How.  436,  12  L.  505,  sustain- 
ing jurisdiction  of  Admiralty  courts  over  actions  in  personam  for 
breach  of  contract  in  elaborate  note  In  36  Am.  St  Bep.  855,  oa 
this  point 
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14  Fet.  114r-121,  10  L.  878,  ATKINS  v.  DIOK. 

Bqvity  will  reBtrain.  enforcement  of  judgment  on  a  bill  of  ex- 
ebange  against  the  first  indorser  and  In  favor  of  the  last  Indorsees, 
where  it  is  alleged  that  the  latter  have  been  paid  by  effects  placed 
by  the  drawers  in  the  hands  of  the  second  indorser;  and  the  latter 
la  not  a  necessary  or  proper  party  to  the  bill,  pp.  119-121. 

Fraud. —  If  there  be  any  one  ground  upon  wliich  equity  affords 
relief  with  more  nnvarying  uniformity  than  any  other,  it  is  an 
allegation  of  fraud,  whether  proved  or  admitted,  p.  119. 

SSrroneously  cited  in  Taylor  y.  Benham,  5  How.  262,  12  L.  144. 

14  Pet.  122-132,  10  L.  382,  RUNYAN  v.  OOSTBR. 

A  corporation  has  only  such  powers  as  are  conferred  upon  it  by 
its  charter,  p.  129. 

Cited  with  approval  in  Franklin  Go.  v.  Lewlston  Inst  for  Sav- 
ings, 68  Me.  45,  28  Am.  Bep.  11,  holding  trustees  of  savings  society 
could  not  purchase  stock  of  manufacturing  corporation;  Bard  v. 
Obamberlin,  3  Sandf .  Gh.  34,  bill  by  Maryland  corporation  to  fore- 
dose  mortgage,  dismissed  for  want  of  allegation  that  charter 
anthorlsed  it  to  take  mortgages;  Louisiana  State  Bank  v.  Orleans 
Nav.  Co.,  3  La.  Ann.  314,  ordinance  passed  in  excess  of  powers 
granted  to  the  municipality  by  its  charter,  held  void;  Breauz  v. 
Iberville,  23  La.  Ann.  236,  notes  of  a  parish  held  void  as  given  in 
excess  of  authority  granted  to  the  municipality  by  the  State;  Dun- 
bar y.  San  Francisco,  1  GaL  356,  holding  destruction  of  building 
to  arrest  conflagration  not  authorized  under  charter  of  the 
aynntamiento. 

A  corporation  is  an  artificial  being  and  a  resident  of  the  State 
in  which  it  is  created,  and  cannot  migrate  to  another  sovereignty, 
p.  129. 

Olted  and  principle  followed  in  Blossburg,  etc.,  R.  R.  Co.  v.  Tioga 
R.  B.  Co.,  5  Blatchf.  393,  F.  C.  1,563,  holding  non-residence  of 
foreign  corporation  a  good  answer  to  its  defense  of  statute  of 
limitations;  Tread  way  v.  Chicago,  etc.,  B.  B.,  21  Iowa,  360,  allowing 
for^gn  corporation  doing  business  in  Iowa  and  sued  in  Iowa,  to 
remove  to  Federal  court;  Tabor  v.  Commercial  Nat  Bank,  62  Fed. 
885,  27  17.  S.  App.  Ill,  holding  Colorado  corporation's  failure  to 
file  report  under  statute  of  Colorado  not  excused  because  prin- 
cipal place  of  business  in  Montana;  Land  Grant,  etc.,  Co.  v.  Coffey 
County,  6  Kan.  266,  holding  corporation  chartered  in  Pennsylvania 
and  not  empowered  to  do  business  there  cannot  do  business  any- 
where; Merrick  T.  Van  Santvoord,  34  N.  Y.  217,  applying  immunity 
from  personal  liability,  conferred  by  laws  of  Connecticut,  to  corpo- 
rate officer's  liability  for  corporation's  torts  in  New  York;  Tatem 
V.  Wright,  23  N.  J.  L.  446»  recognizing  State's  right  to  tax  foreign 
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Insurance  companies;  Hllles  v.  Panish,  14  N.  J.  Bq.  383,  holdioff 
resolutions  passed  by  directors  of  New  Jersey  corporation  at  meet- 
ing in  Pennsylvania,  void;  Miller  y.  Bwer,  27  Me.  521,  46  Am.  Dec. 
G23,  holding  election  of  corporate  officers  at  meeting  outside  of 
State  where  corporation  chartered,  void;  Ghafee  t.  Fourth  Nat 
Bank,  etc.,  71  Me.  529,  36  Am.  Kep.  851,  holding  Maine  assignment 
act  not  applicable  to  Rhode  Island  corporation,  though  doing  busi- 
ness in  Maine;  Merrick  y.  Van  Santyoord.  84  N.  Y.  218,  holding  that 
Ck)nnectlcut  corporation  could  not  migrate  or  lose  its  corporate 
charter  by  doing  all  its  business  In  New  York;  Bmplre  Mills  y. 
Alston  Groc.  Go.,  4  Tex.  App.  Civ.  349,  refusing  to  countenance  Iowa 
corporation  doing  business  In  Texas  in  eyaslon  of  State  law;  State 
y.  Milwaukee,  etc.,  Ry.  Go.,  45  Wis.  593,  forfeiting  charter  of 
Wisconsin  corporation,  which  did  all  business  in  New  York;  Hall  y. 
Bank  of  Virginia,  14  W.  Ya.  622,  holding  that  attachment  against 
Virginia  bank,  haying  unauthorized  branch  in  West  Virginia,  Issued 
properly  as  against  a  non-resident;  Kahl  y.  Memphis,  etc.,  R.  R. 
Co.,  95  Ala.  341,  10  So.  662,  refusing  to  take  jurisdiction  oyer  action 
for  an  Injury  in  Mississippi,  committed  by  Alabama  corporation 
also  chartered  in  Mississippi. 

Cited  In  dissenting  opinion,  Marshall  y.  Baltimore,  etc.,  R.  R., 
16  How.  352,  14  L.  969,  majority  holding  Maryland  corporation 
suable  as  such  In  Federal  courts  by  Virginia  citizens,  though  some 
corporations  were  also  citizens  of  Virginia.  Cited,  arguendo,  in 
Wilson  y.  Pierce,  30  Fed.  Gas.  153,  holding  foreign  attachment 
would  not  lie  against  non-resident 

A  corporation  may  exercise  its  powers  outside  of  the  State  In 
which  created,  subject  to  the  policy  and  laws  of  the  foreign 
soyerelgnty,  pp.  129-130. 

The  citations  collect  the  following  authorities  affirming  and  re- 
lying upon  this  ruling;  McDonogh  y.  Murdoch,  15  How.  413,  14  L. 
752,  sustaining  deyise  by  citizen  of  Louisiana  to  city  of  Baltimore; 
McCabe  y.  lUL,  etc.,  R.  R.,  13  Fed.  831,  4  McCrary,  497,  allowing 
Illinois  corporation  to  plead  Iowa  statute  of  limitations  In  Iowa; 
Oregonian,  etc.,  Ry.  Go.  y.  Oregon,  etc.,  Co.,  27  Fed.  280,  11  Sawy. 
560,  holding  allegation  that  lease  by  Oregon  corporation  was  made 
in  New  York,  immaterial;  Briscoe  y.  Southern  Kan.  Ry.  Co.,  40 
Fed.  280,  lease  by  Kansas  corporation  held  yoid  under  act  of  Con- 
gress empowering  corporations  to  build  on  Indian  lands;  Clarke  y. 
Central  R.  R.  Co.,  50  Fed.  345,  15  L.  R.  A.  687,  and  note,  enjoin- 
ing New  York  corporation  empowered  by  its  charter  to  yote  stock 
of  other  corporations,  from  yoting  stock  of  Georgia  corporation  in 
Georgia,  by  ylrtue  of  Georgia  statute;  Mayor  of  Columbus  y. 
Rodgers,  10  Ala.  44,  sustaining  right  of  Georgia  municipal  corpora- 
tion to  collect  tolls  in  Alabama  as  assignee  of  franchise  granted 
by  State  of  Alabama;  Merrick  t.  Van  Santyoord,  34  N.  Y.  220, 
recognizing  corporate  existence  of  Connecticut  corporation  in  New 
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Tork;  Hunt  t.  K.  ft  M.  Bridge  Co.,  U  Kan.  485,  holding  that 
yawiiaii  legtslatnre  can  anthorisse  Kannaa  corporation  to  build  bridge 
into  Iflaaomi,  latter  State  not  forbidding  It;  American,  etc.»  life 
iBfl^  Go.  T.  Owen,  16  Gray,  498,  allowing  Ck>nnecticiit  corporation 
to  foredoee  mortgage  In  Massachusetts;  Nevada  v.  McOuUough,  8 
Ner.  218^  determining  right  of  superintendent  of  California  corpora- 
tion to  hold  that  office;  Fanlkner  ▼.  Delaware,  etc.,  Canal  Co.,  1 
Den.  444,  holding  replication  that  defendant  was  out  of  the  State, 
no  answer  to  plea  of  statute  of  limitations,  Interinmed  In  assumpsit 
by  foreign  corporation;  Farmers'  Loan,  etc.,  Co.,  ▼.  McKlnney,  6 
Mcljean«  6,  F.  C.  4,667,  allowing  New  Tork  corporation  to  recover 
In  ejectment  lands  lying  In  Michigan;  Blston  v.  Plggott,  04  Ind. 
18^  allowing  foreign  corporation  to  purchase  at  foreclosure  sale; 
Christian  Union  ▼.  Tount,  101  U.  S.  854,  25  L.  889,  sustaining  deed 
to  New  York  corporation  of  lands  in  Illinois  under  Illinois  statutes; 
Thompson  y.  Waters,  25  Mich.  224,  12  Am.   Bep.  249,  aUowing 
Indiana    corporation    to    hold    lands    in    Michigan,    no    Michigan 
statute  afflrmatlvely  authorising  it;  Tarpey  ▼.  Salt  Co.,  5  Utah,  502, 
17  Pac.  634,  sustaining  conveyance  by  California  corporation  of 
Utah  lands,  without  proof  of  authority  under  charter  to  transfer 
land;  Ware  v.  Hamilton,  etc.  Shoe  Co.,  92  Ala.  148,  9  So.  136, 
allowing  recovery  on  contract  made  in  Alabama  by  Missouri  corpo- 
ration; Merrick  v.  Van  Santvoord,  84  N.  Y.  219,  holding  members 
of  foreign  corporation  doing  business  in  another  State  not  liable 
for  Its  torts;  Commonwealth  v.  N.  Y.,  etc.,  B.  B.  Co.,  129  Pa.  St 
476;  15  Am.  St  Bep.  727,  18  AtL  413,  sustaining  Pennsylvania 
State  tax  on  bonds  of  foreign  corporation  doing  business  in  Pennsyl- 
vania; People  V.  Hawkins,  106  Mich.  483,  64  N.  W.  738,  statute 
anthorixing  foreign  manufacturing  corporation  to  file  charter  In 
Michigan,  held  not  to  prohibit  non-complying  foreign  corporation 
from  doing  business  In  Michigan;  Knox  v.  Bank  of  United  States, 
26  Mlaa.  656;  S.  C,  27  Miss.  67,  contract  by  foreign  corporation  foi 
hl^ier  rate  of  interest  than  Its  charter  allowed  In  Pennsylvania, 
hdd  not  usurious  under  laws  of  Mississippi;  Frader  v.  WiUcoz,  4 
Bob.  (La.)  538,  Pennsylvania  bank,  empowered  to  loan  money  and 
take  security,  allowed  to  do  so  in  Louisiana;  Christian  Union  v. 
Yount,  101  U.  S.  856,  25  L.  890,  sustaining  right  of  New  York 
mission  corporation  to  take  conveyance  of  land  in  Illinois;  White 
V.  Keller,  68  Fed.  802,  80  U.  S.  App.  275,  allowing  foreign  ecclesi- 
astical corporation  to  take  devise  of  land  in  Biississippi,   there 
being  no  law  forbidding  it  at  time  of  devise;  in  elaborate  note  on 
this  subject  In  96  Am.  Dec.  341,  on  point  that  States  may  impose 
conditions  on  foreign  corporations. 

Distinguished  In  Dodge  v.  Council  Bluffs,  57  lowia,  564,  10  N.  W. 
887,  allowing  foreign  corporation  to  condemn  property  for  water 
works  under  statute  authorizing  condemnation  proceedings  by  cor- 
pontioDB  generally. 
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Corporations. —  Under  the  laws  of  Pennsylvania,  by  which  cor- 
porations may  purchase  real  estate  subject  to  be  divested  by  the 
State  at  Its  pleasure,  the  right  of  a  New  York  corporation  to  hold 
land  In  Pennsylvania  can  be  questioned  only  by  the  State  by  pro- 
ceedings for  a  forfeiture,  p.  131. 

A  number  of  cases  affirming  and  relying  upon  this  holding  are 
collected  by  the  citations:  Thornton  v.  Nat.  Exch.  Bank,  71  Mo.  229, 
mortgagor  cannot  set  up  bank's  Inability  to  take  realty  as  security 
In  action  to  foreclose;  National  Bank  v.  Matthews,  98  U.  S.  628, 
25  L.  190,  holding  that  bank,  forbidden  by  Its  charter  to  loan  on 
realty,  could  enforce  mortgage,  unless  its  right  to  do  so  was  ques- 
tioned by  State;  Jones  v.  Habersham,  107  U.  S.  188,  27  L.  406, 
2  8.  Gt  348,  denying  right  of  heir-at-law  to  attack  devise  because 
It  gave  corporation  greater  Income  than  charter  permitted;  Hickory, 
etc.,  Co.  V.  Buffalo,  etc.,  B.  R.  Co.,  32  Fed.  23,  holding  New  York 
corporation's  title  to  land  In  Pennsylvania,  valid  until  forfeiture 
by  State;  Chattanooga,  etc.,  R.  R.  v.  Bvans,  66  Fed.  816,  81  U.  S. 
App.  432,  refusing  to  declare  deed,  between  two  Georgia  corpora- 
tions, of  property  In  Tennessee,  invalid  under  Tennessee  statute 
at  Instance  of  private  party;  Miller  v.  Lerch,  1  Wall.  Jr.  216,  F.  C. 
9,579,  holding  that  devise  giving  corporation  greater  Income  than 
its  charter  permitted  would  be  invalid  only  on  proceedings  by 
State;  Farwell  v.  Wolf,  96  Wis.  14,  65  Am.  St  Rep.  23.  70  N.  W. 
290,  37  L.  R.  A.  140,  holding,  In  action  by  dry  goods  corporation 
on  assigned  claims  for  damages  for  fraud,  defendant  cannot  ques- 
tion plaintiff's  authority  to  receive  assignments;  Russell  v.  Rail- 
way Co.,  68  Tex.  652,  5  S.  W.  690,  refusing,  in  suit  to  remove 
cloud  from  title,  to  consider  right  of  corporation  to  hold  land  under 
terms  of  its  charter;  Mallett  v.  Simpson,  94  N.  C.  41,  55  Am.  Rep. 
596,  defendant  in  action  to  recover  land  not  permitted  to  set  up 
corporation's  Incompetency  under  its  charter;  Farrlngton  v.  Put- 
nam, 90  Me.  435,  37  AU.  663,  38  L.  R.  A.  351,  devise  to  charitable 
Institution  held  not  subject  to  attack  by  heir  of  testator  because 
Increasing  corporation's  holdings  beyond  amount  fixed  by  charter; 
HaU  V.  Bank,  145  Mo.  425,  46  S.  W.  1002,  holding  heir  of  grantor 
cannot  attack  conveyance  to  national  bank  because  of  Its  want  of 
power  to  hold  real  estate;  Fayette  Land  Co.  v.  Louisville  R.  Co., 
93  Va.  289,  24  S.  B.  1020,  holding  conveyance  by  corporation  holding 
land  in  excess  of  amount  permitted  by  its  charter,  passed  title 
to  grantee;  in  elaborate  note  in  94  Am.  Dec.  382,  on  point  that 
right  of  corporation  to  hold  more  land  than  authorized  is  de- 
feasible by  State  alone.  Cited  miscellaneously  In  Glfford  v.  Liv- 
ingston, 2  Den.  395,  collecting  cases  and  defining  "corporation." 

Distinguished  in  Wunderle  v.  Wunderle,  144  IlL  64,  33  N.  B. 
200,  19  L.  R.  A.  89,  holding  that  under  lUlnois  statute  certain 
aliens  could  not  take  even  defeasible  title  to  land;  Matter  of  Mc- 
Graw,  111  N.  Y.  98,  99,  100,  19  N.  B.  249,  250.  2  L.  R.  A.  893,  894, 
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and  note,  holdlni^  that  bequest  to  Oornell  University,  Told,  because 
Increasing  Its  boldlngs  beyond  amount  fixed  by  charter,  could  be 
attacked  by  heir  of  testator. 

14  Pet  133--140,  10  L.  387,  PBBSTON  ▼.  KBBNB. 

Exchange  of  lands. —  Under  the  civil  code  of  Louisiana  the 
parties  to  an  exchange  Incur  the  obligations  of  delivery  and  war- 
ranty. Imposed  by  that  code  on  all  vendors,  p.  136. 

Exchange  of  lands. —  A  contract  running  In  the  first  person,  con- 
veying a  grantor's  Interest  In  land,  reciting  as  consideration  another 
parcel  of  land,  is  not  an  exchange  under  the  laws  of  Louisiana,  nor 
even  a  contract  on  the  part  of  the  grantees  to  convey  the  land 
recited  as  consideration,  and  their  signatures  to  such  an  agree- 
ment will  be  deemed  to  signify  merely  their  acceptance  of  the 
grant  pp.  137,  138. 

Exchange  of  lands. — An  exchange  is  a  reciprocal,  executed  con- 
tract operating  per  se  as  a  conveyance,  p.  137. 

Exchange  of  lands. —  An  agreement  Is  not  an  exchange  unless 
It  specifically  describes  the  land  exchanged,  p.  137. 

14  Pet  141-146,  10  L.  391,  BANK  OF  ALBXANDBIA  v.  DTBB. 

District  of  Columbia^ — The  counties  of  Washington  and  Alex- 
andria, constituting  the  territory  of  Columbia,  are,  for  purposes  of 
the  statute,  of  limitations,  parts  of  one  territorial  government,  and 
one  county  is  not  "  beyond  the  seas  "  as  to  the  other,  pp.  145-146. 

Qualified  in  Metropolitan  B.  B.  v.  Dlst  of  Columbia,  132  U.  S. 
9,  33  L.  234,  10  S.  Ct  22,  holding  District  of  Columbia  a  municipal 
corporation  with  capacity  to  sue  and  be  sued.  Distinguished  in 
Bhodes  v.  Bell,  2  How.  406,  11  L.  317,  holding  slave  brought  into 
Washington  county,  District  of  Columbia,  free,  Washington  countj' 
being  formed  by  law  of  Maryland,  Alexandria  county,  District  of 
Columbia,  by  law  of  Virginia. 

Statute  of  limltationfl. —  The  words,  "  beyond  the  seas  "  in  the 
statute  of  limitations  are  equivalent  to  the  words,  "beyond  the 
jurisdiction,"  p.  145. 

Cited  and  followed  In  Field  v.  Dickinson,  8  Ark.  415,  36  Am.  Dec. 
460,  holding  that  under  statute  of  limitations  exempting  persons 
**  beyond  the  seas  "  from  its  operation,  action  by  resident  of  another 
State  was  not  barred;  Hatch  v.  Spofford,  24  Conn.  441,  holding 
that  statute  of  limitations  would  not  run  in  non-resident  defend- 
ant's favor  while  residing  in  New  York  on  cause  of  action  arising 
In  New  Tork,  plaintiff  being  resident  of  Connecticut;  Keech  v. 
Enriquez.  28  Fla.  610, 10  So.  92,  construing  words  "beyond  the  seas" 
as  equivalent  to  "beyond  the  limits  of  the  State;"  Stephenson  v. 
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Doe,  8  Blatcbf.  616,  46  Am.  Dec.  496,  holding  adyerse  possession 
cannot  arise  against  non-resident  under  statute  exempting  persons 
**  beyond  the  seas; "  Oalusha  t.  Cobleigh,  18  N.  H.  87,  statute  limit- 
ing time  for  bringing  writs  of  error  construed  to  exempt  persons 
without  the  State;  18  Am.  Dec.  783,  in  note  collecting  many  cases 
on  point  that,  "  beyond  seas  "  and,  "  out  of  State  "  are  synonymous; 
83  Am.  Dec.  645,  in  note  collecting  cases,  pro  and  con,  on  point  that, 
''beyond  seas"  and,  "out  of  State"  are  analogous  expressions. 
Cited,  arguendo,  in  Paine  v.  Drew,  44  N.  H.  314,  holding  that  exemp- 
tion in  statute  of  limitations  applies  to  defendant  who  nerer  resided 
in  the  State. 

Distinguished  in  Dayie  t.  Briggs,  07  IT.  8.  637,  24  L.  1089,  adopt- 
ing North  Carolina  Supreme  Court's  construction  of  words, 
**  beyond  the  seas  "  in  the  statute  of  limitations  to  mean,  "  without 
iho  United  States."  Erroneously  cited  and  denied  in  Darling  y. 
Meachum,  2  G.  Greene,  604,  holding  plaintiff  on  promissory  note, 
resident  of  another  State,  not  "beyond  seas."  Cited,  without  ap- 
plication, and  cases  collected*  State  y.  Johnson,  12  Minn.  479,  93 
Am.  Dec.  244,  holding  interpretation  of  phrase,  "  beyond  seas  "  not 
necessary,  where  defendant  charged  with  bigamy  knew  first  wife 
to  be  liying. 

Miscellaneous. —  Cited  in  Brown  y.  Biclmell,  1  Pinn.  229,  39 
Am.  Dec.  299,  holding  the  statute  of  limitations  is  a  plea  to  the 
remedy. 

14  Pet  147-166,  10  L.  806,  WALDBN  y.  OBAIG. 

A  writ  of  scire  fi&cias  to  reyiye  a  judgment  in  ejectment  need 
not  state  the  term  laid  In  the  declaration,  nor  facts  showing  its 
continuance,  but  is  sufficient  on  demurrer  if  it  allege  that  the  term 
recoyered  is  yet  unexpired,  p.  161. 

Amendments  by  leaye  of  court  need  not  be  interlined  in  the 
declaration  where  they  are  specific  and  are  entered  on  the  court 
records,  p.  152. 

Cited  with  approyal  in  Alabama,  etc.,  R.  R.  Co.  y.  Jones,  7  Bank. 
Reg.  171,  1  Fed.  Cas.  282,  holding  record  of  bankruptcy  court  con- 
clusiye  on  question  of  when  petition  was  filed;  Taylor  y.  Carpenter, 
2  Woodb.  &  M.  4,  F.  C.  13,785,  holding  certified  copy  of  judgment 
of  court  of  another  State  proper  eyidence  of  judgment;  Coler  y. 
Board  of  Comrs.,  6  N.  Mez.  116,  27  Pac.  624,  holding  attorneys' 
stipulation  that  declaration  stand  amended  to  include  larger  sum 
was  yalid  without  interlining  stipulation. 

Scire  facias. —  Lapse  of  time  is  no  ground  for  sustaining  de- 
murrer to  writ  of  scire  facias  to  reyiye  judgment  in  Federal  District 
Court  for  Kentucky,  where  no  local  statute  limits  such  reyiyal, 
since  eyidence  is  not  used  on  demurrer  and  lapse  of  time  is  eyi- 
dentiary  matter,  p.  152. 
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On  dflomzTttr  to  writ  of  scire  facias  to  rerlye  judgment  in  eject- 
ment a  marshal's  return  that  defendants  are  dead,  though  spread 
on  the  record,  is  not  conclusive  on  plalntHTs,  l^it  is  matter  properly 
triahle  by  plea  in  abatement  pp.  152, 153. 

Heirs  and  tsxre-tenants,  not  administrators  or  executors,  are 
proper  parties  in  an  action  to  rerlve  judgment  against  a  deceased 
defendant  in  ejectment  P'  153. 

Cited  in  elaborate  note  on  this  subject  in  d4  Am.  Dec.  227,  238, 
on  this  point 

Amendmeoits. — After  judgment  parties  are  before  the  court  for 
the  purpose  of  giving  effect  to  it  without  service  of  process,  and 
a  oonrt  may,  after  judgment  in  ejectment  allow  amendment  ex- 
tending demise  laid  in  declaration  without  notice  or  service  on 
defoidants,  p^  155. 

Cited  with  approval  in  Maltland  v.  Gibson,  79  Fed.  188,  holding 
defendant  in  bill  to  subject  his  property  to  sale,  to  satisfy  a  judg- 
ment against  his  property,  was  before  the  court  without  subpoena; 
Union  Trust  Co.  ▼.  Bodtf  ord,  etc,  R.  Co.,  6  Biss.  199,  F.  O.  14,401, 
holding  court  has  power  to  set  aside  judgment  of  dismissal  before 
term  expired,  thou^  another  suit  begun  in  another  court;  Leigh  v. 
Smith,  5  Ala.  688,  holding  that  after  judgment  against  defendant  at 
one  term,  it  may  be  rendered  against  garnishee  at  subsequent  term, 
without  notice;  Wilkerson  ▼.  Branham,  6  Ala.  809,  holding  court 
may,  after  judgment  allow  declaration  to  be  substituted  in  place 
of  lost  originiO,  without  notice;  Doe  v.  Lithwberry,  4  McLean,  448, 
F.  0. 18,251,  holding  entry  of  appointment  of  guardian  long  after  it 
was  made,  without  notice  and  nunc  pro  tunc,  not  void;  Selders  t. 
Boyle,  5  Kan.  App.  465,  48  Pac.  821,  holding  court  had  jurisdiction  to 
order  amount  of  verdict  entered  without  notice  to  parties. 

Distinguished  in  Bank  of  United  States  v.  Moss,  8  How.  89,  12 
L.  235,  holding  court  incompetent  to  strike  out  judgment  rendered 
at  previous  term  for  want  of  jurisdiction;  Lavin  v.  Emigrant  etc., 
Sav.  Bank,  18  Blatchf.  26, 1  Fed.  084,  holding  creditor  not  bound  by 
payment  to  his  administrator  appointed  under  local  statute  on  pre- 
sumption of  death,  from  absence;  Boykin  v.  Rain,  28  Ala.  342,  65 
Am.  Dec.  353,  holding  decree  in  foreclosure  not  binding  on  married 
woman  whose  husband  was  not  served  and  who  does  not  appear; 
Troyee  v.  Wood,  98  Mo.  480,  9  Am.  St  Rep.  368,  10  S.  W.  43,  holding 
tax  sale  under  execution,  where  notice  by  publication  directed  against 
defendant  by  vnrong  name,  a  nullity;  Penobscot  R.  R.  Co.  v.  Weeks, 
52  Me.  468,  holding  judgment  in  suit  in  which  defendant  not  served, 
a  nullity;  Comer  v.  Jackson,  50  Ala.  385,  holding  service  on  Sunday 
irregular  but  does  not  render  judgment  void;  Jones  v.  Knox,  50  Ala. 
870,  holding,  in  absence  of  proof  of  fraud,  creditor  of  discharged 
bankrupt  conclusively  presumed  to  have  had  notice  of  bankruptcy 
proceedings. 
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Miscellaneons. —  Cited  in  Gniger  y.  Daniel»  McMuIL  Eq.  194» 
differentiating  facts  o^  case  from  facts  of  main  case. 

14  Pet  166-165.  10  L.  398,  WALDBN  v.  BODLBY. 

An  appeal  from  several  distinct  decrees  in  separate  suits  will  not 
be  dismissed  for  irregularity  where  it  is  stipulated  that  all  the  cases 
should  be  considered  and  decided  together,  p.  159. 

Amendments  which  change  the  character  of  the  pleadings  so  as 
to  present  substantially  a  new  case  should  not  be  admitted  after  the 
cause  is  set,  much  less  after  it  has  been  heard,  p.  160. 

Cited  with  approval  in  Snead  v.  McCouU,  12  How.  422,  13  L.  1049, 
refusing  to  allow  supplemental  bill  after  cause  submitted;  Page  v. 
Holmes,  etc.,  Co.,  18  Blatchf.  121,  2  Fed.  333,  denying  rehearing  on 
ground  of  newly-discovered  evidence  in  absence  of  showing  that  it 
could  not  be  procured  at  trial;  Hicks  v.  Ferdinand,  22  Blatchf.  123, 
20  Fed.  Ill,  refusing  rehearing  and  amendment  to  answer  for  pur- 
pose of  proving  "prior  use"  in  patent  suit;  Lock  wood  v.  Cleveland,  20 
Fed.  165,  ruling  similarly  on  similar  facts  as  in  Hicks  v.  Ferdinand, 
supra;  Spill  v.  Celluloid,  etc.,  Co.,  22  Blatchf.  459,  22  Fed.  96,  re- 
fusing leave  to  file  supplemental  bill  in  review  on  ground  of  newly- 
discovered  evidence;  Hicks  v.  Otto,  85  Fed.  728,  denying  rehearing 
and  petition  to  amend  answer  for  newly-discovered  evidence  after 
decree;  India,  etc.,  Co.  v.  Phelps,  8  Blatchf.  87,  F.  C.  7,025,  refusing 
leave  to  amend  answer  setting  up  new  defense  after  decree  in  in- 
fringement suit;  Fields  v.  Maloney,  78  Mo.  174,  reversing  Judgment 
rendered  on  an  amended  petition  in  ejectment,  changing  venue  of 
action  after  petition  in  partition;  National  Bank  v.  Smith,  17  R.  L 
263,  denying  motion  to  amend  bill  to  obtain  accounting  from  trus- 
tees, by  bill  to  have  creditors'  claims  declared  first  liens;  in  elaborate 
note  in  51  Am.  St  Bep.  414,  415,  on  point  that  amendments  changing 
character  of  pleading,  generally  not  allowable  after  hearing. 

Distinguished  in  Clark  v.  Society,  46  N.  H.  273,  allowing  plaintiff 
to  amend  his  bill  to  conform  to  findings  of  jury. 

Parties. —  A  decree  will  not  be  reversed  for  an  improper  joinder 
of  parties,  where  the  parties  agree  that  the  rights  of  all  should  be 
determined  in  one  proceeding,  and  the  usual  formalities  in  the  cause 
are  dispensed  with,  p.  161. 

Equity  pleading. —  Where  one  bill  Is  dismissed  for  want  of  juris- 
diction, and  another  bill  is  dismissed  by  the  complainant  in  the 
clerk's  ofllce,  neither  is  a  bar  to  a  third  bill  having  the  same  object 
in  view,  p.  161. 

Cited  and  followed  in  Hughes  v.  United  States,  4  Wall.  237,  18  L. 
805,  holding  judgments  not  involving  merits  of  case,  no  bar  to  suit 
to  vacate  patent;  Smith  v.  McNeal,  109  IT.  S.  429,  27  L.  987,  3  S.  Ct 
320,  holding  dismissal  for  want  of  jurisdiction  no  bar  to  subsequent 
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mction;  Badger  v.  Badger,  1  Cliff.  244,  F.  O.  717,  holding  record  of 
dismissal  on  complainant's  motion  of  former  bill  no  bar  to  sub- 
sequent suit;  Smith  v.  Auld,  31  Kan.  267,  1  Pac.  629,  holding  dis- 
missal as  to  claim  for  rents,  though  not  qualified  by  words  '*  without 
prejudice,"  no  bar  to  subsequent  action;  Burton  y.  Burton,  58  Yt. 
420,  5  AtL  283,  holding  decree  dismissing  libel  for  divorce  without 
prejudice,  no  bar  to  libel  for  same  cause;  Taylor  y.  Matteson,  86 
Wis.  122,  56  N.  W.  832,  holding  judgment  dismissing  complaint  for 
want  of  proper  allegation,  no  bar  to  action  in  which  complaint  is 
sufficient;  Weigley  y.  Ooffman,  144  Pa.  St  4d9,  27  Am.  St  Bep.  672, 
22  Atl.  021,  holding  erroneous  dismissal  of  bill  to  settle  partnership 
accounts  for  want  of  jurisdiction,  no  bar  to  subsequent  bill;  in 
elaborate  note  on  this  subject  in  96  Am.  Dec  778,  on  this  point 

Distinguished  in  Durant  y.  Bssez  Co.,  7  WalL  109,  19  L.  156,  hold- 
ing dismissal  of  bill  unqualifiod  by  words  "  without  prejudice "  a 
bar  to  further  litigation  between  i>arties;  Martin  y.  Byans,  85  Md« 
13,  00  Am.  St  Bep.  296,  36  AtL  260,  36  L.  R.  A.  220,  holding  unquali- 
fied judgment  of  dismissal  in  action  of  trover,  raised  presumption 
that  merits  were  determined;  Goodman  y.  Malcom,  5  Kan.  App.  297> 
48  Pac.  443,  holding  decree  dismissing  partition  bill  generally,  a  bar 
to  daim  on  title  asserted  in  bill  for  partition. 

The  relation  of  landlord  and  tenant  Is  that  of  trustee  and  cestui 
que  trust  as  regards  the  title,  but  where  a  tenant  disclaims  the 
tenure  and  claims  the  fee  as  purchaser  of  an  adversary  title,  of 
which  the  landlord  has  notice,  the  relation  ceases,  the  tenant  be* 
comes  a  trespasser  who  may  be  turned  out  of  possession,  and  may 
dispute  his  landlord's  title,  p.  162. 

Cited  and  applied  in  Smythe  y.  Henry,  41  Fed.  709,  holding  land- 
lord seeking  to  ripen  his  color  of  title  into  valid  title  by  continuous 
possession  cannot  avail  himself  of  possession  of  disclaiming  tenant; 
Swan  V.  Thayer,  36  W.  Va.  52,  14  S.  E.  425,  holding  possession,  of 
tenant  taking  a  deed  from  another  with  notice  to  landlord,  and  of 
tenant's  aUenee,  for  period  fixed  by  statute  of  limitations,  barred 
landlord's  rights.  Cited  in  note  on  subject  of  disseisin  by  tenant  in 
15  Am.  Dec  461,  to  point  that  tenant's  possession  may  be  adverse; 
Goodman  y.  Malcom,  5  Kan.  App.  297,  48  Pac.  443,  holding  that 
remaindermen  under  a  deed  could  not  Impeach  it  so  far  as  the  life 
estate  conveyed  thereby  was  concerned.  Cited  obiter  in  Merrick  v. 
Hutt  15  Ark.  341,  342,  holding  purchaser  at  tax  sale,  in  possession  as 
purchaser  of  owner,  not  a  tenant  but  vendee. 

A  court  of  equity  cannot  act  upon  a  case  not  fairly  made  out  by 
bill  and  answer;  but  the  means  of  relief  need  not  be  pointed  out 
but  will  be  awarded  with  conditions,  in  the  discretion  of  the  court 
and  may  be  beyond  the  specific  prayer  and  in  accordance  with  it 
p.  164. 

Cited  and  relied  upon  in  Stevens  v.  Gladding,  17  How.  455,  15  L. 
158,  granting  an  accounting  under  prayer  for  general  relief  in  copy- 
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right  infringement  suit;  Wiggins  Ferry  Go.  ▼.  O.  ft  M.  By.,  142 
U.  S.  414,  35  L.  1062,  12  8.  Gt.  194,  holding  that  plaintiff's  incorrect 
theory  and  endeavor  to  recover  as  landlord  for  use  of  premises 
would  not  prevent  Supreme  Gourt  from  awarding  relief  to  which 
plaintiff  entitled. 

14  Pet  166-169,  10  L.  402,  EDMONDS  y.  OBBNSHAW. 

An  «z«cutor  is  liable  to  the  oestuis  que  truBt  to  the  full  extent  of 
the  funds  he  receives,  and  eannot  exonerate  himself  by  paying  them 
over  to  a  co-executor  and  remoyiag  trom  the  State,  pp.  168,  169. 

Gited  and  principle  followed  in  Stewart  v.  Gonner,  9  Ala.  814, 
holding  executor  liable  for  funds  receipted  for  by  him  though  re- 
ceived by  co-executor;  Whitfield  t.  Woolf,  51  Ala.  207,  refusing  to 
allow  executor  to  resign  and  exonerate  himself  under  statute, 
where  he  was  guilty  of  devastavit;  Knight  v.  Hasmie,  74  Ala.  546, 
holding  executor  liable,  for  credits  paid  by  him  as  administrator  of 
debtor's  estate,  to  his  co-executor;  In  re  Osbom,  87  GaL  4,  9,  25  Pac 
158,  160,  11  L.  B.  A.  265,  266,  holding  non-acting  executor  liable 
from  loss  to  estate  by  insolvency  of  co-executor;  Ames  v.  Arm- 
strong, 106  Mass.  18,  holding  executor,  giving  bond  Toluntarily, 
liable  for  co-executor's  embeszlement,  to  extent  of  property  inven- 
toried; 11  Am.  Dec  889,  in  note  on  this  subject  on  point  that  exeo> 
Qtor  is  liable  for  co-executor's  miscondnct  where  he  haa  yielded  con- 
trol to  latter;  42  Am.  Dee.  292,  in  exhaustive  note,  on  point  that 
where  co-executors  agree  to  divide  responsibility  of  estate,  each  is 
liable  for  the  whole. 

Distinguished  in  Hail  y.  Garter,  8  Ga.  406,  holding  executor  not 
liable  for  devastavit  of  co-executor,  in  which  he  did  not  participate. 

Oo-ezeeutovB  are  not  liable  to  each  other  and  each  has  equal 
rights  and  liabilities  and  may  receive  the  debts  due  to  the  estate  and 
discharge  the  debtors,  pw  16& 

Gited  and  followed  in  King  v.  Shackelford,  6  Ala.  426,  dismissing 
executor's  bill  to  compell  non-resident  executor  to  turn  over  assets 
of  estate;  Ghandler  v.  Shehan,  7  Ala.  265,  holding  executor's  note  to 
estate  not  enforceable  at  suit  of  estate  against  surety  on  the  note; 
Hampton  v.  Shehan,  7  Ala.  298,  an  executor  may  lawfully  take  a 
note  with  surety  from  co-executor  purchasing  property  of  estate; 
Glasgow  V.  Lipse,  117  U.  S.  835,  29  L.  908,  6  S.  Gt  760,  holding 
executor  bound  by  act  of  co-executor  in  accepting  payment  of  bond 
in  Gonfederate  money;  Hall  v.  Garter,  8  Ga.  405,  holding  executor  not 
liable  for  devastavit  by  his  co-executor  over  assets  received  by  the 
latter;  McKim  v.  Aulbach,  130  Mass.  482,  39  Am.  Bep.  471,  holding 
executor  not  liable  for  release  of  mortgage  signed  by  him,  where 
co-executor  received  money;  McDonald  v.  Hanna,  100  Mich.  416,  59 
N.  W.  172,  executor  taking  estate  subject  to  remarriage  of  testator's 
widow  not  liable  for  widow's  devastavit;  Beall  v.  Hilllary,  1  Md. 
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190,  54  Am.  Dec.  6S0,  letuaing  to  permit  one  executor  to  sue  another 
for  debt  due  estate;  In  re  Sanderson,  74  GaL  214, 15  Pac.  762,  holding 
release  of  executor  did  not  release  co-executor  from  UablUty  for 
allowing  note  to  outlaw;  14  Am.  Dec.  158,  in  elaborate  note  on  point 
that  release  of  debt  by  executor  Is  valid  and  binding  on  co-executors. 
Miscellaneous. —  Cited  in  Bx  parte  Crenshaw,  15  Pet  123,  10  L. 
683,  annulling  judgment  and  revoking  mandate  because  appellee  not 
served  with  citation  on  appeaL  This  practice  not  followed  In  New- 
man V.  Mollahan,  10  W.  Va.  502,  citing  principal  case,  refusing  to 
set  aside  judgment  rendered  at  a  previous  term. 

14  Pet  170-171,  le  L.  404,  KBBNB  t.  WHITAKBB. 

A  Bpanisli  grant  of  land,  previously  ceded  by  treaty  to  the  United 
States,  Is  Invalid,  p.  171. 

Cited  and  followed  in  Doe  y.  Files,  3  Ala.  50,  holding  Spanish 
grant  made  In  1802  of  lands  ceded  by  the  treaty  of  Paris,  void; 
Abbott  V.  Doe,  5  Ala.  396,  holding  that  title  by  United  States  patent 
dated  1821,  would  prevail  over  a  concession  granted  in  1806  and  sub- 
seqoeiit  to  the  treaty  of  St  Udef  onso. 

U  Pet  172-177, 10  U  405,  TAXLOB  v.  LONGWORTH. 

By  a  general  appearance  In  Circuit  Court  aeOoB»  defendant  iiecea- 
sailly  walvca  any  objeetloa  to  the  mtt  founded  on  hla  residence  In 
another  dlstrlet  and  cannot  raise  such  objection  on  supplemeital 
proceedings,  p.  174. 

Cited  and  applied  In  French  v.  Hay,  22  Wall  245^  22  Xi.  866,  hold- 
ing objection  to  removal  too  late  where  made  three  years  after  re- 
moval and  after  testimony  taken;  Martin  t.  Baltimore,  etc.,  B.  R., 
161  U.  &  688,  689,  88  L.  817,  14  8.  Ct  589,  holding  objection  to  re- 
moval waived  where  not  taken  until  aft^  i)roceeding  to  trial; 
Wheeler  v.  Cobb,  70  N.  C.  25,  holding  defective  swvlce  by  publica- 
tion waived  by  general  appearance. 

Distinguished  if  Curtis  v.  Howard,  88  FUi.  259,  14  So.  815,  hold- 
hig  that  general  appearance  by  plea  In  abatement  was  not  waiver  of 
right  to  be  sued  In  county  of  residence. 

Parties. —  In  action  for  speciflc  performance,  sub-purchaser  from 
the  vendee  may  be  joined  as  party,  after  the  evidence  in  the  cause 
has  been  taken,  the  court  deeming  him  a  proper  party;  and  his 
joinder  not  changing  the  posture  of  the  case  as  to  the  other  parties, 
cannot  be  objected  to  by  the  vendor,  p.  174. 

Vendor  and  purehaser. —  Under  a  contract  to  convey  land,  ac- 
cording to  the  general  rule  in  the  United  States,  it  is  the  vendor's 
duty  to  prepare  and  tender  the  conveyance,  not  that  of  the  vendee, 
p.  175. 

Cited  and  followed  in  Dudley  v.  Hayward,  11  Fed.  545,  refusing 
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specific  performance  where  mortgagor  failed  to  tender  mortgage 
for  purchase  price;  Cooper  y.  Brown,  2  McLean,  500,  F.  G.  3,191,  re- 
fusing specific  performance  where  vendor  demanded,  instead  of 
offering,  a  deed;  Sons  of  Temperance  v.  Brown,  9  Minn.  165,  oyer- 
ruling  demurrer  setting  up  that  purchaser  failed  to  tender  deed  for 
execution;  Doyle  y.  Harris,  11  B.  I.  541,  holding  yendee  not  required 
to  tender  deed;  50  Am.  Dec.  673,  in  elaborate  note  on  point  that 
yendor  must  prepare  and  tender  conyeyance. 

Specific  performance. —  Bquity  does  not  consider  time  of  the 
essence  of  a  contract  for  the  sale  of  property  unless  made  so  by  ex- 
press stipulation  or  by  implication,  or  the  yalue  of  the  property  or 
the  objects  of  the  parties,  and,  unless  injustice  would  result,  specific 
performance  will  be  decreed  to  a  party  in  default  under  the  contract, 
where  he  has  not  been  guilty  of  gross  negligence,  or  laches,  and 
accounts  for  his  default,  pp.  174,  175. 

The  citing  cases  which  haye  affirmed  and  applied  this  rule  are  in 
part  as  follows:  Ahl  y.  Johnson,  20  How.  521,  15  L.  1009,  decreeing 
specific  performance  where  time  of  payment  elapsed  before  tender 
by  yendee;  Holgate  y.  Eaton,  116  IT.  S.  40,  29  L.  540,  6  S.  Gt  228, 
dismissing  married  woman's  bill  for  specific  performance  where  she 
repudiated  contract  made  for  her  by  husband  for  two  years;  Brown 
y.  Guarantee  Trust  Go.,  128  U.  S.  414,  32  L.  471,  9  S.  Gt  131,  de- 
creeing specific  performance,  delay  In  payment  not  being  unreason- 
able; Cheney  y.  Libby,  134  U.  S.  77,  33  L.  823,  10  S.  Gt  501,  specific 
performance  decreed,  payment  not  being  made  within  stipulated 
time,  but  delay  induced  by  vendor's  conduct;  Dudley  y.  Hay  ward, 
11  Fed.  546,  refusing  specific  performance  where  yendee  failed  to 
explain  delay  of  five  years  in  paying  purchase  price;  Stewart  y. 
Allen,  47  Fed.  403,  dismissing  bill  for  specific  performance  where 
yendee  failed  to  explain  delay  of  five  months  in  making  first  pay- 
ment; Myers  y.  League,  62  Fed.  659,  23  U.  S.  App.  401,  dismissing 
bill  for  specific  performance,  value  of  land  having  changed,  vendee 
being  in  default  after  unsuccessful  applications  for  extensions; 
Green  v.  Covillaud,  10  Gal.  324,  70  Am.  Dec.  729,  refusing  specific 
performance  where  vendee  failed  to  explain  delay  of  two  years  in 
making  payment;  Weber  v.  Marshall,  19  Gal.  459,  refusing  specific 
performance  where  vendee  failed  for  five  years  to  procure  appoint- 
ment of  referees  to  fix  purchase  price,  though  vendor  not  damaged 
by  delay;  Waterman  v.  Banks,  144  U.  S.  403,  36  L.  483,  12  S.  Gt  648. 
refusing  specific  performance  of  agreement  to  convey  mining  prop- 
erty within  twelve  months  upon  demand,  demand  being  made  too 
late;  Gooper  v.  Brown,  2  McLean,  497,  F.  G.  3,191,  refusing  specific 
performance  where  plalntitf  was  grossly  negligent  and  property 
greatly  deteriorated;  Mason  v.  Wallace,  3  McLean,  149,  F.  G.  9,255, 
decreeing  specific  performance  where  vendee  was  in  possession  and 
made  valuable  improvements  though  payment  delayed  two  years; 
Qulnn  v.  Roath,  37  Conn.  26,  holding  right  to  specific  performance 
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Dot  defeated  by  delay  of  one  day  In  making  first  payment;  Durant  y. 
Gomegys,  2  Idaho,  944,  945,  28  Pac.  428,  refusing  specific  performance 
of  sale  of  mining  property  of  flnctuating  value,  because  -payments 
not  made  when  stipulated;  Bishop  t.  Newton,  20  111.  180,  decreeing 
specific  performance,  vendee  falling  to  make  payments  at  times 
stipulated,  but  vendor  not  ready  at  those  times  to  perform;  Shaw  v. 
livermore,  2  O.  Greene,  342,  decreeing  specific  performance  where 
vendee  performed  principal  conditions  precedent  of  the  agreement; 
Garretson  v.  Vanloon,  8  G.  Greene,  130,  54  Am.  Dec.  494,  refusing 
specific  performance  where  time  was  of  essence  and  vendee  failed  to 
pay  at  stipulated  time  and  made  no  tender;  Young  v.  Daniels,  2 
Iowa,  129,  63  Am.  Dec.  480,  decreeing  specific  performance,  time  not 
being  of  essence,  where  vendor  fails  to  elect  to  treat  contract  ended 
on  non-payment  within  time  limited;  Davis  v.  Stevens,  3  Iowa,  161, 
refusing  specific  i>erformance,  where  vendor  exercised  option  to 
cancel  contract,  note  for  purchase  price  not  being  paid  when  due; 
Thurston  v.  Arnold,  43  Iowa,  46,  refusing  specific  performance 
where  parol  evidence  proved  that  time  was  of  essence  and  vendee 
failed  to  pay  on  stipulated  day;  Green  v.  Jones,  76  Me.  570,  decree- 
ing specific  performance,  in  1882,  of  oral  contract  made  in  1862,  in 
favor  of  vendee  in  possession;  Derrett  v.  Bowman,  61  Md.  528,  de- 
creeing specific  performance  in  favor  of  vendee  offering  to  make 
payment  when  due,  where  vendor  was  not  ready  to  perform;  Hag- 
gerty  v.  Elyton  Land  Co.,  89  Ala.  432,  7  So.  653,  refusing  specific 
performance  where  vendee  failed  to  erect  improvements,  named  as 
chief  consideration  for  contract;  King  v.  Ruckman,  20  N.  J,  Eq.  354, 
refusing  specific  performance  where  extrinsic  evidence  established 
that  time  was  of  essence,  and  vendee  failed  to  pay  on  day  fixed; 
Merritt  v.  Brown,  21  N.  J.  Bq.  406,  refusing  specific  performance 
of  agreement  to  sell,  where  complainant  agreed  to  purchase  within 
sixty  days  but  waited  two  years;  Grigg  v.  Landis,  21  N.  J.  Eq.  503, 
decreeing  specific  performance  where  contract  was  not  promptly 
rescinded  by  vendor  on  vendee's  failure  to  make  stipulated  improve- 
ments. 

Elsewhere  the  syllabus  doctrine  has  been  affirmed  and  relied  upon 
as  follows:  Steele  v.  Branch,  40  Gal.  13,  holding  that  specific  per- 
formance would  not  be  refused  because  of  forfeiture  clause,  where 
vendors  took  no  steps  to  rescind  on  vendee's  breach  of  condition; 
Missouri  River,  etc.,  R.  R.  Co.  v.  Brickley,  21  Kan.  296,  refusing 
specific  performance  where  vendee  was  unavoidably  prevented  from 
paying  at  time  stipulated,  contract  being  unfair;  Barnard  v.  Lee,  97 
Mass.  94,  95,  overruling  demurrer  to  bill  for  specific  performance, 
alleging  possession  and  improvements  by  vendee  and  tender  within 
two  months  after  time  stipulated;  Merchants'  Bank  v.  Thompson. 
55  N.  Y.  14,  compelling  purchaser  at  sheriff's  sale  to  carry  out  con- 
tract, delay  in  tendering  deed  after  time  stipulated  being  excusable 
and  not  prejudicial;  Scarborough  v.  Arrant,  25  Tex.  134,  135,  137, 
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OTerruUng  demurrer  to  petition  for  tpeeiflc  performance  alleging 
excuse  for  a  non-prejudlclal  failure  to  pay  at  stipulated  time; 
Dynan  y.  McCulloch,  46  N.  J.  Bq.  14,  18  AtL  828,  decreeing  specific 
performance  where  plaintiiTs  delay  in  tendering  purcbase  money 
was  excusable  and  not  prejudicial;  Penrose  v.  Leeds,  46  N.  J.  Bq. 
296,  19  AtL  135,  refusing  specific  performance  of  contract  to  recon- 
vey  land,  where  complainant  delayed  fllifig  of  bill  unreasonably  and 
defendant  made  yaluable  Improyements;  Bowles  y.  Hall,  62  Yt  253, 
22  Am.  St  Bep.  104,  20  AtL  812,  refusing  to  enforce  contract  to  sell 
land  where  tender  not  made  at  stipulated  time;  Booten  y.  Sch^er, 
21  Oratt  492,  refusing  spedflc  performance  whoe  yendee  was  in 
default  prejudicing  yendor,  currency  in  which  he  paid  haying  de- 
preciated; Lumber  Go.  y.  Horrigan,  36  Kan.  390, 13  Pac  566,  decree- 
ing specific  performance,  though  time  of  essence  of  contract,  where 
yendee's  breach  in  not  paying  at  stipulated  time,  was  waiyed  by  yen- 
dor;  Wilson  y.  Bmig,  44  Kan.  180,  24  Pac  82,  decreeing  specific  per- 
formance against  defendant  claiming  under  yendor,  where  yendor 
accepted  part  of  purchase  money  after  yendee  in  default;  Pomeroy 
y.  Fullerton,  181  Ho.  592,  83  S.  W.  175,  refusing  q^edflc  performance 
where  yendee  in  default  and  yendor  in  need  of  money;  Wolf  y.  Great 
Falls  Water,  etc.,  Ga,  15  Mont  58»  88  Pac  118,  refusing  specific  per- 
formance because  of  yendee^s  laches,  though  his  action  brought 
within  time  allowed  by  statute  of  limitations;  Langan  y.  O^ummel, 
24  Neb.  872,  88  N.  W.  786,  decreeing  specific  performance  where  con- 
tract proyided  for  ''  strict  construction  as  to  payments,"  and  yendee 
ten  days  in  default:  Swing  y.  Gordon,  49  N.  BL  462,  decreeing 
specific  performance,  holding  default  of  yendee  in  not  paying  at 
stipulated  time  waiyed  by  yendor's  extensions;  Brown  y.  Ooyillaud, 
6  CaL  571,  refusing  specific  performance  where  yendee  waited  three 
years  while  land  increased  in  yalue  before  tendering  purchase 
money;  Delayan  y.  Duncan,  49  N.  Y.  488,  refusing  specific  perform- 
ance where  yendee  paid  no  part  of  purchase  money  and  waited 
three  years  before  seeking  enforcement  of  contract;  50  Am.  Dec 
599,  in  elaborate  note,  on  point  that  courts  wlU  uphold  clear  stipula- 
tion that  time  is  of  the  essence  of  the  contract  Glted  in  dissenting 
opinion,  Grigg  y.  Landis,  21  N.  J.  Eq.  514,  majority  holding  yendee 
entitied  to  specific  performance,  his  default  in  not  making  stipulated 
improyements  In  stipulated  time,  being  waiyed. 

Specific  performance. —  Where  a  party  takes  possession  under  a 
contract  of  sale  and  makes  improvements  and  receives  the  rents  and 
profits  with  the  acquiescence  of  the  vendor,  the  other  cannot,  be- 
cause of  an  excusable  default,  rescind  the  contract  by  suit  at  law, 
and  equity  wMl  enforce  it  by  decreeing  specific  performance,  p.  176. 

Glted  and  principle  followed  in  Weber  v.  Marshall,  19  Gal.  459, 
refusing  specific  performance,  though  vendee  was  in  possession; 
Bwing  v.  Gordan,  49  N.  H.  458,  granting  specific  performance  where 
vendee  in  default  as  to  payment  had  made  valuable  improvements; 
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Kmou  y.  WaUace,  8  McLean,  149,  F.  G.  9,265,  decreeing  spedflc  per- 
formance where  yendee  in  poBsesslon  made  valuable  ImproY^nenta, 
tliongh  payment  delayed  two  years;  Barnard  y.  Lee,  97  Mass.  94,  95, 
oyamlinc  demoirer  to  bill  for  specific  performance,  admitting 
tender  two  months  aftor  time,  alleging  possession  and  improye- 
ments  by  yendee;  Penrose  y.  Leeds,  46  N.  J.  Bq.  296,  19  Atl.  186,  re- 
fusing qpecUlc  performance  of  contract  to  reconyey  land  where 
flUng  of  bin  yras  delayed  unreasonably,  and  yendee  made  valuable 
Improvements. 

Bqnity  regards  that  as  done  which  should  have  been  done,  and  a 
vendor,  who  would  stand  in  position  of  mortgagee,  had  he  strictly 
performed  his  contract,  will  be  treated  as  mortgagee  in  an  action 
for  qwdflc  performance  and  cannot  defend  because  of  lapse  of  time 
In  payment  of  purchase  money,  p.  177. 

Cited  in  Palo  Alto  County  v.  Harrison,  68  Iowa,  90,  26  N.  W.  19, 
refusing  specific  performance  of  contract  to  convey  swamp  lands, 
contract  being  procured  by  fraud;  Btraughan  v.  HaUwood,  30  W.  Va. 
285,  8  Am.  St  Rep.  89,  4  &  B.  400,  holding  contract  dated  March  1st, 
payable  in  ninety  days,  might  reasonably  mean  ninety  days  from 
the  date  of  actual  signing,  March  20th;  Shlnn  v.  Roberts,  20  N.  J.  L. 
445,  48  Am.  Dec.  641,  holding  tender  of  deed  nine  hours  after  time 
stipulated,  insufficient  in  an  action  at  law  on  the  contract 

14  Pet  178-200,  10  L.  408,  BRBWBB  v.  BLOUOHBB. 

Statntoa.-^  Oomts  will  restrain  the  operation  of  a  atatute  within 
namiwer  limits  than  its  words  import  if  satisfied  ftom  tlM  sub ject> 
matter  of  the  statute  that  Its  literal  meaning  embraces  cases  not  in- 
tended by  the  leglslatufa,  p.  198. 

The  citations  collect  the  following  relying  upon  this  holding: 
Market  Co.  v.  Hoffman,  101  U.  8.  116,  25  L.  784,  construing  statute 
giving  highest  bidder  for  market  stalls  right  to  retain  them  as  "  long 
as  he  chooses  "  to  mean,  during  term  of  years  for  which  his  bid  was 
made;  United  States  v.  American  Bell  Telephone  Co.,  159  U.  S.  560, 
40  L.  256,  16  S.  Ct  70,  holding  final  jurisdiction  of  Circuit  Court  of 
Appeals  under  act  of  1891,  in  non-enumerated  cases,  not  to  include 
action,  wherein  United  States  government  is  a  party,  arising  from 
exercise  of  its  governmental  powers;  McKee  v.  United  States,  164 
U.  &  298,  41  L.  489,  17  S.  Ct  95,  construing  section  4  of  act  of 
March  2,  1891,  not  to  include  cases  provided  for  by  section  1; 
United  States  v.  Freight  Association,  166  U.  S.  820,  41  L.  1020,  17 
8.  Ct  551,  construing  statute  of  July  2,  1890,  against  combinations 
and  monopolies  to  include  railread  corporations;  United  States  v. 
Black,  1  Hask.  571,  F.  C.  14,602,  holding  act  of  June  22,  1874,  making 
bankrupts  competent  witnesses  in  causes  arising  under  bankruptcy 
act  not  to  extend  to  criminal  action  for  violation  of  bankruptcy  act; 
In  re  Leong  Yick  Tew,  10  Sawy.  46^  19  Fed.  495,  holding  that 
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OhineBe  who  left  the  country  after  restriction  act  of  May  6,  1882, 
but  before  collector  was  ready  to  issue  certificates,  could  return 
without  certificates;  United  States  y.  Dustin,  25  Fed.  Gas.  949,  hold- 
ing that  act  March  2,  1867,  punishing  conspiracies  to  defraud  goy- 
emment,  is  a  "  revenue  law,"  and  limitation  for  offenses  against 
it,  is  five  years;  Woolridge  v.  McKenna,  8  Fed.  659,  holding  statute  of 
March  3,  1875,  requiring  transcript  on  removal  to  Federal  court  to 
be  filed  on  first  day  of  succeeding  term,  directory  not  mandatory; 
Smiley  v.  Sampson,  1  Neb.  90,  construing  act  forbidding  persons  to 
file  two  declaratory  statements  on  land,  inapplicable  to  one  who  with- 
out fault  lost  benefit  of  his  first  statement;  State  v.  Vanderbilt,  37 
Ohio  St  643,  holding  that  statute  authorizing  consolidation  of  rail- 
roads did  not  apply  to  parallel  and  competing  lines;  Grubb  v.  Suit, 
32  Gratt  208,  34  Am.  Rep.  769,  holding  that  statute  making  per- 
sonal representative  suable  on  any  contract  of  deceased  did  not  in- 
clude suit  for  breach  of  promise  of  marriage;  In  re  Baldwin,  71  Gal. 
77,  12  Pac.  45,  holding  that  insolvency  act  exempting  farming  uten- 
sils, mules,  etc.,  of  the  insolvent  exempted  only  such  utensils,  etc., 
as  were  used  by  the  insolvent  for  his  own  farming;  State  v.  Switzler, 
143  Mo.  327,  65  Am.  St  Rep.  668,  45  S.  W.  252,  40  L.  R.  A.  289,  con- 
struing Missouri  collateral  inheritance  tax  law;  McGarthy  v.  Marsh, 
5  N.  Y.  275,  construing  statute  enabling  descendants  of  alien  an- 
cestors to  inherit,  include  both  lineal  and  collateral  ancestors;  Blythe 
V.  Ayres,  96  Gal.  559,  31  Pac.  916,  19  L.  R.  A.  41,  holdlnjf  that 
code  section  regulating  adoption  of  illegitimates  applies  to  illegiti- 
mates wherever  located  or  bom;  Van  Schaacl^  v.  Robbins,  36  Iowa, 
204,  holding  fraudulent  tax  sale  voidable  against  bona  fide  purchaser, 
though  by  statute  declared  void;  Starnes  v.  UiU,  112  N.  C.  23,  16  S. 
E.  1017,  22  L.  R.  A.  605,  limiting  code  section  providing  that  a 
limitation  to  a  man's  heirs  is  a  limitation  to  bis  children;  GarroU  v. 
GarroU,  16  How.  283,  14  L.  940,  holding  will  made  in  1837,  casus 
omissus  with  reference  to  Maryland  statute  of  1850,  regulating  de- 
vises; Hooper  v.  Galifomia,  155  U.  S.  657,  39  L.  301,  15  S.  Gt.  211, 
holding  Galifomia  statute  prohibiting  persons  from  procuring  in- 
surance from  unauthorized  foreign  insurance  companies,  constitu- 
tional; Vermont  Loan,  etc.,  Go.  v.  Whlthed,  2  N.  Dais.  102,  49  N.  W. 
323,  holding  that  statutory  exemption,  relieving  loan  association 
from  operation  of  statute  making  certain  contracts  usurious,  applied 
only  to  association's  contracts  with  its  stockholders;  Boiling  v. 
Boiling,  88  Va.  527,  holding  that  under  statute  barring  dower,  where 
a  testamentary  provision  is  made,  intended  in  lieu  of  dower,  inten- 
tion must  appear  from  face  of  will.    See  56  Am.  Dec.  264,  note. 

Gited  also  in  dissenting  opinion  in  Telegraph  Go.  v.  Eyser,  19 
WalL  432,  22  L.  46,  majority  holding  that  statutory  time  of  ser- 
vice of  writ  of  error  was  extended  from  ten  to  sixty  days  by  statute 
allowing  supersedeas  bond  to  be  filed  within  sixty  days;  In  re  Ghew 
Heong,  10  Sawy.  374,  21  Fed.  799,  presiding  justice  holding  that 
Ghinese  exclusion  acts  applied  to  Ghinese  leaving  United  States 
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before  passage  of  acts;  Randall  v.  Railroad  Co.,  104  N.  C.  421, 10  S.  B. 
6M,  majority  holding  statute,  raising  presumption  of  negligence 
where  stock  killed  on  track,  applies  to  animals  in  control  of  a  per- 
son; S.  C.  on  rehearing,  107  N.  O.  761,  12  S.  B.  609,  11  L.  R.  A.  465, 
majority  opinion  adhered  to. 

An  illegitimate  is  filus  nulUus,  and  In  determining  its  rights 
courts  will  not  inquire  who  the  father  was,  p.  198. 

Illegitimacy. —  The  question  of  the  moral  expediency  of  the 
statute  of  Maryland  enabling  illegitimates  to  Inherit  from  each  other 
and  from  their  mother  is  for  the  legislature,  and  the  court  will  not 
restrict  the  statute  on  moral  grounds  so  as  to  exclude  the  offspring 
of  an  Incestuous  intercourse,  especially  since  the  legislature  in  giv- 
ing the  right,  regarded  the  innocence  of  the  children,  rather  than 
the  offense  of  the  parents,  pp.  198-199. 

Cited  with  approval  in  Cope  y.  Cope,  137  U.  S.  685,  84  L.  833,  11 
8.  Ct.  223,  construing  statute  of  Utah  admitting  illegitimates  to 
succession  from  their  father  to  Include  children  of  adulterous  inter- 
course; Hawbecker  v.  Hawbecker,  43  Md.  520,  and  Ives  v.  McNlcoll, 
12  Ohio  C.  C.  305,  307,  construing  statute  enabling  illegitimates 
whose  parents  subsequently  married,  to  Include  offspring  of 
adulterous  Intercourse;  Scanlon  v.  Walshe,  81  Md.  128,  129,  48 
Am.  St  Rep.  490,  491,  81  Atl.  499,  holding  that  statute  enabling 
illegitimatee  whose  parents  subsequently  married  to  Inherit  to 
include  offspring  of  any  man  and  woman  subsequently  married; 
Opdyke's  Appeal,  49  Pa.  St  379,  holding  that  by  conferring  capacity 
on  illegitimates  to  inherit,  statute  removed  their  incapacity;  Bennet 
V.  Toler,  15  Gratt  632,  78  Am.  Dec.  648,  holding  that  Illegitimate 
inherited  equally  with  legitimate  children  a  devise  to  the  mother 
from  her  father.  Cited  ex  exemplo  in  McGunnigle  ▼.  McKee,  77 
Pa.  St  84,  18  Am.  Rep.  431,  holding  that  legislature  could  legitima- 
tize daughter  of  testator,  enabling  her  to  take  as  his  heir. 

Statutes  in  pari  materia. —  The  Maryland  statute  entitling  illegiti- 
mates to  Inherit  must  be  taken  In  connection  with  the  previous  laws 
of  Maryland  regulating  succession,  for  this  statute  is  part  of  the  en- 
tire system  of  legislation  on  these  subjects,  p.  199. 

The  principle  applied  in  the  following  citing  cases:  Reiche  t. 
Smythe,  13  WalL  164,  20  L.  567,  holding  birds  not  included  in  tariff 
act  on  "  horses,  mules,*'  etc.,  and  "  other  live  animals; "  Atkins  v. 
The  Disintegrating  Company,  18  Wall.  302,  21  L.  844,  construing 
words  "civil  suit"  In  section  11  of  the  judiciary  act  not  to  in- 
clude admiralty  causes;  Petri  v.  Commercial  Bank,  142  U.  S.  650,  35 
L.  1146,  12  S.  Ct  326,  construing  acts  of  March  3,  1879,  and  August 
13,  1888,  as  giving  courts  same  jurisdiction  over  national  banks  by 
reason  of  diverse  citizenship,  as  over  Individuals;  McCaul  v.  Thayer, 
70  Wis.  148,  35  N.  W.  357,  construing  statute  of  fraudulent  pref- 
erences, not  to  Include  execution  levy  made  four  days  before  assign- 
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ment,  on  judgment  on  note  given  more  than  sixty  days  before  as- 
signment; Kentaler  t.  American,  etc..  Accident  Assn.,  etc.,  88  Wis. 
606,  48  Am.  St  Bep.  080,  60  N.  W.  1004,  construing  provision  in  in- 
surance contract  for  notice  of  death,  within  six  months,  as  inapplica- 
ble to  death  at  sea  unknown  to  beneficiary. 

14    Pet    201-200,    10    L.    419,    SPRIG6    v.    BANK    OF    MOUNT 
PLEASANT. 

Evidence. —  The  rule  is  equally  well  settled  in  equity,  as  at  law, 
that  parol  evidence  will  not  be  admitted  to  vary  the  terms  of  a 
written  instrument  p.  206. 

Cited  with  approval  in  Hendrickson  v.  Hinckley,  17  How.  445,  15 
L.  124,  holding  promises  concerning  time  of  payment  inadmissible  in 
equitable  action  for  relief  from  promissory  notes;  United  States  v. 
Ames,  99  U.  S.  46,  25  L.  301,  holding  that  a  demurrer  does  not  admit 
that  parol  evidence  is  admissible  to  vary  written  instrument; 
Richardson  v.  Hardwick,  106  U.  S.  254,  27  L.  146,  1  S.  Gt  216,  hold- 
ing that  in  action  for  specific  performance  of  written  contract  terms 
of  payment  could  not  be  varied  by  parol  evidence;  Ware  v.  Gowles, 
24  Ala.  450,  60  Anou  Dec.  484,  holding  that  in  action  for  specific  per- 
formance of  written  contract  time  of  payment  could  not  be  varied 
by  proof  of  contemporaneous  parol  agreement;  New  England  Dredg- 
ing Co.  V.  Rockport  Granite  Go.,  149  Mass.  384,  21  N.  B.  948,  holding 
parol  evidence  inadmissible  to  prove  that  parties  named  in  contract 
as  individuals  executed  it  as  partners;  Kimball  v.  Walker,  80  IlL 
511,  holding  parol  evidence  inadmissible  to  establish  resulting  trust 
in  vendor  under  absolute  bill  of  sale. 

An  appellant  cannot  complain  of  errors  in  law  in  the  admission 
of  hiaown  evidence,  p.  207. 

Sureties. —  Although  a  creditor  knows  that  certain  Joint  obligors 
are  merely  sureties  for  the  remaining  obligors,  equity  wiU  permit 
him  to  enforce  the  contract  and  will  not  grant  relief  to  the  sureties 
where  they  have  waived  their  character  as  such  by  expressly  bind- 
ing themselves  as  principals,  pp.  207-208. 

Cited  and  followed  in  Picot  v.  Signiago,  22  Mo.  694,  holding  surety 
contracting  aa  principal  on  building  contract  renounced  rights  of  a 
surety. 

Distinguished  in  Artcher  v.  Douglass,  6  Den.  512,  holding  evi- 
dence admissible  to  prove  defendants  sureties,  in  an  action  on  con- 
tL'act  signed  by  them  alone  as  principals;  Harmon  v.  Hale,  1  Wash. 
Ter.  426,  34  Am.  Rep.  819,  admitting  parol  proof  that  Joint  maker  of 
note,  not  expressly  named  as  principal,  was  surety;  Crelgh  v.  Hed- 
rick,  5  W.  Ya.  148,  ruling  similarly  on  facts  similar  to  those  in  Har- 
mon V.  Hale,  supra.  Denied  in  Smith  v.  Glopton,  48  Miss.  86,  sustaiu- 
ing  plea,  that  party  bound  as  principal  on  note  under  seal,  was 
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soiety;  Dunham  t.  Downer,  81  Yt  267,  holding  sareties,  slgnhig  note 
as  iMlncipals,  discharged  In  equity  by  eztenaions  to  debtor;  Martin 
y.  Skehan,  2  Ck>lo.  617,  sustaining  plea  setting  up  a  surety's  rights 
by  a  party  who  signed  note  as  principal. 

Buretiea. —  Extending  the  time  of  payment  of  an  obligation,  and 
a  mere  delay  In  enforcing  it,  will  not  discharge  a  surety  unless  some 
agreement  has  been  nmde  injurious  to  his  interest,  p.  207. 

Sureties  are  not  responsible  beyond  their  contract,  and  any  agree- 
ment with  creditor  essentially  varying  the  terms  of  the  contract, 
without  the  assent  of  the  surety,  will  discharge  him  from  responsi- 
bility, p.  206. 

Cited  with  approval  in  Shepherd  ▼.  May,  115  IT.  S.  611,  29  L.  457,  6 
8.  Ct.  121,  holding  surety  not  discharged  by  indulgence  to  principal 
unless  surety  proyes  want  of  assent;  Mc€k>yney  y.  Ohio,  20  Ohio,  07, 
holding  eridence  inadmissible  to  charge  defendant  as  surety  for 
executors  of  Joseph  Ij.  F.  on  bond  erroneously  naming  them  exec- 
utors of  James  L.  F.;  Ohio  y.  Gutting,  2  Ohio  St  6,  holding  creditor's 
declaration  failing  to  allege  receipt  of  assets  applicable  to  his  debt 
insaffident  against  executor's  surety. 

Distinguished  in  Stephens  y.  BUyer,  101  Wis.  806,  77  N.  W.  788, 
holding  owner  of  building  adyandng  wages  to  workmen  did  not 
vary  terms  of  contract  so  materially  as  to  release  contractor's  surety. 

Snretiss. — A  debtor's  attempt  to  convert  his  contract  as  principal 
Into  that  of  a  surety  would  be  a  fraud  upon  the  creditor,  p.  208. 

Deeds. —  Courts  of  equity  will  permit  independent  agreements  be- 
tween parties  to  be  set  up  to  prove  that  a  deed  absolute  on  its  face 
was  intended  only  as  a  mortgage,  p.  208. 

Cited  and  principle  followed  in  Wyman  v.  Babcock,  2  Curt  808, 
F.  C.  18,113,  holding  statute  of  frauds  no  bar  to  oral  evidence  that 
absolute  deed  was  mortgage,  in  spite  of  denial  in  answer;  Amory  v. 
Lawrence,  8  Cliff.  630,  F.  0.  836,  admitting  parol  evidence  to  prove 
creditor's  absolute  conveyance  to  trustee,  a  mortgage;  Campbell  v. 
Dearborn,  100  Mass.  180,  12  Am.  Rep.  677,  permitting  grantor  under 
absolute  deed,  to  maintain  a  bill  to  redeem  land  conveyed,  as  from  a 
mortgage;  Jackson  v.  Lawrence,  117  XT.  8.  681,  20  Ij.  1026,  6  S.  Ct 
016,  holding  absolute  conveyance  executed  as  security  for  note,  a 
mortgage;  Suavely  v.  Pickle,  20  Gratt  81,  admitting  proof  that  ab- 
solute deed  was  mortgage  to  secure  money  advanced  to  pay 
grantor's  debts;  Cleveland  v.  La  Crosse,  etc.,  R.  B.,  5  Fed.  Cas.  1035, 
holding  that  lessor  of  lease  given  as  security  for  his  debts  could  re- 
cover possession  after  discharge  of  liabilities;  15  Am.  Dec.  48,  In 
note  on  point  that  parol  or  written  evidence  admissible  to  prove 
absolute  deed  a  mortgage. 
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Suit  between  two  States  respecting  boundary  will  be  governed  by 
the  rules  in  chancery;  but  such  a  case  is  too  important  to  be  de- 
cided upon  technical  principles  of  pleading,  and  the  proceedings  will 
be  so  ordered  that  a  full  hearing  on  the  merits  may  be  had,  p.  257. 

Cited  and  followed  in  United  States  v.  Texas,  143  U.  S.  648,  86  L. 
294,  12  S.  Ot  494,  holding  that  action  by  United  States  to  determine 
boundary  between  State  and  territory  is  properly  triable  in  equity; 
Florida  y.  Georgia,  17  How.  493,  15  L.  189,  allowing  United  States 
attorney-general  to  intervene  in  action  to  settle  boundaries  between 
two  States,  without  making  United  States  a  party;  California  v. 
Southern  Pacific  Co.,  167  U.  S.  249,  39  L.  690,  15  S.  Ct  599,  refusing 
to  proceed  in  an  original  cause  involving  exercise  of  exceptional 
Jurisdiction,  in  absence  of  parties  whose  rights  would  be  determined. 

Pleas. —  The  strict  and  technical  character  of  the  rules  of  chan- 
cery pleading  has  given  rise  to  an  equitable  discretion  which  is 
always  exercised  with  relation  to  pleas,  and  a  plea  which,  if  allowed, 
shuts  out  the  merits  of  the  case,  will  not  be  allowed  to  stand  as  a 
plea,  pp.  257,  258. 

Cited  with  approval  in  Matthews  v.  L.  &  6.  Mfg.  Co.,  2  Fed. 
234,  18  Blatchf.  87,  where  court  notwithstanding  replication  and 
truth  of  facts  in  plea,  held  it  bad  in  substance;  Chisholm  v.  Johnson, 
84  Fed.  386,  overruling  plea  to  bill  for  infringement  where  plea  set 
down  for  argument  alleged  non-infringement;  Greene  v.  Harris,  11 
R.  I.  29,  allowing  respondent  to  file  a  second  amended  plea  after 
overruling  first  plea. 

Where  a  plea  is  put  in  issue  by  a  replication  its  sufficiency  is  ad- 
mitted, and  if  proof  sustains  the  plea,  bill  must  be  dismissed  without 
reference  to  its  equities,  p.  257. 

Cited  and  followed  in  Greene  v.  Harris,  11  B.  I.  33,  denying  mo- 
tion to  strike  out  plea  where  complainant  filed  replication;  Horn  v. 
Detroit  Dry  Dock  Co.,  150  U.  S.  625,  37  L.  1203,  14  S.  Ct  218,  dis- 
missing bill  where  plea  in  bar,  having  been  put  in  issue  by  replica- 
tion, was  sustained;  Farley  v.  Kittson,  120  U.  S.  314,  30  L.  688,  7  S. 
Ct.  539,  overruling  plea  in  avoidance  under  oath  and  in  issue  by  a 
replication,  because  not  sustained  by  the  proof;  Bean  v.  Clark,  30 
Fed.  225,  24  Blatchf.  264,  giving  Judgment  for  defendants  where 
proof  sustained  a  plea  put  in  issue  by  complainant;  Myers  v.  Dorr, 
J  3  Blatchf.  26,  F.  C.  9,988,  dismissing  bill  where  plea  put  in  issue  by 
replication  was  sustained,  and  holding  sufficiency  of  plea  admitted; 
Knowlton  v.  Hanbury,  117  lU.  475,  5  N.  B.  582,  refusing  to  hear  evi- 
dence in  support  of  a  cross-bill  where  complainant  had  interposed 
plea  of  former  adjudication  and  no  replication  was  filed. 

Distinguished  In  Green  v.  Bogue,  158  U.  S.  500,  39  L.  1069, 15  S.  Ct 
983,  allowing  plaintiffs  to  question  sufficiency  of  plea  after  Joining 
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isnie  on  it  under  role  83  of  equity  roles;  Matthews  t.  L.  &  O.  Mfg. 
Co^  18  Blatchf .  86,  2  Fed.  233,  refusing  to  dismiss  biU  where  plea  pnt 
in  issne  by  replication  was  partially  sustained  by  proof,  but  was 
merely  a  denial  of  allegations  of  bill. 

Fleas. —  Where  a  plea  is  permitted  to  stand,  the  controversy  must 
torn  altogether  upon  the  facts  stated  in  it,  and  defendant  cannot 
have  the  merits  of  the  case  determined  on  a  plea  by  denying  in  it  the 
equities  of  the  bill,  pp.  257,  258,  259. 

Cited  and  followed  in  National,  etc..  Brake  Beam  Go.  v.  Inter- 
change Brake  Beam  Co.,  88  Fed.  29,  holding  that  an  answer  setting 
up  different  defenses  and  denying  merits  of  bill  could  not  be  treated 
as  a  number  of  pleas;  Farley  y.  Kittson,  120  U.  S.  816,  30  L.  689,  7 
S.  Ct  540,  holding  equities  of  bill  not  properly  put  in  issue  by  a  plea; 
Sharp  y.  Beissner,  20  Blatchf.  12,  9  Fed.  447,  striking  out  plea  to 
bill  for  infringement  where  simply  setting  up  non-infringement; 
Kom  y.  Wiebusch,  83  Fed.  51,  overruling  plea  to  bill  for  infringe- 
ment on  the  argument  where  it  set  up  non-infringement; 
Briggs  y.  Stroud,  58  Fed.  721,  overruling  plea  setting  up  im- 
portant jurisdictional  issues  as  more  properly  presented  by  answer; 
Sharp  y.  Beissner,  20  Blatchf.  18,  9  Fed.  447,  holding  that  proper 
objection  to  plea  to  merits  of  bill  is  a  motion  to  strike  out;  United 
States  V.  California,  etc..  Land  Co.,  148  U.  S.  40,  87  L.  859,  13  S.  Ct 
461,  holding  that  where  defendant  pleaded  special  matters  allowing 
bUl  to  go  unchallenged,  no  fact  was  put  in  issue  but  the  matter 
specially  pleaded. 

Pleas. —  If  a  complainant  sets  down  a  plea  for  argument  he  ad- 
mits the  truth  of  the  facts  therein  stated  and  merely  denies  their 
sufficiency  in  law  to  prevent  his  recovery,  but  if  the  sufficiency  of 
the  plea  is  sustained  he  may,  by  leave  of  court,  put  the  plea  in  issue 
by  a  replication,  pp.  257,  258,  260. 

Cited  and  followed  in  Burrell  y.  Hackley,  85  Fed.  834,  allowing 
plea  to  bill  for  infringement,  where  plea  set  down  for  argument, 
alleged  surrender  of  patent  by  complainant;  Southern  Pac.  Co.  v. 
Groeck,  74  Fed.  585,  sustaining  plea  set  down  for  argument  on 
allegations  contradictory  of  the  bill;  United  States  v.  Dalles,  etc.. 
Road  Co.,  140  U.  S.  616,  85  L.  565,  11  S.  Ct  992,  holding  that  plain- 
tiff may  set  down  plea  for  argument  and,  if  sustained,  file  replica- 
tion; Greene  v.  Harris,  9  R.  I.  409,  where  plea  of  stated  accounts  to 
bill  all^^lng  fraud,  having  been  set  down  for  argument,  allowed, 
with  leave  to  plaintiff  to  reply  or  amend;  Seebold  v.  Lockner,  30  Md. 
137,  reversing  decree  entered  in  favor  of  complainant  on  plea  replied 
to  and  not  sustained  without  giving  defendant  leave  to  amend;  Hart 
V.  Sanderson,  16  Fla.  267,  reversing  decree  overruling  plea  without 
hearing  on  answer  in  support  of  plea. 
Distinguished  in  Bdlson,  etc.,  Co.  v.  Equitable  Life,  etc,  Co.,  56 
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Fed.  479,  sustaining  plea  to  bill  for  inCringement,  where  plea  set 
down  for  argument,  set  up  laches. 

A  plea  which  sets  up  accord  and  compromise  of  a  disputed  right, 
and  a  right  by  prescription  is  multifarious  and  double  and  is  bad, 
pp.  259-260. 

Cited  and  followed  in  Briggs  v.  Stroud,  68  Fed.  718,  overruling 
plea  setting  up  invalid  service,  want  of  proper  citizenship,  and  pen- 
dency of  prior  action;  Didier  v.  Davison,  10  Paige,  617,  denying  ap- 
plication to  plead  statute  of  limitations  and  assignment  to  bill  to 
recover  a  debt 

A  plea  to  be  good  must  be  complete  defense  either  by  an  allega- 
tion or  a  denial  of  some  leading  fact,  and  the  answer  when  filed  in 
support  of  the  plea  forms  no  part  of  the  defense,  p.  271. 

Cited  and  followed  in  Greene  v.  Harris,  11  B.  1. 12,  overruling  plea 
to  bill  alleging  fraud,  for  insufficiency,  because  it  failed  to  deny 
fraud,  merely  alleging  stated  account  Cited  erroneously  in  Hart  v. 
Sanderson,  16  Fla.  268,  reversing  decree  overruling  plea  without 
hearing  on  answer  in  support  of  plea. 


Pleas. —  ▲  complainant  cannot  by  anticipating  matter  in  bar  in 
his  bill  prevent  the  respondent  from  pleading  it  and  a  plea  in  such 
case  may  simply  set  up  the  anticipated  defense,  p.  269. 

Cited  with  approval  in  Green  v.  Harris,  11  R.  I.  16,  sustaining 
plea  setting  up  no  fact  outside  of  bill,  where  bill  aUeged  fraud  and 
anticipated  defense;  Swayze  v.  Swayze,  37  N.  J.  Bq.  186,  holding 
burden  of  proof  on  complainant  where  plea  merely  negatived  bill 
and  set  up  anticipated  defense. 

Miscellaneous. —  Cited,  arguendo,  in  Wisconsin  v.  Pelican  Ins.  Co., 
127  U.  S.  288,  82  L.  242,  8  S.  Ct  1373,  holding  Supreme  Court  has  not 
original  Jurisdiction  of  action  by  State  upon  Judgment  against  non- 
resident for  fine  under  penal  law;  Rhode  Island  v.  Massachusetts,  16 
Pet  269, 10  L.  734,  reciting  history  of  case. 

14  Pet  282-292,  10  L.  467,  DB  VALBNGIN  v.  DUFFY. 

Contracts  covering  property  as  neutral  when  in  truth  it  is  belliger- 
ent are  recognized  as  binding  by  neutral  countries  and  not  treated 
as  immoral  or  unlawful,  though  not  enforceable  in  courts  of  cap- 
turing nation,  p.  290. 

An  administrator  receiving  property  in  his  representative  capac- 
ity after  the  testator's  death  is  liable  therefor  individually,  or  as 
administrator,  to  the  party  having  title  thereto,  as  the  latter  may 
elect  P'  290. 

Cited  and  principle  followed  In  Baring  v.  Putnam,  1  Holmes,  262, 
F.  C.  984,  allowing  action  in  favor  of  banker  against  administrator 
de  bonis  non  for  moneys  paid  by  mistake  on  testator's  account  to  his 
original  administrators;  Conger  v.  Atwood,  28  Ohio  St  141,  22  Am. 
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Bep.  868,  holding  administrator  liable  as  such  to  widow  of  testator 
for  rents  due  to  her,  appropriated  by  him  to  the  benefit  of  the  estate; 
Thurston  t.  Doane,  47  Me.  83,  holding  that  plaintiff  having  elected  to 
sue  administrator  as  such,  which  action  was  barred  by  statute  of 
limitation,  could  not  sue  administrator  on  his  personal  liability; 
Sargent  y.  Sargent,  168  Mass.  421,  422,  47  N.  B.  122,  holding  Probate 
Court  competent  to  appoint  and  receive  account  of  administrator  in 
matter  of  collection  of  assets  of  estate  which  will  belong  to  some 
particular  person;  State  v.  Farrar,  77  Mo.  180,  allowing  surety  on 
administrator's  bond  in  replevin  suit  to  be  reimbursed  out  of  prop- 
erty replevied  by  administrator  as  such;  Ck)ffee  v.  Crouch,  28  Mo. 
109,  holding  administrator  personally  liable  for  trust  funds  re- 
covered by  him  as  administrator  of  trustee;  Allen  v.  Roll,  25  N.  J. 
Eq.  165,  holding  cestui  que  trust  necessary  party  in  foreclosure  by 
administrator  of  mortgagee  holding  mortgage  in  trust;  Carter  v. 
Thomas,  8  Ind.  214,  holding  administrator  personally  liable  on  prom- 
ise to  pay  debts  of  intestate  on  receipt  of  assets  of  estate;  Duffy  v. 
Neale,  Taney,  274,  F.  C.  4,119,  holding  that  election  to  sue  adminis- 
trator, as  such,  for  funds  received  by  him  after  testator's  death, 
bars  action  against  him  as  individual;  in  52  Am.  St  Rep.  126,  on  this 
point,  in  elaborate  note,  covering  this  subject  Cited  in  dissenting 
opinion.  Penny  ▼.  Croul,  87  Mich.  84,  49  N.  W.  817,  13  L.  R.  A.  90, 
majority  holding  executor  not  a  party  so  as  to  be  disqualified  as  wit- 
ness in  a  suit  against  him  by  vridow's  administrator  for  bonds  re* 
ceived  after  testator's  death. 

Distinguished  in  Kelley  v.  Kelley,  84  Fed.  423,  holding  defendants 
personally  liable  for  deposits  received  by  them  in  the  name  of  the 
testator,  a  deceased  banker,  before  appointment  of  administrators; 
Lucht  V.  Behrens,  28  Ohio  St  240,  22  Am.  Rep.  385,  holding  estate 
not  liable  for  funds  borrowed  by  administrator  to  carry  on  business 
of  testator;  Van  Slooten  v.  Dodge,  145  N.  Y.  881,  39  N.  B.  951,  holding 
executor  not  liable  as  such  for  ring  given  to  him  by  complainant  for 
inspection;  Rich  v.  Sowles,  64  Vt  411,  23  Aa  724,  15  L.  R.  A.  853, 
and  n^  holding  estate  not  liable  for  value  of  horses  used  on  testator's 
farm  and  bought  by  defendant  "  as  administrator." 

Bxecatom  and  administrators. —  Under  Maryland  statute  of  1820, 
administrators  de  bonis  non  may  recover  from  the  deceased  adminis- 
trator's representatives  moneys  received  by  him,  and  an  action  by  a 
person  entitled,  against  an  administrator,  for  moneys  so  received, 
may,  on  the  death  of  the  administrator,  be  continued  against  the  ad- 
ministrator de  bonis  non  of  the  estate,  p.  291. 

Cited  and  followed  in  Lemmon  v.  Hall,  20  Md.  171»  allowing  ad- 
ministrator de  bonis  non  to  collect  balance  in  hands  of  administrator 
from  hitter's  executor;  Donaldson  v.  Raborg,  26  Md.  826,  allowing 
administrator  de  bonis  non  to  recover  from  executors  of  former  ad- 
miniatrator  de  bonis  non  balanoe  received  by  latter  for  the  estate. 
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14  Pet  283-300,  10  L.  462,  IRVINE  v.  LOWRT. 

Appearance. —  A  defendant  in  a  suit  commenced  in  a  State  court 
by  foreign  attachment  who  appears  and  removes  the  cause  to  the 
Federal  court  thereby  waives  his  privilege  of  being  served  In  the 
district  of  his  residence  and  admits  the  jurisdiction  of  the  court 
p.  299. 

Cited  and  approved  in  Lee  v.  iBtna  Ins.  Co.,  15  Fed.  Oas.  142,  hold- 
ing that  Connecticut  corporation  waived  objection  to  being  sued  In 
Ohio  in  Federal  court  by  flUng  stipulation  in  Ohio  auditor's  office 
consenting  to  service  of  process  In  Ohio;  Robinson  v.  National  Stock 
Yard  Co.,  20  Blatchf.  514,  12  Fed.  362,  holding  that  defendant  cannot 
object  to  jurisdiction  for  want  of  proper  service  by  demurrer;  Knott 
V.  Southern  Life  Ins.  Co.,  2  Wood,  481,  F.  0.  7,894,  holding  that 
Tennessee  corporation  waived  privilege  of  being  sued  In  Tennessee 
by  filing  stipulation  in  Alabama  that  service  on  its  agent  should  be 
good  against  Itself;  Wlnans  v.  McKean  R.  R.  &  Nav.  Co.,  6  Blatchf. 
219,  F.  C.  17,862,  holding  that  defendant  corporation  waived  right  to 
be  sued  in  district  where  found,  by  appearance. 

Federal  courts. —  In  an  action  by  a  corporation  the  Federal  courts 
do  not  have  jurisdiction  by  reason  of  diverse  citizenship  of  parties 
If  the  defendant  and  some  of  the  corporators  are  citizens  of  the  same 
State,  p.  299. 

Cited  and  approved  in  case  of  Sewing  Machine  Companies,  18 
Wall.  575,  21  L.  918,  denying  right  of  removal  to  Federal  court  to 
non-resident  defendant  one  of  defendants  residing  in  same  State  as 
plaintiff;  Case  v.  Douglas,  1  DilL  300,  F.  C.  2,491,  remanding  to  State 
court  where  record  failed  to  show  all  plaintiffs  non-reslden{s;  in  note 
in  12  Am.  Rep.  546,  quoting  opinion  In  Sewing  Machine  Cases,  supra. 
Cited  In  dissenting  opinion  in  Marshall  v.  Baltimore  &  Ohio  R.  R. 
Co.,  16  How.  349, 14  L.  968,  majority  holding  declaration  alleging  de- 
fendant's incorporation  in  another  State  sufficient  to  give  Federal 
court  jurisdiction.  Cited  without  application  in  Wilson  v.  Pierce,  30 
Fed.  Cas.  153,  holding,  arguendo,  corporation  not  an  "  inhabitant "  so 
that  foreign  process  of  attachment  would  issue. 

Negotiable  instruments. —  A  written  promise  to  pay  a  certain  sum 
**  In  office  notes  "  of  a  bank  is  not  a  negotiable  Instrument,  p.  299. 

Cited  with  approval  in  Huse  v.  Hamblin,  29  Iowa,  504,  4  Am.  Rep. 
245,  holding  certificates  of  deposit  **  payable  to  order  in  currency,'^ 
non-negotiable. 

Distinguished  in  Bull  v.  Bank  of  Kasson,  123  U.  S.  112,  81  L.  100, 
8  S.  Ct  64,  holding  bill  payable  in  "current  funds,"  negotiable; 
Woodruff  V.  Mississippi,  162  U.  S.  303,  40  L.  977,  16  S.  Ct  824,  hold- 
ing bonds,  acknowledging  indebtedness  in  gold  coin,  with  coupons 
payable  in  currency,  not  void  for  want  of  power;  Rlndskoff  v.  Bar- 
rett  11   Iowa,   178,   holding   note    payable   'Mn   currency"   non- 
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negotiable:  First  Nat  Bank  y.  Blette,  07  Minn.  427,  04  Am.  St  Rep. 
430.  00  N.  W.  1148,  holding  note  payable  "In  exchange"  non- 
tisble.  See  elaborate  note  In  14  Am.  Dec.  422,  on  what  Instmments 
are  negotiable. 

Federal  courts. —  In  an  action  on  a  non-negotiable  note,  which 
has  been  assigned  so  that  the  entire  equitable  Interest  Is  in  another, 
the  assignor  Is  nevertheless  deemed  the  real  party  in  interest  for  the 
purpose  of  Federal  Jurisdiction,  and  If  he  Is  competent  to  sue  in  the 
Federal  court  the  action  Is  maintainable,  pp.  299-300. 

Cited  and  principle  followed  in  Mead  y.  Walker,  16  Wis.  503,  re- 
fusing removal  to  Federal  court  of  action  by  non-resident  trustee 
on  ground  of  diverse  citizenship  of  cestui  que  trust  and  defendant; 
Oeyer  v.  John  Hancock,  etc.,  life  Ins.  Co.,  60  N.  H.  234,  9  Am.  Rep. 
187,  refusing  removal  to  Federal  court  of  action  on  life  insurance 
policy  by  executor  in  favor  of  non-resident  beneficiary;  Bonnafee  v. 
Williams,  3  How.  677, 11  L.  733,  allowing  non-resident  holder  of  note 
to  sue  in  Federal  court  though  equitable  owner  resident  of  same 
State  as  defendant;  Rice  v.  Houston,  13  WalL  07,  20  L.  484,  allowing 
non-resident  administrator  to  sue  defendant,  resident  of  same  State 
as  testator,  in  Federal  court;  Adams  v.  White,  1  Fed.  Cas.  157,  sus- 
taining right  of  non-resident  holder  to  sue  in  Federal  court,  regard- 
less of  citizenship  of  equitable  owner  of  note;  Dlmmock  v.  Doolittle, 
29  Fed.  545,  refusing  to  remand  to  State  court  action  on  non-nego- 
tiable contract  because  equitable  owner  resident  of  same  State  as 
defendant;  Sharp's  Rifle  Co.  v.  Rowan,  34  Conn.  333,  91  Am.  Dec. 
731,  demurrer  to  Jurisdiction  to  bill  for  conveyance  of  real  estate, 
on  ground  that  defendant  owner  of  legal  title  was  agent  of  British 
government,  overruled;  Clarke  v.  City  of  Janes ville,  1  Biss.  103,  F.  C. 
2,854,  dismissing  suit  on  unassignable  bond  by  equitable  owner 
thereof. 

Distinguished  in  Reinach  v.  Atlantic  &  O.  W.  R.  Co.,  58  Fed.  37, 
sustaining  suit,  by  alien  bondholder  in  Federal  court,  in  hostility  to 
trustee  holding  legal  titie,  resident  of  same  State  as  defendant  mort- 
gagor. 

Federal  courts. —  Where  a  nominal  plaintiff  is  by  law  made  the 
conduit  through  whom  the  legal  right  of  the  real  plaintiff  is  to  be 
asserted  the  jurisdiction  of  the  Federal  court,  by  reason  of  diverse 
citizenship  of  parties,  win  be  determined  by  the  citizenship  of  the 
real  plaintiff  and  the  defendant,  p.  300. 

Cited  and  relied  upon  in  McNutt  v.  Bland,  2  How.  15,  11  L.  101, 
sustaining  Jurisdiction  of  Federal  court  over  suit  on  sheriff's  bond 
between  residents  of  same  State  for  use  of  non-resident;  Wade  v. 
Wortsman,  29  Fed.  757,  sustaining  jurisdiction  of  Federal  court 
over  action  by  marshal  on  a  bond  for  use  of  non-residents;  Governor 
of  Arkansas  v.  BaU,  Hemp.  545,  F.  C.  530,  holding  that  suit  in 
favor  of  a  third  person  on  administration  bond  payable  to  governor. 
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mnst  be  In  latter's  name;  Patterson  y.  Mater,  26  Fed.  32,  holding 
that  non-resident  could  sne  on  bond  of  marshal,  resident  of  same 
State  as  obligors,  without  assignment;  New  Orleans  y.  Gaines,  138 
U.  S.  607,  34  L.  1106,  11  S.  Ct.  431,  allowing  equitable  owner  by 
subrogation  of  claims  against  New  Orleans  to  sue  in  Federal  court 
regardless  of  citizenship  of  original  claimants;  Weed  Sewing 
Machine  Co.  ▼.  Wiclts,  3  DilL  266,  F.  O.  17.348,  allowing  non-resident 
corporation  to  sue  in  Federal  court  on  bond  glyen  to  its  resident 
agent  Discussed  in  dissenting  opinion  in  McNutt  y.  Bland,  2  How. 
26,  26,  11  L.  165,  166,  majority  sustaining  jurisdiction  of  Federal 
court  oyer  suit  on  sherifTs  bond  between  residents  of  same  State 
for  use  of  non-resident. 

14  Pet  301-317,  10  L.  466,  UNITED  STATES  y.  KNIGHT. 

Jail  limits. —  Under  the  act  of  1829,  regulating  processes  In  the 
Federal  courts,  a  debtor  Imprisoned  on  a  Federal  execution  has  the 
priyileges  of  the  jail  limits  as  fixed  by  State  statute,  the  Fe<1eral 
statute  of  January  6,  1800,  being  merely  cumulative,  pp.  314-316. 

Cited  with  approyal  and  followed  in  Snead  y.  McCk>ull,  12  How. 
410,  13  L.  1044,  debtor  imprisoned  on  a  ca.  sa.  from  Federal  court 
allowed  freedom  of  jail  limits  fixed  by  Virginia  statute;  Ex  parte 
McNiel,  13  Wall.  248,  20  L.  627,  enforcing  in  Federal  Admiralty 
CSourt  lien  for  pilotage  allowed  by  New  Yorlc  statute;  Ex  parte  Boyd, 
106  U.  S.  661,  26  L.  1202,  allowing  proceedings  supplementary  to 
execution  under  New  York  statute  on  judgment  rendered  in  Federal 
court;  United  States  y.  Tetlow,  2  How.  164,  166,  F.  G.  16,456,  dis- 
charging debtor  Imprisoned  at  suit  of  the  United  States  by  Federal 
process  under  statute  of  Massachusetts;  Claris  y.  Sohier,  1  Wood. 
A  M.  374,  375,  F.  0.  2,835,  allowing  plaintiff  in  Federal  court  a  new 
trial  after  three  years,  under  Maine  statute;  Perry  Mfg.  Co.  y. 
Brown,  2  Wood.  &  M.  470,  F.  C.  11,015,  holding  that  non-resident 
creditor  attaching  by  Federal  process  after  insolyency  of  debtor, 
under  Maine  statute,  acauired  no  lien;  Gorham  v.  Wing,  10  Mich. 
497,  holding  word  "  proceedings  "  to  include  redemption  of  land  sold 
on  execution;  Merchants'  Banlc  y.  Evans,  51  Mo.  343,  holding 
marshal's  sale  on  execution,  by  order  of  Federal  court,  void,  because 
yiolating  State  law  of  executions.  Cited  obiter  in  Clark  v.  Sobler, 
1  Wood.  &  M.  375,  F.  C.  2,835,  holding  that  Federal  court  cannot 
acquire  new  Jurisdiction  under  State  statutes. 

Distinguished  in  Duncan  y.  Darst,  1  How.  306,  11  L.  141,  holding 
that  debtor  imprisoned  on  a  ca.  sa.  from  Federal  court  cannot  be 
discharged  by  State  officers  under  State  insolvency  law;  Hudson  v. 
Parker,  156  U.  S.  282,  39  L.  426,  15  S.  Ct.  452,  holding  that  Supreme 
Court  may  exercise  its  discretion  in  regulating  process  on  appeal 
from  lower  Federal  court;  Springer  y.  Foster,  1  Story,  602,  F.  O. 
13,265,  holding  State  Insolvent  act  could  not  dissolve  attachment  in 
Federal  court  issued  previously  under  antecedent  State  statute; 
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Springer  t.  Foster,  2  Storji  887,  F.  O.  13,266,  holding  attachment 
from  Federal  coart.  Issued  nnder  State  statnte,  not  dissolved  by  re- 
peal of  State  statute;  Sadller  v.  Fallen,  2  Gnrt.  192,  F.  0.  12,209,  hold- 
ing State  court  conld  not,  nnder  Rhode  Island  Insolvency  act,  dis- 
charge debtor  imprisoned  by  process  of  Federal  conrt;  Rogers  v.  Mc- 
Kende,  1  Heisk.  617,  holding  statutory  exemption  no  bar  to  execu- 
tion issued  from  Federal  court 

Bonds  —  Snreties. —  While  an  officer  may  be  liable  for  taking  a 
debtor's  bond  not  in  conformity  with  the  statute  and  allowing  the 
debtor  liberty  both  day  and  night,  the  sureties  on  the  bond  are 
bound  only  by  its  conditions,  whether  conformable  with  the  statute 
or  not,  p.  314. 

Cited  with  approval  in  Steele  v.  Tutwiler,  63  Ala.  372,  holding  ob- 
ligors on  defective  supersedeas  bond  not  liable  for  rent  accruing 
pending  appeal;  State  v.  Polk,  14  Lea,  6,  holding  sureties  on  treas- 
urer's bond  liable  only  for  part  of  penalty  though  statute  required 
bond  for  separate  liability  for  entire  penalty.  Misunderstood  In 
United  States  v.  Rundlett,  2  Curt  46,  F.  G.  16,208,  holding  that  in 
action  on  a  recognizance  the  rules  of  law  under  which  taken  govern 
interpretation  of  its  conditions. 

Process  act  of  1828,  providing  that  executions  from  the  Federal 
court  shall  be  the  same  as  used  in  the  State  court,  being  merely  a 
regulative  statute  and  divesting  the  public  of  no  right,  will  be  con- 
strued to  embrace  executions  issued  in  favor  of  the  United  States, 
p.  315. 

Cited  with  approval  and  followed  in  Fink  v.  O'Neil,  106  U.  S.  280, 
27  Li.  199,  1  S.  Gt  331,  holding  Wisconsin  statute  exempting  home- 
steads applicable  against  judgment  in  favor  of  the  United  States; 
State  V.  WilUford,  36  Arlc.  159,  38  Am.  Rep.  36,  holding  statutory 
exemption  applicable  to  Judgment  debtor's  bail  bond  given  to  State; 
Ren  V.  Driskell,  11  Lea,  644,  holding  statutory  homestead  exemp- 
tion a  bar  to  execution  in  favor  of  State  for  unpaid  taxes;  United 
States  V.  Maillard,  4  Ben.  464,  F.  G.  15,709.  applying  five-year  limi- 
tation on  action  for  forfeitures,  under  revenue  law,  to  suit  by  the 
United  States;  United  States  v.  Tetlow,  2  Low.  164,  F.  O.  16,456, 
discharging  debtor,  imprisoned  at  suit  of  the  United  States  by  Fed- 
eral process,  under  Massachusetts  statute;  in  note  In  2  Am.  St. 
Rep.  799,  on  point  that  laches  cannot  be  imputed  to  Federal  govern- 
ment in  absence  of  special  act  of  Congress.  Cited  In  dissenting  opin- 
ion in  State  v.  Mllbum,  9  Gill.  109,  majority  allowing  State  to  sue  on 
bond,  though  not  stamped  according  to  stamp  act. 

Distinguished  in  United  States  v.  Herron,  9  Bank  Reg.  537,  546, 
20  WaU.  255,  263,  22  L.  276,  279,  holding  surety  on  debt  due  to 
United  States  not  released  by  debtor's  discharge  in  bankruptcy: 
United  States  v.  Nashville,  etc.,  Ry.  Co.,  118  U.  S.  125,  30  L.  83,  6 
8.  Ct  1008,  holding  State  statute  of  limitations  does  not  run  against 
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United  States  on  Railroad  bonds;  United  States  y.  Insley,  130  U.  S. 
266,  32  L.  960,  9  S.  Ot  486,  holding  snlt  In  equity  by  United  States, 
to  redeem  land  twelve  years  after  purchase,  by  defendant,  at  fore- 
closure sale,  not  barred  by  laches;  United  States  y.  Shaw,  S9  Fed. 
436,  3  L.  R.  A.  234,  holding  statute  fixing  jurisdiction  limit  of  Circuit 
Court  at  $2,000  does  not  apply  to  suit  by  United  States  on  post- 
master's bond;  United  States  v.  Winona,  etc.,  P.  R.  Co.,  67  Fed. 
971,  32  U.  S.  App.  306,  holding  United  States  not  estopped  by  laches, 
detrimental  to  defendant,  in  bringing  suit  to  cancel  erroneous  certifi- 
cation of  lands;  Commonwealth  y.  Cook,  8  Bush,  225,  8  Am.  Rep. 
459,  holding  homestead  law  not  applicable  to  judgment  in  faYor 
of  State  on  sherifTs  bond;  Hendrick  y.  Posey  (Ky.),  45  S.  W.  528, 
holding  law  giving  attorneys'  lien  for  services  on  moneys  collected 
for  clients  did  not  authorize  attorney  to  retain  moneys  collected  for 
the  State. 

Process  act  of  1828,  adopting  for  the  Federal  courts  the  State 
law  as  to  executions  and  "the  proceedings  thereupon"  embraces 
the  rights  of  an  Imprisoned  debtor  to  have  the  privilege  of  the  jail 
limits,  p.  316. 

Cited  obiter  in  United  States  v.  Rundlett,  2  Curt  44,  F.  C.  16,208> 
holding  that  word  "  process  "  includes  talcing  a  recognizance. 

14  Pet  318-321,  10  L.  473,  FOWLER  v.  BRANTLY. 

A  i^romissory  njote,  payable  to  the  cashier  of  a  bank,  having 
writtten  on  it  an  order  to  credit  A.  B.,  and  a  pencil  mark  by  the 
bank  to  indicate  its  rejection,  shows  that  it  was  made  with  refer- 
ence to  the  customs  of  the  bank,  for  discount  only,  and  carries  marks 
of  suspicion  so  that  on  a  fraudulent  negotiation  by  A.  B.,  the 
makers  are  not  liable  to  a  purchaser,  he  being  charged  with  notice, 
pp.  320,  321. 

Cited  and  relied  upon  in  Bank  of  Pittsburgh  y.  Neal,  22  How.  108, 
16  L.  328,  holding  effect  of  words  "  second  of  exchange,  first  unpaid  " 
on  face  of  bills,  question  of  law;  Angle  v.  N.  W.  Mut  Life  Ins.  Co., 
92  U.  S.  342,  23  L.  560,  holding  purchasers  of  negotiable  paper,  show- 
ing alterations,  took  subject  to  its  infirmities;  Parsons  v.  Jackson, 
99  U.  S.  441,  25  L.  460,  charging  purchasers,  of  bonds  stolen  before 
Issued,  payable  In  undesignated  medium,  having  past-due  coupons, 
purchased  for  small  consideration,  with  knowledge  of  their  inva- 
lidity; Cummings  v.  Mead,  6  Fed.  Cas.  957,  charging  purchaser  of 
fraudulent  paper,  having  knowledge  of  insolvency  of  indorsers, 
with  notice  of  fraudulent  negotiation;  Chester  v.  Dorr,  41  N.  Y.  288, 
holding  accommodation  indorser  not  liable  to  purchaser  after  ma- 
turity; In  re  Sime,  3  Sawy.  309,  F.  C.  12,861,  purchaser  for  value 
from  apparent  owner  of  certificates  of  deposit,  after  bankruptcy  of 
owner,  not  allowed  to  hold  them  against  true  owner;  Hert  v.  Oehler, 
80  Ind.  87,  charging  indorsee,  of  paper  bearing  alteration,  indicating 
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dishonor,  ^th  notice;  Stem  t.  Germanla  Nat  Bank,  34  La.  Ann. 
1120,  holding  that  pledgee  of  State  bond  coupons,  fraudulently 
pledged  after  maturity,  bad  no  title  against  true  owner;  Merchants' 
Bank  y.  Hanson,  83  Minn.  44,  53  Am.  Rep.  9,  purchaser  of  note  from 
Indorsee  "  for  collection  "  not  allowed  to  hold  it  against  indorser;  Ed- 
wards Y.  Thomas,  66  Mo.  484,  admitting  proof  of  purchaser's  negli- 
gence in  not  ascertaining  indorser's  authority  to  make  indorsement 
Cited  in  dissenting  opinion,  Merchants'  Bank  y.  State  Bank,  10  WalL 
671, 19  li.  1027,  majority  holding  that  cashier's  want  of  authority  to 
certify  checks  as  "good"  was  not  apparent  on  face  of  check. 

Distinguished  in  Goodman  t.  Simonds,  20  How.  366,  15  L.  943U 
holding  title  of  holder  for  yalue  could  not  be  im];>eached  by  cir- 
cumstances outside  of  Instrument  itself;  Collins  y.  Gilbert,  94  U.  S. 
758,  24  Li.  172,  holding  misappropriation  of  an  accepted  draft  by  in- 
dorsee in  blank  not  sufficient  to  impeach  title  of  purchaser  for  yalue; 
Brown  y.  Spofford,  95  U.  S.  483,  24  L.  510,  holding  bona  fide  pur- 
chaser not  affected  by  agreement  between  parties  to  negotiable 
paper  without  proof,  charging  him  with  Imowledge;  Swift  y.  Smith, 
102 -U.  S.  445,  26  L.  194,  allowing  purchaser  of  note  from  apparent 
owner  to  recoyer  in  absence  of  proof  of  his  knowledge  of  the  fraud; 
Railroad  Co.  y.  Nat  Bank,  102  U.  S.  39,  26  L.  70,  holding  holder  of 
note,  purchased  as  security  for  antecedent  debt  not  affected  by 
equities  between  prior  parties;  Freeman's  Nat  Bank  y.  Sayery,  127 
Mass.  79,  34  Am.  Rep.  347,  holding  partner's  indorsement  of  firm 
name  on  his  own  note,  payable  to  another  firm  of  which  he  was 
partner,  not  notice  of  fraud  to  purchaser;  Kilcrease  y.  White,  6  Fla. 
47,  holding  purchaser  after  maturity  not  affected  by  maker's  right  of 
set-off  against  indorser;  McCorckle  y.  Miller,  64  Mo.  App.  157,  pur- 
chaser of  note  not  charged  with  notice  of  its  theft  because  matured 
installment  not  indorsed  on  note;  Crosby  y.  Grant  36  N.  H.  281, 
holding  fact  that  purchaser  took  note  on  last  day  of  grace  not  suffi- 
cient to  put  him  on  inquiry.  Distinguished  In  dissenting  opinion, 
Arents  y.  Commonwealth,  18  Gratt  758,  majority  holding  that  cou- 
pons were  stolen  after  maturity  and  that  purchaser  for  yalue  had  no 
title  against  true  owner. 

Any  instmction  asked  which  cannot  be  glyen  may  be  refused 
or  modified  at  the  discretion  of  the  court,  p.  321. 

14  Pet  322-333,  10  L.  476,  GAMES  y.  STILES. 

Evidenoew —  A  deed  by  a  patentee,  made  in  pursuance  of  a  decree 
to  which  it  refers,  is  admissible  to  proye  title  without  exemplification 
of  the  record  upon  which  the  decree  was  made,  p.  326. 

Cited  in  Hanrlck  y.  Neely,  10  Wall.  365,  19  L.  948,  holding  deed 
made  in  pursuance  of  decree  admissible  without  proof  of  decree; 
Rockwell  y.  Brown,  54  N.  Y.  213,  deed  to  assig^nee  held  admissible 
without  proof  of  insolyency  proceedings  under  which  It  was  made. 
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Distinguished  in  RoclcweU  y.  McGoyem,  69  N.  Y.  299»  holding  deed 
by  assignee  nnder  void  insolvency  proceedings  conveyed  no  title. 

Deeds. —  Possession  of  a  deed  by  a  person  claiming  nnder  it  is 
prima  facie  evidence  of  delivery,  pp.  826,  827. 

Cited  and  followed  in  Stanley  v.  Schwalby,  162  U.  S.  274,  40  L. 
967,  16  S.  Gt  762,  holding  possession  of  deed  sufficient  to  warrant 
finding  that  deed  was  delivered;  Horn  v.  Gartman,  1  Fla.  86,  holding 
presentation  of  deed,  by  plaintiff,  for  record,  sufficient  evidence  of 
delivery  to  him;  Adams  v.  Frye,  3  Met  109,  sustaining  Instruction 
to  Jury  that  possession  of  bond  authorized  them  to  find  delivery; 
Squires  .v.  Summers,  86  Ind.  254,  holding  delivery  to  husband  of 
female  grantee  with  Instruction  to  record  after  grantor's  death  a 
good  delivery:  McEwen  v.  Troost  1  Sneed,  191,  Inferring  delivery 
to  grantee,  where  grantor  recorded  deed;  Flint  v.  Phipps,  16  Or.  447, 
19  Pac.  549,  holding  party  disputing  delivery  to  person  having 
possession  has  burden  of  proof.  Cited,  arguendo,  Rogers  v.  Carey, 
47  Mo.  235,  4  Am.  Rep.  324,  holding  purchaser  from  grantee  under 
defective  deed  gained  no  title  by  new  deed  to  grantee,  delivered  to 
purchaser. 

Distinguished  in  Seibel  v.  Rapp,  86  Va.  31,  6  S.  E.  479,  holding  pos- 
session of  mutilated  deed,  taken  from  grantor's  papers,  not  proof 
of  delivery. 

A  court  may  Instruct  a  jury  that,  in  its  opinion,  a  patentee  named 
in  a  patent  is  the  same  person  differentiy  named  as  grantor  in  a 
deed;  but  such  an  instruction  will  have  only  such  influence  as  the 
jury  think  it  entitled  to,  unlike  an  instruction  as  to  a  point  of  law» 
which  is  conclusive  on  the  jury,  p.  827. 

Cited,  approved  and  principle  applied  in  Mitchell  v.  Harmony, 

13  How.  131,  14  L.  82,  holding  that  Federal  court  In  New  York 
properly  expressed  opinion  to  jury  on  question  of  fact  follo\^ing 
practice  of  courts  of  New  York;  Nudd  v.  Burrows,  91  U.  S.  439,  23 
L.  289,  court  comments  to  the  jury  on  the  evidence  held  not  im- 
proper; Insurance  Co.  v.  Rodel,  95  U.  S.  238,  24  L.  434,  sustaining 
refusal  of  instruction  taking  case  from  jury;  Hayes  v.  United  States, 
82  Fed.  663,  approving  instructions,  in  a  prosecution  for  corruptly 
obstructing  justice,  containing  comments  on  facts  adverse  to  de- 
fendant; Shehan  v.  Barry,  27  Mich.  228,  allowing  trial  court  to 
charge  the  jury,  that  he  should  discredit  the  testimony  of  certain 
witnesses  entirely;  State  v.  Hodge,  50  N.  H.  520,  sustaining  refusal 
of  court  to  Instruct  jury  to  find  for  defendant  in  burglary  case;  In 
note  containing  elaborate  discussion  of  this  subject  in  72  Am.  Dec. 
541,  on  this  point. 

Distinguished  in  Starr  v.  United  States,  153  U.  S.  62r),  38  L.  845, 

14  S.  Ct  923,  reversing  decree  in  murder  case  because  comments 
on  evidence  not  explained  to  be  matter  of  opinion;  State  v.  Heaton, 
23  W.  Va.  789,  reversing  judgment  in  grand  larceny  case  because  of 
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nndue  interference  with  province  of  jnry  by  Instruction  as  to  pre- 
•nmption  from  possession  of  stolen  property. 

Hamss. —  The  law  knows  but  one  Christian  name,  and  a  person 
may  show  that  he  is  known  as  well  without  as  with  a  middle  name, 
p.  327. 

Cited  and  relied  upon  In  Dunlap  ▼.  Green,  60  Fed.  247,  23  U.  S. 
App.  154,  holding  parol  proof  admissible  to  identify  grantees  named 
as  partners;  Plncher  v.  Hanegan,  50  Ark.  159,  26  8.  W.  823,  24  L. 
R.  A.  547,  and  n.,  record  of  first  mortgage  held  constructive  notice 
to  second  mortgagee,  though  middle  initial  of  mortgagor  different; 
Banks  ▼.  Lee,  73  Ga.  27,  reversing  jury's  finding  for  defendant  on 
ground  that  middle  initial  of  grantor  in  plaintiff's  deed  was  erased; 
Schofield  V.  Jennings,  68  Ind.  285,  citing  many  cases  holding  erro- 
afwas  middle  initial  in  grantee's  name  immaterial;  Page  v.  Amlm, 
29  Tex.  73,  holding  certified  copy  of  deed  admissible,  although  mid- 
dle initial  of  name  of  witness  to  deed  In  certificate  differed  from 
middle  initial  of  name  signed;  Johnson  v.  Hess,  126  Ind.  812,  25  N.  E. 
450,  9  L.  R.  A.  476,  record  of  judgment  against  William  Mankedlck 
held  Dot  notice  to  purchaser  from  grantee  of  H.  W.  Mankedlck; 
Gillespie  v.  Rogers,  146  Mass.  611,  16  N.  E.  713,  deed  executed  by 
J.  N.  H..  in  which  he  was  called  J.  H.,  held  valid,  and  record  thereof 
constructive  notice  of  transfer  of  title;  Guez  v.  Dupuis,  152  Mass. 
457,  25  N.  E.  740,  holding  bond  naming  obligor  as  M.  D.  and  signed 
as  M.  J.  D.,  valid;  in  note  in  99  Am.  Dec.  350,  on  this  subject. 
Distinguished  in  Wlebbold  v.  Hermann,  2  Mont.  610,  holding  that 
complaint  setting  out  initial  of  Ohristian  name  was  insufficient. 
Denied  In  Dutton  v.  Simmons,  65  Me.  584,  20  Am.  Rep.  730,  holding 
sheriff's  certificate  of  attachment,  redtlng  defendant's  name  with 
different  middle  Initial  than  writ  of  attachment,  rendered  attach- 
ment void. 

Bedtal  In  a  deed  that  it  was  delivered  In  the  presence  of  the 
subscribing  witnesses,  who  swear  to  the  delivery,  is  prima  facie 
proof  of  delivery,  p.  826. 

Cited  with  approval  in  Harmon  v.  Stearns,  95  Ya.  63,  27  S.  E.  603, 
recital  In  deed  that  grantor  is  widow  held  admissible  to  prove  it  the 
deed  of  an  unmarried  woman. 

Courts — Tax  sales. —  State  court's  construction  of  State  laws 
providing  for  tax  sales  will  be  strictly  followed  by  the  Federal 
courts;  accordingly  where  the  courts  of  Ohio  require  a  claimant, 
nnder  a  tax  title,  to  prove  substantial  compliance  at  a  tax  sale,  with 
ail  the  legal  requirements,  a  tax  deed  offered  by  defendant  in  eject- 
ment containing  merely  an  historical  account  of  facts  of  sale,  is  in- 
admissible in  the  Federal  courts,  pp.  328-^2. 

Cited  and  applied  in  Hamilton  v.  Valiant,  30  Md.  140,  holding  tax 
collector  not  liable  to  purchaser  at  tax  sale  who  failed  to  discover 
irregularity  in  tax  sale  proceedings;  Sharpleigh  v.  Surdam,  1  Flipp. 
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481,  F.  0.  12,711,  holding  that  statute  making  tax  deeds  prima  facie 
evidence  of  sale  does  not  embrace  proceedings  prior  to  sale.  Olte^ 
generally  In  Jones  ▼.  Landls  Township,  60  N.  J.  L.  878,  13  Atl.  254, 
holding  omission  In  tax  collector's  returns  as  to  posting  notice  of  sale 
could  not  be  supplied  by  testimony;  The  Bmma  L.  Coyne,  8  Fed. 
Oas.  676,  holding  that  simply  filing  a  libel  wlthont  taking  out  an 
attachment  was  notice  to  no  one. 

Distinguished  In  Merrick  y.  Hutt,  15  Ark.  838,  holding  that  under 
local  statute  auditor's  deed  on  tax  sale  was  prima  fade  evidence 
of  title. 

Ejectments — PlalntllT  In  ejectment,  where  there  Is  no  dispute  as 
to  boundaries,  need  not  prove  possession  by  defendant  of  Identical 
land  claimed  where  defendant  admits  possession  generally,  p.  333. 

Olted  with  approval  In  Olive  v.  Adams,  50  Ala.  874,  vendor  suing 
in  ejectment  must  show  right  to  possession  at  time  of  suit,  not 
merely  previous  ownership. 

Notice. —  A  grantee  of  a  deed,  made  after  suit  In  ejectment  against 
his  grantor,  has  not  constructive  notice  of  the  pendency  of  the 
action  where  the  deed  Is  made  before  publication  or  service  of  pro- 
cess, p.  333. 

14  Pet  334-352,  10  L.  481,  UNITED  STATES  v.  WIGGINS 

Evidence. —  In  an  action  respecting  a  Spanish  grant,  proof  of  the 
practice  and  usages  of  the  Spanish  government  Is  admissible  as 
evidence  of  the  existence  of  foreign  law,  which,  especially  when 
unwritten,  Is  a  fact  to  be  proved  like  any  other  fact,  p.  345. 

Olted  with  approval  In  Pino  v.  Hatch,  1  N.  Hex.  130,  allowing 
plaintiff  in  ejectment  setting  up  prescriptive  title  to  prove  customs 
of  Spanish  government  as  to  possessory  titles. 

Evidence. —  Where  the  original  of  a  Spanish  decree,  allowing 
a  petition  for  a  grant  of  land,  Is  confined  to  the  archives  of  a  public 
ofiice,  a  copy  certified  to  by  the  secretary  of  the  government  is  com- 
petent evidence,  p.  346. 

Cited  with  approval  in  the  following:    United  States  v.  Rodman, 

15  Pet  137,  10  L.  688;  United  States  v.  Delespine,  15  Pet  231,  10  L. 
721;  United  States  v.  Breward,  16  Pet  147,  10  L.  918;  United  States 
V.  Acosta,  1  How.  26,  11  L.  34;  and  Smyth  v.  N.  O.  Canal,  etc.,  Co., 
93  Fed.  921,  all  ruling  similarly  on  facts  substantially  like  those 
of  main  case;  United  States  v.  Hanson,  16  Pet  201,  10  L.  937,  hold- 
ing return  of  Spanish  surveyor-general  competent  evidence  and 
prima  facie  proof  of  fact  of  survey;  United  States  v.  King,  7 
How.  871,  12  L.  950,  holding  certified  copy  from  Spanish  ar- 
chives of  petition  for  grant  prima  facie  evidence  of  facts  recited; 
Hemdon  v.  Casiano,  7  Tex.  332,  admitting  testlmonio  from  archives 
of  land  office,  being  original  copy  of  Judicial  protocol,  on  same  foot- 
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iD^  as  an  original.  Cited,  arguendo,  in  Snlliyan  y.  Richardson,  33 
Fla.  97,  100,  101,  14  So.  703,  704,  holding  original  of  grant  proper 
legal  eyidence  of  grantee's  title,  and  certified  copy  not  the  only 
proper  proof. 

Dlsttngnished  in  Paschal  y.  Perez,  7  Tex.  361,  holding  certified 
copy  from  general  land  office  of  a  second  copy  of  title,  not  officially 
in  costody  of  land  office,  and  inadmissible;  Winter  y.  United  States, 
Hemp.  383,  F.  O.  17,885,  holding  unauthorized  suryey  by  priyate 
taidlyidual  of  land  granted  by  Spanish  goyemment,  not  sufficient 
for  complete  title. 

Prima  fade  evidence  is  such  aft  in  Judgment  of  law  is  sufficient 
to  establish  the  fact,  and,  if  unrebutted,  remains  sufficient  for  the 
purpose,  p.  847. 

Cited  with  approyal  in  Lllienthal's  Tobacco  y.  United  States,  07 
U.  S.  268,  24  L.  905,  holding  eyidence  establishing  sale  of  tobacco 
without  legal  accounting  prima  facie  proof  of  illegal  sales;  Georgia 
R  R.  Co.  y.  Smith,  83  Ga.  635,  10  S.  E.  237,  criticising  instruction 
containing  definition  of  prima  facie  eyidence;  State  y.  Kelly,  73  Mo. 
615,  applying  principle  to  presumption  of  guilt  arising  from  pos- 
session of  stolen  property;  State  y.  Sattley,  131  Mo.  493,  33  S.  W.  49, 
sustaining  instruction  that  failure  of  bank  is  prima  facie  eyidence 
of  knowledge  of  cashier  of  its  condition;  Commonwealth  y.  Taylor, 
113  Mass.  6,  holding  deliyery  of  intoxicating  liquor  in  certain  places, 
made  by  statute  prima  facie  eyidence  of  sale,  not  prima  facie  eyi- 
dence in  other  cases.  Cited,  arguendo,  in  Richmond,  etc.,  R.  R.  Co. 
y.  Trammel,  53  Fed.  202,  holding  order  of  commissioners  fixing  rates 
not  conclusiye  eyidence  of  their  reasonableness. 

Bvidenoa —  A  certified  copy  of  a  grant  by  the  proper  officers  can- 
not be  impeached  by  eyidence  of  the  officer's  subsequent  fraudulent 
acts,  p.  348. 

Spanlsli  grants. —  Perfect  titles  under  Spanish  grants  before  the 
treaty  of  January  24,  1818,  of  lands  embraced  in  the  cession  are  in- 
trinsically yalld  witho^  confirmation  by  the  United  States;  but  a 
Spanish  grant  on  conditions  not  performed  by  the  grantee  is  not 
binding  on  the  United  States  and  will  not  be  confirmed  under  article 
8  of  the  treaty,  pp.  348-^52. 

Cited  and  followed  in  United  States  y.  Delespine,  15  Pet.  333,  10  L. 
758,  refusing  to  confirm  claim  where  conditions  of  Spanish  grant 
had  not  been  complied  with;  United  States  y.  Hanson,  16  Pet  199,  10 
L.  936,  confirming  grant  prayed  for,  for  purpose  of  constructing 
sawmill,  without  such  construction,  where  grant  was  made  without 
conditions;  United  States  y.  Lawton,  5  How.  29,  12  L.  35,  refusing  to 
recognize  Spanish  grant  where  land  was  unsuryeyed  and  unseyered 
from  king's  domain;  Doe  y.  Bslaya,  9  How.  445,  13  L.  210,  refusing 
to  uphold  title  under  United  States  patent  against  Spanish  title 
perfected  before  cession;  Glenn  y.  United  States,  13  How.  258,  14 
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L.  136,  affirming  S.  0.,  Hemp.  408,  F.  O.  5,481,  refusing  to  confirm 
Bpanlsb  grant  npon  condition  to  settle  colony,  not  executed  by 
grantee;  Snyder  y.  Sickles,  98  U.  S.  204,  25  L.  98,  refusing  patent 
on  Spanish  grant  failing  to  describe  boundaries,  surrey  having  been 
rejected;  Dauterieve  y.  United  States,  101  XJ.  S.  700,  25  L.  871,  dis- 
missing petition  to  confirm  unsurveyed  lands  in  Louisiana,  granted 
before  treaty  of  cession;  Muse  y.  Arlington  Hotel  Co.,  68  Fed.  642, 
holding  title  not  conveyed  by  Spanish  grant  where  land  not  clearly 
separated  by  survey;  Chouteau  v.  Bckhart,  2  How.  875,  11  L.  805, 
holding  that  Supreme  Court  had  Jurisdiction  to  pass  on  titles  de- 
pending not  only  on  Spanish  grants  but  upon  conflicting  confirma- 
tory statutes;  Mlntum  v.  Brower,  24  Cal.  662,  holding  that  titles 
perfected  before  acquisition  of  California  by  United  States  were 
valid  without  confirmation  by  board  of  commissioners;  Doe  v. 
Latimer,  2  Fla.  82,  holding  concession  made  while  regulations  as  to 
occupancy  and  cultivation  were  in  force,  no  evidence  of  title  where 
regulations  not  complied  with;  United  States  v.  Lucero,  1  N.  Mex. 
447,  sustaining  title  of  Pueblo  Indian  of  New  Mexico  perfected 
before  treaty  of  Guadalupe  Hidalgo;  Lobdell  v.  Clark,  4  La.  Ann. 
100,  sustaining  title  of  patentee  of  United  States  against  French 
title  Incomplete  because  of  no  occupancy  or  cultivation;  Hallett  v. 
Hunt,  7  Ala.  903,  holding  that  where  government  confirms  one  of 
two  titles  of  adverse  claimants,  under  special  grants.  It  will  prevail 
in  courts  of  law.  Applied  by  analogy  in  Lacroix  v.  Escobal,  37  La. 
Ann.  537,  refusing  to  Inquire  into  regularity  of  convention  between 
United  States  and  France  of  April  16,  1869,  in  trade-mark  case. 

Cited  in  dissenting  opinion  in  Fremont  v.  United  States,  17  How. 
568,  576,  15  L.  250,  253,  majority  holding  that  failure  to  comply 
with  conditions  of  Spanish  grant  did  not  ipso  facto  work  forfeiture. 
Cited,  arguendo,  in  Magwire  v.  Tyler,  8  WalL  652,  19  L.  320,  holding 
that  determination  of  conflicting  claims,  under  incomplete  titles,  de- 
rived from  French  patent,  rested  with  executive  not  Judiciary; 
Tyler  v.  Magwire,  17  WalL  274,  21  L.  580,  holding  that  on  second  writ 
of  error  to  State  court  by  plaintiff,  claiming  under  United  States 
patent.  Supreme  Coiurt  would  proceed  to  final  Judgment  and  order 
execution. 

Distinguished  in  Hancock  v.  McKinney,  7  Tex.  446,  447,  448,  450, 
sustaining  title  by  Spanish  grant  on  unperformed  conditions,  con- 
ditions being  subsequent;  Yanderslice  v.  Hanks,  3  Cal.  40,  holding 
title  under  Mexican  grant  on  condition  subsequent,  where  no  time 
limited  for  performance,  absolute  performance  becoming  impossible. 
Cited,  but  not  followed,  in  Gunn  v.  Bates,  6  Cal.  271,  holding  con- 
ditional grant  from  Mexico  conveys  title  sufficient  to  maintain 
ejectment  without  performance  of  conditions. 

14  Pet  353-429,  10  L.  490,  POLLARD  v.  KIBBB. 

Appeal  and  error. —  The  Supreme  Court  has  Jurisdiction  to  revise 
a  Judgment  of  the  court  of  last  resort  in  Alabama,  deciding  against 
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a  title  set  up  mider  an  act  of  Congress,  but  while  the  Judgment 
of  the  Supreme  Court  must  be  confined  to  the  alleged  error  In  the 
construction  by  the  State  court  of  the  act  in  question,  it  may  look 
Into  the  facts  in  arriving  at  a  decision,  pp.  360,  361. 

ated  and  foUowed  in  Mobile  v.  Eslava,  16  Pet  250,  10  Ij.  054, 
taking  jurisdiction  where  both  parties  claimed  under  same  act  of 
Congress;  Chouteau  v.  Eckhart,  2  How.  372,  11  L.  304,  adopting 
similar  course  on  facts  similar  to  those  of  main  case;  Jourdan  y. 
Barrett,  4  How.  177, 11  L.  928,  taking  jurisdiction  where  facts  raised 
question  of  construction  of  act  of  Congress  granting  titles;  Doe  y. 
Eslaya,  9  How.  444,  13  L.  209,  taking  jurisdiction  where  plaintiff 
claimed  title  through  United  States,  but  refusing  jurisdiction  so 
far  as  concerned  correctness  of  State  court  decision  on  ancient 
Spanish  and  French  grants;  Lytle  y.  Arkansas,  22  How.  203,  16  L. 
309,  taking  jurisdiction  where  State  court  rejected  title  under  acts 
of  1830  and  1832,  for  fraudulent  entry.  Distinguished  in  Scott  y. 
Jones,  5  How.  374  12  L.  196,  refusing  to  take  jurisdiction  where 
State  statute  was  assailed  on  ground  that  legislature  passing  It 
was  not  competent  under  laws  of  the  United  States. 

Bpaziisli  grants. — ^Act  of  May  26,  1824,  respecting  Mobile  *'  water 
lot"  and  Spanish  "new  grant"  lots  and  the  act  of  July  2,  1836, 
granting  a  certain  lot  to  Pollard's  heirs,  construed  together  so  as  to 
harmonize  them,  they  being  in  pari  materia,  p.  366. 

Cited  In  Mobile  v.  Bslaya,  16  Pet  246,  10  L.  958,  holding  that, 
under  act  of  May  26,  1824,  the  Improyements  therein  referred  to 
must  be  made  on  "  water  lot "  by  owner  of  "  front  lot" 

Spanish  grants. —  A  Spanish  grant,  made  in  1809,  after  the  Louis- 
iana treaty  of  1803,  of  land  which,  preylous  to  the  cession,  was  in 
dispute  between  France  and  Spain,  the  grant  being  prior  to  acquisi- 
tion  by  the  United  States,  Is  a  "new  grant"  within  the  meaning 
of  the  exception  In  the  act  May  26,  1824,  and  such  a  grant  as  Spain, 
haying  possession,  had  "the  power"  to  make  within  the  meaning 
of  that  act,  pp.  364,  406. 

Cited  in  dissenting  opinion  in  Mobile  y.  Hallett,  16  Pet.  265,  10  L. 
960,  majority  sustaining  title  of  defendant  In  ejectment  founded 
on  Spanish  grant  confirmed  by  United  States,  as  within  exception 
of  act  of  May  26,  1824;  Mobile  y.  Bmanuel,  1  How.  102,  103,  11 
L.  63,  majority  holding  similarly  on  facts  similar  to  those  in  Mobile 
y.  Hallett  supra.  Erroneously  cited  in  Gaines  y.  Hennen,  24  How. 
579,  16  L.  779,  holding  that  a  former  decision,  inyolying  rights  of 
plalntiif,  is  not  res  judicata  in  a  later  action  against  other  de- 
foidants. 

lEobils  land  grants. —  The  act  of  May  26,  1824,  granting  certain 
tots  of  ground  to  Mobile  and  to  certain  of  its  citizens,  being  a 
priyatd  act,  must  be  presumed  to  haye  been  passed  with  reference 
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to  particular  claims  and  the  situation  of  the  land  embraced  within 
the  act,  p.  361. 

Spanish  grants. —  Ck>ngress  had  the  power  to  confirm  a  title  to 
tide  lands,  the  ownership  of  which  was  disputed  between  France 
and  Spain,  claimed  under  a  Spanish  grsLUt  made  after  the  cession 
of  1803,  while  Spain  was  still  in  possession,  pp.  364,  366. 

Cited  with  approval  in  Strong  v.  Lehmer,  10  Ohio  St.  98,  holding 
imperfect  grant  by  State  subject  to  congressional  confirmation  and 
good  as  against  subsequent  patentee  with  knowledge;  Pollard  y. 
Files,  2  How.  602,  11  L.  395,  reversing  S.  C,  3  Ala.  51,  holding 
similarly  on  same  titles  and  facts  as  those  in  main  case;  Mobile 
v.  Eslava,  16  Pet  257,  10  L.  957,  holding  that  United  States  had 
power  by  act  of  May  26,  1824,  to  confirm  titles  to  tide  lands  after 
adoption  of  Alabama  State  Constitution  and  admission  of  Alabama 
as  a  State.  Cited  in  dissenting  opinion  in  Pollard  v.  Hagan,  3 
How.  230,  233,  11  L.  574,  575,  majority  holding  that  United  States 
has  no  power  to  grant  lands  below  usual  high-water  mark  at  time 
Alabama  admitted  as  a  State. 

Denied  in  Shively  v.  Bowlby.  152  U.  S.  27,  38  L.  341,  14  S.  Ot 
557,  holding  that  new  States  have  same  right  as  original  States  in 
tide  lands  and  lands  below  high-water  marks.  Distinguished  and 
rejected  as  dictum  in  Sullivan  v.  Richardson,  33  Fla.  138,  139,  14 
So.  716,  holding  that  grant  of  water  front  subject  to  tidal  flow  by 
Spanish  Intendant  was  without  his  authority  and  not  subject  to 
confirmation. 

An  executed  treaty  is  the  law  of  the  land  and  a  rule  for  the 
court  equivalent  to  an  act  of  the  legislature,  i>er  Baldwin,  J.,  pp. 
412-416. 

Cited  with  approval  in  Lacroiz  v.  Bscobal,  37  La.  Ann.  537,  refus- 
ing to  question  regularity  of  treaty  convention  between  France  and 
United  States  when  assailed  in  trade-mark  case. 

Intemational  comity. —  The  validity  of  a  title  Is  pledged  by  the 
laws  of  its  origin,  and  a  grant  before  a  cession  by  the  government 
ceding  territory  is  by  the  law  of  nations  recognized  by  the  acquiring 
government  per  Baldwin,  J.,  p.  414. 

Cited  and  approved  in  Doe  v.  Mobile,  9  How.  469,  13  L.  220,  hold- 
ing that  officers  authorized  by  act  of  May  8,  1822,  to  pass  on  claims 
had  no  power  to  pass  on  claim  under  United  States  grant  after  the 
cession;  Hancock  v.  Walsh,  3  Woods,  365,  F.  C.  6,012,  holding 
right  to  land  acquired  under  Republic  of  Texas  valid  and  binding 
upon  admission  of  Texas  as  a  State;  Hallett  v.  Hunt  7  Ala.  899, 
901,  holding  that  under  act  of  1819,  a  perfect  grant  made  by  Spain 
while  in  possession  but  after  cession  presents  a  good  title  without 
a  patent  or  survey.  Criticised  in  Abbott  v.  Kennedy,  5  Ala.  397, 
holding  sale  under  act  of  1818  gave  title  superior  to  Spanish  con- 
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cession  made  in  1806,  confirmed  by  act  of  CSongress  in  1832.  Brro- 
neously  cited  in  Mayor  v.  Bodgers,  10  Ala.  44,  holding  corporation 
may  contract  in  State  other  than  that  of  its  creation. 

Miscellaneous. —  Cited  in  Pollard  v.  Files,  2  How.  606,  11  L.  887, 
holding  Pollard's  claim  within  exception  of  act  of  May  26,  1824,  ez- 
3  How.  64,  11  L.  490,  holding  title  by  United  States  patent,  issued  in 
1815,  superior  to  incomplete  title  by  French  grant  of  1799,  con- 
firmed by  Supreme  Court  in  1839,  patent  following  in  1840;  State  y. 
empting  claims  of  individuals  from  its  operations;  Barry  y.  Gamble, 
Burke,  33  La.  Ann.  512,  refusing  to  entertain  action  against  State 
through  its  auditor  and  treasurer,  against  will  of  State. 

14  Pet  480-447,  10  L.  627,  UNITED  STATES  ▼.  WOOD. 

Pei^Jury. —  A  single  witness  cannot  convict  a  defendant  of  perjury 
since  the  oath  of  both  is  entitled  to  the  same  credit;  there  must 
be  either  two  witnesses  or  one  witness  corroborated  by  circum- 
stances, p.  440. 

Cited  with  approval  and  holding  relied  upon  in  Commonwealth  v. 
Parker,  2  Cush.  223,  holding  testimony  of  creditor  and  letters  of 
defendant,  a  trustee,  sufficient  evidence  of  falsity  of  trustee's  account 
of  application  of  funds  to  liquidate  debt;  Laughran  v.  Kelly,  8  Cush. 
202,  holding  same  quantity  of  evidence  requisite  in  action  on  the 
case  for  perjury  as  In  criminal  prosecution  for  perjury;  Crandall 
V.  Dawson,  1  Gilm.  660,  holding  that  in  an  action  for  slander,  for 
charging  perjury,  defendant  may  prove  justification  by  one  witness 
and  corroborating  circumstances;  McClerkin  v.  State,  20  Fla.  883, 
holding  charge  of  perjury  sustained  by  testimony  of  witness  and 
corroborating  evidence;  Marvin  v.  State,  63  Ark.  398,  14  S.  W.  88, 
holding  that  where  there  are  several  assignments  in  the  indictment, 
preponderance  of  contradictory  proof  must  go  to  one  particular 
statement;  State  v.  Miller,  24  W.  Ya.  806,  holding  that  one  witness, 
corroborated  by  manner  of  defendant  in  testifying  in  his  own  be- 
half, may  be  sufficient  to  sustain  indictment  for  perjury;  Beach  v. 
State,  32  Tex.  Cr.  254,  22  S.  W.  977,  holding  that  conviction  for 
perjury  can  be  had  on  testimony  of  one  witness  corroborated  by 
circumstantial  evidence;  State  v.  Buckley,  18  Or.  231,  22  Pac.  840, 
holding  defendant  could  not  be  convicted  of  perjury  on  statements 
by  himself,  not  under  oath,  contradicting  his  oath;  State  v.  Brown, 
79  N.  O.  643,  sustaining  conviction  for  perjury  in  bastardy  proceed- 
ing on  evidence  of  another,  corroborated  by  evidence  of  defendant's 
statements;  State  v.  Gibbs,  10  Mont  220,  25  Pac.  291, 10  L.  B.  A.  751, 
and  n.,  approving  instruction  that  testimony  of  one  witness,  corrob- 
orated by  other  facts,  may  be  sufficient  proof  of  perjury. 

Distinguished  in  People  v.  Wells,  103  CaL  633,  37  Pac.  530,  holding 
indictment  for  perjury  not  sustained,  there  being  no  witness  swear- 
ing to  corpus  delicti;  People  v.  Maxwell,  118  CaL  63,  60  Pac  19, 
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holding  charge  of  perjury,  for  fblselj  swearing  to  insolTency  sched- 
tale,  not  sustained  I77  evidence  of  contradictory  declarations  of  de- 
fendant; Zabrislde  v.  State,  43  N.  J.  L.  647,  holding  charge  of 
seduction  not  proven  by  testimony  of  female  and  evidence  of  court- 
ship by  defendant 

An  indictment  for  perjury  for  falsely  taking  the  owner's  oath 
under  act  of  1823,  respecting  imports,  may  be  sustained  by  docu- 
mentary or  written  testimony  such  as  defendant's  letters,  proving 
the  falsity  of  his  oath,  and  correspondence  and  other  invoices  proving 
his  corrupt  intent,  without  producing  a  living  witness,  pp.  440,  44L 

Cited,  approved  and  relied  upon  in  Wood  v.  United  States,  16  Pet 
360,  10  L.  d94,  admitting  proof  of  other  fraudulent  invoices  to  show 
fraudulent  intent  in  action  for  forfeiture  of  goods  fraudulently  en- 
tered; Warner  v.  Daniels,  1  Wood.  &  M.  109,  F.  O.  17,181,  holding 
vendee's  conversations  on  kindred  transactions  admissible  to  show 
fraudulent  intent,  in  action  by  vendor  to  set  aside  conveyance  for 
fraud;  United  States  v.  Mayer,  Deady,  135,  F.  O.  15,753,  holding  that 
jury  could  find  defendant  guilty  of  perjury  on  books  and  papers  in 
his  possession  contradicting  his  oath;  United  States  v.  Gardner,  25 
Fed.  Gas.  1248,  holding  forged  mining  titles  and  depositions  admis- 
sible to  prove  guilty  knowledge,  In  prosecution  for  perjury  in  pre- 
senting a  claim  arising  under  Mexican  treaty;  Spurr  v.  United  States, 
87  Fed.  711,  admitting  evidence  of  cashier's  speculations  with  knowl- 
edge of  president,  in  prosecution  against  latter  for  unlawfully  certify- 
ing checks,  to  prove  guilty  intent;  Bloomer  v.  State,  48  Md.  529,  ad- 
mitting, in  prosecution  for  conspiracy  to  defraud  a  railroad,  proof  of 
frauds  on  other  railroads;  Robinson  v.  Stewart,  10  N.  Y.  195,  holding 
that  allegation  in  answer,  that  lease  was  Intended  to  be  a  mortgage, 
could  not  prevail  against  writings  under  signature  of  defendant  to 
the  contrary;  Johns  v.  State,  55  Md.  361,  holding  that  defaulter 
prosecuted  on  documentary  evidence  was  not  necessarily  entitled  to 
be  confronted  by  a  living  witness.  Oited  in  elaborate  note  in  85  Am. 
Dec.  500,  on  this  point 

Perjury. —  A  living  witness  is  unnecessary  in  a  prosecution  for 
perjury  where  (1)  documentary  testimony  springing  from  defendant 
disproves  his  sworn  statements  and  proves  his  corrupt  intent;  (2)  a 
public  record  known  to  defendant  contradicts  his  oath;  (3)  falsity  of 
his  oath  is  proven  by  his  own  letters  or  written  testimony  found  in 
his  possession  and  acted  upon  by  him  as  true,  p.  441. 

Cited  in  United  States  v.  Fawcett  86  Fed.  902,  holding 4ndictment 
for  falsely  alleging  ownership  of  imported  goods  sufficient 

Secondary  evidence  may  not  be  substituted  for  evidence  of  a 
higher  nature  which  the  case  permits  of,  the  implication  being  that 
the  higher  evidence  would  give  the  case  of  the  party  introducing 
the  lesser  a  different  aspect,  p.  443. 
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Pablie  oilleeTB. —  The  law  presumes  that  public  officers  perform 
their  proper  official  duties,  and  the  decision  of  the  proper  official  in 
iranting  a  renewed  patent  cannot  be  re-examined  in  any  other  tri- 
bunal; it  is  prima  facie  evidence  that  all  the  prerequisites  have  been 
complied  with,  without  recitals  to  that  effect,  pp.  458-459. 

The  citations  collect  a  large  number  of  authorities  affirming  and 
following  this  doctrine.  In  the  Federal  courts  are  the  following; 
Cocke  T.  Halsey,  16  Pet  87,  10  L.  807,  holding  that  regularity  of 
appointment  by  judge,  of  courtroom  clerk  pro  tempore  could  not  be 
collaterally  attacked;  Grignon  v.  Astor,  2  How.  339, 11  L.  291,  holding 
existence  of  Jurisdictional  facts  would  be  presumed  on  order  for  sale 
of  real  estate  by  Probate  Court;  United  States  v.  Speed,  8  Wall.  83, 
19  Ii.  451,  sustaining  contract  for  pork  by  war  department  not  ad- 
vertised through  an  official's  exercise  of  discretion;  Miller  v.  United 
States,  11  WalL  300,  20  L.  143,  holding  that  a  decree  of  condemnation 
carrlefl  presumption  of  proper  findings  by  the  court;  Seymour  v. 
Osborne,  11  WalL  542,  545,  20  L.  38,  39,  holding  reissue  of  patent  by 
commissioner  conclusive  of  its  own  regularity;  Mitchell  v.  Tllghman, 
19  WaU.  395,  22  L.  137,  proof  of  prior  invention  held  not  sufficient  to 
overcome  prima  facie  case  made  by  patent  that  patentee  was  first  in- 
ventor; Qear  v.  Grosvenor,  1  Holmes,  219,  F.  0.  5,291,  holding  com- 
missloner'B  oertiflcate  of  extension  prima  facie  evidence  of  its  own 
regularity  without  recitals  of  notices  and  publication;  Salisbury  v. 
Sandfl,  2  DilL  277,  F.  O.  12,251,  holding  decree  of  foreclosure  con- 
dnsive  on  collateral  attack  as  to  regularity  of  process  of  service; 
Twenty-eight  Cases  of  Wine,  2  Ben.  65,  F.  C.  14,281,  receiving  proof 
of  reappraisement  in  an  action  for  forfeiture  for  undervaluation,  as 
proof  of  entry  of  goods;  United  States  v.  Morris,  1  Curt  38,  F.  C. 
15315,  overruling  plea  that  case  was  withdrawn  from  jury  without 
necessity;  Allen  v.  Blunt  2  Wood.  A  M.  138,  139,  F.  C.  217,  holding 
several  letters  Issued  by  commissioner  as  for  same  patent  are  prima 
facie  for  same  invention;  Wilder  v.  McCormick,  2  Blatchf.  34,  F.  C. 
17,650,  holding  declaration  on  letters-patent  need  not  allege  steps  pre- 
liminary to  the  grant;  Young  v.  Colt  2  Blatchf.  375,  F.  C.  18,155,  sus- 
taining demurrer  to  cross-bill  alleging  invalidity  of  titie  of  com- 
plainant original  bill  reciting  grant  of  patent;  Hussey  v.  Bradley, 
5  Blatchf.  141,  F.  C.  6,946,  holding  that  commissioner's  decision  upon 
i^ssuing  x>atent  prima  facie  evidence  that  the  Invention  is  the  same 
originally  patented;  Blake  v.  Stafford,  6  Blatchf.  200,  F.  C.  1,504, 
holding  that  commissioner's  decision  in  reissuing  patent  can  only  be 
attacked  for  fraud  by  special  allegations  in  plea  or  answer; 
Tilghman  v.  Mitchell,  9  Blatchf.  27,  F.  C.  14,042,  in  action  for  infringe- 
ment infringer  not  allowed  to  attack  extension  for  fraud  or  irregu- 
larity; Cahoon  v.  Bing,  1  Cliff.  632,  F.  C.  2,292,  rejecting  offer  of 
original  patent  reissue  not  being  attacked  for  fraud,  and  date  of 
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invention  not  questioned;  Grompton  v.  Belknap  Mills,  6  Fed.  Cas.  843, 
holding  patent  prima  facie  evidence  that  patentee  made  the  in- 
vention; Dorsey  Harvester,  etc.,  Go.  v.  Marsh,  7  Fed.  Gas.  941,  hold- 
ing corporate  existence  of  complainant,  denied  in  answer,  sufficiently 
proven  by  Pennsylvania  State  letters-patent;  HoflPhelns  v.  Brandt,  12 
Fed.  Gas.  295,  holding  presumption  of  originality  of  invention  not 
overcome  by  proof  attacking  patent;  House  v.  Young,  12  Fed.  Gas. 
599,  holding  reissue  covered  defects  of  original  patent  as  of  date  of 
latter;  Hoe  v.  Prentice,  18  Fed.  Gas.  286.  declaration  on  a  patent  for 
infringement,  failing  to  allege  issuance  in  name  of  United  States  or 
recording  of  patent,  held  sufficient  on  demurrer;  Parham  v.  American 
Buttonhole,  etc..  Go.,  18  Fed.  Gas.  1098,  holding  infringer  bound  by 
commissioner's  decision  in  reissuing  patent  except  on  question  of 
identity  of  inventions  covered  by  old  and  new  patent;  Roberts  v. 
Dickey,  20  Fed.  Gas.  886,  holding  presumption  of  novelty  of  patent 
for  cartridge  not  overcome  by  infringer's  proof;  Thomas  v.  Shoe,  etc.. 
Go.,  23  Fed.  Gas.  971,  holding  that  reissued  patent  cannot  be  Im- 
peached for  fraud  by  infringer;  Van  Hook  v.  Wood,  28  Fed.  Gas. 
1004,  holding  declaration  alleging  tliat,  "  letters-patent  of  the  United 
States  in  due  form  of  law  "  were  issued,  without  reciting  steps,  suffi- 
cient on  demurrer;  Grompton  v.  Belknap  Mills,  30  Fed.  Gas.  1062, 
holding  that  presumption  that  patentee  invented  loom  was  not  over- 
come by  the  proof;  Dederick  v.  Gassel,  9  Fed.  308,  holding  proof  of 
"  new  matter  "  insufficient  to  overcome  presumption  in  favor  of  re- 
issue of  baling  press  patent;  Spaeth  v.  Barney,  22  Fed.  829,  over- 
ruling demurrer  to  bill  for  infringement  of  reissued  patent  on  ground 
that  bill  failed  to  aver  grounds  on  which  reissue  granted;  In  re  Day, 
27  Fed.  680,  refusing  to  review  on  habeas  corpus,  decision  of  im- 
migration commissioners  forbidding  children  to  land;  Whitcomb  v. 
Spring  Valley  Goal  Go.,  47  Fed.  655,  holding  issue  of  patent  to 
inventor  and  assignee  raised  presumption  that  assignment  had  been 
properly  recorded;  Anderson  v.  Monroe,  55  Fed.  397,  holding  proof 
insufficient  to  overcome  presumption  of  novelty  and  patentability 
arising  from  mantel  patent. 

The  following  are  the  citihg  cases  in  the  State  courts  which 
affirm  and  apply  the  syllabus  rule:  Sprayberry  v.  State,  62  Ala.  463, 
holding  transcript  showing  selection  by  State  secretary  of  school 
lands  admissible  without  proof  of  grant  by  United  States;  Gooper  v. 
Sunderland,  3  Iowa,  129,  132,  66  Am.  Dec.  61,  64,  holding  order  of 
sale  by  court  of  limited  jurisdiction,  jurisdiction  being  established, 
was  prima  facie  evidence  of  its  own  regularity;  Pursley  v.  Hayes,  22 
Iowa,  33,  92  Am.  Dec.  367,  holding  presumption  of  regularity  at- 
tached to  order  of  sale  by  court  of  limited  jurisdiction  having  juris- 
diction without  recital  of  steps;  State  v.  Lime,  23  Minn.  526,  holding 
clerk's  notice  of  town  meeting  conclusive  proof  that  request  for  meet- 
ing was  signed  by  freeholders;  Insurance  Go.  v.  Wright,  60  Vt  522, 
12  AtL  107,  holding  that  fire  insurance  company  holding  license  will 
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be  presumed  to  have  performed  prerequisite  act  of  filing  copy  of  by- 
laws; Lem  Moon  Sing  v.  United  States,  158  U.  S.  544»  30  L.  1084,  16 
S.  Ct  969,  holding  collector  of  port* s  action  in  excluding  Chinese 
alien  having  a  commercial  domicile  but  having  left  United  States 
temporarily,  conclusive;  Nishimura  Ekin  v.  United  States,  142  U.  S. 
660,  35  L.  1149,  12  S.  Ct  338,  refusing  to  review  by  habeas  corpus 
action  of  commissioner  of  immigration  in  denying  Chinese  alien  ad- 
mission to  the  United  States;  Blount  v.  Societe,  etc.,  53  Fed.  102, 
6  U.  S.  App.  335,  holding  letters-patent  raised  presumption  of  utility, 
novelty  and  that  patentee  was  first  inventor.  Cited,  arguendo,  but 
application  not  apparent  in  Allis  v.  BuckstafF,  13  Fed.  892,  holding 
testimony  admissible  on  question  of  priority. 

Distinguished  in  Smith  v.  Reynolds,  10  Blatchf.  86,  F.  0.  13,097, 
holding  commissioner's  certificate  of  deposit  of  trade-mark  not 
evidence  that  the  statutory  declaration  was  filed;  Starr  v.  Stark,  2 
Sawy.  621,  F.  C.  13,317,  holding  order  compelling  complainant  to 
elect  one  of  two  causes  of  action  not  a  bar  to  a  suit  on  the  other;  In 
re  Tom  Yum,  64  Fed.  487,  holding  immigration  commissioners'  re- 
fusal to  allow  Chinese  to  land  reviewable  by  habeas  corpus  on  ques- 
tion of  citizenship;  State  v.  Wade,  15  W.  Va.  537,  holding  auditor's 
application  of  certain  taxes  in  accordance  with  a  special  act  not 
conclusive  of  parties'  rights. 

TTndAF  patent  act  of  1836,  defendant  cannot  rely  on  defense  of 
previous  invention,  knowledge,  or  use  of  thing  patented,  unless  he 
gives  notice  of  such  special  matter  and  of  the  evidence  by  which  it 
is  to  be  proven,  and  the  burden  of  proving  the  giving  of  notice  is  on 
the  defendant  p.  459. 

Cited  and  rule  applied  in  Blanchard  v.  Putnam,  8  Wall.  428,  19 
L.  436,  reversing  Judgment  where  evidence  controverting  novelty  was 
introduced  without  notice. 

Crosa-ezamlnation. —  A  party  is  not  entitled  to  examine  a  witness 
beyond  the  scope  of  the  direct  examination,  and  the  adverse  party 
cannot  by  failing  to  object  to  the  admission  on  cross-examination  of 
improper  collateral,  found  the  right  .to  rebut  it  or  explain  it  p.  401. 

Cited  and  principle  followed  in  Johnston  v.  Jones,  1  Black,  226,  17 
L.  122,  refusing  to  review  ruling  of  lower  court  limiting  cross- 
examination;  Houghton  V.  Jones,  1  Wall.  706,  17  L.  505,  holding 
subscribing  witness  to  deed  in  evidence  could  not  be  cross-examined 
as  to  its  execution;  United  States  v.  Dickinson,  2  McLean,  330,  F.  C. 
14,958,  sustaining  objection  to  impeaching  questions  not  relevant,  if 
contradicted,  to  discredit  witness;  Carr  v.  Gale,  2  Ware,  340,  F.  C. 
2,434,  holding  cross-examination  as  to  whole  case,  of  witness  proving 
merely  bill  of  sale,  pro];>erly  refused;  Sage  v.  Tauszky,  21  Fed.  Cas. 
146,  refusing  to  follow  Ohio  State  court  practice  in  taking  deposi- 
tions; Moxie,  etc.,  Co.  v.  Beach,  35  Fed.  466,  holding  cross-examina- 
tion of  witness  on  Ingredients  of  "  Moxle "  inadmissible,  his  direct 
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examination  being  confined  to  its  effect;  Seymour  t.  Malcolm,  etc., 
Co.,  58  Fed.  960,  16  U.  S.  App.  245,  limiting  cross-examination  of  de- 
fendant to  line  of  his  direct  testimony;  Toole  v.  Nichol,  43  Ala.  419, 
holding  cross-examination  of  witness  examined  apart,  but  not 
directly,  nnder  local  statute,  inadmissible;  Landsberger  v.  Gorham, 
5  Gal.  452,  restricting  cross-examination  of  witness  testifying  to  de- 
livery of  property,  to  that  point;  Tourtelotte  v.  Brown,  1  Colo.  App. 
414,  29  Pac.  132,  censuring  trial  court  for  allowing  defendant  to  make 
plaintiff's  witness  a  general  witness  for  the  defense,  on  cross-exam- 
ination; State  y.  Smith.  49  Conn.  880,  sustaining  objection  to  cross- 
examination  of  doctor  beyond  scope  of  his  testimony  In  chief,  in 
murder  case;  Anheuser-Busch,  etc.,  Assn.  v.  Hutmacher,  127  111.  657, 
21  N.  E.  627,  4  L.  B.  A.  578,  sustaining  objection  to  cross-examination 
as  to  defendant's  solvency  In  action  for  worlc  and  labor  done;  Aurora 
V.  Cobb,  21  Ind.  515,  on  this  point  In  elaborate  brief  on  this  subject; 
People  ▼.  Horton,  4  Mich.  81,  refusing  to  allow  cross-examination 
bearing  on  matters  of  defense  not  inquired  after  in  direct  examina- 
tion; BeauUeu  ▼.  Parsons,  2  Minn.  42,  holding  witness  testifying  to 
value  of  muslcrat  skins  could  not  be  cross-examined  as  to  other  furs; 
Buckley  v.  Buckley,  12  Nev.  441,  holding  question  as  to  value  of 
sheep  which  witness  testified  had  been  lost,  not  proper  cross-exam- 
ination; People  V.  Oyer,  etc..  County,  83  N.  Y.  459,  refusing  to  allow 
cross-examination  to  develop  defense  by  leading  questions;  Miller  v. 
Miller,  92  Ya.  516,  23  S.  B.  893,  holding  that  by  cross-examining 
on  matters  not  testified  to  directly,  objection  to  competency  of  wit- 
ness was  waived;  Carey  v.  Hart,  63  Yt  426,  21  AtL  538,  holding 
cross-examination  by  plaintiff  in  replevin  of  defendant's  witness  as 
to  value  of  a  horse  not  testified  to  in  chief,  Improper;  Bosum  v. 
Hodges,  1  S.  Dak.  310,  47  N.  W.  140,  in  action  for  conversion  holding 
cross-examination  as  to  money  paid  to  witness  improper;  Tourtelotte 
V.  Brown,  4  Colo.  App.  385,  36  Pac.  76,  holding  party  bound  by  wit- 
ness' evidence  on  collateral  matters  given  on  cross-examination; 
Wright  V.  Gaff,  6  Ind.  420,  holding  party  bound  by  prejudicial  matter 
collateral  to  direct  evidence  brought  out  by  cross-examination;  State 
V.  Swayze,  30  La.  Ann.  2,  1327,  holding  that  State  could  not  cross- 
examine  defendant's  witness  on  facts  not  connected  with  matters 
testified  to  in  chief;  Wills  v.  Russell,  100  U.  S.  626,  25  L.  608,  holding 
cross-examination  of  witness  as  to  character  of  Jute  rejections,  testi- 
mony in  chief  being  on  payment  of  duties,  improper;  Butler  v. 
Cooper,  3  Kan.  App.  148,  42  Pac.  810,  holding  cross-examination  as 
to  statements  made  in  relation  to  property  of  witness  testifying 
merely  to  demand  before  suit,  Improper.  In  note  on  this  point  In 
38  Am.  St  Rep.  894,  in  quotation  from  dissenting  opinion  In  State  v. 
Duncan,  infra. 

Cited  with  approval  in  dissenting  opinions.  Mask  v.  Mississippi,  32 
Miss.  430,  majority  holding  witness  for  prosecution  could  be  prop- 
erly cross-examined  as  to  all  facts  relevant  to  Issue;  State  v.  Duncan, 
7  Wash.  343,  35  Pac.  119,  majority  allowing  cross-examination  tend- 
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tug  to  impeach  veracity  of  witness'  direct  testimony.  Cited  bnt  mis- 
appUed  in  Fralick  v.  Presley,  29  Ala.  461,  65  Am.  Dec.  416,  allowing 
cross-examination  of  witness,  testifying  directly  to  one  fact,  on  all 
facts  of  the  case. 

Distinguished  in  Sayage  ▼.  State,  18  Fla.  957,  holding  witness  de- 
scribing struggle  could  be  cross-examined  as  to  all  he  saw;  Mc- 
Cleskey  ▼.  Leadbetter,  1  Ga.  556,  withholding  deposition  from  Jury 
because  cross-interrogatory  within  scope  of  direct  interrogatory  was 
nnanswered;  Huckleberry  v.  Riddle,  29  Ind.  457,  reversing  Judgment 
for  excluding  cross-examination  on  points  brought  out  in  examina- 
tion in  chief;  Glenn  t.  Gleason,  61  Iowa,  32,  15  N.  W.  661,  allow- 
ing cross-examination  of  witness  to  signing  of  note  to  include  con- 
sideration and  circumstances  leading  to  execution  of  note;  Griffith 
T.  Dilfenderfer,  50  Md.  478»  holding  cross-examination  of  witness  as 
to  rough  draft  of  will  proper  where  his  direct  testimony  referred  to 
It;  Herrlck  t.  Swomley,  56  Md.  465,  allowing  witness,  testifying  to 
genuineness  of  note,  to  be  cross-examined  as  to  when  he  first  saw  it; 
Territory  v.  Rehberg,  6  Mont  470,  13  Pac.  134,  allowing  cross-exam- 
ination of  witness  testifying  that  he  saw  deceased  as  to  whether  he 
saw  deceased  abused;  Chandler  v.  AUlson,  10  Mich.  478,  allowing 
cross-examination  as  to  terms  of  holding,  where  witness  testified  in 
his  own  behalf  as  to  his  tenancy.  Denied  in  Rush  y.  French, 
daborately  reyiewlng  all  the  cases,  1  Ariz.  (Ter.)  132,  134,  holding 
that  witness  of  adverse  party  testifying  directly  to  one  fact  may  be 
cross-examined  on  all  facts  provable  under  general  denial;  Legg  v. 
Drake,  1  Ohio  St  290,  holding  that  adverse  party's  witness  may  be 
cross-examined  on  all  facts  necessary  to  his  case;  Bean  v.  Green,  33 
Ohio  St  450,  holding  that  limits  of  cross-examination  rest  in  dis- 
cretion of  trial  court;  Alexander  v.  State  (Tex.  Cr.),  49  S.  W.  231, 
holding  that  defendant  testifying  Iq  his  own  behalf  can  be  cross- 
examined  as  to  entire  case.  Denied  and  rejected  as  dictum  in 
opinion  in  Campeau  v.  Dewey,  9  Mich.  425,  dissenting  on  this  point 
reviewing  many  cases,  majority  sustaining  rule  stated  in  principal 


Bvidonoe. —  In  an  action  for  infringement  of  patent  evidence  of 
a  compromise  by  which  patentee  and  plaintiff  allowed  third  persons 
to  use  the  patent  is  inadmissible  as  res  inter  alios  acta,  and  if 
offered  for  the  purpose  of  rebuttal  of  testimony  in  chief  referring  to 
it  that  purpose  must  be  stated  and  the  right  to  offer  it  established 
beyond  a  reasonable  doubt  P*  461. 

Cited  with  approval  in  Gandolfo  v.  State,  11  Ohio  St  116,  over- 
ruling exception  to  ruling  excluding  evidence  of  good  character, 
where  object  of  evidence  was  not  stated  in  exception;  Hamilton  v. 
State,  34  Ohio  St  86,  overruling  exception  to  ruling  excluding 
evidence  of  bad  character  where  object  of  evidence  was  not  shown 
by  the  exception. 
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Parol  evidence  bearing  upon  writings  ought  not  to  be  admitted 
without  producing  the  writings,  so  that  court  and  Jury  may  see 
whether  it  will  vary  or  contradict  the  writings,  p.  461. 

Patents  —  Svidence. —  Testimony  of  the  declarations  of  the  plain- 
ti£F,  the  inyentor,  in  suit  for  infringement,  prior  to  the  date  of  his 
original  patent,  describing  his  invention,  its  nature  and  objects,  are 
admissible  as  res  gestae  and  are  proof  of  the  date  and  origin  of  the 
invention,  p.  462. 

Cited  with  approval  In  Davidson  v.  Lewis,  7  Fed.  Gas.  85,  order- 
ing patent  to  issue  on  inventor's  declarations  proving  priority;  Diets 
v.  Wade,  7  Fed.  Gas.  687,  688,  holding  inventor  giving  verbal  descrip- 
tion to  workman  entitled  to  patent  as  against  subsequent  inventor 
obtaining  prior  patent;  Stephens  v.  Salisbury,  22  Fed.  Gas.  1284, 
holding  verbal  statements  of  inventor  sufficient  to  prove  time  of 
invention;  Yearsley  v.  Brookfield,  30  Fed.  Gas.  799,  holding  in- 
ventor's declarations,  describing  his  patent,  made  before  contest  for 
patent,  admissible;  Standard  Cartridge  Co.  v.  Peters  Co.,  77  Fed. 
646,  holding  plaintiff's  oral  explanation  antedating  reduction  to 
practice  by  defendant,  admissible  to  overcome  presumption  of 
priority  from  patent 

Distinguished  in  Allen  v.  Blunt,  2  Wood.  &  M.  128,  F.  G.  217, 
holding  letter  of  commisssloner  of  patents  to  plaintiff  inadmissible 
as  res  gestae  to  prove  date  of  invention. 

Mode  of  trial  and  order  of  evidence  are  matters  in  the  discretion 
of  the  trial  court,  and  the  rejection  of  evidence  offered  by  defend- 
ant, after  he  had  closed  his  case,  is  an  exercise  of  discretion,  with 
which  the  Supreme  Court  will  not  interfere,  p.  463. 

Cited  with  approval  and  principle  followed  in  Johnston  v.  Jones, 
1  Black,  227,  17  L.  122,  refusing  to  interfere  with  ruling  of  trial 
.court  rejecting  evidence  in  rebuttal  because  not  offered  in  chief; 
First  Unitarian  Soc.  v.  Faulkner,  91  U.  S.  418,  23  L,  284,  refusing  to 
interfere  with  ruling  of  trial  court  admitting  declarations  subject 
to  proof  of  agency;  In  re  Thiell,  4  Biss.  244,  F.  C.  13,882,  refusing  to 
interfere  with  assignee's  discretion  in  setting  apart  bankrupt 
"  other  articles  and  necessaries; "  Seymour  v.  Malcolm,  etc.  Co.,  58 
Fed.  960, 16  U.  S.  App.  245,  refusing  to  hold  limitation  of  cross-exami- 
nation of  defendant,  reversible  error;  Smith  v.  Mayer,  3  Colo.  210, 
allowing  trial  court  to  receive  in  rebuttal  evidence  properly  part  of 
case  in  chief;  Bannon  v.  Warfleld,  42  Md.  89,  sustaining  trial  court 
in  rejecting  evidence  as  to  value  of  a  farm,  introduced  as  sur-rebut- 
tal,  properly  part  of  defense  in  chief;  Higley  v.  Gilmer,  3  Mont 
439,  holding  trial  court  did  not  abuse  discretion  in  excluding  cross- 
examination  on  matter  afterwards  introduced  in  rebuttal;  Lacey 
V.  Woodward,  5  N.  Mex.  687,  25  Pac.  786,  allowing  question  over- 
looked on  direct  examination  at  close  of  case;  in  note  to  Ford  v. 
Niles,  1  Hill,  302,  refusing  to  interfere  with  trial  Judge's  exercise  of 
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discretion  In  excluding  testimony  by  plaintiff  after  his  case  closed; 
Barthelemy  t.  People,  2  Hill.  259,  refusing  to  reylew  action  of  trial 
conrt  In  rejecting  evidence  after  proof  was  closed;  McCamey  ▼. 
People,  83  N.  T.  416,  38  Am.  Rep.  457,  allowing  trial  court  to  re- 
view evidence  subject  to  being  connected,  though  connecting  link 
was  not  suppUed;  Godbe  v.  Young,  1  Utah,  57,  allowing  trial  court 
to  receive  plaintiff's  evidence  in  chief  after  defense  rested;  May 
V.  Internal  Loan,  etc.,  Co.,  92  Fed.  447,  holding  question  of  which 
party  entitled  to  close  before  Jury  not  subject  to  writ  of  error;  Wills 
V.  Russell,  100  U.  S.  026,  25  L.  608,  holding  action  of  court  in  per- 
mitting cross-examination  beyond  scope  of  direct,  for  purposes  of 
convenience,  not  prejudicial  and  not  reversible  error.  Cited  In  dis- 
senting opinion  In  Boardman  v.  Woodman,  47  N.  H.  144,  majority 
holding  that  executor's  right  to  open  and  close  In  will  contest  is 
absolute. 

Distinguished  in  Tourtelotte  v.  Brown,  1  Colo.  App.  414,  29  Pac 
132,  holding  trial  court  abused  Its  discretion  in  allowing  defendant 
to  make  plaintiff's  witness  general  witness  for  defense  by  cross- 
examination;  McManus  V.  Mason,  43  W.  Va.  199,  27  S.  B.  294,  hold- 
ing trial  court's  discretion  did  not  extend  to  exclusion  of  legal 
evidence. 

14  Pet  464-477,  10  L.  543,  UNITED  STATES  V.  MORRIS. 

Slave  trade  act  of  1800,  being  a  penal  statute,  must  be  construed 
strictly,  but  the  evident  Intent  of  the  legislature  will  not  be  defeated 
by  a  forced  and  overstrict  construction;  accordingly  a  vessel  bound 
for  Africa  for  a  cargo  of  slaves  is  deemed  employed  in  the  slave 
trade  and  In  the  transportation  of  slaves,  before  any  slaves  are  re- 
ceived on  board,  p.  476. 

The  following  cases  cite  and  rely  upon  this  holding:  United  States 
V.  Hartwell,  6  Wall.  396,  18  L.  833,  holding  assistant  treasurer's 
clerk  a  Federal  officer  within  meaning  of  treasury  act  of  August  6, 
1846;  United  States  v.  Whlttier,  5  Dill.  39,  F.  C.  16,688,  construing 
act  of  July  12,  1876,  relative  to  mailing  obscene  matter,  not  to  in- 
clude sealed  letter  sent  in  reply  to  detective's  decoy;  United  States 
V.  Reese,  5  Dill.  413,  F.  C.  16,137,  construing  statute  punishing 
timber  cutting  on  United  States  lands  not  to  Include  timber  cut  on 
Indian  lands;  United  States  v.  Rhodes,  1  Abb.  (U.  S.)  37,  F.  C.  16,151, 
constmlng  act  of  April  9,  1866,  to  give  colored  prosecutor  in  prosecu- 
tion for  burglary  right  to  testify;  United  States  v.  Clayton,  2  Dill. 
226,  F.  C.  14,814,  holding  governor  not  an  election  officer  within  act 
of  May  31,  1870,  punishing  fraud  by  election  officers;  United  States 
V.  Mattock,  2  Sawy.151,  F.  C.  15,744,  construing  act  of  June  30,  1833, 
prohibiting  pasturage  of  cattle  on  Indian  lands,  to  include  sheep; 
United  States  v.  Lasher,  134  U.  S.  628,  33  L.  1083,  10  S.  Ct.  626,  con- 
struing sections  3891  and  5467  of  the  revised  statutes  relative  to 
embezsUng  letters  and  their  contents;  United  States  v.  Chase,  135 
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n.  S.  261,  34  li.  120,  10  8.  Ot  758,  holding  mailing  of  an  obscene  pri- 
rate  letter  not  an  offense  within  act  of  July  12,  1879,  pnnishing  mail- 
Ing  of  obscene  writings;  Taylor  y.  Oilman,  23  Blatchf.  827,  24  Fed. 
634,  holding  sheet  containing  table  of  electoral  votes  not  a  chart 
within  copyright  act;  Crosby  v.  Hawthorn,  25  Ala.  225,  holding  at- 
tempt to  persuade  slaves  to  mn  away  an  offense  within  statute  pun- 
ishing i>erson  aiding  slave  to  run  away;  Ritchie  v.  People,  155  IlL 
103,  46  Am.  St  Rep.  318,  40  N.  E.  455,  29  L.  R.  A.  82,  holding  statute 
prohibiting  person  to  be  employed  more  than  a  certain  number  of 
hours,  as  prohibiting  right  to  contract  for  such  employment  and 
unconstitutional;  State  v.  Reid,  125  Mo.  48,  28  S.  W.  173,  holding 
trust  company  not  within  provision  of  section  3581,  revised  statutes 
of  1889,  punishing  officers  of  insolvent  banks  for  receiving  deposits; 
Nevada  v.  GaL  Mining  Co.,  13  Nev.  218,  construing  revenue  law  with 
reference  to  penalty  for  collection  of  delinquent  taxes  on  proceeds  of 
mines;  State  v.  Johnson,  16  S.  O.  189,  holding  act  forbidding  carry- 
ing of  concealed  weapons  violated  where  weapon  partially  con- 
cealed; United  States  v.  Williams,  8  Fed.  491,  holding  private  letter 
exposing  simply  address  of  addressee  not  within  act  prohibiting 
mailing  of  obscene  matter;  French  v.  Foley,  11  Fed.  806,  construing 
act  allowing  a  penalty  against  affixing  to  patented  article  mark  of 
patentee  of  article  in  question;  United  States  v.  Gomerford,  25  Fed. 
904,  holding  mailing  of  private  obscene  letter  not  an  offense  within 
meaning  of  revised  statutes,  section  8393;  In  re  Ck>y,  31  Fed.  800, 
127  U.  S.  739,  note,  holding  offense  against  revised  statutes,  Ind. 
1881,  chapter  56,  complete  on  delivery  of  tally  sheet  by  election  offi- 
cer to  person  not  entitled  to  receive  it  without  proof  of  alterations; 
United  States  v.  Garretson,  42  Fed.  25,  holding  statute  prohibiting 
wanton  destruction  of  timber  on  lands  reserved  for  public  use  not 
to  embrace  lands  open  for  pre-emption;  United  States  v.  Ellis,  51 
Fed.  810,  holding  lager  beer  within  statute  prohibiting  introduction 
of  wine  or  spirituous  liquors  Into  the  Indian  country;  United  States 
V.  Wilson,  58  Fed.  771,  holding  mailing  of  obscene  private  letter  not 
within  statute  prohibiting  mailing  of  obscene  letter  or  other  publi- 
cation; Gharge  to  Grand  Jury,  30  Fed.  Gas.  1027,  laying  down  rule 
that  no  actual  transportation  of  slaves  is  necessary  to  incur  penal- 
ties of  act  of  May  10,  1800;  United  States  v.  The  Catharine,  2  Paine. 
749,  F.  C.  14,755,  holding  that  owner's  property  right  in  vessel  em- 
ployed in  slave  trade  ceased  when  employment  began;  United  States 
V.  The  Catharine,  2  Paine,  756,  F.  G.  14,755,  rejecting  seamen's  lien 
for  wages  on  vessel  bound  for  cargo  of  slaves;  United  States  v. 
Greathouse,  4  Sawy.  484,  485,  F.  G.  15,254,  holding  a  vessel  engaged 
on  a  preliminary  voyage  to  a  port  whence  she  was  to  start  as  a  pri- 
vateer, guilty  of  treason;  The  Porpoise,  2  Curt.  312,  314,  F.  G.  11,284, 
forfeiting  a  vessel  engaged  as  a  tender  to  slaves  as  being  engaged  in 
the  slave  trade. 

Cited  also  in  dissenting  opinion  in  United  States  v.  Reese,  92  U.  S. 
244,  23  L.  574,  majority  holding  act  of  May  31,  1870,  punishing 
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wzongfnl  lefusal  to  receiye  vote  because  of  color  nnconstltatioiial; 
Jones  V.  Iowa,  1  Iowa,  403,  majority  holding  right  to  punish  offenses 
sgalnst  act  of  1839  defining  crimes,  repealed.  Discussed  In  United 
States  Y.  Huggett,  40  Fed.  638»  holding  mailing  of  sealed  obscene 
letter  before  acts  of  June  18  and  September  26,  1888,  not  an  offense 
against  the  goyemment.  Cited  without  application  In  Narramore 
T.  Clark,  63  N.  H.  167,  holding  attorney  chargeable  as  trustee,  not 
as  employee,  with  moneys  collected  by  him. 

Distinguished  In  United  States  v.  The  Catharine,  2  Paine,  741,  F. 
G.  14,755,  holding  American  vessel  bound  for  Africa  to  change  her 
nationality  there  and  take  cargo  of  slaves,  not  subject  to  forfeiture 
in  hands  of  bona  fide  purchaser;  In  re  Buell,  8  DllL  123,  F.  C.  2,102, 
holding  indictment  alleging  composition  of  Ubel  in  District  of  Co- 
lumbia, but  publication  elsewhere,  defective  on  prosecution  by  the 
United  States  for  criminal  libel;  Murray  v.  State,  21  Tex.  App. 
633,  57  Am.  Bep.  629,  2  S.  W.  762,  holding  injury  to  locomotive  en- 
gine not  within  statute  punishing  malicious  mischief  to  "  any  grow- 
ing fruit,  com,  grain  or  other  agricultural  product  or  property,  real 
or  personal" 

Miscellaneous. —  Cited  in  The  Mary  Ann,  Abb.  Adm.  271,  F.  C. 
9494,  holding  seamen  of  vessel  fitted  out  for  slave  trade  and  for- 
Mted  by  government,  entitled  to  wages. 

14  Pet  478,  10  L.  550,  UNITBD  STATBS  V.  WATERMAN. 

Spcmish  grants. —  A  lawful  grant  by  the  government  of  Florida, 
made  before  the  concession,  on  conditions,  all  of  which  have  been 
performed  by  the  grantee,  confirmed  on  the  authority  of  prior 
decisions,  p.  478. 

Not  dted. 

14  Pet  479-496,  10  L.  560,  BROWN  v.  McGRAN. 

An  instruction  which  involves  matters  of  fact  which  are  for  the 
Jury  to  decide  is  Improper;  but  the  facts  may  be  assumed  and  the 
jury  instructed  what  the  law  is  if  they  find  the  facts  as  assumed, 

p.  49a. 

Factors. —  In  case  of  an  unconditional  consignment  to  a  factor  for 
sale,  who  makes  advances,  he  may  sell  at  his  own  discretion  and 
contrary  to  subsequent  instructions,  where  the  consignor  has  be- 
come Insolvent,  p.  495. 

Cited,  affirmed  and  principle  followed  in  Felld  v.  Farrington,  10 
WalL  149, 19  K  925,  holding  that  factors  were  justified  in  disregard- 
ing principars  orders  to  sell  on  a  certain  day,  because  of  large  ad- 
vances by  them;  Rice  v.  Brook,  20  Fed.  613,  holding  that  a  factor 
who  has  made  advances  and  Is  ordered  to  sell  must  do  so  as  soon 
as  he  can  sell  for  enough  to  reimburse  him;  United  States  v.  Three 
Hundred  and  Ninety-six  Barrels,  etc.,  28  Fed.  Cas.  129,  allowing  fac- 
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tor  to  enforce  lien  for  advances  on  consignment  of  whisky  forfeited 
under  revenue  laws;  Blackmar  v.  Thomas,  28  N.  Y.  70,  71,  holding 
complaint  for  balance  due  on  advances  after  sale  of  consignment 
sufficient,  sale  being  authorized  by  principal;  in  note  6  McCrary,  227, 
on  point  that  factor  may  sell  without  special  instructions  to  reim- 
burse himself  for  advances;  Beavers  v.  Hardie,  59  Ala.  575,  holding 
that  factor  could  sell  to  reimburse  advances  contrary  to  principal's 
orders;  Bamett  v.  Warren  &  Co.,  82  Ala.  561,  2  So.  459,  holding  fac- 
tor paying  principal's  debt  to  plaintiff  by  draft  on  faith  of  cotton 
consignment,  liable  absolutely  on  draft  as  a  purchaser  of  the 
cotton;  KoUock  v.  Jackson,  6  6a.  162,  holding  that  judgment  lien 
prevailed  over  subsequent  lien  of  factor  having  Judgment  debtor's 
goods  in  possession;  Mooney  v.  Musser,  45  Ind.  119,  allowing 
factor  advancing  more  than  the  value  of  consignment  to  disobey 
orders  to  sell  at  a  fixed  price,  and  to  sell  for  what  he  could  get; 
Davis  V.  Kobe,  86  Minn.  216,  1  Am.  St  Rep.  665,  30  N.  W.  663. 
holding  factor  who  made  large  advances  authorized  to  sell,  con- 
trary to  orders,  after  unsuccessful  attempts  to  get  reimburse- 
ments; Whitney  v.  Wyman,  24  Md.  142,  holding  factor  not  bound 
to  obey  orders  fixing  selling  price,  made  long  after  advances 
by  him;  Capron  v.  Adams,  28  Md.  544,  holding  principal's  liabil- 
ity for  deficiency  on  advances,  after  sale  by  factor  under  author- 
ized discretion,  fixed  at  time  when  account  of  sales  Is  presented; 
Cotton  V.  Hiller,  52  Miss.  15,  holding  factor  authorized  in  selling  to 
protect  advances,  contrary  to  orders,  but  liable  for  selling  at  too  low 
a  figure;  Howard  v.  Smith,  56  Mo.  316,  holding  factor  under  general 
consignment,  having  incurred  liabilities,  entitled  to  sell,  though  at 
lower  rate  than  subsequently  fixed  by  consignor;  Campbell  Co.  v. 
Angus,  91  Va.  444,  22  S.  E.  169,  sustaining  instruction  that  factor 
might  reimburse  himself  for  advances  by  sale  of  consignment;  Jones 
T.  Gallagher,  3  Utah,  61,  1  Pac.  17,  in  action  for  unpaid  advances, 
holding  counterclaim  for  damages  for  failure  to  sell  when  ordered, 
not  allowable;  Blair  v.  Childs,  10  Heisk.  202,  holding  factor  not 
bound  to  sell  unless  goods  would  bring  amount  advanced;  Bell  v. 
Hannah,  3  Baxt.  52,  53,  reversing  an  instruction  allowing  damages 
for  sale  by  factor  at  time  when  prices  were  low,  to  reimburse  ad- 
vances; Beadles  v.  Hartmus,  7  Baxt  479,  480,  holding  question 
whether  orders  were  g^iven  at  time  of  consignment  controlling 
manner  of  sale,  was  for  Jury;  Lockett  v.  Baxter,  3  Wash.  Ter.  353, 19 
Pac.  24,  in  action  for  balance  due  on  advances,  factors  held  entitled 
to  sell  consignment  to  protect  advances;  Butterfield  v.  Stephens,  59 
Iowa,  598,  13  N.  W.  752,  holding  factor  who  made  advances  entitled 
to  delay  sale,  but  question,  whether  he  did  so  from  negligence,  for 
Jury;  in  exhaustive  and  elaborate  note  in  58  Am.  Dec.  160,  on  point 
that  factor  may  sell  to  reimburse  advances  on  notice  to  principal. 

Cited  in  dissenting  opinion  in  Moore  v.  Hill,  38  Fed.  351,  majority 
holding  factor,  who  made  advances  and  sold  cotton,  intrusted  for 
carriage  to  shipmaster  and  fraudulently  consigned  by  him,  liable  to 
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owner.  Cited  by  analogy  In  Thompson  v.  Qwyn,  46  Miss.  624,  hold- 
ing wharfinger  liable  for  negligently  forwarding  cotton  so  that 
orders  to  sell  could  not  be  executed.  Cited  without  application  in 
Stelger  ▼.  Third  Nat  Bank,  2  McCrary,  500,  6  Fed.  675,  construing 
rights  of  factors  to  pledge  consignor's  goods  under  Missouri  statute. 
Distinguished  in  Brander  v.  Phillips,  16  Pet  129,  10  L.  912,  where 
factor  applying  proceeds  of  consignment  to  liquidate  principal's 
draft  was  held  to  have  released  accommodation  makers  of  another 
draft  of  principal  held  by  factor;  Benny  ▼.  Rhodes,  18  Mo.  152,  59 
Am.  Dec.  296,  holding  sale  by  factor  of  goods  consigned  to  him  to 
pay  his  debt  to  defendant  passed  no  title  as  against  principal;  Mar- 
field  v.  Goodhue,  3  N.  Y.  71,  72,  75,  holding  factor  who  had  made 
advances  liable  for  selling  contrary  to  principal's  orders  without 
proof  of  demand  for  reimbursement;  Blot  v.  Boiceau,  3  N.  Y.  82, 
51  Am.  Dec.  346,  holding  factor  not  authorized  to  sell  contrary  to 
orders  given  before  advances  without  demand  for  reimbursement; 
Gihon  V.  Stanton,  9  N.  Y.  481,  holding  factor  paying  sight  draft  upon 
faith  of  consignment  could  not  sue  drawer  until  consignment  proved 
insufficient  to  reimburse  him;  Weed  v.  Adams,  37  Conn.  380,  dis- 
missing bill  for  unpaid  advances  by  factor  who  disobeyed  orders  to 
sell  immediately;  Lewis  v.  Galena,  etc.,  R.  R.  Co.,  40  IlL  287,  holding 
that  consignor  may  stop  in  transitu  where  draft  for  advances  by 
consignee  were  dishonored,  and  consignee  acquired  no  lien;  Marr  y. 
Barrett  41  Me.  405,  holding  consignee  liable  for  a  tortious  conver- 
sion in  selling  at  a  less  price  and  difterent  place  than  the  one  fixed 
by  the  owner;  Switzer  v.  Connett  11  Mo.  90,  holding  factor  selling 
contrary  to  orders  fixing  price,  liable  as  a  purchaser  at  that  price, 
not  in  conversion;  Bell  v.  Maxlmos.  85  Tex.  143,  19  S.  W.  1072,  hold- 
ing factors  liable  for  value  of  cotton  sold  by  them,  after  notice, 
where  principal  solvent  and  willing  to  pay;  Porter  v.  Patterson,  15 
Pa.  St  234,  holding  factor  bound,  by  instruction  not  "  to  sell  unless  a 
fair  profit  can  be  realized,"  agreed  to  before  arrival  of  cargo,  in 
spite  of  previous  advances;  McGraft  v.  Rugee,  60  Wis.  410,  50  Am. 
Rep.  379,  19  N.  W.  532,  holding  factor  no  lien  for  advances  where 
balance  of  accounts  is  against  him;  Henry  v.  Buckner,  13  Colo.  21, 
21  Pac.  917,  holding  sale  of  wagon  and  harness  without  team,  under 
agreement  to  sell  it  all,  for  advances  to  owner,  authorized;  Smith  v. 
Dare  (Md.),  42  AtL  910,  holding  power  of  attorney  to  agent  to  man- 
age farm  revocable  at  will,  though  he  voluntarily  advances  rents. 
Denied  in  Hilton  v.  Yanderbilt  82  N.  Y.  597,  in  opinion  dissenting  on 
the  facts,  majority  holding  in  action  for  unpaid  balance  that  sale,  by 
factors  who  had  made  advances,  without  consulting  principal,  was 
unauthorized. 

Factors  —  Dasnagee. —  Where  cotton  is  sold  by  a  factor  without 
the  consent  of  the  owner,  the  latter  may  recover  the  value  of  the 
cotton  on  the  day  of  sale,  as  for  conversion,  or  its  value  on  the  day 
on  which  he  ordered  the  cotton  to  be  sold,  p.  496. 
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Cited  with  approyal  in  Airlngton  t.  Wllmlngrton,  etc^  B.  B.,  6 
Jones  Ii.  70,  72  Am.  Dec.  560,  holding  common  carrier  liable  for 
Bending  cotton  to  wrong  factor  who  sold  for  his  principal,  where 
right  consignee  had  orders  to  hold  consignment  until  rise  in  prices. 

Court  —  Jury. — Although  the  interpretation  of  written  instru- 
ments is  properly  for  the  court,  the  interpretation  of  correspondence 
between  a  principal  and  his  factor,  where  the  intention  of  the  par- 
ties is  in  doubt,  as  where  language  of  the  principal  may  import 
either  a  wish  or  an  order,  may  be  left  to  the  Jury,  p.  404. 

Cited  with  approyal  in  Fagin  v.  Connolly,  25  Mo.  06,  69  Am.  Dec 
451,  refusing  to  interfere  with  construction  of  correspondence  by 
court  sitting  as  a  Jury;  Roberts  v.  Bonaparte,  73  Md.  200,  20  AtL  920, 
10  L.  R.  A.  690,  holding  that  court  properly  let  Jury  find  what  a  con- 
tract, contained  in  parol  and  written  evidence,  was;  In  very  elaborate 
note  in  69  Am.  Dec.  456,  on  this  point. 

Distinguished  in  Turner  v.  Yates,  16  How.  23,  14  L.  829,  holding 
that  court  properly  instructed  Jury  that  from  letter  of  advice  and 
draft  it  appeared  that  draft  was  against  consignment;  Scanlan  v. 
Hodges,  52  Fed.  360,  10  U.  S.  App.  352,  sustaining  ruling  of  trial 
court  that  correspondence  between  parties  constituted  their  con- 
tract; Benny  v.  Rhodes,  18  Mo.  152,  69  Am.  Dec.  296,  holding  sale  by 
factor  of  goods  consigned  to  pay  his  debt  to  defendant  passed  no 
title  as  against  prindpaL 

Miscellaneous.—  Cited  in  Wilson  v.  Wilson,  26  Pa.  St  394,  holding 
that  principal's  expression  of  a  wish  to  an  agent  will  be  presumed 
an  order. 

14  Pet  497-523,  10  L.  559,  DBCATUB  v.  PAULDING. 

ICandamus. —  The  action  of  the  secretary  of  the  treasury  in  re- 
quiring a  naval  officer's  widow  to  elect  whether  she  will  be  pen- 
sioned under  a  special  act  of  Congress,  pensioning  her,  or  under  the 
general  pension  law,  is  not  ministerial,  but  an  exercise  of  executive 
discretion,  not  controllable  by  mandamus  from  the  Circuit  Court, 
pp.  515-517. 

This  case  is  an  excellent  illustration  of  a  non-ministerial,  discre- 
tionary act  which  the  courts  improperly  decline  to  control  by  man- 
damus. The  citations  collect  many  subsequent  authorities  relying 
upon  this  precedent  for  a  similar  holding. 

Those  which  affirm  and  apply  this  rule  are  in  part  as  follows: 
Brashear  v.  Mason,  6  How.  101,  12  L.  361,  refusing  mandamus 
against  secretary  of  navy  to  compel  payment  to  one  claiming  to  be 
naval  officer;  Wilkes  v.  DInsman,  7  How.  129,  12  L.  636,  holding 
authority  of  naval  commander  to  punish  marines  quasi-Judicial  and 
not  subject  to  review  in  a  civil  action  unless  exercised  maliciously 
and  erroneously;  Reeside  v.  Walker,  11  How.  290,  13  L.  700,  affirm- 
ing Ex  parte  Reeside,  20  Fed.  Cas.  458,  refusing  to  direct  secretary 
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ef  treasury  to  enter  plaintilTB  testator's  claim  on  the  books  of  the 
department;  Bartlett  v.  Kane,  16  How.  272,  14  L.  835,  holding  that 
Importer  could  not  have  appraisement,  from  which  he  f&iled  to 
appeal,  rerlewed  In  court;  United  States  t.  Seaman,  17  How.  230,  15 
L.  227,  refusing  to  Interfere  by  mandamus  with  decision  of  superln- 
teodent  of  public  printing  giving  report  to  printer  of  House  of  Rep- 
resentatiyes  for  printing;  United  States  v.  Guthrie,  17  How.  304,  15 
L.  106,  denying  mandamus  to  compel  secretary  of  treasury  to  pay 
claim  of  a  justice  for  salary  for  unexpired  term,  after  removal;  Com- 
missioner of  Patents  v.  Whiteley,  4  Wall.  534,  18  L.  338,  refusing  to 
mandamus  commissioner  of  patents  to  refer  application  for  a  reissue 
to  an  examiner;  Ex  parte  de  Groot,  6  WalL  497,  18  L.  888,  refusing 
mandamus  to  court  below,  to  compel  it  to  issue  a  writ  of  mandamus; 
Gaines  ▼.  Thompson,  7  WalL  350,  19  L.  64,  refusing  to  enjoin  secre- 
tary of  interior  and  commissioner  of  land  office  from  cancelling  an 
entry  for  land;  Secretary  v.  McGarrahan,  9  Wall.  312,  19  L.  583,  re- 
fusing to  mandamus  secretary  of  interior  to  issue  patent  for  land 
after  proofs  and  hearing  before  secretary;  Garrick  v.  Lamar,  116 
V.  8.  426,  29  L.  678,  6  S.  Ct  425,  refusing  to  mandamus  secretary  of 
interior  to  survey  an  island  in  the  Mississippi  river;  United  States  v. 
Black,  128  U.  S.  46,  46, 82  L.  356, 9  S.  Gt  13, 14,  refusing  to  mandamus 
pensioner  commissioner  to  pay  petitioner  an  increase  of  pension; 
United  States  v.  Lynch,  137  U.  8.  286,  34  L.  702,  11  S.  Gt  116,  refus- 
ing to  mandamus  fourth  auditor  and  second  comptroller  to  allow 
claim  for  mileage  In  accordance  with  construction  of  statute  by 
Supreme  Gourt;^  Redfleld  v.  Windom,  137  U.  S.  643,  644,  34  L.  815, 
11  S.  Gt.  199,  200,  citing  many  cases,  refusing  to  mandamus  secre- 
tary of  treasury  to  issue  draft  to  petitioner  for  work  and  labor, 
where  secretary's  return  showed  disputed  questions  of  fact;  Ex 
Parte  Echols,  39  Ala.  700,  88  Am.  Dec.  751,  refusing  to  mandamus 
speaker  of  House  to  send  bill  to  Senate;  Freeman  v.  Selectmen,  34 
Conn.  416,  refusing  to  mandamus  selectmen  and  town  clerk  to  admit 
petitioner  as  elector;  Seymour  v.  Ely,  87  Gonn.  106,  refusing  to  man- 
damus superintendent  of  highways  to  issue  certificate  that  roads 
were  in  good  repair  according  to  petitioner's  contract;  American 
Casualty  Ins.,  etc.,  Go.  v.  Fyles,  60  Gonn.  459,  462,  25  Am.  St. 
Rep.  339,  342,  22  AtL  494,  495,  refusing  to  mandamus  insurance 
commissioner  to  admit  foreign  insurance  company  to  do  business  in 
the  State;  Forbes  v.  DrlscoU,  4  Dak.  Ter.  349,  81  N.  W.  689,  refusing 
to  hear  and  determine,  under  local  statute,  a  contestant's  right  to  pre- 
emption, while  a  contest  to  the  land  was  pending  in  the  United 
States  land  office;  Towle  v.  State,  3  Fla.  212,  refusing  to  mandamus 
comptroller  to  audit  claim  for  services  in  prosecution  for  assault  and 
battery;  Gumee  v.  Speer,  68  Ga.  713,  refusing  to  mandamus  troas- 
urer  to  pay  State  bonds,  no  executive  warrant,  properly  counter- 
signed, having  been  presented. 

Elsewhere  the  following  affirm  and  apply  the  syllabus  doctrine: 
HonJday  v.  Henderson,  67  Ind.  109,  refusing  to  mandamus  auditor 
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to  make  publication  under  a  local  statute  In  a  certain  newspaper  as 
being  *'one  of  tlie  two  leading  daily  newspapers  in  the  State;" 
State  v.  Board  of  Liquidation,  42  La.  Ann.  668,  7  So.  710,  refusing 
to  compel  official  board  of  liquidation  by  mandamus  to  meet  and 
take  action  on  State  bonds;  Green  ▼.  Pumell,  12  Md.  835,  refusing 
to  mandamus  comptroller  to  grant  warrant,  for  sum  contained  in 
general  appropriation  act,  for  "the  rent  of  house  for  flre-engine;" 
State  v.  Latrobe,  81  Md.  246,  31  Ati.  704,  in  separate  opinion,  deny- 
ing writ  of  mandamus  to  compel  mayor  to  grant  permit  to  dig  up 
street;  Swan  y.  Gray,  44  Miss.  397,  refusing  to  mandamus  clerk  to 
approve  bonds  of  sheriff;  Brown  t.  Turner,  70  N.  0.  105,  denying 
mandamus  to  compel  secretary  of  State  to  deliver  to  petitioner 
matter  to  be  printed  where  his  titie  as  State  printer  was  disputed; 
Burton  v.  Furman,  115  N.  C.  168,  20  S.  B.  444,  refusing  mandamus 
to  compel  auditor  to  issue  warrant  on  claim  for  legal  services; 
State  V.  Vemer,  30  S.  G.  279,  9  S.  E.  1T4,  refusing  mandamus  to  com- 
pel State  pension  board  to  approve  an  application  for  a  pension; 
White's  Greek  Turnpike  Go.  v.  Marshall,  2  Baxt  123,  holding  in- 
junction, not  mandamus,  proper  remedy  to  restrain  commissioners 
from  opening  gates  of  toll  road;  Glasscock  v.  Gommissioners,  3 
Tex.  53,  refusing  to  mandamus  commissioner  of  land  office  to  issue 
patent  on  certificate  of  investigating  commissioners  of  doubtful 
authenticity;  Meyer  v.  Garolan,  9  Tex.  253,  refusing  by  mandamus 
to  compel  clerk  to  accept  bond  on  appeal;  Bledsoe  v.  International 
R.  R.  Go.,  40  Tex.  559,  564,  569,  refusing  mandamus  to  compel  comp- 
troller to  countersign  and  register  bonds  to  be  issued  when  work  of 
railroad  completed;  Kuechler  v.  Wright,  40  Tex.  665,  671,  672,  in 
separate  opinion  holding  commissioner  of  land  office  made  by  Gon- 
stitution  one  of  the  heads  of  State  executive  departments  not  sub- 
ject to  mandamus  to  compel  issuance  of  patents;  Hough  v.  Western 
Transp.  Go.,  1  Biss.  429,  F.  G.  6,724,  refusing  mandamus  from  Fed- 
eral Gircuit  Gourt  to  compel  State  court  to  remove  cause  to  Federal 
court;  D.  M.  Ferry  Go.  v.  United  States,  85  Fed.  557,  54  U.  S.  App. 
718,  720,  refusing  to  review  decision  of  secretary  of  treasury  re- 
jecting claim  for  destruction  of  imported  merchandise;  Dudley  v. 
.Tames,  83  Fed.  349,  refusing  to  enjoin  United  States  marshal  for 
district  of  Kentucky  from  removing  deputy  from  office;  Bnterprise 
Sav.  Assn.  v.  Zumstein,  67  Fed.  1007,  87  U.  S.  App.  71,  affirming 
S.  G.,  64  Fed.  840,  refusing  to  enjoin  execution  of  order  of  post- 
master-general forbidding  delivery  of  mail  to  corporation  engaged  in 
lottery  business;  Weil  v.  Galhoun,  25  Fed.  875,  refusing  to  enjoin 
ordinary  from  declaring  result  of  Georgia  election;  McElrath  v. 
Mcintosh,  16  Fed.  Gas.  80,  81,  refusing  to  enjoin  secretary  of  treas- 
ury from  paying  claimant  more  than  one-half  of  a  claim  awarded 
under  Gherokee  treaty  on  bill  by  claimant's  former  attorney;  Slack 
V.  Jacob,  8  W.  Va.  662,  denying  jurisdiction  of  Gircuit  Gourt  to  en- 
join governor  from  removing  papers  and  other  movable  property 
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imder  statute  changing  seat  of  gOTemment,  statute  not  haying  been 
declared  unconstitutional;  De  Peyster  ▼.  Baker,  89  Tex.  159,  161,  84 
8.  W.  107,  refusing  to  compel  commissioner  of  land  office  by  man- 
damus to  issue  certificate  as  basis  for  return  of  purchase  money 
paid  on  illegal  sale;  Houston  Tap,  etc.,  Co.  v.  Bandolph,  24  Tex.  342, 
refusing  to  mandamus  State  treasurer  to  pay  over  school  bonds  on 
warrant  issued  in  favor  of  petitioner  by  school  commissioners. 

Cited  with  approval  in  dissenting  opinion  in  Luther  v.  Borden,  7 
How.  56,  12  L.  006,  majority  following  decision  of  courts  of  Rhode 
Island  in  upholding  charter  government  as  against  government 
established  by  voluntary  convention;  State  v.  Botwitt,  15  Mont  46, 
37  Pac  851,  majority  granting  mandamus  to  compel  secretary  of 
State  to  certify  to  county  clerks  questions  to  be  voted  upon;  Lynn 
T.  Polk,  8  Lea,  284,  majority  allowing  taxpayers'  bill  quia  timet  re- 
straining executive  officers  from  funding  public  indebtedness  under 
void  act  Cited  ex  exemplo  in  Delgado  v.  Chavez,  6  N.  Mex.  648, 
25  Pac.  948,  refusing  habeas  corpus  to  clerk,  imprisoned  for  failure 
to  obey  mandamus,  commanding  him  to  recognize  a  claimant  as 
county  commissioner.  Discussed  in  Weeks  v.  Gamble,  13  Fla.  24, 
granting  mandamus  to  comptroller  to  draw  a  salary  warrant,  who 
refused  so  to  do  because  he  believed  petitioner  not  a  de  jure 
oiBcer. 

Distingruished  in  Commissioner  v.  Smith,  5  Tex.  478,  479,  holding 
mandamus  would  lie  to  compel  commissioner  to  issue  patent 
granted  to  petitioner,  but  denying  writ  for  uncertainty  In  the  peti- 
tion; Bailroad  Co.  v.  Commissioners,  36  Tex.  411,  in  separate  opinion, 
holding  mandamus  lies  against  commissioner  of  land  office  to  com- 
pel issuance  of  land  certificate  to  which  company  has  acquired 
right  under  charter  and  State  laws;  Kuechler  v.  Wright,  40  Tex. 
630,  holding  mandamus  would  lie  against  commissioner  of  land 
office  to  issue  patent  on  proper  certificate  but  refusing  writ  on  facts; 
Nouges  V.  Douglass,  7  CaL  71,  72,  holding  mandamus  would  lie  at 
suit  of  contractor  to  compel  commissioner  to  draw  warrants  but  re- 
fusing writ  on  the  facts;  McCauley  v.  Brooks,  16  Cal.  42,  allowing 
mandamus  against  comptroller  to  enforce  issuance  of  warrant  in 
payment  of  work  under  contract  ratified  by  legislature;  Hoover  v. 
McChesney,  81  Fed.  482,  enjoining  postmaster  from  withholding 
mall  matter  addressed  to  a  private  citizen  under  order  of  postmaster- 
general,  beyond  scope  of  his  constitutional  authority;  United  States 
V.  Schurz,  102  U.  S.  395,  26  L.  171,  enforcing  delivery  to  claimant 
of  patent  signed,  sealed  and  countersigned,  by  mandamus  to  secre- 
tary of  interior;  Noble  v.  Union,  etc.,  B.  B.,  147  U.  S.  171,  37  L. 
125,  13  S.  Ct  272,  enjoining  secretary  of  Interior  from  revoking 
grant  of  right  of  way  made  by  his  predecessor;  Danley  v.  Whiteley, 
14  Ark.  703,  granting  mandamus  compelling  auditor  to  issue  war- 
rant for  printing,  ordered  by  the  legislature  on  claim  certified  by 
secretary  of  State;  Bryan  v.  Cattell,  15  Iowa,  546,  compelling  auditor 
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by  mandamus  to  Issue  warrant  In  favor  of  district  attorney  for 
salary  while  absent  from  office;  Magruder  t.  Swann,  26  Md.  210, 
holding  governor  subject  to  mandamus  on  petition  of  Justice  elected 
to  office  and  demanding  commission;  Swann  v.  Buck,  40  Miss.  290, 
holding  petition  to  compel  auditor  to  allow  warrant  for  salary  pre- 
sented proper  case  for  mandamus,  but  writ  refused  because  of  local 
statute;  Attorney-General  v.  Taggart,  66  N.  H.  370,  29  Atl.  1032, 
granting  mandamus  to  compel  president  of  senate  to  flU  vacancy  in 
governor's  chair;  GuUem  v.  Latimer,  4  Tex.  332,  granting  mandamus 
compelling  surveyor  to  survey  land  to  which  petitioner's  claim 
established.  Distinguished  in  dissenting  opinion  in  United  States 
V.  Guthrie,  17  How.  314,  15  L.  110,  majority  refusing  mandamus 
to  compel  secretary  of  treasury  to  pay  claim  of  a  Justice  for  pay  for 
unexpired  term  after  removaL 

Constitutional  law. —  Courts  cannot  call  upon  heads  of  depart- 
ments to  answer  in  relation  to  official  acts,  nor  can  the  finances  of 
the  United  States  be  controlled  by  the  courts  of  Justice,  per  Catron, 
X,  p.  522. 

Cited  with  approval  in  Houston  Tap,  etc.,  Co.  v.  Randolph,  24 
Tex.  342,  refusing  to  mandamus  State  treasurer  to  pay  over  school 
bonds  on  warrput  issued  in  favor  of  i>etitioner  by  school  commis- 
sioners. 

The  Supreme  Court  should  not  assume  Jurisdiction  to  decide 
whether  an  act  of  the  secretary  of  the  treasury  is  ministerial  or  dis- 
cretionary, or  to  coerce  its  performance  if  it  finds  it  ministerial,  per 
Catron,  pp.  519,  521. 

Cited  with  approval  in  Bledsoe  v.  Int  R.  R.  Co.,  40  Tex.  557,  re- 
fusing to  mandamus  comptroller  and  governor  to  countersign  rail- 
road bonds. 

Distinguished  in  Kuechler  v.  Wright,  40  Tex.  652,  holding  man- 
damus would  lie  to  compel  commissioner  of  general  land  office  to 
issue  patent 

Appeal  and  error. —  The  Judgment  of  a  tribunal,  such  as  the 
Circuit  Court  for  the  District  of  Columbia,  in  refusing  a  writ  of 
mandamus  is  binding,  until  reversal,  upon  every  other  court,  per 
Baldwin,  J.,  pp.  603-606. 

Cited  with  approval  in  United  States  v.  Burdick,  1  Dak.  Ter.  140, 
142,  143,  46  N.  W.  572,  573,  holding  that  Supreme  and  District  Ter- 
ritorial Courts  possess  co-ordinate  Jurisdiction  with  other  Federal 
courts  in  the  issuance  of  writs  of  habeas  corpus. 

Stare  decisis. —  A  question  decided  without  argument  remains 
still  an  open  question,  per  Baldwin,  J.,  p.  607. 

Cited  and  followed  in  Griffin  v.  Chubb,  7  Tex.  610,  58  Am.  Dec. 
87,  discussing  elaborately  the  law  of  malicious  prosecution. 
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14  Pet  524-{»25,  10  L.  572,  UNITED  STATES  y.  STONE. 

Certlflcate  of  dlTision. —  The  Supreme  Court  will  not  consider 
constitutional  questions  on  a  certificate  of  division  entered  pro 
forma  In  a  case  tried  In  the  District  Court  and  prosecuted  to  ver- 
dict but  transferred  by  consent  to  the  Circuit  Court  without  enter- 
ing judgment  for  the  purpose  of  obtaining  a  certificate  of  division, 
such  proceeding  being  entirely  Irregular,  p.  525. 

Cited  and  relied  upon  in  Daniels  v.  Railroad  Co.,  3  Wall  255,  18 
L.  225,  dismissing  cause  sent  up  on  certificate  of  division  Involving 
questions  of  law  and  fact;  Nesmlth  v.  Sheldon,  6  How.  43,  12  L.  337, 
dismissing  cause  where  whole  case  was  sent  up  on  a  certificate  of 
division;  United  States  v.  Gleeson,  124  U.  S.  259,  31  L.  423,  8  S.  Ct 
504,  reversing,  pro  forma,  judgment  against  United  States  for  less 
than  $3,000  by  Court  of  Claims,  rendered  against  opinion  of  that 
court  for  purpose  of  appeal;  Darden  v.  Lines,  2  Fla.  574,  579,  holding 
State  Supreme  Court  has  no  jurisdiction  In  chancery  cause  on  appeal 
from  pro  forma  decree  entered  by  consent;  Bagg  v.  Detroit,  5  Mich. 
69,  holding  Supreme  Court  has  jurisdiction  over  questions  reserved 
In  equity  cases.  Cited  In  dissenting  opinion  In  Steamer  Oregon  v. 
Rocca,  18  How.  576,  15  L.  517,  majority  holding  Supreme  Court  has 
jurisdiction  on  appeal  from  pro  forma  decree  in  admiralty  rendered 
in  Circuit  Court  on  appeal  from  District  Court. 

Distinguished  in  Police  Jury  v.  McDonough,  8  La.  Ann.  363,  hold- 
ing Supreme  Court  will.  In  Its  discretion,  talte  jurisdiction  over 
appeals  from  pro  forma  decrees  in  cases  of  great  importance; 
United  States  v.  Chicago,  7  How.  192,  12  L.  663,  entertaining  juris- 
diction over  certificate  presenting  a  number  of  questions  bearing 
mainly  on  one  point 

14  Pet  526-539,  10  L.  573,  UNITED  STATES  v.  GRATIOT. 

The  term  <<  territoxy ''  In  article  4,  section  3  of  the  Constitution 
of  the  United  States,  Is  equivalent  to  the  word  "  lands,"  p.  537. 

Lead  mines. —  The  act  of  March  3,  1807,  reserving  lead  mines  in 
the  Indiana  territory  and  authorizing  the  president  to  lease  them 
for  five  years,  having  been  passed  before  the  admission  of  Illinois  as 
a  State,  operates  to  reserve  them  as  public  lands  as  against  Illinois, 
nor.  Is  the  limitation  to  lease  for  five  years  a  prohibition  against 
renewal  or  such  other  disposition  as  Congress  may  see  fit  to  make, 
p.  53a 

Cited  and  applied  In  Hawke  v.  Deffebach,  4  Dak.  26,  22  N.  W.  482, 
holding  titie  to  mineral  lands  cannot  be  acquired  under  town  site 
law. 

Limited  In  Lorrimer  v.  Lewis,  1  Morris,  255,  39  Am.  Dec.  463, 
holding  power  to  lease  lead  mines  on  land  In  Iowa,  subject  to  public 
entry,  does  not  reside  In  president 


14  Pet  526-539  Notes  on  U.  S.  Beports.  84 

Constitutioxial  law. —  The  constitatioiial  power  of  Ck>iigres8  "to 
dispose"  of  the  territory  of  the  United  States  is  absolute  and  the 
foundation  of  territorial  govemment;  under  it  Congress  may  lease 
as  well  as  sell  the  lands  of  the  United  States,  p.  538. 

Cited  with  approval  and  principle  followed  in  Doe  y.  Mobile,  9 
How.  469,  13  L.  220,  holding  legislatiye  grant  of  land  owned  by 
United  States  requires  no  patent;  Cross  y.  Harrison,  16  How.  194, 
14  L.  901,  holding  that  Congress  had  power  to  continue  collection  of 
tonnage  duties  under  ciyil  goyemment  in  California  as  the  lawful 
exercise  of  a  belligerent  oyer  conquered  territory;  Murphy  y.  Ram- 
sey, 114  U.  S.  45,  29  L.  57,  5  8.  Ct.  764,  holding  that  Congress  had 
constitutional  power  to  abridge  electoral  rights  of  bigamists  in 
Utah  territory;  United  States  y.  Tichenor,  8  Sawy.  151,  12  Fed.  422, 
holding  order  by  a  military  officer  directing  establishment  of 
military  post  on  public  lands,  yoid;  Lux  y.  Haggin,  69  Cal.  340,  10 
Pac.  722,  holding  that  United  States  has  absolute  title  to  its  lands, 
and  that  grant  of  its  public  land  carries  rights  to  an  unnayigable 
stream  thereon;  Bussell  y.  Lowth,  21  Minn.  169,  170,  18  Am.  Rep. 
391,  392,  holding  Federal  homestead  law  exempting  public  lands 
acquired  thereunder  from  execution,  constitutional;  Thorp  y.  Freed, 
1  Mont.  681,  in  separate  opinion  holding  that  doctrine  of  prior  ri- 
parian owner  has  no  application  as  against  a  subsequent  riparian 
owner  holding  title  from  the  government;  Seymour  y.  Sanders,  3 
Dill.  439,  441,  F.  C.  12,690,  holding  Congress  has  power  to  exempt 
from  execution  from  State  courts  public  lands  granted  by  it  under 
homestead  acts;  Van  Brocklln  y.  Tennessee,  117  U.  S.  168,  29  L.  851, 
6  S.  Ct.  679,  holding  land  sold  to  the  United  States  and  afterwards 
sold  by  the  United  States  cannot  be  sold  for  non-payment  of  State 
taxes  levied  while  held  by  United  States;  Sorrels  v.  Self,  43  Ark. 
453,  holding  land  of  the  United  States  homestead  under  act  of 
Congress  not  liable  for  debt  contracted  prior  to  issuance  of  patent; 
Wood  v.  Pittman,  118  Ala.  212,  20  So.  978,  holding  that  a  State  can- 
not provide  what  shall  evidence  and  constitute  title  as  between  a 
purchaser  and  the  United  States;  Yansickle  v.  Haines,  7  Nev.  263, 
holding  patentee  of  land,  to  which  United  States  had  absolute  title, 
not  deprived  of  riparian  rights,  by  appropriation  prior  to  patent. 

Distinguished  in  Silver  Bow  M.  &  M.  Co.  v.  Clark,  5  Mont  410,  5 
Pac.  573,  holding  that  after  1866,  a  locator  of  mining  claim  acquired 
absolute  title  to  claim  not  to  be  divested  by  subsequent  location  of 
town  site  over  his  claim;  United  States  v.  New  Bedford  Bridge,  1 
Wood.  &  M.  503,  F.  C.  15,867,  holding  that  Massachusetts  could 
legislate  concerning  her  navigable  waters  so  far  as  Congress  had 
not  done  so;  Norrls  v.  Doniphan,  4  Met  (Ky.)  431,  holding  Congress 
could  not  pass  an  act  void  under  the  Constitution  and  enforce  it 
agflinst  a  seceding  State,  as  against  an  alien  enemy.  Distinguished 
in  dissenting  opinion  in  South  End  M.  Co.  v.  Tlnney,  22  Nev.  62,  35 
Pac.  104,  holding  that  plaintiff  acquiring  patent  long  after  applying 
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wad  after  defendant  relocated,  obtained  good  government  title  under 
act  of  1872  and  was  not  estopped  from  asserting  it. 

A  lease  for  years  is  a  contract  for  the  possession  and  profits  of 
land  for  a  determinate  period  with  the  recompense  of  rent  which 
need  not  be  money;  if  received  in  Und,  it  is  rent  in  contemplation  of 
law,  p.  539. 

Cited  with  approval  in  Raynolds  v.  Hanna,  56  Fed.  800,  holding 
an  agreement  whereby  a  coal  mine  was  leased  for  a  royalty,  definite 
up  to  a  certain  amount,  and  contingent  thereafter,  a  lease;  Pelton  v. 
Minah,  etc..  Mining  Co.,  11  Mont  283,  28  Pac.  311,  holding  contract 
to  mine  as  much  ore  as  may  be  desired  for  one  year,  paying  a  per- 
centage of  net  returns  therefor,  a  lease;  Coogan  v.  Parker,  2  S.  C. 
267,  16  Am.  Rep.  671,  holding  tenant  deprived  of  possession  by  war 
waived  right  to  rescind  by  using  premises  after  war. 

14  Pet  540-598,  10  L.  579,  HOLMES  v.  JBNNISON. 

Habeas  corpus  —  Suit. —  A  habeas  corpus  proceeding  is  a  pro- 
ceeding in  which  a  right  Is  litigated  between  parties  In  a  court  of 
Justice  and  is,  therefore,  a  **  suit "  within  the  meaning  of  the  judi- 
ciary act,  per  Taney,  C.  J.,  pp.  565-567. 

Cited  and  foUowed  in  Ex  parte  Milligan,  4  WaU.  113,  18  L.  293, 
holding  habeas  corpus  proceeding  a  "cause"  in  which  questions 
could  be  certified  to  the  Supreme  Court;  Kohl  v.  United  States,  23  L. 
452,  91  U.  S.  375,  holding  Circuit  Court  had  Jurisdiction  over  con- 
demnation proceedings  as  over  a  "  suit; "  King  v.  McLean  Asylum, 
etc.,  64  Fed.  339,  21  U.  S.  App.  481,  26  L.  B.  A.  788,  holding  Circuit 
Court  has  Jurisdiction  over  habeas  corpus  to  release  petitioner  from 
illegal  restraint  by  citizen  of  another  State  as  over  a  suit  between 
citizens  of  different  States;  United  States  v.  Inlots,  3  Bank.  Reg.  61, 
26  Fed.  Cas.  487,  holding  condemnation  proceedings  a  "  suit "  within 
Judiciary  act;  In  re  Reynolds,  20  Fed.  Cas.  612,  holding  habeas 
corpus  a  civil  action  within  act  of  July  2,  1864,  allowing  parties  to 
dvil  actions  to  testify;  State  v.  Newell,  13  Mont  305,  34  Pac.  29, 
holding  habeas  corpus  proceeding  a  special  proceeding  in  nature  of 
action  under  local  statute  allowing  successful  plaintiff  costs.  Cited, 
obiter,  in  CUrk  v.  Sohler,  1  Wood.  &  M.  372,  F.  C.  2,835,  holding 
Ifaine  statute  allowing  new  trial  within  three  years  after  default 
not  repugnant  to  act  of  1789,  authorizing  new  trial  on  motion  after 
verdict  Taylor  v.  New  York,  82  N.  Y.  25,  allowing  set-off  against  a 
county.  Cited,  arguendo,  in  Bryan  v.  Bates,  12  Allen,  212,  granting 
prisoner  who  had  obtained  a  writ  of  error  from  Supreme  Court 
writ  of  habeas  corpus  so  that  execution  of  Judgment  of  lower 
court  might  be  stayed. 

Denied  in  Hammond  v.  People,  32  IlL  454,  8^  Am.  Dec.  289,  hold- 
ing Judgment  on  habeas  corpus  discharging  prisoner  not  reviewable 
on  appeal;  Yarborough  v.  State,  2  Tex.  526,  527,  denying  that  order 
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remanding  prisoner  on  habeas  corpus  is  final  Judgment  and  re- 
fusing appeal;  McFarland  v.  Johnson,  27  Tex.  106,  denying  respond- 
ent's right  of  appeal  from  award  on  habeas  corpus. 

Criticised  in  dissenting  opinion,  Decatur  v.  Paulding,  14  Pet  612, 
10  L.  617,  majority  holding  that  Supreme  Court  had  Jurisdiction  to 
review  order  of  Circuit  Court  refusing  to  mandamus  secretary  of 
treasury  to  pay  a  pension. 

Distinguished  in  In  re  Chicago,  64  Fed.  898,  holding  special  assess- 
ment proceedings  not  a  "suit"  within  meaning  of  Judiciary  act; 
Upshur  Co.  V.  Rich,  136  TJ.  S.  474,  34  L.  199,  10  S.  Ct  653,  holding 
appeal  from  tax  assessment  not  a  "suit"  remoyable  from  County 
Court  to  Circuit  Court 

The  constitutional  amendments  do  not  limit  the  powers  reserved 
by  the  States  but  apply  only  to  the  powers  of  the  general  govern- 
ment, inferentially,  opinions  of  Taney,  0.  J.,  pp.  661-679,  Baldwin, 
J.,  pp.  614-633.- 

Cited  as  authority  for  this  rule,  in  State  v.  Brown,  etc.,  Mfg.  Co.. 
18  R.  I.  20,  26  AtL  248,  17  L.  R.  A.  859,  holding  statute  requiring 
corporations  to  pay  employees  weekly,  constitutional;  Eilenbeclser 
V.  District  Court,  etc.,  134  U.  S.  34,  33  L.  803,  10  S.  Ct  426,  holding 
right  to  Jury  trial  under  Constitution  applies  only  to  Federal  Judi- 
ciary. 

Final  Judgment — A  Judgment  denying  a  writ  of  habeas  corpus 
is  a  "  final  Judgment "  within  the  meaning  of  the  Judiciary  act,  pp. 
662,  663,  and  reviewable  on  writ  of  error  to  Supreme  Court,  pp.  667- 
668,  per  Taney,  C.  J.,  Baldwin,  J.,  contra,  pp.  622-633. 

Cited  and  followed  in  In  re  Crow,  60  Wis.  860,  19  N.  W.  717, 
holding  discharge  on  habeas  corpus  final  except  upon  certiorari;  In- 
ternational Bank  v.  Jenkins,  104  111.  150,  holding  Judgment  on  de- 
murrer to  plea  of  statute  of  limitations, final  and  appealable;  Atwood 
V.  Atwater,  34  Neb.  406,  61  N.  W.  1074,  holding  error  would  lie  on 
part  of  State  to  reverse  order  on  habeas  corpus  discharging  pris- 
oner; Walton  V.  Gatlin,  Winst  820,  321,  reviewing  order  on  writ  of 
habeas  corpus  by  certiorari.  Cited  in  dissenting  opinion  In  Randall 
V.  Peckham,  11  R.  I.  607,  majority  allowing  petition  for  rehearing 
within  one  year  after  final  decree;  Hammond  v.  People,  32  IlL  469, 
note  in  83  Am.  Dec.  292,  majority  holding  Judgment  on  habeas  corpus 
discharging  prisoner  reviewable  on  appeal. 

Distinguished  in  Coston  v.  Coston,  25  Md.  505,  607,  holding  appeal 
does  not  lie  from  order  on  writ  of  habeas  corpus,  because  not  a  final 
Judgment;  State  v.  Mace,  5  Md.  348,  holding  Court  of  Common 
Pleas  cannot  revise  Judgment  of  Justice  of  peace  holding  prisoner  on 
writ  of  habeas  corpus;  Pratt  v.  Fitzhugh,  1  Black.  273,  17  L.  207, 
discussing  cause  on  habeas  corpus,  Jurisdictional  amount  not  being 
involved;  Kurtz  v.  Moffltt,  116  U.  S.  496,  29  L.  460,  6  S.  Ct  160, 
holding  writ  of  habeas  corpus  not  removable  from  State  court  to 
Circuit  Court 
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Cited,  arguendo,  In  dissenting  opinion  In  Gamitli  y.  Taylor  (N. 
Dak.),  77  N.  W.  622,  majority  holding  a  final  order  In  habeas  corpus 
proceedings  not  appealable. 

Opinion  of  Baldwin,  J.,  dted  and  followed  In  Yarborongh  y.  State, 
2  Tex.  S21,  526,  holding  appeal  does  not  lie  from  State  District  Court 
to  State  Supreme  Court  upon  remanding  prisoner  on  habeas  corpus; 
Decatur  y.  Paulding,  14  Pet  607,  10  L.  614,  referred  to  and  adhered 
to  by  same  justice.  Denied  In  Walton  y.  GatUn,  Wlnst  320,  321, 
holding  that  order  on  habeas  corpus  Is  subject  to  writ  of  reylew. 

Police  power. —  It  Is  within  the  police  powers  of  the  States  to 
remoye  from  their  territory  any  person  whose  presence  they  deem 
injurious  and  to  deter  such  persons  from  coming  among  them,  and 
to  make  crimes  committed  elsewhere  punishable  In  their  courts,  per 
Taney,  C.  J.,  p.  56a 

Cited  with  approyal  in  separate  opinion  in  License  Cases,  5  How. 
628,  12  L.  312,  holding  liquor  laws  constitutional;  People  y.  Naglee, 
1  CaL  236,  243,  52  Am.  Dec.  315,  321,  holding  State  tax  on  foreigners 
working  gold  mines  constitutional;  In  re  Stupp,  11  Blatchf.  154, 
F.  C.  13,562,  surrendering  Prussian  committing  crime  In  Belgium, 
punishable  in  Prussia,  to  Prussian  authorities;  Dorman  y.  State,  34 
Ala.  248,  holding  statute  prohibiting  sale  of  liquor  constitutional; 
Ex  parte  Romanes,  1  Utah,  24,  holding  murderer  from  other  State 
could  be  held  in  Utah  pending  executiye  action  for  extradition*  in 
note  in  32  Am.  Rep.  356,  on  point  that  f  ugltiye  slaye  laws  are  within 
police  power  of  States.  Cited  in  dissenting  opinion  in  Passenger 
Cases,  7  How.  466,  12  L.  779,  majority  holding  State  tax  on  passen- 
gers from  foreign  ships  not  within  police  power  of  States;  in  dis- 
senting opinion  in  Passenger  Cases,  7  How.  525,  526,  528,  529,  12 
L.  804,  805,  majority  holding  that  States  cannot  Impose  conditions 
on  entrance  of  foreigners  within  their  borders;  State  y.  Cutshall, 
110  N.  C.  556,  15  S.  B.  266,  16  L.  B.  A.  135,  majority  holding  statute 
making  bigamous  marriage  in  another  State  a  felony  in  North  Caro- 
lina, unconstitutionaL 

Distinguished  in  Passenger  Cases,  7  How.  427,  12  L.  763,  holding 
State  laws  taxing  passengers  from  foreign  ships,  regulations  of  com- 
merce, and  unconstitutional;  State  y.  Cutshall,  110  N.  C.  549,  15  S.  B. 
264,  16  L.  R.  A.  133,  holding  statute  making  bigamous  marriage  in 
another  State  a  felony  in  North  Carolina,  unconstitutionaL 

Sxtradition. —  The  power  to  surrender  fugltiyes  from  Justice  to 
a  foreign  goyernment  belongs  to  the  Federal  goyernment  ex- 
dusiyely,  first  because  its  exercise  Is  surrendered  by  the  States  and 
forbidden  by  the  Constitution;  second,  because  Its  exercise  by  the 
States  would  be  incompatible  with  its  exercise  by  the  goyernment 
per  Taney,  C.  J.,  pp.  571-575. 

Cited  with  approyal  in  Passenger  Ca^es,  7  How.  394,  12  L.  748, 
holding  State  tax  on  passengers  from  foreign  yessels  an  unconstitu- 
tional interference  with  exclusiye  power  of  Congress  to  regulate 
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commerce;  United  States  y.  Haun,  26  Fed.  Gas.  230,  holding  Con- 
gress may  punish  selling  of  slaves  smuggled  into  the  United  States; 
In  re  Brown,  4  Fed.  Cas.  335,  holding  Georgia  exemption  law,  con- 
flicting with  Federal  bankruptcy  act,  must  yield;  The  Chusan,  2 
Story,  466»  F.  G.  2,717,  holding  lien  for  labor  on  foreign  vessel  can- 
not be  extinguished  under  New  York  statute  but  govemed  by  a 
general  maritime  law;  United  States  v.  New  Bedford  Bridge,  1 
Wood.  &  M.  418,  F.  G.  15,867,  holding  Congress  may  control  navi- 
gable streams  within  States  for  purposes  of  interstate  commerce; 
In  note,  9  Sawy.  421,  on  point  that  a  State  cannot  deliver  a 
fugitive  from  justice  to  a  foreign  power;  in  note,  9  Sawy.  599, 
questioning  power  of  State  of  California  to  regulate  extradition  to 
other  States  of  Union;  People  v.  Raymond,  34  CaL  498,  holding 
statute  requiring  contracts  of  passage  for  foreign  ports  to  be 
stamped,  unconstitutional;  People  v.  Curtis,  50  N.  Y.  325,  10  Am. 
Rep.  486,  holding  statute  providing  for  surrender  of  foreign  fugitives 
unconstitutional;  in  separate  opinion,  Crow  v.  State,  14  Mo.  306, 
holding  act  taxing  merchants  and  groceries  unconstitutional;  Webb 
V.  Dunn,  18  Fla.  724,  holding  statute  taxing  vessels  entering  harbor, 
whether  receiving  service  or  not,  unconstitutional;  United  States  v. 
Rauscher,  119  U.  S.  412,  30  L.  427,  7  S.  Ct.  237,  holding  that  State 
cannot  surrender  fugitive  to  foreign  country  for  crime  not  included 
in  extradition  treaty.  Cited  in  dissenting  opinion  In  Ex  parte  Foss, 
102  Cal.  355,  36  Pac.  671,  25  L.  R.  A.  597,  and  n.,  in  note,  41  Am.  St. 
Rep.  186,  majority  holding  that  person  extradited  for  crime  pro- 
vided for  in  treaty  may  by  comity  be  surrendered  for  offense  not 
enumerated;  Passenger  Cases,  7  How.  555,  564,  12  L.  816,  820, 
majority  holding  State  tax  on  passengers  from  foreign  vessel.  In- 
fringement of  power  of  Congress  to  regulate  commerce. 

Distinguished  in  State  v.  Morgan,  2  S.  Dak.  51,  48  N.  W.  320, 
holding  statute  taxing  commercial  agencies  not  a  regulation  of 
commerce;  separate  opinion  in  License  Cases,  5  How.  625,  12  L.  311, 
holding  State  laws  regulating  sale  of  liquors  not  unconstitutional  as 
a  regulation  of  commerce. 

Extradition. —  The  surrender  of  fugitives  from  justice  to  a  foreign 
government  is  not  an  international  obligation  but  an  act  of  comity, 
and  in  the  absence  of  extradition  treaties  It  is  the  policy  of  the 
government  neither  to  surrender  nor  demand  fugitives  from  justice, 
per  Taney,  C.  J.,  p.  574. 

Cited  with  approval  in  United  States  v.  Watts,  14  Fed.  131,  8 
Sawy.  371,  holding  extradited  fugitive  under  treaty  with  England 
will  be  held  only  for  offense  for  which  extradited;  Ex  parte  McCabe, 
46  Fed.  370,  12  L.  R.  A.  593,  refusing  extradition  of  murderess  un- 
der Mexican  treaty  of  1861. 

Distinguished  in  In  re  Leary,  10  Ben.  206,  F.  O.  8,162,  holding  that 
under  Constitution,  extradition  between  States  of  Union  is  no  longer 
matter  of  comity  but  of  right;  In  re  Sheazle,  1  Wood.  &  M.  68, 
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F.  C  12,734,  holding  person  guilty  of  piracy  on  British  vessel  may  be 
surrendered  to  Bngland  without  proceedings  provided  for  by  treaty. 
Cited  as  being  dlctnm  in  State  v.  Buzine,  4  Harr.  574,  holding  that  a 
fDgitiye  from  Justice  from  another  State  may  be  arrested  and  held 
pending  a  demand  for  extradition. 

Extradition. —  The  power  to  surrender  fugitives  from  Justice  to 
foreign  governments,  whenever  it  exists,  lies  with  the  executive, 
per  Thompson,  J.,  p.  582. 

Cited  approvingly  in  In  re  Leary,  10  Ben.  210,  F.  G.  8,162,  holding 
governor's  extradition  warrant  sufficient  evidence  of  crime  without 
proof  of  Judge's  certificate;  Holden  v.  Joy,  17  Wall.  243,  21  L.  534, 
discussing  treaty-making  power  of  United  States  and  holding 
Cherokee  treaty  made  under  president's  power  not  an  act  of 
Congress. 

Distinguished  in  In  re  Metzger,  17  Fed.  Gas.  233,  holding  extradi- 
tion can  be  effected  only  through  Judiciary  which  determines 
whether  there  be  reasonable  cause;  Morrell  v.  Quarles,  35  Ala.  550, 
holding  extradition  of  fugitive  from  Alabama  may  be  effected 
through  courts  of  Louisiana  without  intervention  of  executive  of 
either  State. 

Constitutional  law. —  The.  residuary  powers  of  legislation  are  in 
the  States  and  extend  to  all  persons  and  things  within  their  terri- 
torial limits,  per  Baldwin,  J.,  p.  617. 

Gited  to  this  point,  United  States  v.  New  Bedford  Bridge,  1 
Wood.  &  M.  408,  423,  428,  429,  F.  G.  15,867,  holding  State  might 
control  commerce  within  its  boundaries  so  far  as  not  in  conflict  with 
acts  of  Congress,  on  interstate  commerce. 

Common  law. —  Where  a  point  is  decided  by  the  adjudged  cases 
or  laid  down  as  settled  in  the  books  of  acknowledged  authority,  the 
Supreme  Court  should  act  upon  it  as  the  common  law  unless  some 
act  of  Congress  or  local  statute  or  decision  of  this  court  prescribes 
another  rule,  per  Baldwin,  J.,  p.  626. 

Cited  approvingly  in  Hatch  v.  Dunn,  11  Tex.  718,  holding  that 
applicant  for  lands  under  colonization  laws  need  not  have  wife  and 
children.  Quoted  with  approval  in  dissenting  opinion  in  Snoddy  v. 
Cage,  5  Tex.  126,  construing  statute  of  limitations  with  reference  to 
foreigner  moving  to  State. 

Biiscellaneous. —  Cited  in  United  States  v.  Reindeer,  27  Fed.  Gas. 
761,  holding  that  incidental  catching  of  mackerel  by  vessel  engaged 
in  cod  fishing  is  not  an  offense  under  acts  of  Congress  where  there  is 
no  mains  animus;  Durham  v.  Richmond,  etc.,  R.  R.  Co.,  113  N.  G. 
241,  18  8.  B.  208,  affirming  Judgment  of  lower  court  where  Supreme 
Court  was  equally  divided;  State  v.  Cunningham,  83  Wis.  155,  35 
Am.  St  Rep.  59,  53  N.  W.  59,  17  L.  R.  A.  172,  construing  legislative 
apportionment  statute;  United  States  v.  Burdick,  1  Dak.  Ter.  142, 
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148,  46  N.  W.  573,  holding  appeal  lies  from  District  Oonrt  to  terri- 
torial Supreme  Court  and  thence  to  United  States  Supreme  CJourt; 
Jones  Y.  Van  Zandt,  5  How.  230,  12  L.  129,  holding  ordinance  pro- 
hibiting slavery  in  territory  northwest  of  Ohio  not  in  conflict  with 
act  of  February  13,  1893,  allowing  damages  for  harboring  fngitiyes; 
dissenting  opinion,  Scott  ▼.  Jones,  5  How.  381,  12  L.  199,  majority 
holding  court  had  no  Jurisdiction  to  inquire  into  regularity  of  con- 
Tention  organizing  State  government  of  Michigan. 


XV  PETERS. 


15  Pet  1-8,  10  L.  639,  VAUGHAN  v.  NORTHUP. 

AzL  adiniTiistrator,  appointed  in  a  State,  cannot  be  sued  In  Dis- 
trict of  Columbia,  for  assets  lawfully  receiyed  by  him  under  bis 
letters  of  administration,  p.  6. 

Cited  and  principle  followed  In  Peale  t.  Pbipps,  14  How.  374,  14 
L.  4C1«  holding  United  States  Circuit  Court  had  no  jurisdiction  of 
bill  to  compel  receiyer  of  State  court  to  pay  rejected  account;  Byers 
T.  McAuley,  149  U.  S.  616,  37  L.  871,  13  8.  Ct.  909,  holding  possession 
of  administrator  cannot  be  disturbed  by  Federal  process;  "Mallett 
y.  Dexter,  1  Curt  179,  181,  F.  C.  8,988,  while  administrator  Is  ac- 
counting before  Probate  Court,  he  cannot  be  compelled  to  account  In 
Circuit  Court;  Caldwell  y.  Harding,  5  Blatchf.  501,  F.  C.  2,301, 
holding  no  action  may  be  maintained  against  an  executor  in  a  State 
where  he  has  not  been  duly  qualified;  Melius  y.  Thompson,  1  Cliff. 
127,  130,  131,  F.  C.  9,405,  reaffirming  cited  case;  Bartlett  y.  Bogers, 
3  Sawy.  63,  F.  C.  1,079,  Southwestern  B.  y.  Paulk,  24  Ga.  371,  Satter- 
white  y.  Littlefield,  13  Smedes  &  M.  305,  Boyd  y.  Lambeth,  24  Miss. 
438,  and  Oney  y.  Ferguson,  41  W.  Ya.  571,  23  8.  B.  711,  all  holding 
letters  Issued  in  one  State  do  not  authorize  executor  to  maintain  an 
action  In  another;  Pulllam  y.  PuUlam,  10  Fed.  45,  F.  C.  11,463a, 
holding  power  of  Federal  courts  to  enforce  trusts  of  will  is  unaf- 
fected by  local  law  limiting  executor's  liability  in  relation  to  prop- 
erty in  another  jurisdiction;  In  re  Foley,  80  Fed.  950,  holding  Fed- 
eral courts  win  not  remoye  probate  proceedings  from  State  court; 
Harrison  y.  Mahomer,  14  Ala.  835,  holding  executor  appointed  in 
another  State,  on  recording  letters,  is  entitled  to  sue  here  in  pref- 
erence to  one  haying  ancillary  letters  on  same  will  in  a  third 
State;  Lusk  y.  Kimball,  87  Fed.  547,  holding  no  life  can  be  im- 
parted to  action  by  foreign  administrator,  without  first  taking  out 
letters,  by  subsequently  procuring  them;  Broughton  y.  Bradley,  34 
Ala.  708,  73  Am.  Dec.  481,  holding  action  by  foreign  executor  de- 
feated by  domestic  grant  of  administration  to  defendant;  Gay  y. 
Brlerfield  C.  &  I.  Co.,  94  Ala.  308,  33  Am.  St  Rep.  126,  11  So.  355,  16 
L.  B.  A.  566,  holding  simple  contract  creditors  may  maintain  bill  in 
State  court  to  haye  decree  of  foreclosure  by  Circuit  Court  declared 
yoid  as  to  them;  Greer  y.  Ferguson,  56  Ark.  329,  332,  19  S.  W.  967, 
holding  suit  cannot  be  reyiyed  against  executor  appointed  in  another 
State,  though  such  executor  Is  authorized  by  statute;  McGehee  y. 
Polk,  24  6a.  411,  holding  court  will  not  surrender  jurisdiction  oyer 
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person  of  tmstee,  and  remit  cestui  que  trusts  to  a  foreign  power; 
Caruthers  y.  Oorbin,  38  Ga.  90,  holding  debts  due  by  foreign  execu- 
tors have  no  priority;  Turley  v.  Dreyfus,  33  La.  Ann.  887,  holding 
Judgment  by  court  of  sister  State  against  executor  there  and  here, 
affirmed  by  our  court,  may  be  made  the  cause  of  an  action  here; 
Reynolds  v.  McMullen,  55  Mich.  575,  585,  54  Am.  Rep.  391,  397,  22 
N.  W.  44,  50,  holding  comity  in  the  recognition  of  a  foreign  adminis- 
trator Is  determinable  by  statute  or  by  usage  as  eyidenced  by  judi- 
cial decisions;  Goodall  v.  Marshall,  14  N.  H.  169,  it  seems  that  allow- 
ance of  claim  in  one  State  is  no  bar  to  its  allowance  in  the  ancillary 
administration;  Taylor  y.  Barron,  35  N.  H.  495,  holding  there  is  no 
legal  privity  between  administrators  appointed  in  different  States; 
Banta  v.  Moore,  15  N.  J.  Eq.  101,  holding  administration  could 
rightfully  be  granted  in  both  States,  as  intestate  left  assets  in  both; 
Olney  v.  Angell,  5  R.  I.  204,  73  Am.  Dec.  65,  holding  in  order  that 
will  proved  In  another  State  be  allowed  to  operate  upon  personal 
property  here,  it  must  be  filed  and  recorded;  First  Nat  Bank  v. 
Lewis,  12  Utah,  94,  41  Pac.  714,  holding  judgment  in  an  action 
brought  on  an  Idaho  judgment  charging  executors  duly  qualified 
under  laws  of  Utah,  as  executors  de  son  tort,  is  not  binding  on  the 
estate  here;  Fugate  v.  Moore,  86  Va.  1049,  19  Am.  St  Rep.  929,  11 
S.  E.  1064,  holding  that  foreign  executor  may  be  sued  here,  only 
when  he  brings  assets  into  this  State;  dissenting  opinion,  Grumllsh 
v.  Railroad  Co.,  40  W.  Va.  650,  22  S.  E.  99,  majority  reaffirming  rule. 

Cited,  without  special  application,  in  Taylor  v.  Benham,  5  How. 
262,  12  L.  144,  and  Lawrence  v.  Nelson,  143  U.  S.  222,  36  L.  134,  12 
S.  Ct  442.  Cited  in  32  Am.  Dec.  633,  note,  liability  of  executor  in  a 
foreign  jurisdiction  for  property  of  decedent,  collecting  authorities; 
35  Am.  Dec.  485,  note,  necessity  for  appointment  of  ancillary  admin- 
istrator, collecting  authorities. 

Distinguished  in  United  States  v.  Railroad  Co.,  11  Blatchf.  390, 
F.  C.  16,598,  holding,  under  statute,  writs  may  be  served  upon  per- 
sonal representatives,  non-residents  of  the  district  whore  suit  Is 
commenced;  Newberry  v.  Robinson,  36  Fed.  842,  holding  adminis- 
tratrix, having  recovered  judgment,  may  sue  out  of  the  State;  The 
Willamette  Valley,  62  Fed.  302,  303,  holding  Federal  court  could  en- 
force maritime  Hen  upon  vessel  In  possession  of  receiver  appointed 
by  State  court;  Rogers  v.  Wheeler.  43  N.  Y.  604,  holding  trustees, 
having  foreclosed  mortgage  and  received  deed,  while  operating  road 
are  regarded  as  owners,  and  so  liable;  Leach  v.  Buckner,  19  W.  Va. 
44,  holding  bill  may  be  filed  to  surcharge  and  falsify  account  of  ad- 
ministrator settled  in  another  State. 

United  States. —  Debts  due  from  the  government  are  not  local 
assets  in  the  District  of  Columbia,  but  assets  under  the  original  ad- 
ministration, pp.  6-7. 

Cited  and  principle  followed  in  Wyman  v.  Halstead,  109  U.  8. 
656,  657,  27  L.  1069,  1070,  3  S.  Ct  418,  419,  holding  treasurer  of 
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United  States  cannot  be  compelled  by  mandamus  to  pay  admini»- 
trator,  appointed  In  District  of  Columbia,  of  an  Inhabitant  of  one 
of  the  States,  amount  of  a  draft  payable  to  the  intestate  at  the 
treasury,  out  of  an  appropriation  made  by  Congress,  and  held  by 
such  administrator;  Dayis  v.  Chapman,  83  Va.  72,  5  Am.  St  Bep. 
£5,  1  8.  E.  47^  holding  administrator  of  creditor  of  United  States 
can  receive  payment  wherever  the  government  chooses  to  pay. 
Cited,  without  special  application,  in  Maclcey  v.  Coze,  18  How.  105, 
15  U  301. 

Administrator  is  accountable  to  the  proper  tribunal  of  the  govern- 
ment from  whose  laws  he  derives  his  authority,  not  to  those  of  an- 
other State,  p.  6. 

Cited  and  relied  upon  in  United  States  y.  HaUey,  2  Idaho,  80,  8 
Psc.  204,  holding  local  probate  laws  bind  the  United  States  the  same 
as  any  other  litigant;  Fay  v.  Haven,  3  Met  115,  holding  foreign 
executor  taking  administration  here  is  not  bound  to  pay  debts  due 
testator's  creditors  here;  Jenkins  v.  Lester,  131  Mass.  357,  holding 
trust  created  by  judicial  decree  of  foreign  court  Is  not  enforceable 
in  tills  State,  although  trustee  resides  here;  Woodruff  v.  Young,  43 
Mich.  551,  6  N.  W.  86,  where  certain  tribunals  have  acquired  juris- 
diction over  an  estate,  courts  of  other  States  cannot  interfere;  Nor- 
mand  v.  Grognard,  17  N.  J.  Eq.  427,  holding  each  administrator 
must  account  to  tribunal  appointing  him. 

15  Pet  ^17,  10  L.  642,  GAINES  y.  RELP. 

Equity  practice. —  When  rules  of  Supreme  Court  for  practice  In 
equity  of  Circuit  Courts  are  silent  the  practice  of  the  High  Court 
of  Chancery  in  England  controls,  p.  16. 

Cited  and  applied  In  United  States  v.  Parrott  McAlL  457,  F.  C. 
15,909;  Goldsmith  v.  Gilliland,  10  Sandf.  609,  22  Fed.  866,  Cook  v. 
Cook,  34  Fed.  252,  and  Burt  v.  Keyes,  1  Fllpp.  70,  F.  C.  2,212.  all 
holding  that  equity  practice  of  Circuit  Court  cannot  be  controlled 
by  practice  of  State  courts;  Northwestern,  etc.,  Ins.  Co.  v.  Keith,  77 
Fed.  375,  40  U.  S.  App.  706,  holding  Circuit  Court  must  follow  rules 
in  equity  promulgated  by  the  Supreme  Court;  Stevens  v.  Baker,  1 
Wash.  Ter.  320.  holding,  In  the  absence  of  a  local  equity  system, 
rules  of  Supreme  Court  of  United  States  are  binding  on  Territorial 
courts;  dissenting  opinion.  Barber  v.  Barber,  21  How.  604,  16  L.  233, 
majority  holding  wife  could  in  equity  recover  alimony  decreed  in 
State  court  party  having  removed  to  another  State.  Cited,  without 
special  application,  in  Waring  v.  Clarke,  5  How.  475,  12  L.  242. 
Cited.  41  Am.  St  Rep.  642,  note  on  rules  of  court,  collecting  cases. 

Distinguished  in  Davis  v.  Gaines,  104  U.  S.  406,  26  L.  764. 

Supreme  Court  cannot  compel  Circuit  Court  for  Louisiana  to  pro- 
ceed according  to  established  rules  in  chancery  cases,  but  it  may 
onvorse  all  causes  appealed  from  that  court  where  equity  procedure 
een  denied  to  litigants  in  a  proper  case,  p.  17. 
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15  Pet  18-20, 10  L.  645,  COONS  y.  GALIiAGHBB. 

Federal  courts  —  Appeal  and  error. —  Under  twenty-fifth  section 
of  Judiciary  Act,  it  must  appear,  either  in  terms  or  by  necessary  in- 
tendment, that  one  of  the  questions  mentioned  therein  was  decided, 
and  against  the  right  claimed,  p.  20. 

Cited  and  principle  followed  In  Scott  v.  Jones,  5  How.  876,  12 
L.  197,  holding  objection  to  validity  of  statute,  that  legislature  was 
not  competent,  is  not  within  the  cases  enumerated  by  the  twenty- 
fifth  section;  Smith  v.  Hunter,  7  How.  743,  12  L.  896,  holding  decis- 
ion of  State  court  dismissing  bill  alleging  school  tax  upon  complain- 
ant's land  was  contrary  to  State  law,  not  reviewable  by  Supreme 
Court  of  United  States;  Henderson  v.  Mer.  M.  Ins.  Co.,  25  La.  Ann. 
347,  holding  judgment  of  State  court  declaring  act  of  Congress  in- 
applicable  to  the  case  is  reviewable  by  Federal  court  Cited  approv- 
ingly in  Doe  V.  Eslava,  9  How.  444,  13  L.  209. 

15  Pet  21-39,  10  L.  646,  MAYBURRY  v.  BRIBN. 

Dower  is  a  legal  right,  p.  37. 

Cited  in  Potler  v.  Barclay,  15  Ala.  451,  where  right  of  dower  Is 
consummated,  it  is  imperative  upon  the  court  to  allot  it;  Stllson  v. 
Stilson,  46  Conn.  19,  holding  courts  of  equity  In  question  of  dower 
follow  rules  of  law  courts. 

Dower,  at  common  law,  does  not  attach  to  a  joint  tenancy,  p.  37. 

Cited  in  note  on  assignment  of  dower,  39  Am.  St  Rep.  25,  collect- 
ing authorities. 

Dower,  by  common  law,  does  not  attach  to  an  equity  t)f  redemp- 
tion, p.  37. 

Dower  does  not  attach  upon  a  momentary  seisin,  where  husband 
mortgages  back  land,  at  the  same  time  it  is  conveyed  to  him,  p.  38. 

Cited  approvingly  and  principle  followed ..  in  Blevins  v.  Rogers,  32 
Ark.  260,  holding  no  new  lien  was  created,  there  was  merely  a 
transfer  of  the  original  lien;  Lessen  v.  Vance,  8  Cal.  274,  68  Am. 
Dec.  323,  where  husband  borrowed  money  to  buy  land,  and  exe- 
cuted mortgage,  at  the  same  time  taking  conveyance  to  himself, 
held,  he  had  no  homestead  right  against  mortgage;  Van  Loben  Sels 
V.  Bunnell,  120  CaL  683,  53  Pac.  267,  holding  vendor's  lien  has  prior- 
ity over  mortgage  to  raise  purchase  money;  McMahon  v.  Russell,  17 
Fla.  702,  holding  wife's  Joining  in  mortgage  afllects  her  dower  right 
only  as  to  the  mortgage  debt;  Nottingham  v.  Calvert,  1  Ind.  529,  Mc- 
Clure  V.Harris,  12  B.Mon. 266, Young  v.Tarbell,37  Me.  514, and  Raw- 
lings  V.  Lowndes,  34  Md.  644,  all  holding  where  husband  Immediately 
gave  purchase-money  mortgage,  wife  was  entitled  to  dower,  under 
the  statute,  in  the  equity  of  redemption;  Ahern  v.  White,  39  Md.  419, 
holding  mortgage  executed  simultaneously  with  deed  has  priority 
over  existing  Judgment  against  vendee;  Hazleton  v.  Lesure,  9  Allen, 
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26^  where  Ufe  estate  was  coDveyed  to  debtor,  so  he  might  execute 
new  mortgage  to  pay  off  first,  and  he  immediately  reconveys  it,  at- 
taching creditor  cannot  avail  himself  of  such  instantaneous  seisin; 
Brown  t.  Phillips,  40  Mich.  270,  holding  that  purchase-money  mort- 
gage cannot  attach  to  anything  which  purchaser  did  not  own  at  the 
time.    Cited  in  notes,  3  Am.  Dec.  246,  and  20  Am.  Dec.  438. 

Distinguished  in  Heulsler  y.  Nickum,  38  Md.  277,  holding  prior 
judgment  against  vendee  had  preference  over  the  mortgage,  it  not 
being  given  until  three  days  had  elapsed;  Bridges  v.  Cooper,  98 
Tenn.  390,  39  S.  W.  722,  holding  mortgage  lost  priority  where  release 
and  conveyance  were  not  simultaneous. 

Deed. —  Time  of  delivery  of  deed  may  be  proved  by  parol,  p.  88. 

Cited  and  rule  applied  In  Pascault  v.  Cochran,  34  Fed.  362,  hold- 
ing it  might  be  shown  that  the  deed  and  both  mortgages  were  de- 
livered simultaneously;  Cook  v.  Knowles,  38  Mich.  319,  reaffirming 
role;  Summers  v.  Dame,  31  Gratt  804,  holding  parol  evidence  com- 
petent to  prove  the  consideration  of  deed.  Cited,  without  special 
application.  In  Fontaine  v.  Boatman's  Sav.  Inst.,  57  Mo.  559. 

15  Pet  40-51,  10  L.  653,  HOUSEMAN  v.  THE  SCHOONER  NORTH 
CAROLINA. 

Salvage. —  Master  may  compromise  or  refer  a  question  of  salvage, 
where  he  cannot  consult  his  owners  without  injurious  delay,  but  his 
conduct  will  be  closely  scrutinized,  and  his  contracts,  to  bind  the 
owner,  must  be  shown  to  have  been  such  as  a  discreet  owner  would 
have  made  in  similar  circumstances,  p.  45. 

Cited  approvingly  and  relied  upon  in  The  Clotilda  and  Cargo,  1 
Hask.  424,  F.  C.  2,903,  holding  agreement  entered  into  under  mutual 
mistake  should  be  disregarded  by  court  in  awarding  salvage;  Acosta 
V.  The  Halcyon,  1  Fed.  Cas.  60,  holding  salvor  agent  for  the  prop- 
erty cannot  be  allowed  salvage;  Peck  v.  Insurance  Co.,  6  La.  Ann. 
150,  holding  power  of  master  to  sell  vessel  damaged  at  sea  is  lim- 
ited to  cases  of  extreme  necessity;  The  Elfrida,  172  U.  S.  193,  19  S. 
Ct  148,  refusing  to  set  aside  salvage  contract  because  compensation 
was  excessive. 

Salvage. —  If  master  refers  a  salvage  claim  to  arbitrators  in. the 
absence  of  the  owners,  they  must  be  shown  to  be  fair  and  suitable, 
or  their  award  Is  not  binding,  p.  45. 

Admiralty. —  If  salvors  collude  with  master  to  defraud  the  own- 
ers, by  means  of  an  arbitration,  they  forfeit  all  their  rights,  and  a 
court  of  admiralty  has  jurisdiction  to  reach  and  restore  the  prop- 
erty, p.  48. 

Cited  and  principle  applied  in  Church  v.  Seventeen  Hundred  and 
Twelve  Dollars,  5  Fed.  Cas.  673,  674,  holding  money  paid  to  pre- 
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Tent  a  sale  of  property  liable  to  be  proceeded  a^^alnst  for  salvage, 
may  be  treated  as  proceeds,  and  proceeded  against  on  libel  for  "  ool- 
Insive  spoliation." 

Admiralty. —  Agent  of  absent  owners  may  libel  in  his  own  name» 
as  agent,  or  in  the  name  of  hlB  principal,  and  a  power  of  attorney 
given  subsequently  to  the  libel  is  a  sufficient  ratiflcation,  p.  49. 

Cited  and  role  applied  in  McIUnlay  y.  Morrish,  21  How.  855,  16 
L.  104,  and  The  Vaughan  and  Telegraph,  14  Wall  266,  20  L.  808, 
both  holding  consignee  may  sue  in  admiralty  either  in  his  own  name» 
as  agent,  or  in  the  name  of  his  principal;  The  BlackwaU,  10  Wall 
11,  19  L.  874,  holding  libel  for  salvage  may  be  filed  in  name  of 
master  and  owners,  although  master  has  no  claim  in  his  own  be- 
half; The  Thames,  14  Wall.  109,  20  L.  807,  The  Thames,  7  Blatchf. 
229,  F.  G.  13,859,  and  The  Director,  13  Sawy.  185,  34  Fed.  66,  aU 
holding  indorsee  of  bill  of  lading  may  libel  vessel  for  failure  to  de- 
liver goods;  The  Una,  5  Ben.  199,  F.  G.  14,331,  holding  master  can 
maintain  action  in  his  own  name  for  damages  by  collision;  The 
TiUie,  13  Blatchf.  516,  F.  G.  14,049,  holding  husband  of  owner 
could  maintain  suit  for  damages  in  collision;  In  re  Stover,  1  Curt 
203,  F.  G.  13,507,  holding  third  person  defending  suit  in  admiralty  in 
behalf  of  absent  party  is  personally  liable  for  fees  for  services  ren- 
dered at  his  request 

Admiralty  practice. —  An  amendment  in  an  appellate  court  can- 
not introduce  a  new  subject  of  litigation,  p.  50. 

Cited  and  principle  followed  in  The  Oregon,  158  IT.  S.  207,  39  L. 
952,  15  S.  Gt  813,  holding  obligors  in  stipulation  given  for  release 
of  vessel  are  not  responsible  to  parties  intervening  after  the  release; 
The  John  Jay,  3  Blatchf.  69,  F.  C.  7,352,  refusing  to  permit  Ubel 
to  foreclose  mortgage  to  be  amended  so  as  to  convert  suit  into 
action  to  recover  possession  of  the  vesseL 

Distinguished  in  The  Charles  Morgan,  115  U.  S.  76,  29  L.  318,  5 
S.  Ct  1175,  holding,  on  appeal  in  admiralty,  amendments  to  libel, 
enlarging  claims,  may  be  permitted;  The  Beaconsfleld,  158  U.  S.  311, 
39  L.  996,  15  S.  Gt  863.  holding,  so  long  as  the  cause  of  action  re- 
mains practically  the  same,  substitution  of  real  party  in  interest 
for  a  nominal  party  will  not  avoid  the  stipulation;  United  States  v. 
Three  Hundred  and  Ninety-six  Barrels  of  Distilled  Spirits,  28  Fed. 
Gas.  126,  holding  informations  filed  by  United  States  attorneys  are 
amendable  even  after  pleas  filed  and  in  substance. 

Admiralty. —  Valuation  of  property  in  a  stipulation  Is  binding 
In  the  appellate  court  p.  51. 

Cited  and  principle  followed  in  The  D.  B.  Martin,  91  U.  S.  366, 
23  Ii.  440,  holding  party  having  failed  to  appeal  from  decree  of 
District  Court  is  concluded  by  the  amount  found  there  in  his  favor; 
The  Wanata,  95  U.  S.  611,  24  L.  464,  treating  an  appeal  bond  as 
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IB  admiralty  stipulation;  United  States  t.  Ames,  99  U.  8.  42,  25  L. 
800;  holding  decision  of  Dlstriet  or  Oircnlt  Ck>nrt  determining 
wlwther  a  case  is  made  for  the  recall  of  property  delivered  npon 
bond,  cannot  be  reviewed  in  Snpreme  Court;  The  Quickstep,  2  Biss. 
202,  F.  G.  11,500,  where  court  found  both  parties  In  collision  at  fault, 
and  respondent  only  appealed,  held  libellant  was  bound  by  decree 
as  to  the  fault  on  his  part 

Miscellaneous.-^  Cited  to  poin%  that  same  admiralty  jurisdiction 
Is  vested  in  Territorial  District  Courts  as  in  Federal  District  Courts 
ia  Braithwaite  v.  Jordan,  5  N.  Dak.  209,  224,  65  N.  W.  704,  710,  81 
L.  B.  A.  245,  260. 

15  Pet  52-9S;  10  L.  658,  MITCHBLL  y.  UNITBD  8TATBS. 

Appeal  and  error. —  On  appeal  from  decree  of  court  below,  by 
which  a  Supreme  Court  mandate  of  this  court  was  construed  and 
applied,  tlie  latter  will  examine  the  mandate  and  proceedings  upon 
which  it  was  founded,  and  determine  whether  it  has  been  (:or- 
recUy  construed,  p.  84. 

Cited  approvingly  and  principle  followed  in  United  States  v.  Fos- 
satt,  21  How.  449,  16  L.  187,  holding  no  appeal  will  lie  from  an  order 
of  court  l>elow,  not  final;  United  States  v.  Folsom,  7  Saw.  609,  F.  C. 
15,127,  holding  decree  final,  although  some  proceedings  subsequent 
to  the  mandates  were  required  to  be  done;  Metcalf  v.  Watertown,  68 
Fed.  861,  34  U.  8.  App.  107,  where  decree  in  a  case,  upon  mandate 
of  an  appellate  court  determines  questions  not  covered  thereby,  it 
Is  subject  to  review  by  appellate  court;  Boberts  v.  Haggart  4  Dak. 
212,  29  K.  W.  657,  holding  court  cannot  at  subsequent  term  enter- 
tain an  application  ^or  a  rehearing;  Bank  of  United  States  v.  Moss, 
6  How.  40,  12  L.  335,  holding  court  could  not  strike  out  the  judg- 
ment at  the  next  term,  on  ground  of  supposed  want  of  jurisdiction. 

Public  lands. —  A  claim  to  the  land  up  to  the  walls  of  fort  of 
St  Marks,  and  to  the  land  covered  by  the  fort  rejected,  pp.  89,  91. 

Cited  and  relied  uiK>n  in  Le  Boy  v.  Dunkerly,  54  Cal.  456,  457, 
holding  legal  title  to  tide  lands,  not  reserved  for  military  purposes, 
passed  to  California  upon  her  admission.  Cited,  without  special  ap- 
plication. In  United  States  v.  Santa  Fe,  165  U.  S.  708,  41  L.  886,  17 
a.  Ct  484;  Hart  v.  Burnett,  15  Cal.  543. 

Distinguished  In  dissenting  opinion,  Dent  v.  Sigerson,  29  Mo.  520. 

15  Pet  93-114,  10  L.  672,  BBUSH  v.  WABB. 

Fablie  lands  —  Xlnisterlal  ftcts. —  Act  of  register  in  Issuing  a 
warrant  under  a  certificate  of  a  military  right  is  ministerial,  not 
judicial,  p.  106. 

PabUc  lands. —  An  equitable  right  as  a  claim  of  fraud  in  the 
assignment  of  a  certificate  of  public  lands,  originating  before  the 
date  of  the  patent,  may  be  examined  in  a  court  of  equity,  p.  107. 
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Cited  and  principle  followed  In  Trulock  y.  Taylor,  26  Ark.  62,  hold- 
ing that  an  equitable  title,  in  an  action  on  a  United  States  land 
patent,  can  be  pleaded  in  a  State  court;  Bisson  y.  Gurry,  35  Iowa, 
78,  holding  that  yalidity  of  a  patent  may  be  questioned;  Houck 
y.  Kelsey,  17  Kan.  336,  holding  that  no  one  without  a  prior  equitable 
right  can  question  the  rights  of  a  pre-emptor;  Kittridge  y.  Breaud* 
4  Rob.  (La.)  83,  39  Am.  Dec.  516,  and  McGill  y.  McGill,  4  La.  Ann. 
266,  both  holding  patent  will  inure  to  the  benefit  of  the  party  en- 
titled to  recoyer  the  land;  Cook  y.  Carroll,  6  Md.  112,  holding  fraud 
in  obtaining  a  patent  cannot  be  inquired  into  in  a  court  of  law; 
Todd  y.  Fisher,  26  Tex.  242,  and  Bryan  y.  Shirley,  53  Tex.  452,  both 
holding  patent  issued  authoritatiyely,  can  be  impeached  by  party 
with  equitable  interest  in  land  patented;  Parkison  y.  Bracken,  1 
Plnn.  181,  39  Am.  Dec.  298,  holding  if  defendant  has  an  equitable 
title  superior  to  that  of  patentee,  he  must  resort  to  equity;  Lamont 
y.  Stimson,  3  Wis.  555,  62  Am.  Dec.  701,  holding  Court  of  Chancery 
can  go  behind  patent  Cited,  without  special  application,  in  Doe 
y.  Esiaya,  9  How.  447,  13  L.  210. 

Distinguished  in  Robinson  y.  Jones,  31  Neb.  30,  47  N.  W.  482,  hold- 
ing public  land  cannot  be  preempted  in  trust  for  another. 

Statute  of  limitationB. —  Where  parties  are  of  tender  age  and  in 
ignorance  of  their  rights  respecting  lands,  the  statute  does  not  run, 
p.  108. 

Cited  in  Campbell  y.  Long,  20  Iowa,  387,  holding  that  ignorance  of 
a  right  does  not  preyent  the  operation  of  the  statute  of  limitations. 

Land  warrant,  prior  to  patent,  conyeys  only  an  equitable  in- 
terest, p.  108. 

Cited  and  applied  in  Walker  y.  Daly,  80  Wis.  227,  49  N.  W.  813, 
holding  that  certificates  of  location  being  hereditaments,  repleyin 
could  not  haye  been  maintained  therefor. 

An  executor  has  no  power  to  assign  a  military  certificate  for 
lands,  unless  giyen  to  him  by  the  will,  and  a  purchaser  of  such 
title  has  constructiye  notice  of  the  will,  pp.  111-112. 

Cited  and  applied  in  Ball  y.  Tompkins,  41  Fed.  491,  holding  ex- 
ecutors had  possession  as  trustees,  as  executors  they  had  no  right 
to  possession  of  the  realty;  United  States  y.  San  Pedro,  etc.,  Co., 
4  N.  Mex.  289,  17  Pac.  401,  holding  corporation  took  with  con- 
structiye notice  of  all  the  facts. 

Vendor  and  purchaser. —  A  purchaser  is  not  entitled  to  protection 
as  a  bona  fide  purchaser,  without  notice,  unless  he  looks  to  eyery 
part  of  the  title  he  is  purchasing,  neglecting  no  source  of  informa- 
tion respecting  it  which  common  prudence  would  suggest,  pp.  Ill- 
113. 

The  citations  collect  a  number  of  authorities  bearing  upon  this 
point    They  are  in  part   as  follows:     Felix  y.  Patrick,  145  U.  S. 
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327,  36  li.  725,  12  S.  Gt  865,  holding  party  was  chargeable  with 
notice  that  the  power  and  quitclaim  deed  were  Intended  as  devices 
to  evade  the  law,  and  that  he  acquired  no  title  through  them;  Sim- 
mons Or.  Ck)al  Ck>.  v.  Doran,  142  U.  S.  437,  35  L.  1072,  12  S.  Ct 
246,  holding  defendant  had  such  notice  as  to  put  him  on  inquiry; 
Hardy  v.  Harbin,  4  Sawy.  545,  546,  F.  C.  6,060,  Bonner  v.  Ware,  10 
Ohio.  469,  and  Peters  v.  Clements,  46  Tex.  123,  all  holding  pur- 
chaser chargeable  with  notice  of  facts  disclosed  by  documents 
through  which  title  is  traced;  Cuyler  v.  Ferrill,  1  Abb.  (TJ.  S.)  178, 
F.  C.  3,523,  holding  purchaser  with  notice  of  facts  has  notice  of 
the  consequences  of  those  facts;  Amer.  Em.  Go.  v.  Call,  22  Fed.  768, 
holding  entries  upon  index  were  sufficient  to  put  vendee  upon  in- 
quiry, and  he  was  bound  thereby;  Jonathan  Mills  Mfg.  Co.  v. 
Whltehurst,  72  Fed.  501,  37  U.  S.  App.  664,  holding  assignee  is 
chargeable  with  notice  of  every  fact  in  reference  to  possible  out- 
standing interest  recited  in  the  assignment;  Gilkinson  v.  Miller,  74 
Fed.  134,  holding  defendant,  having  had  actual  notice  of  will  con- 
veying the  property  from  the  heir-at-law,  was  not  a  bona  fide  pur- 
chaser; Wolffe  V.  State,  79  Ala.  206,  58  Am.  Rep.  590,  holding  '*  treas- 
urer" appended  to  party's  name  as  payee  and  indorser,  was  notice 
enough  to  put  other  party  on  inquiry;  Wilson  v.  Castro,  31  Cal.  435, 
and  Salmon  v.  Symonds,  30  CaL  307,  holding  patentee  not  owning 
the  grant  patented,  holds  it  in  trust;  Frink  v.  Roe,  70  Cal.  313,  11 
Pac.  827,  holding  agent  cannot  sell  in  payment  of  his  own  debts; 
Chesser  v.  De  Prater,  20  Fla.  696,  holding  purchaser  with  full 
notice  of  party's  rights  will  be  declared  a  trustee  for  him;  Lagger  v. 
Mut  IT.  L.  Ass.,  146  111.  295,  33  N.  E.  948,  holding  party  bound  by 
notice  of  Incompetency  of  purchaser  by  recitals  in  the  chain  of 
title. 

The  remaining  citing  cases,  affirming  and  relying  upon  the  syl- 
labus, were:  Singer  v.  Scheible,  109  Ind.  583,  10  N.  B.  620,  holding 
subsequent  purchaser,  under  partition  deed  reciting  an  order  of 
the  court,  is  bound  by  all  matters  affecting  his  title  disclosed  by 
the  record;  Wagner  v.  Winter,  122  Ind.  63,  23  N.  E.  755,  holding  pur- 
chaser bound  to  know  contents  of  sheriff's  deed,  a  link  in  her  chain; 
The  JSStna  L.  Ins.  Co.  v.  Bishop,  69  Iowa,  647,  29  N.  W.  762,  holding 
party  had  notice  of  prior  mortgage  not  indexed,  but  recited  in 
mortgagor's  deed;  Mason  v.  Black,  87  Mo.  341,  holding  recitals  in 
quitclaim  deed  were  sufficient  to  put  purchaser  on  inquiry;  Lang 
Syne  M.  Co.  v.  Ross,  20  Nev.  138,  19  Am.  St  Rep.  343,  18  Pac.  362, 
having  notice  that  a  fraud  was  committed,  he  was  bound  to  inquire 
what  the  rights  of  the  corporation  were;  Burwell  v.  Fauber,  21 
Gratt.  463,  467,  holding  party  had  constructive  notice  of  the  pro- 
visions of  the  will  and  was  bound  to  inquire  whether  the  debts  had 
been  discharged;  Wood  v.  Krebbs,  30  Gratt.  715,  717,  holding  pur- 
i^hasers  were  bound  to  know  all  that  suit  disclosed,  and  certificate 
of  clerk  was  not  sufficient  to  entitle  them  to  the  defense  of  bona 
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fide  purchasers;  Bfflnger  y.  Hall,  81  Ya.  105,  holding  means  of 
notice,  with  the  duty  of  using  those  means,  is  equiTalent  to  actual 
notice;  Dugger  y.  Dugger,  84  Ya.  142,  4  S.  B.  177,  holding  that  the 
circumstances  disclosed  in  the  record,  established  notice;  Miller 
y.  Holland,  84  Ya.  057,  5  8.  B.  703,  holding  yendee  is  affected  with 
eyery  fact,  the  knowledge  of  which  might  haye  been  obtained  from 
an  examination  of  the  records;  Fidelity  Go.  y.  Ballroad  Go.,  S2  W. 
Ya.  271,  9  S.  B.  190,  holding  circumstances  were  sufficient  to  put 
purchaser  upon  an  inquiry  which,  if  made,  would  haye  giyen  notice 
of  the  equitable  Uen;  Weeks  y.  Milwaukee,  etc.,  R.  R.  Co.,  78  Wis. 
524,  47  N.  W.  744,  holding  defendant  was  chargeable  with  notice 
of  the  contents  of  the  patent  Cited,  without  special  application,  in 
Brown  y.  Simons,  44  N.  H.  480,  and  Parks  y.  Willard,  1  Tex.  354. 
Cited  in  12  Am.  Dec.  567,  note,  that  a  patent  inures  in  equity  to  the 
benefit  of  one  who  ought  to  haye  It,  collecting  cases,  64  Am.  Dec. 
202,  note,  on  constructiye  notice,  collecting  authorities,  and  83  Am. 
Dec.  470,  note,  that  patents  to  other  persons  affected  with  trusts 
for  heirs,  collecting  authorities. 

Distinguished  in  Hardy  y.  Harbin,  1  Sawy.  204,  206,  F.  C.  6,059, 
holding  bona  fide  purchasers  from  patentees  not  chargeable  with 
constructiye  notice  of  inyalidity,  derlvatiye  title  presented  by  pat- 
entees to  the  board;  Hawes  y.  Chaille,  129  Ind.  437,  28  N.  B.  848, 
where  there  was  nothing  in  the  administrator's  deed  shown  that 
the  consideration  was  not  paid;  Patrick  y.  Chenault,  6  B.  Mon.  318, 
where  the  illegality  of  assignment  did  not  appear  upon  the  face 
of  the  patent;  Acer  y.  Westcott,  46  N.  Y.  390,  7  Am.  Rep.  358,  hold- 
ing there  was  nothing  imposing  upon  bona  fide  mortgagee  a  duty 
to  seek  for  latent  defects;  Moore  y.  Hunter,  1  Gilm.  330,  Bell  y. 
Duncan,  11  Ohio,  196,  and  Wimberly  y.  Pabst,  55  Tex.  592,  hold- 
ing purchaser  not  chargeable  with  constructiye  notice  of  latent 
defects  in  patent 

Miscellaneous. —  Referred  to  in  note,  4  Aul  Dec  468. 

15  Pet  115-118,  10  L.  680,  GORMAN  y.  LBNOX'S  BXBGUTORS. 

Appeal  and  error. —  In  this  case  Judgment  of  Circuit  Court  in 
sustaining  or  oyemiling  a  demurrer  to  the  declaration  was  re- 
examined by  writ  of  error,  without  any  formal  bill  of  exceptions, 
pp.  115-118. 

Cited  as  authority  for  this  rule  In  the  following  cases:  Suydam 
y.  Williamson,  20  How.  436,  15  L.  981,  holding  an  error  apparent 
on  the  record  is  open  to  reyision;  Rogers  y.  Burlington,  3  WalL  661, 
18  L.  82,  Aurora  City  v.  West,  7  Wall.  91,  19  L.  46,  and  Gould  y. 
Byansyille  R.  R.  Co.,  91  U.  S.  527,  23  L.  416,  all  following  the  same 
practice. 

On  demurrer,  rule  is  that  Judgment  is  to  be  taken  against  the 
pflrty  committing  the  first  fault,  p.  117. 

Rule  afOrmed  in  Morton  y.  Kirk,  79  Fed.  29L 
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Pleading. —  In  a  declaration  on  a  bond,  conditioned  to  prosecute 
wltb  effect  an  action  of  replevin,  it  is  a  sufficient  assignment  of  a 
breach,  tbat  **  the  snlt  was  not  prosecuted  with  effect,"  p.  117. 

▲  varianee  can  only  be  taken  advantage  of  at  the  trial,  p.  117. 

15  Pet  11&-124,  10  L.  682,  BX  PAKTH  CRENSHAW. 

Supreme  Court  praetioe. —  Decree  declared  void  and  mandate 
revoked  at  subsequent  term,  where  appellee  was  not  cited  as  re- 
quired by  the  act  of  Congress,  p.  123. 

Cited  and  principle  followed  in  Ex  parte  Sanford,  5  Ala.  564, 
setting  aside  Judgment  on  writ  of  error  to  revise  order  dissolving 
an  injunction;  Hood  v.  Mobile  Branch  Bank,  9  Ala.  337,  holding 
Judgment  may  be  amended  by  vacating  it  as  to  deceased  defend- 
ant; Pratt  V.  Keils,  28  Ala.  306,  correcting  Judgment,  on  error,  at 
cost  of  appellant;  Johnson  v.  Johnson,  40  Ala.  252,  setting  aside 
void  order  for  sale  of  decedent's  real  estate;  Wales  v.  Wales,  119 
Mass.  91;  In  re  College  Street,  11  R.  I.  475,  vacating  a  decree  unau- 
thorized by  law;  Cotten  v.  McGehee,  54  Miss.  623,  refusing  to  va- 
cate Judgment  at  subsequent  term,  It  not  coming  within  the  ex- 
ceptions; Munson  v.  Newson,  9  Tex.  112,  nullifying  proceedings  in 
a  case  In  which  court  had  no  Jurisdiction  in  the  first  place;  Min- 
ing Co.  V.  Mining  Co.,  5  Utah,  183,  12  Pac.  660,  setting  aside  writ 
of  injunction  made  without  Jurisdiction  at  preceding  term;  Burr  v. 
Lewis,  6  Tex.  82,  holding  if  appellant  does  not  comply  with  re- 
qnlsites.  Jurisdiction  of  Supreme  Court  does  not  attach. 

Distinguished  in  Bank  of  U.  S.  v.  Moss,  6  How.  38,  39,  12  L.  334, 
335,  holding  court  below  could  not  strike  out  Judgment  at  the  next 
term,  on  the  ground  of  supposed  want  of  Jurisdiction;  F.  L.  & 
T.  Co.  V.  Iowa  U.  Co.,  80  Fed.  468,  holding  irregular  decree  could  not 
be  set  aside  on  motion  at  subsequent  term;  Mason  v.  Pearson,  118 
Mass.  63,  holding  court  could  not  at  subsequent  term  vacate  the 
Judgment;  ^tna  L.  Ins.  Co.  v.  McCormick,  20  Wis.  269,  holding 
it  error  to  set  aside  Judgment  at  subsequent  term,  on  ground  notice 
of  motion  for  Judgment  was  short;  State  v.  Waupaca  County  Bank, 
20  Wis.  642,  holding  final  Judgment  in  court  of  last  resort  cannot 
be  vacated  after  a  year,  for  want  of  Jurisdiction.  Cited  in  60  Am. 
St.  Rep.  643,  note  on  vacating  of  Judgments,  collecting  authorities. 
Cited  in  Chambers  v.  Hodges,  3  Tex.  531,  discussing  power  of  court 
to  revise  Judgments;  Taylor  v.  Benham,  5  How.  262,  12  L.  144, 
Pittsburgh,  etc.,  Ry.  Co.  v.  Hays,  17  Ind.  App.  275,  46  N.  E.  598, 
and  Milam  Co.  v.  Robertson,  47  Tex.  232,  but  without  special 
application. 

16  Pet  125-129,  10  L.  684,  SMITH  v.  CLAPP. 

Jurisdiction. —  In  Alabama,  if  an  action  be  brought  on  a  Joint 
promissory  note,  against  two  makers,  and  one  is  not  found,  the 
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plaintiff  may  discontinue  against  the  latter  and  proceed  against 
the  one  served;  If  he  does  so,  an  averment  in  the  writ  only,  of  the 
citizenship  of  the  one  not  proceeded  against,  Is  sufficient,  pp.  127- 
128. 

Judgment. —  If  error  exists  in  calculation  of  Interest  In  judg- 
ment on  note,  court  may,  by  the  laws  of  Alabama,  correct  it,  p.  129. 

Assigrnment  of  a  note^  payable  to  bearer,  by  delivery  only,  with- 
out Indorsement,  Is  not  within  the  eleventh  section  of  the  Judiciary 
act,  and  it  is  not  necessary  to  aver  the  citizenship  of  the  assignor, 
p.  129. 

Cited  and  principle  followed  in  White  v.  Vermont  &  M.  R.  R. 
Co.,  21  How.  576,  16  L.  223,  holding  railroad  bonds  payable  in 
blank,  not  within  the  eleventh  section  of  Judiciary  act;  Codman  v. 
Ver.  &  C.  R.  R.  Co.,  17  Blatchf.  2,  F.  C.  2,936,  where  note  was 
Indorsed,  payable  to  bearer,  before  being  put  in  circulation,  no 
disability  of  bearer  to  sue  as  an  assignee  could  arise  under  eleventh 
section;  Hill  v.  Wlnne,  1  Biss.  277,  F.  C.  6,503,  holding  exception 
of  promissory  note,  payable  to  bearer,  does  not  apply  to  accom- 
panying mortgage;  Varner  v.  West,  1  Woods,  495,  F.  O.  16,885, 
holding  note  payable  to  bearer  not  within  the  section,  although  in- 
dorsed to  plaintiff  by  payee;  Halsey  v.  Township  of  New  Provi- 
dence, 3  Fed.  367,  holding  municipal  bonds  do  not  come  within  the 
prohibition  of  act  of  1875. 

Miscellaneous. —  Miscited  in  Dorman  y.  Richard,  1  Fla.  296. 

15  Pet  130-140,  10  L.  685,  UNITED  STATES  v.  RODMAN. 

SiMinish  grants. —  An  official  certificate  of  the  secretary  of  the 
Spanish  government  of  East  Florida  is  evidence  of  the  title  papers, 
the  originals  of  which  were  kept  in  the  public  archives,  p.  137. 

Cited  and  followed  in  United  States  v.  De  Lespine,  15  Pet  231, 
10  L.  721,  holding  certificate  of  secretary  legal  evidence  of  the  grant 
Cited,  but  without  special  application.  In  Sullivan  v.  Richardson,  33 
Fla.  97.  100,  14  So.  703.  704. 

Spanish  grant. —  Though  a  grant  declares  that  It  was  made  in 
conformity  with  a  royal  order,  yet  if  it  also  shows  that  It  had  other 
considerations,  and  in  fact  was  not  founded  on  that  order,  the  grant 
Is  not  invalid,  because  the  quantity  of  land  granted  is  greater  than 
that  royal  order  permitted,  p.  138. 

Recital  in  a  Spanish  grant,  of  one  of  its  considerations,  will  not 
be  deemed  a  condition,  if  it  is  not  declared  to  be  so,  and  if  the 
grant  Is  in  terms  absolute,  p.  139. 

15  Pet  141-166,  10  L.  689,  UNITED  STATES  V.  DICKSON. 

Receiver  of  public  moneys  is,  under  act  of  1818,  entitled  to  cal- 
culate his  commission  on  public  moneys  received  by  him  during 
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the  jear,  dating  from  bis  commission,  and  not  the  calendar  or  fiscal 
jear,  p.  160. 

Cited,  to  point,  that  "  year  "  in  statute  means  a  calendar  year,  in 
David  V.  Hardin  Co.,  104  Iowa,  210,  73  N.  W.  578. 

Distinguished  in  United  States  v.  Wendell,  2  Cliff.  349,  F.  O. 
16,666,  holding  where  officers  of  United  States,  entitled  to  a  yearly 
compensation,  are  superseded  within  the  year,  they  are  entitled  to  a 
pro  rata  compensation;  Picking  y.  State,  26  Md.  504,  holding  act 
limited  officers  to  a  ratable  part  of  that  '*  yearly  sum/'  according  to 
the  period  of  the  year  daring  which  they  may  hold  the  office;  Hoyt 
T.  United  States,  10  How.  143,  13  L.  363. 

Btatates. —  Construction,  by  treasury  department,  of  an  act  of 
Congress,  affecting  its  business,  though  treated  with  great  respect, 
is  not  controlling,  p.  161 

Cited  and  rule  adopted  in  the  following  cases,  construing  various 
statutes;  Smythe  v.  Fiske,  23  Wall.  382,  23  L.  49,  construing  tariff 
act  of  1864;  United  States  v.  Murphy,  32  Fed.  382,  public  land  acts; 
United  States  v.  Hill,  120  U.  S.  182,  30  L.  632,  7  S.  Ct.  517,  holding 
obligors  of  bond  had  a  right  to  rely  upon  contemporaneous  con- 
straction,  which  will  not  now  be  overturned;  Home  Mut.  Ins.  Co. 
T.  Stockdale,  12  Fed.  Cas.  456,  holding  legislature  may  pass  a 
declaratory  act  to  operate  in  the  future;  United  States  v.  Say  lor, 
31  Fed.  549,  holding  acts  of  special  agents  cannot  be  regarded  as  a 
construction  of  the  statute;  State  y.  Wrightson,  56  N.  J.  L.  209,  28 
AtL  65,  22  li.  B.  A.  559,  holding  practical  construction  cannot  be 
allowed  to  abrogate  the  text;  Pitts  v.  Logan  Co.,  3  Okl.  741,  41  Pac. 
591,  holding  territorial  legislature  has  no  right  to  interfere  with 
compensation  of  clerks  of  District  Courts;  McSorley  y.  Hill,  2  Wash. 
651,  27  Pac.  556,  refusing  to  disturb  land  warrants  acquired  under 
construction  of  the  executive  department;  dissenting  opinion.  State 
V.  Kelsey,  44  N.  J.  L.  47,  majority  holding  statute  of  uncertain 
meaning,  enforced  In  a  certain  sense  by  officers,  will  be  Judicially 
construed  in  that  sense. 

▲  proviso,  in  a  statute,  is  strictly  construed,  and  takes  no  case 
out  of  the  enacting  clause,  which  Is  not  fairly  within  the  terms 
of  such  proviso,  p.  165. 

Cited  and  rule  followed  in  Ryan  v.  Carter,  93  U.  S.  83,  23  L.  809, 
Carter  v.  Hobbs,  92  Fed.  599,  Boston,  etc.,  Co.  v.  Hudson,  68  Fed. 
760,  25  U.  S.  App.  257,  Bx  parte  Lusk,  82  Ala.  523,  2  So.  142,  Clark's 
Appeal,  58  Conn.  210,  20  Atl.  456,  United  States  v.  Newhall,  91  Fed. 
529,  all  construing  a  proviso  strictly;  also.  United  States  v.  Church 
ol  the  Holy  Trinity,  36  Fed.  305,  holding  proviso  in  contract  labor 
law  did  not  exempt  ministers;  Rand  v.  United  States,  36  Fed.  675, 
holding  proviso  did  not  take  right  of  commissioner  to  receive 
docket  fees,  but  only  excepts  their  payment  out  of  the  sums  so 
appropriated;  Puleston  y.  United  States,  88  Fed.  972,  holding  pro- 
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viso  affected  only  the  appropriation  made  by  the  act;  Bragg  y. 
Clark,  50  Ala.  365,  holding,  suit  by  sorylying  partner  does  not 
come  within  the  exception  to  the  statute  as  to  competency  of  de- 
fendant to  testify  in  suit  "by  or  against  executors;"  McBae  t. 
Holcomb,  46  Ark.  311,  holding  prohibition  as  to  parties  testifying 
against  executor,  does  not  include  one  not  a  party  to  the  record,  as 
also  in  Stanley  v.  Wilkerson,  63  Ark.  559,  89  S.  W.  1044,  holding 
where  receiver  was  substituted,  original  plaintiff  could  testify; 
Southern  Bell  Tel.,  etc.,  Co.  y.  D'Alemberte,  39  Fla.  37,  21  So.  572, 
I*axton  &  H.  I.  Co.  y.  F.  &  C.  Co.,  45  Neb.  900,  50  Am.  St  Rep.  596, 
64  N.  W.  347,  29  L.  R.  A.  858,  Paddock  y.  Balgord,  2  S.  Dak.  105, 
48  N.  W.  841,  all  holding  that  a  proviso  is  to  be  construed  strictly 
and  limited  to  objects  fairly  within  its  terms;  Gaither  y.  Wilson, 
164  IlL  548,  46  N.  E.  59,  holding  fact  that  mortgagor  subsequently 
occupied  the  lots  as  a  homestead  does  not  bring  the  mortgage 
within  the  proviso;  State  v.  Fisher,  119  Mo.  351,  24  S.  W.  168,  22 
L.  R.  A.  800,  holding  dentist  not  exempt  from  Jury  duty  as  a 
"  practitioner  of  medicine; "  Clark  Thread  Co.  v.  Kearny  Township, 
55  N.  J.  L.  54,  25  Atl.  329,  holding  proviso  made  giving  of  notice 
in  manner  prescribed,  directory;  Atlantic  &  P.  R.  Co.  v.  Mlngus, 
7  N.  Mex.  375,  34  Pac.  597,  holding  act  did  not  extend  the  time 
within  which  the  company  could  complete  the  road;  Folmer*s  Ap- 
peal, 87  Pa.  St  137,  holding  if  principal  object  of  the  act  can  be  ac- 
complished and  stand  under  tbe  restriction,  the  proviso  is  not  to  be 
held  void  for  repugnance;  Roberts  v.  Yarboro,  41  Tex.  452,  holding 
exceptions  excluding  certain  parties  from  testifying  because  of 
interest  will  not  be  extended  by  implication;  Martin  y.  McAdams, 
87  Tex.  227,  27  S.  W.  256,  holding  exception  against  testimony  by 
interested  witness  to  "transaction  with  or  statement  by  testator," 
does  not  apply  to  testimony  to  genuineness  of  his  signature;  Powder 
R.  Cattle  Co.  v.  County  Comrs.,  3  Wyo.  610,  29  Pac.  366,  holding 
"  municipal  corporation "  in  proviso  does  not  include  counties; 
dissenting  opinion,  Leavenworth,  etc.,  R.  R.  Co.  v.  United  States, 
92  TJ.  S.  758,  23  L.  644,  majority  holding  proviso,  excepting  from 
operation  of  grant  all  lands  heretofore  reserved  to  the  United  States, 
includes  lands  set  aside  for  use  of  an  Indian  tribe;  Sorensen  v. 
Sorensen,  77  N.  W.  69  (Neb.),  holding  that  the  competency  of  a  wit- 
ness must  not  be  based  on  a  technical  construction;  Fryman  v. 
Fryman,  9  Ohio  C.  C.  93,  holding  that  proviso  did  not  limit  prior 
existing  right 

Distinguished  In  United  States  v.  Bwing,  140  U.  S.  148,  35  L.  390, 
11  S.  Ct  745,  holding  proviso  in  annual  appropriation  bill  operated 
to  amend  revised  statutes,  section  847. 

15  Pet  167-172,  10  L.  699,  LEVY  v.  FITZPATRICK. 

Appeal  and  error. —  Under  practice  in  Circuit  Court  in  Louisiana, 
an  order  granting  executory  process  to  enforce  a  mortgage,  with* 
out  notice  to  defendants,  is  not  final  Judgment  from  which  error 
lies,  p.  17L 
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Cited  and  prfnizfple  followed  In  Fleltas  v.  Blchardson,  147  U.  S. 
544.  545,  547,  548,  37  L.  274,  275,  276,  13  S.  Gt  432,  433,  and  Lowry 
T.  Erwln,  6  Bob.  (La.)  210,  39  Am.  Dec.  568,  both  holding  that  In 
execntory  process,  according  to  the  Louisiana  Code,  In  the  Federal 
Circuit  Court,  an  order  made  without  previous  notice,  for  sale 
of  mortgaged  land,  is  not  a  final  decree;  Boatmen's  S.  Bank  y. 
Wagenspack,  4  Woods,  132,  12  Fed.  67,  holding  if  an  opposition  is 
filed  to  an  order  of  seizure  and  sale,  the  order  becomes  merely  a 
process  introductory  to  a  litigation;  Lockhart  y.  Morey,  31  Fed.  498, 
holding  oppositions  filed  to  orders  for  executory  process,  under 
Louisiana  Code,  do  not  constitute  mere  ancillary  proceedings  to  a 
suit  already  determined;  Dupuy  y.  Bemiss,  2  La.  Ann.  515,  holding 
in  proceedings  yift  executiyft,  no  citation  is  necessary.  Cited,  with- 
out particular  application,  in  Marchand  y.  Sobral,  24  Fed.  316. 

Distinguished  in  Marin  y.  Lalley,  17  WalL  18,  21  L.  596,  holding 
''executory  process."  made  in  Louisiana,  when  the  mortgage  "im- 
ports a  confession  of  Judgment,"  is  a  final  decree. 

Circuit  Court  cannot  render  Judgment  against  any  defendant 
who  has  not  been  served  within  the  district,  unless  he  appear,  p. 
171. 

Cited  and  principle  followed  in  Chaffee  y.  Hayward,  20  How.  215, 
15  L.  852,  and  Saddler  y.  Hudson,  2  Curt  7,  F.  C.  12,206,  both  hold- 
ing in  suit  for  infringement  of  patent,  attaching  property  of  absent 
defendant  did  not  give  court  Jurisdiction;  Sadlier  v.  Fallon,  2  Curt. 
581,  F.  C.  12,210,  holding  if  no  personal  service  is  made,  there  is  no 
Jurisdiction  in  case  of  an  inhabitant;  Anderson  v.  Shaffer,  10  Fed. 
267,  holding  under  section  915,  revised  statutes,  attachment  could 
not  be  issued,  where  court  had  not  acquired  Jurisdiction  of  t&e  per- 
son of  the  defendant;  United  States  v.  Amer.  L.  Co.,  80  Fed.  311, 
holding  that  service  of  process  outside  of  the  Jurisdiction  will  not 
stop  the  running  of  the  statute  of  limitations.  Cited,  without  par- 
:  ticular  application,  in  Knott  v.  Insurance  Co.,  2  Woods,  481,  F.  C. 

I  7,894,  SchoUenberger  v.  Foreign  Ins.  Cos.,  21  Fed.  Cas.  728,  and 

I  Bomalne  v.  Union  Ins.  Co.,  28  Fed.  639,  collecting  authorities. 

Distinguished  in  United  States  v.  Ottman,  1  Hughes,  316,  F.  C. 
15,977,  holding  Congress  has  conferred  on  United  States  courts 
Jurisdiction  of  suits  commenced  in  State  courts,  by  attachment 
against  non-resident  defendant,  and  removed. 

15  Pet  178-186,  10  L.  701,  UNITED  STATES  v.  FOBBES. 

i  Public  lands. —  Surveys  not  made  in  conformity  with  the  grant 

are  invalid,  p.  182. 

Cited  and  principle  applied  in  Ylllalobos  v.  United  States,  10  How. 
656,  13  L.  537,  refusing  to  uphold  surveys. 

Spanish  grants. —  The  courts  can  only  adjudge  what  has  been 
granted,  and  declare  that  the  lands  granted  by  the  lawful  author- 
ities of  Spain  are  separated  from  the  public  domain,  p.  182. 
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Cited  and  principle  applied  In  United  States  y.  Miranda,  16  Pet 
160,  10  L.  022,  holding  lands  not  surveyed  before  1818  are  not 
lands  withdrawn  from  vacant  lands  ceded  to  the  United  States  in 
Florida;  United  States  v.  Lawton,  5  How.  28,  12  L.  85,  and  D'Anter- 
ive  V.  United  States,  101  U.  S.  707,  25  L.  871,  holding  courts  could 
not  pass  decree  for  land  whose  locality  ard  boundaries  could  not 
be  found;  United  States  v.  King,  3  How.  787,  11  L.  830,  Winter 
V.  United  States,  1  Hemp.  384,  F.  O.  17,895,  and  Doe  v.  Latimer, 
2  Fla.  86,  all  holding  that  where  description  in  instrument  is  vague, 
it  can  create  no  right  of  private  property  maintainable  in  a  court; 
Lecompte  v.  United  States,  11  How.  127,  13  L.  632,  and  Magulre 
v.  Tyler,  8  Wall.  660,  19  L.  323,  in  order  to  constitute  a  valid  grant 
there  must  be  a  severance  of  the  property  from  the  public  domain; 
Mesick  v.  Sunderland,  6  GaL  812,  holding  deed  Invalid  on  account 
of  a  patent  ambiguity.  Cited  in  dissenting  opinion.  United  States 
V.  King,  7  How.  890,  12  L.  959,  Chaires  v.  United  States,  3  How. 
619,  11  L.  753,  United  States  v.  Garcia,  22  How.  280,  16  L.  340,  Tyler 
y.  Magwlre,  17  Wall.  280,  21  L.  582,  and  United  States  y.  De 
Rodriguez,  7  Sawy.  636,  F.  C.  14,950. 

Distinguished  in  Branch  v.  Mitchell,  24  Ark.  445. 

15  Pet  187-210,  10  L.  706,  UNITED  STATES  v.  BOYD. 

Liability  of  surety  on  official  bond  is  not  to  be  extended,  by 
implication,  beyond  the  terms  of  his  contract;  and  it  will  not  be 
construed  retrospectively  so  as  to  render  him  liable  for  his  principal's 
prior  defaults,  on  the  strength  of  a  recital  of  the  appointment  of  his 
principal  and  the  date  of  his  commission,  p.  208. 

Cited  approvingly  and  principle  followed  in  Leggett  v.  Hum- 
phreys, 21  How.  76,  16  L.  54,  holding  surety  cannot  be  called  upon 
to  pay  more  than  the  penalty  of  his  bond;  Smith  v.  United  States* 
2  WalL  235,  17  L.  792,  holding  erasure  of  name  of  one  of  the  sure- 
ties, though  made  before  Instrument  Is  submitted  to  Judge  for  ap- 
proval, avoids  bond  as  to  surety  without  knowledge  of  erasure; 
United  States  v.  Ulrici,  111  U.  S.  42,  28  L.  346,  4  S.  Ct  290,  holding 
sureties  on  distiller's  bond  for  payment  of  taxes  are  discharged  by 
seizure  by  government;  United  States  v.  Cheeseman,  3  Sawy.  429» 
F.  C.  14,790,  holding  sureties  on  official  bond  of  assistant  treas- 
urer, not  containing  conditions  prescribed  for  stamp  agent's  bonds, 
are  liable  for  default  of  their  principal  in  performance  of  duties  of 
stamp  agent;  United  States  v.  De  Visser,  10  Fed.  648,  and  Meads 
y.  United  States,  81  Fed.  688,  54  U.  S.  App.  158,  holding  statutes  de- 
signed to  guide  officers  of  the  government  do  not  place  any  obliga- 
tion upon  sureties;  BoUin  v.  Blythe,  46  Fed.  182,  holding  sureties 
not  liable,  if  marshal  fail  to  pay  deputies  out  of  fees  coming  into 
bis  hands,  they  not  being  creditors  of  the  United  States;  United 
States  V.  Freel,  92  Fed.  301,  holding  that  alteration  of  substantial 
terms  of  a  contract  releases  the  surety;  State  Bank  of  Monte  Vista 
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T.  BreDnan,  7  Colo.  App.  430,  43  Pac.  1051,  holding  sureties  on  sherHTs 
bond  not  liable  in  treble  damages  for  his  torts;  Jenkins  y.  Lemonds, 
29  Ind.  295,  and  Scott  y.  State,  46  Ind.  205,  holding  sureties  of 
county  derk  not  liable  for  money  by  guardian,  pursuant  to  an 
order  of  the  court,  it  not  being  one  of  his  official  duties;  State  y. 
Kent,  63  Ind.  118,  and  Prairie  School  T.  y.  Haseleu,  3  N.  Dak. 
342,  55  N.  W.  943,  holding  sureties  not  liable  fc^  damage  resulting 
from  an  unofficial  act;  Lafayette  y.  James,  92  Ind.  244,  47  Am.  Rep. 
143,  holding  sureties  not  liable  for  defalcation  arising  from  duty 
given  by  subsequent  ordinance;  Wapello  Co.  y.  Bigham,  10  Iowa,  43, 
74  Am.  Dec.  372,  holding  sureties  not  liable  for  acts  done  by  officer 
holding  oyer;  Spencer  y.  Sherwin,  86  Iowa,  121,  53  N.  W.  87,  hold- 
ing upon  dismissal  of  injunction  to  restrain  collection  of  a  Judg- 
ment, Judgment  could  not  be  rendered  against  the  sureties;  Archer 
T.  State,  74  Md.  451,  28  Am.  St  Rep.  265,  22  Ati.  10,  holding  quail- 
fication  of  officer  could  not  relate  back  to  his  appointment;  Detroit 
Say.  Bank  y.  Ziegler,  49  Mich.  160,  13  N.  W.  497,  holding  sureties 
liable  where  receiying  teller  in  sayings  department  was  assigned,  in 
temporary  absence  of  the  general  teller,  to  do  his  work;  McCluskey 
T.  Cromwell,  11  N.  Y.  596,  holding  employees  of  sub-contractor 
could  not  sue  on  bond  of  contractor;  McOooyey  y.  State,  20  Ohio, 
97,  holding  executor's  bond,  describing  testator  as  James  L.  Findley, 
cannot,  by  parol  eyidence,  be  made  applicable  to  estate  of  Joseph 
L.  Findley;  State  y.  Cutting,  2  Ohio  St  6,  declaring  that  sureties  are 
neyer  to  be  ylsited  with  penalties;  Hall  y.  Williamson,  9  Ohio  St 
23,  holding  surety  only  liable  according  to  the  express  terms  of  the 
injunction  bond;  Cross  y.  Scarboro,  6  Baxt  136,  as  this  court  had 
exonerated  second  set  of  sureties  In  the  former  suit  to  which  first 
set  and  defendants  were  parties,  complainants  are  not  entitled  to 
contribution;  Borden  y.  Houston,  2  Tex.  607,  holding  sureties  not 
released  by  requirement  that  officer  receiye  public  dues  in  a  different 
kind  of  funds;  Coe  y.  Nash,  91  Tex.  121,  41  S.  W.  476,  holding  sure- 
ties on  additional  bond  not  liable  for  prior  defaults.  Affirmed,  with- 
out special  application.  In  People  y.  Breyfogle,  17  Cal.  508,  and 
Crews  y.  Boss,  44  Ind.  489.  Cited  in  note  on  this  topic,  42  Am. 
Rep.  404,  collecting  authorities. 

Official  bonds. —  If  money  was  receiyed  after  officer's  appoint- 
ment, and  held  In  trust  for  the  United  States  until  after  the  date 
of  the  bond,  the  sureties  are  liable,  p.  208. 

Cited  and  principle  followed  in  United  States  y.  Spencer,  2  Mc- 
Lean, 408,  F.  C.  16,368,  holding  defectiye  declaration,  not  showing 
receipt  of  money  after  the  date  of  bond,  and  before  expiration  of 
terfti;  United  States  y.  Linn,  2  McLean,  506,  F.  C.  15,606,  School 
Dist.  y.  McDonald,  39  Iowa,  567,  State  v.  Banks,  76  Md.  144,  24 
AtL  417,  Thomas  y.  Blake,  120  Mass.  322,  State  y.  Shackleford, 
66  Miss,  ail,  and  McPhilUps  v.  McGrath,  117  Ala.  564,  23  So.  725, 
all  holding  sureties  bound  only  for  moneys  receiyed  after  the  exe- 
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cutlon  of  the  bond;  United  States  v.  Haynes,  9  Ben.  25,  F.  0.  15,334, 
holding  approval,  by  secretary  of  Interior,  of  second  bond  did  not 
constitute  an  acceptance  of  it  to  stand  in  lieu  of  the  first  bond; 
United  States  y.  Jones,  77  Fed.  723,  holding  recovery  cannot  be 
had  for  a  defalcation  prior  to  execution  of  bond,  unless  It  be  al- 
leged that  funds  were  in  officer's  hands  when  bond  was  given; 
Hartford  v.  Franey,  47  Conn.  80,  holding  sureties  liable  for  interest 
on  money  in  officer's  hands,  held  over  from  previous  term,  from 
date  of  approval  of  bond;  Hyatt  v.  Grover,  etc.,  S.  M.  Co.,  41  Mich. 
227,  1  N.  W.  1038,  holding  bonds  do  not  operate  retrospectively  to 
bind  sureties;  Van  Sickel  v.  Buffalo  Co.,  13  Neb.  110,  42  Am.  Rep. 
763,  13  N.  W.  27,  and  Barry  v.  Screwmen's  Ass.,  67  Tex.  253,  3  S. 
W.  262,  both  holding  sureties  might  prove  defalcation  was  com- 
mitted before  the  giving  of  the  bond,  and  the  commencement  of 
the  term;  Bissell  v.  Saxton,  66  N.  Y.  60,  and  State  v.  Polk,  14  Lea, 
7,  holding  sureties  liable  only  for  acts  committed  after  the  com- 
mencement of  the  term  for  which  they  became  sureties;  Board  of 
Education  v.  Fonda,  77  N.  Y.  359,  holding  sureties  liable  where 
officer,  on  beginning  of  second  term,  held  moneys  received  during 
first  term;  Vivian  v.  Otis,  24  Wis.  521,  1  Am.  Rep.  201,  holding 
sureties  for  second  term  not  liable  for  money  which  should  have 
been  in  treasurer's  hands  at  the  commencement  of  that  term,  but 
which  he  had  in  fact  converted  during  the  first  term;  Clark  v.  Wil- 
kinson, 59  Wis.  551,  IS  N.  W.  484,  holding  sureties  on  additional 
bond  liable  for  failure  of  guardian  to  account  for  money  on 
hand  at  time  of  the  execution  of  the  bond. 

Cited,  to  point  that  entries  made  by  public  officials  are  only 
prima  facie  conclusive.  Supreme  Council  C.  K.  of  A.  v.  Fidelity  & 
C.  Co.,  63  Fed.  52,  22  U.  S.  App.  439,  holding  receipts  and  reports 
made  by  treasurer  were  not  conclusive  against  the  surety;  Ohnlng 
V.  EvansviUe,  66  Ind.  63,  holding  sureties  not  estopped  by  entries 
of  principal. 

Cited,  without  particular  application,  in  United  States  v.  Boyd, 
5  How.  48,  12  L.  44,  and  Allen  v.  Stevens,  61  Ind.  275,  28  Am.  Rep. 
674.  Cited  In  note,  10  Am.  St  Rep.  844,  on  liability  of  sureties  on 
successive  bonds,  collecting  cases. 

Distinguished  in  United  States  v.  Linn,  1  How.  114,  11  L.  67,  hold- 
ing count,  not  alleging  that  money  was  in  the  hands  of  the  officer 
at  the  date  of  the  bond,  is  bad;  State  v.  Howarth,  48  Conn.  213,  as 
trustee  had  a  right  to  hold  the  fund,  it  was  no  answer  that  con- 
version might  have  been  made  before  the  bond  was  given. 

Official  bonds. —  Failure  of  receiver  to  account,  as  prescribed  by 
rule  of  the  treasury  department,  does  not  discharge  his  surety; 
the  rule  is  directory  merely,  p.  208. 

Cited  and  principle  applied  In  Jones  v.  United  States,  18  WaUL 
663,  21  L.  868,  holding  it  no  defense  to  action  against  sureties,  that 
auditor  permitted  postmaster  to  remain,  with  Imowledge  of  his 
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defdcAtioB;  Stem  v.  People,  102  IlL  560,  and  Supervisors  v.  Otis. 
62  N.  T.  85,  bddlng  sureties  could  not  plead  failure  of  county  board 
to  require  an  accounting;  State  v.  Roberts,  68  Mo.  237,  30  Am.  Rep. 
791,  liolding  legislation  extending  time  for  settlement  releases  sure- 
ties on  collector's  bond;  Village  of  Olean  v.  King,  116  N.  Y.  362, 
22  N.  E.  561,  holding,  under  charter,  the  renewal  of  warrant  with- 
out consent  of  sureties  did  not  discharge  them;  Oommon wealth  y. 
Holmes,  25  Gratt  775,  holding  extension  of  time  of  settlement  of 
collectors,  does  not  release  surety;  Grawn  y.  Commonwealth,  84 
Va.  287,  10  Am.  St  Rep.  842,  4  8.  B.  724,  holding  failure  to  require 
treasurer  to  make  prompt  settlements    did  not  discharge  surety. 
Cited    without  particular  application,  in  United  States  y.  Potter, 
27  Fed.  Cas.  604,  and  Newark  v.  Stout  52  N.  J.  L.  48.  18  Ati.  84a 
Cited  in  note  on  this  topic,  45  Am.  Rep.  408.  collecting  authorities. 

▲  case  remanded  is  subject  to  additional  pleadings  or  amend- 
ments, p.  208. 

Cited  in  Hart  y.  Smith,  20  Fla.  61,  inferior  court  permitting 
amendments;  Van  Doren  y.  Penn.  R.  Co.,  83  Fed.  272,  allowing 
plaintur,  suing  as  administratrix,  to  change  to  *'  widow." 

Pleading^. —  In  Mississippi,  any  number  of  breaches  may  be  as- 
signed, in  a  replication  to  a  plea  of  general  performance  of  a  con- 
dition of  a  bond,  p.  208. 

15  Pet  211-212,  10  L.  714,  AMIS  y.  PBARLB. 

Supreme  Court  practice. —  Under  the  forty-third  rule  of  practice, 
production  of  original  writ  of  error  and  citation  suffices,  without 
certificate  of  clerk  of  court  below,  to  entitle  the  defendant  to  have 
case  docketed  and  dismissed,  p.  211. 

No  citations. 

15  Pet  213-^214,  10  L.  715,  LEA  y.  KBLLY. 

▲pineal  and  error. —  Upon  a  bill  to  enjoin  a  Judgment  at  law,  ren- 
dered in  the  same  court  a  decree  that  the  parties  proceed  to  a  new 
trial  at  law  is  not  final,  and  appealable,  p.  214. 

Not  cited. 

15  Pet  215-225, 10  L.  715,  BUYOK  y.  UNITED  STATES. 

Spanish  land  grant  in  East  Florida,  to  be  yold  if  a  settlement 
should  not  be  made  within  six  months,  is  yold  as  against  Spam 
and  the  United  States,  if  the  condition  be  not  performed,  p.  222. 

Cited  in  dissenting  opinion,  Fremont  y.  United  States,  17  How.  568, 
15  L.  250,  majority  holding  they  were  conditions  subsequent  and  a 
Don-compUance  did  not  amount  to  a  forfeiture. 

Distinguished  in  Hancock  y.  McKinney,  7  Tex.  453,  holding  these 
were  conditions  subsequent  and  estate  became  absolute. 
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A  Spanish  grant,  containing  no  calls  by  which  It  could  be  located, 
and  not  in  fact  located  by  the  Spanish  anthoritieB,  Is  yold,  pp.  223- 
224. 

Cited  and  principle  relied  upon  in  United  States  v.  Miranda,  16 
Pet  160,  10  L.  922,  United  States  v.  King,  3  How.  787,  11  L.  830, 
United  States  v.  Lawton,  5  How.  28,  12  L.  35,  Villalobos  v.  United 
States,  10  How.  556,  557,  13  L.  537,  and  Winter  v.  United  States,  1 
Hemp.  384,  F.  C.  17,895,  all  holding  grant  void  because  calls  were  too 
Indefinite  to  locate  them;  Lecompte  v.  United  States,  11  How.  127,  13 
L.  632,  holding  occupation  or  cultivation  is  insufficient,  unless  there 
be  a  severance  from  the  public  domain  to  validate  grant;  Muse  v. 
Arlington  Hotel  Co.,  68  Fed.  644,  holding  grant  of  "  a  tract  of  land 
of  one  square  league"  too  indefinite;  Mesick  v.  Sunderland,  6  CaL 
312,  holding  grant  of  town  lots  void  on  account  of  a  patent  ambigu- 
ity; Doe  V.  Latimer,  2  Fla.  87,  holding  description  '*  tract  of  land  at 
the  point  of  the  Flag  Staff  "  too  indefinite;  Trimble  v.  Smithers,  1 
Tex.  806,  since  the  petition  shows  the  land  was  not  surveyed  before 
the  closing  of  the  land  offices,  it  still  is  a  part  of  the  public  domain. 
Cited,  without  special  application,  in  Chalres  v.  United  States,  3 
How.  619,  11  L.  753. 

Distinguished  in  Yanderslice  v.  Hanks,  3  Cal.  42,  holding  grant 
valid,  where  land  was  described  by  specific  boundaries,  although 
containing  more  land  than  called  for  by  the  grant 

Miscellaneous. —  Cited  in  Holliman  v.  Peebles,  1  Tex.  701,  as  an 
instance  of  where  forfeited  lands  were  regranted  without  any  pre- 
vious proceedings  to  ascertain  the  forfeiture. 

15  Pet  226-232,  10  L.  710,  UNITED  STATES  v.  DELESPINE. 

Evidence  —  Spanish  grant — An  official  certificate  of  the  secre- 
tary of  the  Spanish  government  of  East  Florida  is  evidence  of  the 
genuineness  of  a  copy  of  a  grant  p.  231. 

Cited  and  limited  in  Sullivan  v.  Richardson,  33  Fla.  97,  14  So.  703, 
holding  an  official  copy  is  not  the  only  legal  evidence  of  title,  the 
possession  of  a  royal  title  being  also  competent  evidence. 

15  Pet  233-274,  10  L.  721,  RHODE  ISLAND  V.  MASSACHUSETTS. 

Mistake. —  Equity  will  relieve  against  mistake,  especially  when 
produced  by  representations  of  adverse  party,  p.  271. 

Cited  and  principle  relied  upon  in  I  Vinson  v.  Hutton,  98  U.  S.  82, 
"25  L.  67,  holding  party  could  not  obtain  adequate  relief  against  mis- 
take in  a  court  of  law;  Creigh  v.  Boggs,  19  W.  Va.  250,  enforcing 
specifically  contract  as  reformed  to  correct  mistake  made  in  reduc- 
ing it  to  writing.  Cited,  without  particular  application,  in  dissent- 
ing opinion,  York's  Appeal,  110  Pa.  St  83,  2  Atl.  69. 

Belief  against  mistake  may  be  barred  by  delay  in  claiming  It, 
p.  272. 
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Cited  In  Wyche  t.  Greene,  11  Ga.  174,  holding  lapse  of  time  can 
nerer  be  set  np  as  a  defense  In  equity,  where  It  would  not  constl- 
tate  a  good  equitable  bar  at  law. 

LimitatlonB  in  equity  suits. —  Lapse  of  time  sufficient  to  create 
a  bar  under  the  statute  of  limitations,  unaccounted  for  by  the  bill, 
may  be  taken  advantage  of  by  demurrer,  p.  272. 

Affirmed  in  National  Bank  y.  Carpenter,  101  U.  S.  568,  25  L.  816. 
Cited  and  principle  applied  in  City  of  Apalachicola  v.  The  Apalachi- 
cola  Land  Co.,  9  Fla.  357,  79  Am.  Dec.  294,  where  face  of  bill  shows 
a  case  barred  by  the  statute  of  limitations,  and  nothing  to  take  the 
case  out  of  that  act,  advantage  of  it  may  be  taken  on  a  motion  for 
an  injunction. 

Equity  wiU  refuse  to  adopt  a  rule  of  limitation  where  injustice 
would  result,  p.  273. 

Cited  and  principle  applied  in  Florida  v.  Georgia,  17  How.  493,  15 
L.  189,  refusing  to  follow  chancery  practice  where  It  would  defeat 
the  purposes  of  Justice.  Cited,  without  particular  application,  in 
California  v.  Southern  Pac  Co.,  157  U.  8.  249,  39  L.  690,  15  S.  Ct 
599. 

Statute  of  limitations. —  Time  necessary  to  operate  as  a  bar  in 
equity  is  fixed  at  twenty  years  by  analogy  to  the  statute  of  limita- 
tions, p.  272. 

Statute  of  limitations. —  Though  twenty  years  is  sufficient  in 
equity  to  operate  as  a  bar  between  individuals,  as  to  a  land  title,  yet 
such  rule  cannot  be  applied,  as  between  States,  p.  278. 

Miscellaneous. —  Cited  to  point  that  most  numerous  "controver- 
sies between  States"  has  been  as  to  boundaries,  in  Wisconsin  v. 
Pelican  Ins.  Co.,  127  U.  6.  288,  32  L.  242,  8  S.  Ct  1373. 

15  Pet  275-283,  10  L.  737,  O'HABA  v.  UNITED  STATES. 

Si>aniah  grant  of  land  in  the  "  District  of  Nassau,"  etc.,  is  void, 
as  too  indefinite  a  description,  p.  283. 

Cited  and  principle  applied  in  United  States  v.  Miranda,  16  Pet 
160,  10  L.  922,  and  United  States  v.  King,  3  How.  787,  11  L.  830, 
holding  grant  void,  because  the  calls  of  the  grant  were  too  indefinite 
for  locality  to  be  given  them;  Lecompte  v.  United  States,  11  How. 
127,  13  L.  632,  and  Winter  v.  United  States,  Hemp.  384,  F.  C.  17,895, 
holding  there  must  be  a  severance  of  the  property  from  the  public 
domain  to  constitute  a  valid  grant;  Doe  v.  Latimer,  2  Fla.  87,  hold- 
ing grant  of  "  the  tract  of  land  at  the  point  of  the  Flag  Staff "  is 
void  for  uncertainty;  Trimble  v.  Smithers.  1  Tex.  806,  holding  title 
to  land  claimed,  but  not  surveyed  until  before  the  closing  of  the 
land  offices,  could  not  be  asserted  in  a  court  of  Justice. 

Distinguished  in  Vanderslice  v.  Hanks,  3  Cal.  42,  where  descrip- 
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tlon  contains  more  land  than  the  grant  calls  for,  and  a  Judicial  sur- 
vey is  required,  the  failure  to  procure  it  works  no  forfeiture;  Han- 
cock Y.  McKinney,  7  Tex.  453,  holding  the  condition  is  subsequent, 
the  estate  becomeis  absolute  in  the  tenant 

Spanish  land  grant  in  Florida  of  an  acreage  cqutralent  to  **  the 
number  of  workers  he  may  have  to  cultiyate  them,**  and  reciting 
that  "he  will  take  possession  within  six  months,"  no  possession 
having  been  actually  taken,  and  no  survey  made,  and  no  workers 
placed  on  the  land,  is  void,  p.  28L 

A  survey  would  be  presumed  from  a  settlement  by  grantee* 
p.  283. 

Cited  to  this  point  in  Stewart  v.  Trenler,  49  Ala.  503. 

15  Pet  284r-286,  10  L.  ^40,  GWIN  y.  BREBDLOVB. 

Supreme  Court  may,  upon  motion,  at  any  time  during  the  term^ 
strike  off  a  Judgment  of  dismissal,  unless  omission  to  file  the  record 
and  docket  case  earlier  have  been  injurious  to  rights  of  defendant 
in  error,  p.  285. 

Cited  and  principle  applied  in  Sparrow  y.  Strong,  3  Wall.  103,  18 
L.  49,  holding  if  no  motion  to  dismiss  a  writ  of  error  or  appeal  be 
previously  made,  the  record  may  be  filed  and  cause  docketed  at  any 
time  within  the  term;  West  C.  St  R.  Co.  v.  Ellsworth,  77  Fed.  665, 
46  U.  S.  App.  603,  holding  rule  16  of  Circuit  Court  of  Appeals 
will  not  be  applied  where,  before  motion  is  made,  the  cause  has  been 
'  actually  docketed. 

15  Pet  287-289,  10  L.  741,  YOUNG  v.  SMITH. 

Appeal  and  error. —  Upon  a  bill  In  equity,  by  residuary  legatees 
against  executors,  to  recover  their  respective  proportions  of  the 
personalty,  a  decree  ordering  a  certain  sum  paid  complainants,  and 
directing  the  executors  to  pay  into  court  the  proceeds  of  debts  due 
testator,  when  collected,  is  not  final,  and  appealable,  p.  288. 

Cited  and  principle  followed  in  Lodge  v.  Twell,  135  U.  S.  235,  34 
L.  155,  10  S.  Ct  747,  holding  decree  setting  aside  a  conveyance  of 
property  was  not  final,  where  there  stUl  remained  to  be  determined 
what  personal  property  had  been  parted  with,  and  what  was  the 
amount  of  the  proceeds  to  be  accounted  for;  Bellamy  v.  Bellamy, 
4  Fla.  252,  holding  where  anything  is  to  be  done  which  may  be  the 
subject  of  exception  or  appeal,  the  decree  Is  not  final;  Orlffin  v.  Or- 
man,  9  Fla.  49,  holding  a  decree  directing  a  reference  to  ascertain 
any  material  fact  is  not  flnaL 

15  Pet  290-318,  10  L.  742,  UITITED  STATES  v.  LINN. 

Bond. —  An  obligation  without  seal  is  not  a  bond,  p.  311. 

Cited  and  principle  applied  in  Williams  v.  State,  25  Fla.  739,  741, 
6  So.  832,  833,  6  L.  R.  A.  822,  823,  holding  that  the  instrument  not 
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htTing  a  seal,  was  not  a  bond,  and  wonld  not  support  tbe  summary 
remedy  proYlded  by  the  statute. 

Ofioers  —  Offielal  bonds. —  Appointment  entitles  a  pnbUc  of&cer 
to  the  emoluments  of  his  office,  these  emoluments  being  the  con- 
lideratlon  for  the  execution  of  his  official  duties,  and  his  official 
duties  attach,  whether  he  giTes  the  required  bond  or  not,  p.  813. 

Cited  and  relied  upon  In  United  States  y.  Eaton,  109  TJ.  S.  848, 
848,  42  li.  778,  18  S.  Ot  380,  381,  allowing  officer  compensation  for 
services  performed  before  his  official  bond  was  received  and  ap- 
proved; Lusk  V.  Garlln,  4  Scam.  398,  holding,  if  recorder  of  deeds 
gives  Incorrect  Information,  an  action  may  be  maintained  upon  his 
official  bond;  Hess's  Estate,  150  Pa.  St  350,  24  AtL  877,  holding  that  a 
consideration  Is  necessary  to  support  a  promise  to  pay  the  debt  of 
another. 

Distlngolshed  In  Mallory  y.  Ferguson,  50  Kan.  895,  82  Pac.  412, 
22  L.  B.  A.  104,  and  n.,  and  State  v.  Woods,  84  Mo.  167,  holding  bond 
was  valid  as  to  the  subsequent  signers,  as  there  was  a  continuing 
consideration  running  with  the  gniardian's  continuance  In  office. 

Consideration. —  A  benefit  to  the  promisor,  or  a  damage  to  the 
promisee,  constitutes  a  good  consideration,  p.  314. 

Cited  in  Gillespie  y.  Battle,  15  Ala.  283,  holding  vendee  taking 
and  retaining  possession  of  land,  under  a  parol  contract,  cannot  de- 
feat a  recoTery  on  his  note  for  purchase  money,  on  ground  of  want 
or  failure  of  consideration. 

Surety. —  A  consideration  running  to  the  principal  is  sufficient  to 
bind  the  sureties,  p.  314. 

Cited  and  principle  followed  in  Mitchell  y.  Gotten,  2  Fla.  151, 
where  note  has  been  cancelled  on  being  made  the  consideration  of  a 
usurious  contract,  it  may  be  recovered  upon,  as  well  against  a 
surety  as  the  principal;  Pritchett  v.  The  People,  1  Gilm.  530,  reaf- 
firming rule;  Bobertson  v.  Flndley,  31  Mo.  388,  holding  that  no  con- 
sideration need  pass  directly  between  the  obligee  in  a  bond  and  the 
surety;  dissenting  opinion.  United  States  v.  Price,  9  How.  105,  18 
L.  85,  majority  holding  after  the  recovery  of  a  joint  judgment  on  a 
Joint  and  several  bond,  and  the  death  of  one  of  the  obligors,  who 
was  a  surety,  a  court  of  equity  will  not  sustain  a  remedy  against 
his  executor. 

A  seal  Imports  a  consideration,  p.  815. 

Cited  in  00  Am.  St  Bep.  432,  note,  on  when  the  consideration  of 
a  contract  must  be  expressed,  and  what  is  a  sufficient  expression  of 
It,  collecting  cases. 

Official  bond  taken  by  United  States  as  security,  though  not  in 
statutory  form,  is  valid,  if  given  upon  sufficient  consideration,  and 
is  not  made  yold  by  any  act  of  Congress,  pp.  315-^17, 
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Cited  and  principle  followed  in  Neilson  v.  Lagow,  12  How.  107,  18 
L.  913,  holding  act  of  Congress  did  not  prohibit  the  acquisition  of 
land  by  United  States  by  way  of  security  for  a  debt;  United  States 
y.  Hodson,  10  WalL  408,  19  L.  940,  United  States  t.  Mynderse,  11 
Blatchf.  7,  F.  C.  15,851,  Carnegie  t.  Hulbert,  70  Fed.  218,  36  U.  S. 
App.  81,  and  Stephenson  t.  Mon.  M.  &  Mfg.  Co.,  84  Fed.  117,  54  U.  S. 
App.  506,  all  holding  valid,  bonds  given  to  the  government,  though 
not  conditioned  in  the  specific  way  directed  by  statute;  Jessup  v. 
United  States,  106  U.  S.  151,  27  L.  86,  United  States  v.  Garlinghouse, 
4  Ben.  200,  F.  C.  15,189,  United  States  v.  Mason,  2  Bond,  188,  F.  C- 
15,737,  Greathouse  v.  Dunlap,  3  McLean,  311,  F.  C.  5,742,  and  Archer 
V.  Hart,  5  Fla.  259,  all  holding  bond  taken  by  United  States  without 
authority  of  statute  is  actionable;  United  States  v.  Mynderse,  27 
Fed.  Cas.  62,  where  obligations  in  excess  of  statutory  requirement 
were  not  separable  from  those  in  accord,  the  bond  was  held  void  In 
toto;  United  States  v.  Jones,  77  Fed.  721,  holding  bond  valid  as  a 
statutory  bond,  only  so  far  as  it  is  prospective;  Dickson  v.  United 
States,  125  Mass.  315,  28  Am.  Rep.  233,  there  being  no  law  to  the 
contrary,  the  United  States  can  take  by  devise;  Board  of  Ed.  v. 
Fonda,  77  N.  Y.  356,  Town  of  Solon  v.  Williamsburgh  Say.  Bank, 
114  N.  Y.  134,  21  N.  E.  170,  and  Bank  v.  Briggs,  69  Vt  22,  60  Am.  St 
Bep.  929,  37  Atl.  284,  87  L.  R.  A.  848,  all  holding  writing  in  form  of 
bond,  but  not  under  seal,  accepted  by  mistake,  valid;  Donnell  M. 
Co.  V.  Repass,  75  Mo.  App.  426,  holding  obligation  valid  at  common 
law,  though  unsealed;  State  v.  Bowman,  10  Ohio,  448,  holding  sure- 
ties liable,  though  principal  neither  signed  nor  sealed  bond;  Duck- 
wall  v.  Rogers,  15  Ohio  St.  546,  holding  that  an  undertaking  for  stay 
of  execution  is  good  as  a  common-law  contract,  though  signed  after 
the  statutory  period;  Shackamaxon  Bank  v.  Yard,  143  Pa.  St  134, 
139,  140,  holding  that  failure  to  carry  out  statutory  requisites  will 
not  relieve  surety;  State  v.  Taylor,  10  S.  Dak.  185,  66  Am.  St  Rep. 
709,  72  N.  W.  408,  holding  official  bond  executed  in  excess  of  penalty 
prescribed  by  statute,  may  be  enforced  to  the  full  amount  of  its 
penalty;  Janes  v.  Reynolds,  2  Tex.  256,  and  Johnson  v.  Erstine,  9 
Tex.  5,  both  holding  that  bond  departed  too  essentially  from  the 
statute  to  authorize  a  summary  Judgment;  Dikes  v.  Miller,  25 
Tex.  Sup.  290,  78  Am.  Dec.  572,  holding  commissioner  of  land  office 
must  be  deemed  to  have  authority  to  accept  the  relinquishment  of 
title  on  behalf  of  the  State;  Territory  v.  Golding,  3  Utah,  48,  5  Pac. 
550,  holding  that  a  mortgage  by  a  public  officer  to  secure  an  indebt- 
edness due  the  territory  for  defalcation,  does  not  Impair  the  right  of 
action  upon  his  official  bond;  Eureka  Sandstone  Co.  v.  Long,  11 
Wash.  168,  39  Pac.  448,  holding  sureties  liable  though  bond  was 
accepted  without  principal's  signature;  State  v.  Purcell,  31  W.  Va. 
58,  5  S.  E.  308,  holding  injunction  bond  not  invalid  by  reason  of  a 
variance  between  the  condition  of  the  bond  and  the  condition  pre- 
scribed by  the  injunction  order;  Manitowoc  County  v.  Truman,  91 
Wis.  14,  64  N.  W.  310,  holding  valid  bond  substantially  in  compliance 
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with  the  fltatnte;  dinsenting  opinioiit  Chilton  y.  The  People,  66  111. 
504,  majority  holding  that  an  Instrument  without  a  seal  is  not  a 
bond.  Gitedt  without  special  application,  in  Moses  y.  United  States, 
166  U.  8.  583^  41  L.  1124,  17  S.  Gt  686. 

Distinguished  in  Avery  y.  Sprlngport,  14  Blatchf .  273,  F.  O.  676, 
where  statute  provided  that  bonds  should  be  under  seals,  bonds  not 
nnder  seal  were  held  void;  Hawes  v.  Marchant,  1  Curt  140,  F.  G. 
6,240,  holding  that  statutory  bond  executed  under  duress  is  void; 
Hardesty  v.  Price,  3  Golo.  559,  560,  holding  void  bond  given  in  con- 
travention of  the  objeet  of  the  statute. 

MlsceUaneoua. —  Miscited  in  Ingersoll  v.  Kendall,  13  Smedes  &  M. 
615,  Jordan  v.  Harris,  31  Miss.  258,  and  Angler  v.  Howard,  94  N. 
G.29. 

15  Pet  319-335,  10  L.  753,  XJNITDD  STATES  v.  DBLBSPINB. 

A  SpasiiBh  grant,  void  because  grantee  did  not  perform  condI«- 
tions,  is  also  void  as  against  the  United  States,  p.  328. 

Cited  in  dissenting  opinion,  Fremont  v.  United  Sta^s,  17  How. 
668,  15  L.  250,  majority  holding  these  were  conditions  subsequent, 
and  a  non-compliance  did  not  amount  to  a  forfeiture. 

Distingoished  in  Hancock  v.  McKinney,  7  Tex.  453,  holding  these 
were  conditions  subsequent,  and  estate  vested  absolutely. 

Land  grants. —  Under  act  of  May,  1830,  concerning  land  claims  In 
Flmlda,  If  any  limitation  of  time  for  filing  a  petition  is  implied,  it 
can  only  be  one  year  ftom  the  date  of  that  act,  p.  328. 

Bea  Judicata. —  Anthenticity  of  a  document  having  been  sanc- 
tioned by  a  Spanish  tribunal,  which  acted  on  it  in  making  a  title, 
cannot  be  questioned  by  our  courts,  p.  331. 

Gited  and  principle  applied  in  United  States  v.  Daveni>ort,  15 
How.  7,  14  li.  577,  holding  copies  of  grant  made  by  commandant  of 
Spanish  post,  and  land  office  In  Texas  were  sufficient. 

Svidencew — Where  authenticity  of  title  papers  was  not  ques- 
tioned in  the  coiurt  below,  and  they  were  Introduced  without  objec- 
tion, proof  of  their  authenticity  cannot  be  required  in  Supreme 
Court,  p.  331. 

A  Spanish  grant,  too  indefinite  to  be  located,  and  never  actually 
located  by  any  survey  under  Spanish  authority,  is  void  as  against 
the  United  States,  pp.  334-^35. 

Cited  and  principle  followed  in  United  States  v.  Miranda,  16  Pet. 
160.  10  L.  922,  United  States  v.  King,  3  How.  787,  11  L.  830,  Vll- 
lalobos  V.  United  States,  10  How.  557,  13  L.  537,  and  Winter  v. 
United  States,  Hemp.  384,  F.  G.  17,895,  holding  grant  void  because 
calla  were  too  indefinite  to  locate  land;  Lecompte  v.  United  Statea, 
11  How.  127,  13  L.  682,  holding  occupation  or  cultivation  la  in- 
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sufficient,  unless  there  be  a  seyerance  from  the  pnbllc  domain  to 
yalldate  grant;  Muse  y.  Arlington  Hotel  Go.,  68  Fed.  644,  hold- 
ing grant  of  a  "  tract  of  land  of  one  square  league,*'  too  indefinite; 
Doe  y.  Latimer,  2  Fla.  87,  holding  description,  **  tract  of  land  at  the 
point  of  Flag  Staff,"  too  indefinite;  Trimble  y.  Smithers,  1  Tex.  807, 
since  petition  shows  the  land  was  not  surveyed  before  the  closing 
of  the  land  offices,  it  is  still  a  part  of  the  public  domain.  Oited, 
without  particular  application,  in  Ghaires  y.  United  States,  8  How. 
619. 11  L.  753. 

Distinguished  in  Vanderslice  y.  Hanks,  8  OaL  42,  holding  grant 
yalid,  where  land  was  described  by  specific  boundaries,  although 
containing  more  land  than  called  for  by  the  grant. 

Miscellaneous. —  Cited,  but  to  no  point  decided  by  cited  case  in 
United  States  y.  Maryin,  8  How.  624,  11  L.  756. 

16  Pet  336-376,  10  L.  769,  GBATIOT  y.  UNITED  STATBS. 

A  treasury  transcript,  merely  stating  balances,  is  not  eyldence 
under  the  act  of  1797,  yet  if  the  whole  transcript,  taken  together, 
does  contain  the  items,  so  as  to  show  how  the  balances  were  struck 
and  of  what  items  composed,  it  is  sufficient,  p.  370. 

Cited  and  principle  followed  in  United  States  y.  Oaussen,  19  Wall. 
213,  22  L.  43,  holding  that  a  transcript  of  the  accounts  rendered  by 
a  collector  himself  (when  not  partial  or  fragmentary),  is  eyldence 
against  the  surety,  on  his  official  bond;  United  States  y.  Plnson, 
102  U.  S.  654,  26  L.  228,  holding  inadmissible,  an  account  *of  a 
delinquent  reyenue  officer,  not  certified  to  be  a  transcript  from  the 
books;  United  States  y.  Bggleston,  4  Sawy.  201,  F.  O.  16,027,  holding 
that  transcript  from  treasury  books  is  prima  fade  eyldence  of  the 
facts  stated  therein. 

Treasury  department  —  Set-off. —  Under  act  of  1797,  an  item  of 
credit  may  be  set  off  in  an  action  by  the  United  States,  whether  the 
claim  be  legal  or  equitable,  and  proper  extra  services  performed 
by  an  officer  may  be  suitably  compensated  by  the  department  em- 
ploying him,  if  not  prohibited  by  some  posltiye  law,  pp.  370-371. 

Cited  and  principle  followed  in  Watklns  y.  United  States,  9  WalL 
766,  19  L.  822,  holding,  under  act  of  Congress,  clalm.8  for  credit  can- 
not be  admitted  in  suits  between  the  United  States  and  indiyid- 
uals,  unless  they  haye  been  duly  presented  to  the  accounting  officers 
of  the  treasury  and  been  disallowed;  Hall  y.  United  States,  91  U. 
S.  564,  23  L.  448,  holding,  under  act  of  1864,  claims  for  extra  ser- 
yice  cannot  be  set  off  unless  sanctioned  by  the  secretary  of  the 
treasury;  McKnlght  y.  United  States,  98  U.  S.  186,  25  L.  116,  holding 
United  States  could  set  off  amount  due  party  under  the  contract,  to 
meet  his  liability  as  surety  on  the  bond;  United  States  y.  Flanders, 
112  U.  S.  93,  28  L.  632,  5  S.  Ct  70,  collector  could  set-off  money  paid 
for  expenses,  if  the  amount  is  found  reasonable,  although  the  Item 
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was  not  formally  allowed  by  the  treasury  department;  Wis.  Gent 
&  B.  y.  United  States,  164  U.  S.  211,  41  L.  406,  17  S.  Ot  62,  holding 
goTemment  not  hound  by  act  of  Its  officers,  making  an  nnauthor- 
ised  payment  nnder  misconstruction  of  the  law;  United  States  t. 
Patrick,  73  Fed.  807,  36  U.  S.  App.  646,  holding  that  in  actions  by 
United  States,  it  is  sufficient  if  the  claim  was  presented  and  dis- 
allowed, it  is  not  necessary  to  present  the  evidence  to  support  it; 
United  States  y.  N.  A.  Ck)m.  Go.,  74  Fed.  163,  holding  claim  not 
presented  to  treasury  department  for  allowance  cannot  be  set  off 
against  United  States;  St  Louis,  etc.,  B.  B.  y.  Ghenault  36  Kan. 
56^  12  Pac.  306,  holding  treasurer  of  railroad  could  set  off  just  and 
legal  claims.  Gited  in  Briggs  v.  Light-Boats,  11  Allen,  176,  holding 
lien  could  not  be  enforced  against  boat  coming  into  the  hands  of 
the  United  States. 

Distingnlshed  in  Gratiot  y.  United  States,  4  How.  116,  11  L.  900, 
holding  engineer  superintending  a  military  work,  cannot  charge 
commission  for  disbursing  public  money;  see  dissenting  opinion, 
pp.  118,  120,  11  L.  902;  United  States  y.  Hall,  2  DilL  427,  F.  G.  16,284, 
holding  discretion  of  secretary  of  treasury  in  making  extra  allow- 
ances, cannot  be  Judicially  revised. 

Officers. —  Power  of  president  to  detach  officers  of  the  engineer 
corps  upon  civil  duty  does  not  prevent  him  from  allowing  them 
reasonable  compensation  therefor,  p.  371. 

Officers. —  Under  army  regulations  of  1826,  allowance  of  ^  per 
day  to  engineer  superintending  construction  of  a  fortification,  is 
not  limited  to  a  single  allowance;  if  he  superintends  more  than 
one  work,  he  is  entitled  to  more  than  one  such  allowance,  p.  376. 

Officers. —  No  allowance  can  be  made  for  services  which  the  offi- 
cer was  bound  to  perform,  though  not  of  ordinary  occurrence,  p. 
876 

Gited  and  principle  applied  in  United  States  y.  King,  147  U.  S. 
679,  37  Li.  329,  13  S.  Gt  440,  and  Andrews  v.  United  States,  2  Story, 
206,  F.  G.  381,  holding  officer  not  entitled  to  compensation  for  the 
performance  of  duties  conferred  by  subsequent  laws;  Poinier  y. 
United  States,  40  Fed.  141,  allowing  supervisors  for  special  duties; 
Swlgett  y.  United  States,  78  Fed.  469,  holding  United  States  liable 
for  office  rent  necessarily  paid  by  register  of  land  office.  Gited  in 
Minis  y.  United  States,  16  Pet  446,  10  L.  799. 

Distinguished  in  United  States  y.  Smith,  1  Woodb.  &  M.  194,  196, 
F.  G.  16346,  holding  a  marshal  is  not  entitled  to  commissions  on 
money  paid  his  deputies  for  taking  the  census,  it  being  a  part  of 
his  office  duty. 

Miscellaneous. —  Miscited  in  Boody  y.  United  States,  1  Woodb.  ft 
M.  168»  F.  a  1,636. 
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16  Pet  877-406,  10  L.  774,  UNITED  STATES  T.  BANK  OF  THE 
METROPOLIS. 

United  States,  accepting  a  bill  of  exchange,  through  an  author- 
ized agent,  are  hound  for  its  payment  to  a  bona  flde  holder  for 
value,  whatever  the  equities  between  them  and  the  drawer,  p.  392. 

Cited  and  principle  relied  upon  in  Cotton  v.  United  States,  11 
How.  232,  13  L.  676,  holding  that  United  States  have  right  to 
bring  trespass  q.  c.  f.  against  one  carrying  away  trees  from  pub- 
lic lands;  Bank  of  the  BepubUc  v.  Millard,  10  WalL  158,  19  L.  900, 
deciding  that  holder  of  check  drawn  by  public  officer  cannot  sue 
bank  for  refusing  payment;  Cooke  v.  United  States,  91  U.  S.  396, 
23  L.  242,  and  Cooke  v.  United  States,  12  Blatchf.  59,  n.,  F.  C.  3,178, 
holding  payment  of  notes  by  assistant  treasurer,  without  the  fur- 
ther order  of  the  secretary  of  the  treasury,  did  not  retire  them; 
United  States  v.  State  Bank,  96  U.  S.  36,  24  L.  648,  declaring  that 
rules  of  law  applicable  to  an  individual  in  a  like  case,  apply  also 
to  the  United  States,  its  sovereignty  not  being  Involved;  Badeau 
y.  United  States,  130  U.  S.  452,  32  L.  1001,  9  S.  Ct  583,  holding  that 
an  officer  whose  name  is  placed  on  the  retired  list  of  the  army  Is 
an  officer  de  facto,  and  salary  paid  cannot  be  recovered;  Lee  v. 
Kaufman,  3  Hughes,  126,  F.  C.  8,191,  holding  courts  have  cog- 
nizance of  statutory  ejectment  against  an  officer  of  the  govern- 
ment especially  when  the  government  voluntarily  assists  such 
officer;  Eight  Hundred  and  Fifty-eight  Bales  of  Cotton,  etc., 
Blatchf.  Pr.  326,  F.  C.  4,318,  holding  property  captured  as  prize  is 
chargeable  with  same  liabilities  as  if  owned  by  individuals;  United 
States  V.  Tygh  V.  L.  &  L.  Co^  76  Fed.  694,  holding  United  States 
can  protect  its  property  from  threatened  injuries;  The  State  ex 
reL  Dawson,  in  re  Strawbridge,  39  Ala.  391,  holding  State  has 
right  to  militia  service  of  persons  exempted  from  military  service 
of  Confederate  States  as  bonded  agriculturists;  State  v.  Cobb, 
64  Ala.  156,  holding  State  liable  as  indorser  on  railroad  bonds; 
State  V.  Dennis,  39  Kan.  516,  18  Pac.  727,  requiring  State  seeking 
to  annul  a  contract  to  do  equity;  Montague  v.  B.  &  A.  R.  R.,  124 
Mass.  247,  holding  commissioners  were  liable  for  the  negligence 
of  the  agent;  McCann  v.  Bandall,  147  Mass.  88,  9  Am.  St  Rep. 
672,  17  N.  E.  82,  holding  United  States  treasury  draft  may  be 
reached  by  a  creditor;  Bond  Debt  Cases,  12  S.  C.  272,  holding  States 
Issuing  negotiable  securities  incur  the  same  responsibilities  which 
attach  to  an  individual  in  a  like  case;  Jones  v.  United  States, 
48  Wis.  409,  4  N.  W.  524,  holding  United  States  has  right  to  sue 
in  local  courts,  and  is  suable  there  with  Its  own  consent;  dissent- 
ing opinion.  United  States  v.  Bank  of  U.  S.,  5  How.  405,  12  L.  210, 
majority  holding  bill  of  exchange  drawn  by  one  government  on 
another  is  not  governed  by  the  law  merchant;  dissenting  opin- 
ion, Pugh  V.  Moore,  44  La.  Ann.  232,  10  So.  718,  majority  hold- 
ing negotiable  State  bond  In  hands  of  innocent  holder,   having 


U9  Notes  on  XJ.  8.  Reports.  16  Pet  377-406 

been  fraudulently  reissued,  Is  subject  to  defense;  dissenting  opin- 
ion. People  V.  Brandreth,  36  N.  Y.  197,  majority  holding  advances 
to  State  officers,  not  authorized  to  borrow  on  credit  of  State,  creates 
no  claim  against  it  Cited,  without  particular  application.  In  United 
States  V.  Nash.,  etc.,  Ry.  Co..  118  U.  S.  125,  30  L.  83,  6  S.  Ct  1008, 
rnlted  States  v.  Ames,  1  Woodb.  &  M.  81,  F.  C.  14,441,  and  Smith 
V.  Rochester,  92  N.  Y.  478,  44  Am.  Rep.  398. 

Distinguished  In  The  Floyd  Acceptances,  7  Wall.  678,  19  L.  174, 
holding  that  authority  of  officer  of  United  States  to  become  a 
party  to  a  bill  may  be  Inquired  into;  United  States  v.  North  Caro- 
lina, 136  U.  S.  218,  34  L.  339,  10  S.  Ct  923,  holding  State  Is  not 
liable  to  pay  Interest  on  its  debts;  Raymond  t.  State,  64  Miss. 
565,  28  Am.  Rep.  384,  holding  set-off  not  applicable  to  demands 
by  the  State  against  Individuals. 

Billa  and  notes. —  Want  of  consideration  between  drawer  and 
acceptor  Is  no  defense  against  a  bona  fide  liolder,  even  though 
acceptor  has  been  defrauded  by  drawee,  p.  393. 

Cited  and  principle  followed  In  Hoffman  v.  Bank  of  Milwaukee, 
12  Wait  192,  20  !•.  369,  holding  consignee  paying  drafts,  to  which 
forged  bins  of  ladltig  were  attached,  has  no  recourse  against  a 
bona  fide  holder;  Jarvis  v.  Wilson,  46  Conn.  92,  33  Am.  Rep.  20, 
holding  that  after  acceptance,  acceptor  cannot  set  up  want  of 
fonds  of  the  drawer  In  his  hand;  Far.  &  M.  Bank  v.  Rathbone, 
26  Yt  31,  68  Am.  Bee.  204,  holding  right  of  Indorsee  of  bill  to 
regard  acceptor  as  principal  debtor.  Is  unaffected  by  subsequently- 
acquired  knowledge  tha!t  bill  was  given  for  accommodation;  Arnold 
V.  Sprague,  34  Yt  407,  holding,  afte)r  acceptance,  drawee  cannot 
set  up  as  against  payee,  that  as  between  him  and  the  drawer  there 
was  consideration.  Cited,  in  dtesentlng  opinion,  Pr^itice  v.  Zane, 
8  How.  489,  12  L.  1168,  note,  6  Blackf .  247. 

Aeeeptanee. — One  accetftfng  conditionally,  must  express  the  con- 
dition specifically,  nothing  can  be  Inferred;  so  held  In  a  case  In- 
volving a  conditional  acceptance  by  the  postmaster-general  of  a 
hill  dra'wn  by  a  contradtor,  p.  395. 

Cited  and  principle  followed  in  Seymour  v.  Lumber  Co.,  58  Fed. 
961,  16  XT.  S.  App.  245,  holding  evidence  of  fraud  In  procuring 
acceptance  Inadmissible  in  action  against  a  holder  In  good  faith; 
Posey  V.  Denver  Nat  Bank,  '7  Colo.  App.  113,  42  Pac.  686,  holding 
conditions  were  so  indefinitely  expressed,  that  the  advancement  was 
warranted;  Coffman  v.  Campbell,  87  111.  101,  holding  telegram 
agreeing  to  accept  draft,  "foir  stock,"  was  not  a  conditional  con- 
tract; Greene  v.  Duncan,  37  S.  C.  250,  15  S.  E.  958,  holding  a  con- 
ditional acceptance  is  vaUd,  according  to  its  terms.  Cited,  with- 
out special  application,  in  Peckham  v.  Lyon,  4  McLean,  50,  F.  C. 
10,899,  and  Exchange  Bank  v.  Rice,  98  Mass.  289. 

Officers. —  The  head  of  a  department  has  not  a  right  to  review 
the  decision  of  his  predecessor,  allowing  a  credit,  except  to  correct 
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some  error  of  calculation;  If  he  Is  of  the  opinion  that  the  alloiF- 
ance  was  wrongful,  he  must  have  a  suit  brought,  p.  401. 

Cited  approvingly  and  relied  upon  in  United  States  T.  Harmon, 
147  U.  S.  275,  87  L.  167,  13  S.  Ot  330,  and  Harmon  y.  United  States, 
43  Fed.  564,  both  holding  Circuit  Court  could  review  items  dis- 
allowed by  the  first  controller;  Wis.  Cent  R.  Co.  v.  United  States, 
164  U.  S.  205,  41  L.  404,  17  S.  Ct  50,  holding  action  of  officers 
in  matters  of  account  canno't  be  regarded  as  a  conclusive  deter- 
mination; State  V.  Brewer,  61  Ala.  322,  323,  holding  auditor  has  no 
power  to  restate  accounts  settled  by  his  predecessor;  dissenting 
opinion,  Kendall  v.  Stokes,  3  How.  793,  11  L.  835,  majority  holding 
officer  not  liable  for  suspending  certain  credits  entered  by  his 
predecessor. 

Set-off. —  Defendant,  in  action  by  United  States,  may  daim  any 
credits  to  which  he  is  entitled,  if  they  have  been  presented  to  sec- 
retary of  treasury  and  rejected,  p.  403. 

Cited  in  Briggs  v.  Light-Boats,  11  Allen,  176,  holding  lien  can- 
not be  enforced  against  boat  coming  into  the  hands  of  the  United 
States;  Buchanan  v.  Knoxville  &  O.  R.  Co.,  71  Fed.  331,  37  U.  S. 
App.  499,  holding  State,  having  accepted  proceeds  of  sale,  was 
estopped  to  claim  right  to  tax  company. 

Denied  in  State  v.  Dennison,  84  N.  T.  281,  holding  State,  by 
coming  into  court,  does  not  subject  itself  to  an  afHrmative  Judg- 
ment upon  a  set-off.  Distinguished  in  Borden  v.  Houston,  2  Tex. 
610,  holding  party  sued  by  the  government  cannot  set  off  claims, 
unless  expressly  authorized  by  statute. 

Instructions. —  When  instructions  are  asked,  they  should  be  pre- 
cise and  certain  to  a  particular  intent,  that  the  point  may  be  dis- 
tinctly seen  by  the  court,  p.  406. 

Cited  and  principle  followed  in  People  v.  Biddlecome,  3  Utah,  217, 
2  Pac.  200,  reaffirming  rule;  State  v.  Hopkins,  56  Vt  261,  and  French 
V.  Ware,  65  Vt  359,  26  AtL  1103,  holding  that  requests  improperly 
drawn  should  not  be  considered.  Cited,  to  point  that  it  is  doubtful 
whether  refusal  to  direct  a  verdict  for  defendant  presents  any 
valid  exception,  in  N.  Y.  &  T.  S.  Co.  v.  Anderson,  50  Fed.  464, 
1  U.  S.  App.  176. 

Miscellaneous. —  Miscited  in  State  v.  Mayor,  49  La.  Ann.  1769, 
22  So.  1016,  and  Mayor  v.  Bailey,  2  Den.  448.  Cited,  to  point  that 
an  order  to  pay  money  out  of  a  particular  fund  is  not  a  bill  of 
exchange,  in  Carran  v.  Little,  40  Ohio  St  399. 

16  Pet  407-422,  10  L.  785,  UNITED  STATES  v.  FITZGERALD. 

Public  lands. —  An  officer  of  the  United  States  is  not  deprived, 
by  any  act  of  Congress,  of  the  benefit  of  the  pre-emption  laws,  p. 
420. 
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PnUlo  lands. —  No  reseryation,  or  appropriation,  of  a  tract  of 
land  can  be  made,  after  a  citizen  has  acquired  a  right  to  it  under 
a  pre-emption  law,  p.  420. 

Cited  in  McTyer  y.  McDowell,  86  Ala.  48,  collecting  authorities, 
and  holding  right  of  pre-emption  prior  to  issue  of  patent  cannot 
he  transferred;  Garcia  y.  Oallender,  125  N.  Y.  311,  26  N.  B.  284, 
defining  pre-emption;  note,  9  Ind.  150. 

Distinguished  in  Hutton  y.  Frisbie,  87  CaL  495,  holding  Congress 
can  withdraw  land  from  pre-emption,  before  party  has  perfected 
his  right  by  payment;  United  States  y.  Bisel,  8  Mont  29,  19  Pac. 
253,  holding,  while  school  sections  are  segregated  sub  modo  from 
the  public  domain,  the  United  States  still  has  dominion  oyer  them. 

Pnblie  landa. —  Congress  alone  has  authority  to  make  and  au- 
thorize appropriations  of  the  public  lands,  p.  421. 

Cited  and  principle  applied  in  United  States  y.  Tlchenor,  8  Sawy. 
151,  12  Fed.  428,  holding  yoid  an  order  issued  by  military  officer 
in  command  of  the  department  directing  the  establishment  of  "a 
military  reservation; "  dissenting  opinion,  Chapman  y.  Quinn,  56 
CaL  292,  majority  holding  rule  forbidding  the  filing  of  a  declaratory 
statement  for  a  tract  of  land,  after  the  inauguration  of  a  con- 
test between  other  parties  for  the  same  land,  is  not  so  unreason- 
able as  to  justify  interference  by  the  courts;  Emblen  y.  Lincoln 
L.  Co.,  94  Fed.  715,  holding  Congress  can  withdraw  contest  from 
land  department  and  itself  determine  the  rights. 

Miscellaneous. —  Apparently  misdted  in  Oliye  y.  Adams,  50  Ala. 
374. 

15  Pet  423-448,  10  L.  791,  MINIS  y.  UNITED  STATES. 

Proviso  of  a  statute  is  Intended  either  to  except  something  from 
the  enacting  clause,  qualify  or  restrain  Its  generality,  or  to  exclude 
some  possible  ground  of  misinterpretation  of  its  extending  to  cases 
Dot  intended  by  the  legislature  to  be  brought  within  its  purview, 
p.  445. 

The  citations  collect  the  following  citing  cases,  affirming  and 
variously  relying  upon  this  holding:  United  States  y.  Cook,  17 
WalL  177,  21  L.  540,  holding  act  of  1846  contains  no  exception  or 
proyiso  of  any  kind:  Thaw  y.  Ritchie,  130  U.  S.  542,  34  L.  536,  10 
8.  Ct  1042,  construing  proyiso  In  statute  goyemlng  sale  of  land  by 
Orphans'  Court;  Selma,  etc.,  R.  R.  y.  United  States,  .139  U.  S. 
566,  35  L.  269,  11  S.  Ct  640,  holding  burden  of  proof  was  on  plain- 
tllf  to  show  that  his  claim  was  not  of  the  excepted  class;  Austin 
y.  United  States,  155  U.  S.  431,  39  L.  212,  15  S.  Ct  173,  holding 
proyiso  negatiyed  the  authority  granted  beyond  the  limit  defined; 
Gould  y.  Hammond,  McAll.  242,  F.  C.  5,638,  holding  that  the  pro- 
yiso expressly  exempted  such  goods  from  the  proyisious  of  the 
enacting  clause;  United  States  y.  Church  of  the  Holy  Trinity,  36 
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Fed.  805,  holding  immigration  statute  conld  not  be  giiFen  a  re- 
stricted meaning,  in  view  of  the  provisa;  Detroit  ▼.  D.  Oity  By. 
Co.,  5G  Fed.  880,  and  Chicago  v.  Fha^niz  Ins.  Ck>.,  126  lU.  280,  IS 
N.  B.  670,  holding  provisions  did  not  create  any  power  In  munici- 
palities, but  merely  restricted  the  manner  in  which  the  legislature 
shall  confer  such  power;  Puleston  v.  United  States,  88  Fed.  972, 
holding  proviso  affecting  only  the  appropriation  made  by  that  act; 
Ala.  &  Fla.  B.  B.  Co.  v.  Burlcett,  46  Ala.  577,  holding  act  of 
Congress  granting  right  of  way  over  public  lands,  to  railroads,  ceases 
to  operate  on  such  lands  after  they  have  been  purchased  by  a 
citizen;  Carroll  v.  State,  58  Ala.  401,  It  is  the  matter  of  the  suc- 
ceeding words,  and  not  the  form,  which  determines  whether  it 
is  a  proviso;  S.  F.  Gas  L.  Co.  v.  Dunn,  62  Cal.  600,  holding  proviso 
prohibits  the  maldng  of  any  contract  for  any  purpose,  binding 
the  city  for  more  than  two  years;  Territory  v.  Scott,  2  Dale.  Ter. 
217,  6  N.  W.  437,  in  indictment  for  setting  prairie  Are,  under 
penal  code,  it  Is  not  necessary  to  negative  the  exceptions  contained 
in  other  sections;  Bx  parte  White,  4  Fla.  171,  declaring  that  the 
exception  points  to  the  power  contained  in  the  proviso;  Commis- 
sioners v.  State,  24  Fla.  268,  4  So.  797,  construing  proviso  strictly; 
Georgia  B.  B.  v.  Bailroad  Commrs.,  70  Ga.  703,  holding  that  the 
proviso  did  not  make  a  contract  between  it  and  the  State;  Macon 
B.  B.  Co.  V.  GUbsen,  85  Ga.  19,  21  Am.  St  Bep.  142,  11  S.  B.  445, 
holding  charter  of  a  private  corporation  may  be  modified  by  an 
amendment,  adding  a  proviso  to  one  of  its  sections;  Ketcham  v. 
Hill,  42  Ind.  79,  holding  that  proviso  limited  the  operation  of  the 
first  section;  Bice  v.  Keokuk,  15  Iowa,  583,  holding  limitation  ap- 
plies to  indebtedness  created  by  borrowing  money,  and  not  those 
created  by  making  municipal  improvements;  ^oat  v.  McComb, 
42  N.  J.  L.  485,  holding  proviso  merely  prevented  justices  men- 
tioned therein  from  acquiring  the  increase  of  Jurisdiction  gen- 
erally conferred;  in  the  following  cases,  construing  various  stat- 
utes, Lloyd  V.  Silver  Bow  Co.,  11  Mont  413,  28  Pac.  455,  State  v. 
Min.  Co.,  8  Nev.  24,  Boxbury  Lodge  v.  Hocking,  60  N.  J.  L.  442,  64 
Am.  St  Bep.  598,  38  Atl.  694,  Baton  Water  Works  Co.  v.  Baton, 
49  Pac.  903  (N.  Mex.),  and  Studley  y.  Oshkosh,  45  Wis.  382;  Bowell 
V.  Janvrin,  151  N.  Y.  67,  45  N.  B.  400,  distinguishing  between  a 
proviso  and  an  exception. 

Statutes  —  Bui  generis. —  The  proviso  annexed  to  act  of  1835, 
prohibiting  extra  allowances,  to  government  officers  in  maidng  cer^ 
tain  harbor  Improvements,  Is  confined  to  the  appropriations  made 
by  that  act,  and  does  not  apply  generally,  p.  447. 

Cited  and  principle  applied.  United  States  v.  Jarvis,  2  Ware  (D.) 
278,  F.  C.  15,468,  declaring  that  the  presumption  is  that  any  special 
provisions  of  a  general  character  are  restricted  to  the  subject- 
matter  of  the  act;  Band  v.  United  States,  36  Fed.  675,  holding 
proviso  did  not  take  away  right  of  commissioners  to  receive  docket 
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fees,  bnt  only  exempts  their  payment  out  of  the  snms  so  appro- 
priated; State  y.  Commissioners,  23  Fla.  486,  8  So.  194,  holding  local 
legislation,  as  to  cities,  is  not  controlled  by  the  proYlso,  but  may 
he  enacted  at  any  session  of  the  legislature;  Gaither  y.  Wilson,  164 
IIL  548,  46  N.  E.  59,  holding  proyiso  to  section  4  of  exemption  act 
affects  that  section  only. 

Distingalshed  in  United  States  y.  Ewing,  140  U.  S.  148,  85  L.  891, 
11  S.  Ot.  746,  bolding  proyiso  in  annual  appropriation  bill  operated 
to  amend  reyised  statutes. 

Officers. — IJnder  the  fourth  and  thirteenth  sections  of  the  act 
of  June,  1834,  a  military  officer  performing  the  duties  of  Indian 
agent  could  be  allowed  only  the  compensation  proyided  for  in  that 
act,  p.  447. 

Cited  in  HaU  y.  United  States,  91  U.  S.  564,  23  L.  448,  holding 
in  suit  by  United  States,  on  official  bond  of  a  collector  of  internal 
reyenne.  Items  of  set-off  for  his  extra  services  were  properly 
excluded. 

Miscellaneous. —  Cited  generally,  in  Holden  y.  Ooy,  17  WalL  246, 
21  lu  535. 

15  Pet.  449-517,  10  L.  800,  GBOYBS  y.  8LAUGHTBB. 

State  Gonstitntion. —  Construction  of  one  of  its  proyisions  held  not 
to  be  fixed  by  State  court  decisions,  and  the  Supreme  Court,  there- 
fore, at  liberty  to  adopt  its  own  ylew  of  its  meaning,  p.  499. 

Cited  in  Burgess  y.  SeUgman,  107  U.  S.  84,  27  L.  866,  2  S.  Ct 
22,  collecting  cases,  and  holding  Supreme  Court  not  bound  to  follow 
decision  of  State  court  contrary  to  preylous  adjudication  of  Cir- 
cnlt  Court;  Talcott  y.  Pine  Grove,  1  Flipp.  126,  128,  P.  C.  13,735, 
where  contracts  haye  been  made,  based  upon  State  laws,  generally 
treated  as  yaUd,  Federal  courts  will  not,  contrary  to  their  own 
judgment,  follow  State  decisions  holding  such  laws  unconstitu- 
tional. Cited  in  Moore  y.  Clopton,  22  Ark.  128,  holding  validity  of 
contract  made  in  ylolation  of  laws  of  another  State,  Is  the  subject 
of  inquiry  here,  the  decision  of  thatt  State  should  be  followed; 
Al^utnder  y.  Worthlngton,  5  Md.  486,  discussing  construction  of 
statutes. 

Distinguished  in  Nesmlth  y.  Sheldon,  7  How.  818,  12  L.  928,  and 
Fairfield  y.  County  of  Gallatin,  100  U.  8.  52,  25  L.  646,  following 
tbe  settied  construction  by  State  courts  of  local  statutes;  dissent- 
ing opinion,  Gelpcke  y.  Dubuque,  1  Wall.  215,  17  L.  528,  majority 
refusing  to  follow  decisions  of  State  courts  which  may  prove  but 
oecinations  In  the  course  of  Judicial  settlement;  Cummings  y. 
^Miunhorst,  5  Mo.  App.  31. 

Constnxetion  of  Constitution. —  The  general  scope  and  object  of 
the  provision  should  be  considered,  p.  600. 
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Cited  and  followed  In  Bandel  t.  Issac,  13  Md.  228,  225,  construing 
State  Constitution;  dissenting  opinion,  Smith  t.  Thursby,  28  Md.  269, 
majority  holding  courts  are  not  at  liberty  to  conjecture  a  meaning 
not  expressed. 

Slaves. —  Mississippi  constitutional  provision,  respecting  the  ixi- 
troductlon  of  slaves  for  sale,  was  merely  directory,  requiring  legis- 
lation to  carry  It  Into  effect,  and  did  not  proprlo  vlgore  Invalidate 
contracts,  pp.  500,  501. 

Cited,  affirmed,  and  principle  followed  In  Bowan  v.  Runnels,  5 
How.  138,  140,  12  L.  87.  Truly  v.  Wanzer,  5  How.  142,  12  L.  88,  and 
Sims  V.  Hundley,  6  How.  5,  12  L.  321,  all  enforcing  contracts 
made  between  date  when  Constitution  went  Into  operation  and 
date  when  law  was  passed;  Osborn  v.  Nicholson,  13  Wall.  657,  20 
L.  694,  holding  thirteenth  amendment  did  not  take  away  the  right 
to  sue  upon  a  contract  for  sale  of  slave;  Osborn  v.  Nicholson,  1 
Dill.  235,  F.  C.  10,595,  holding  thirteenth  amendment  took  away 
remedy  on  contract  for  sale  of  slaves;  Morley  v.  Thayer,  3  Fed.  740, 
holding  suit  could  not  be  maintained  by  virtue  of  the  constitutional 
provision,  without  reference  to  the  statutes  passed  with  reference 
to  it;  111.  Cent  R.  Co.  v.  Ihlenberg,  75  Fed.  876,  878,  43  U.  S.  App.726, 
34  L.  R.  A.  396,  397,  Mulnlx  v.  Life  Ins.  Co.,  23  Colo.  75,  46  Pac.  125, 
83  L.  R.  A.  830,  and  Tuttle  v.  Nat  Bank,  161  IlL  503,  44  N.  E. 
985,  34  L.  R.  A.  752,  and  n.,  all  holding  constitutional  provision 
self -executing;  State  v.  Buckley,  54  Ala.  616,  In  re  Perkins,  2  Cal. 
455,  and  Marshall  v.  Sherman,  148  N.  Y.  18,  51  Am.  St  Rep.  657, 
42  N.  E.  420,  34  L.  R.  A.  763,  and  n.,  all  holding  that  until  legis- 
lative action,  the  constitutional  provisions  remained  Inert;  New 
Orleans  v.  Wood,  34  La.  Ann.  735,  the  provisions  of  the  Consti- 
tution not  being  self-operative,  all  laws  previously  in  force  con- 
tinue In  operation;  Shelton  v.  Marshall,  16  Tex.  351,  352,  reaffirm- 
ing cited  case;  Douglass  v.  Harris vllle,  9  W.  Va.  166,  and  Speidel  v. 
Schlosser,  13  W.  Va.  695,  holding  that  constitutional  section  was 
prospective  In  Its  operation,  and  does  not  operate  proprlo  vlgore; 
May  V.  Black,  77  Wis.  104,  45  N.  W.  950,  holding  where  Constitution 
conferred  right  the  remedy  given  by  statute  was  exclusive.  Cited 
In  In  re  Wells  County  Road,  7  Ohio  St  21,  query,  whether  Con* 
stitution  operated  upon  cases  pending  before  the  legislation;  dis- 
senting opinion,  McElvaln  v.  Mudd,  44  Ala.  66,  majority  holding 
slaves  sufficient  consideration  for  note,  notwithstanding  emancipa- 
tion proclamation;  dissenting  opinion.  Ex  parte  Holman,  28  Iowa, 
141,  without  special  application;  Clay  v.  Ballard,  9  Rob.  (La.)  318, 
319,  320,  322,  41  Am.  Dec.  329,  330,  331,  332,  considering  contract 
for  fee  between  attorney  and  client,  contingent  on  outcome  of 
cited  case;  Whitman  v.  Nat.  Bank,  83  Fed.  291,  51  U.  S.  App.  541, 
and  St  Liouis  &  S.  F.  Ry.  Co.  y.  Evans,  85  Mo.  332,  without  par- 
ticular application* 
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Cited,  to  point  that  contract  in  Tlolatlon  of  State  law  cannot 
be  enfotx!ed  in  any  court  sitting  in  the  State,  In  Ck>oper  Mfg.  Co. 
T.  Ferguson.  113  U.  S.  733,  28  L.  1138,  6  S.  Ot  741,  holding  State 
has  right  to  Impose  terms  upon  a  foreign  corporation  wishing  to 
do  business  there;  Powhattan  S.  Co.  y.  Appomattox  B.  Co..  Id 
Fed.  Gas.  1239,  holding  common  carrier  not  responsible  for  fall- 
ore  to  deliver  goods  dehyered  to  him  on  Sunday;  Tufts  y.  Tufts, 
8  Woodb.  &  M.  605,  F.  C.  14,233  (cited  as  16  Pet  App.),  refusing  to 
enforce  specifically  an  executory  contract  against  public  policy. 

Distinguished  in  Bx  parte  Archy,  9  CaL  169,  holding  that  the  pro- 
Tision  of  the  Constitution  being  negative  could  not  be  directory; 
State  y.  Graham,  23  La.  Ann.  407,  Willis  y.  Mabon,  48  Minn.  161, 
31  Am.  St  Bep.  630,  60  N.  W.  1112,  16  L.  B.  A.  286,  and  n.,  Fusz 
T.  Spaunhorst  67  Mo.  269,  and  State  Bank  y.  Newark,  89  N.  J.  L. 
388,  all  holding  amendment  of  Constitution  was  efTectlye,  Irre- 
spectlve  of  IcgislatlYe  action;  List  y.  Wheeling,  7  W.  Va.  622,  hold- 
ing constitutional  article  took  efTect  from  date  of  its  adoption; 
Johnson  y.  Parkersburg,  16  W.  Va.  423,  87  Am.  Bep.  786,  holding 
that  clause  of  bill  of  rights,  ex  proprio  vigore,  protects  private  prop- 
erty from  damage  for  public  use,  without  just  compensation. 
Denied  in  Cotton  v.  Brien,  6  Bob.  (La.)  116,  and  Yerger  v.  Bains, 
4  Humph.  261,  holding  provision  in  Constitution  of  Mississippi  is 
prohibitory,  per  se. 

Slaves. —  Power  over  slavery  belongs  to  the  States,  and  Con- 
gress cannot  regulate  their  sale  from  one  State  to  another,  p.  606. 

Cited  and  principle  applied  in  Jones  v.  Yanzandt  2  McLean, 
602.  F.  C.  7,601,  and  Miller  v.  McQuerry,  6  McLean,  472,  F.  O. 
9.583,  holding  that  slavery  exists  only  by  virtue  of  the  laws  of 
the  States  where  it  is  sanctioned. 

Constitutional  law. —  Query  whether  a  regulation  of  commerce 
by  a  State,  consistent  with  congressional  legislation,  would  be 
TsUd  until  Congress  should  otherwise  direct  p.  609- 

Cited  in  United  States  v.  New  Bedford  Bridge,  1  Woodb.  & 
M.  424,  428,  430,  433,  F.  C.  16,867,  holding  that  a  grant  of  power 
to  Congress  probably  does  not  prevent  the  States  from  continu- 
ing to  act  on  subjects  within  the  grant  till  Congress  legislates 
fully  concerning  it;  Padelford  v.  Savannah,  14  Ga.  464,  holding 
constitutional  ordinance  placing  percentage  tax  on  goods  sold  for 
a  commission,  within  city  limits. 

Inter-State  Commerce. —  Power  of  Congress  to  regulate  com- 
merce among  the  several  States  is  exclusive  of  any  interference 
by  the  States,  per  Baldwin,  J.,  p.  611. 

Cited  and  relied  upon  in  Passenger  Cases,  7  How.  396,  406,  427, 
4H4,  12  L.  749,  764.  762,  766,  holding  State  statutes,  taxing  alien 
passengers,  is  unconstitutional;  see  dissenting  opinions,  466,  489, 
498,  12  L.  779,  788,  792;  Webb  v.  Dunn,  18  Fla.  724,  holding  uncon- 
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stitutlonal.  State  act  imposing  tax  npon  yeseelB  entering  port  to 
load  or  unload;  Crow  t.  State,  14  Mo.  306,  holding  State  cannot  tax 
differently  foreign  articles;  Railroad  Gommrs.  v.  Railroad  Co.,  22 
S.  O.  236,  holding  that  transportation  of  merchandise  from  one 
State  to  another,  although  carriage  be  continuous,  is  beyond  the 
control  of  the  State;  Navigation  Go.  y.  Dwyer,  29  Tex.  882,  doubt- 
ing whether  Congress  could  regulate  liability  of  carrier  operating 
within  one  State. 

Police  power  —  Slavea. —  State,  for  police  purposes,  may  pro- 
hibit the  importation  of  slaves,  convicts,  etc.,  per  Baldwin,  J.,  p. 
516. 

Cited  and  principle  followed  in  Scott  v.  Sandford,  19  How.  608, 
15  L.  743,  declaring  that  Congress  has  no  constitutional  power  to 
exclude  a  territory  from  the  Union,  unless  her  people  would  adopt 
a  Constitution  prohibiting  slavery;  dissenting  opinion,  536,  15  L. 
755;  People  y.  Naglee,  1  Cal.  236,  243,  52  Am.  Dec.  315,  321,  hold- 
ing that  State  could  require  license  fee  from  foreigners  working 
gold  mines  here;  Lemmon  v.  The  People,  20  N.  Y.  603,  621,  622,  624, 
626,  holding  tliat  every  State  has  the  exclusive  right  to  regulate 
the  status  of  all  persons  within  its  Jurisdiction;  Anderson  v.  Poin- 
dexter,  6  Ohio  St.  656,  holding  laws  of  Ohio  emancipate  a  slave 
coming  from  another  State;  Doc.  Lonas  v.  State,  3  Heisk.  310,  hold- 
ing constitutional.  State  law  making  it  a  felony  for  a  negro  and 
white  to  marry;  dissenting  opinion.  Passenger  Cases,  7  How.  526, 
535.  540,  543,  544,  545,  555,  550,  12  L.  804.  808,  810,  811,  812,  816, 
majority  holding  State  tax  on  alien  passengers  void. 

Distinguished  in  Wiley  v.  Parmer,  14  Ala.  633,  holding  that  tax- 
ing slaves  of  non-residents  higher  than  those  of  residents,  is  un- 
constitutional; State  V.  Cutshall,  110  N.  C.  540,  15  S.  B.  264,  16 
L.  R.  A.  133,  holding  unconstitutional  State  statute  providing  for 
the  punishment  of  person  contracting  a  bigamous  marriage  In 
another  State,  If  he  can  be  caught  there. 

Miscellaneous. —  Mlscited,  Borden  v.  Houston,  2  Tex.  611,  and 
Parkison  v.  Bracken,  1  Pinn.  180,  181,  39  Am.  Dec.  297,  298. 

15  Pet  518-^98,  10  L.  826,  UNITED  STATES  v.  THE  AMISTAD. 

Treaty  —  Piracy. —  Under  treaty  of  1819  with  Spain,  providing 
for  restoration  of  property  rescued  from  pirates,  it  Is  necessary 
to  show,  1.  That  thing  claimed  is  a  vessel  or  merchandise.  2.  That 
it  has  been  rescued  on  the  high  seas  from  pirates  and  robbers. 
8.  That  the  asserted  proprietors  have  proved  their  title,  p.  592. 

Treaty  —  Slaves  —  Pirates. —  Native  Africans,  unlawfully  kid- 
napped, are  not  merdiandise,  nor  are  they  pirates,  within  the  Span- 
ish treaty  of  1819,  if  they  take  possession  of  the  vessel  to  regain 
their  liberty,  p.  598. 
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Ship's  papers  and  documents  accompanying  property,  under  the 
laws  of  nations,  are  Imtr  prima  fttde  evidence  of  property,  and  are 
of  no  force  when  shown  to  be  fraudulent,  p.  594. 

Cited  approvingly  and  principle  followed  in  Day  y.  Car-Spring 
Co.,  7  Fed.  Cas.  254,  holding  party  could  show  that  the  alleged  as- 
signment of  the  patent  was  tcaudulent;  United  States  t.  Steener- 
som  50  Fed.  508,  4  IT.  S.  App.  832,  holding  United  States  may 
introduce  evidence  <tf  such  cancellation  of  entry,  and  show  it  was 
fraudulently  made;  Amer.  Mortg.  Co.  v.  Hopper,  56  Fed.  69,  Amer. 
Mortg.  Co.  V.  Hopper,  64  Fed.  558,  29  U.  S.  App.  12,  and  Cal.  Red. 
Co.  V.  Litie,  79  Fed.  858^  all  holding  certificate  issued  to  pre- 
emptor  may  be  cancelled  when  entry  was  fraudulent;  Bslava  v. 
Bslava,  50  Ala.  33,  holding  decree  foreclosing  a  mortgage,  if  ob- 
tained by  fraud,  is  void;  Ferrall  v.  Bradfords,  2  Fla.  518,  50  Am. 
Dec.  299,  where  fraud  is  admitted,  relief  can  be  obtained  in  a 
court  of  law;  WUliams  v.  Harris,  4  S.  Dak.  26,  46  Am.  St  Rep.  757, 
54  N.  W.  927,  holding  presumption  of  fraud  may  be  rebutted  by 
showing  good  faith. 

Slave  trade. —  Native  Africans,  unlawfully  detained  on  board  a 
Spanish  vessel,  are  not  bound  by  a  treaty  between  the  United 
States  and  Spain,  but  may,  as  foreigners  to  both  countries,  assert 
their  right  to  their  liberty,  pp.  595-596. 

Cited  in  In  re  Ferldns,  2  Cal.  446,  query,  whether  a  slave  be- 
comes ipso  facto  free  by  his  owner  taking  him  Into  a  free  State. 

Salrag^  allowed  to  officers  and  crew  of  naval  vessel  of  United 
States,  p.  597. 

Cited  and  relied  upon  as  a  precedent  in  The  Josephine,  2  Blatchf . 
328,  F.  C.  7,546,  query,  whether  officers  and  crew  of  naval  vessel 
of  United  States  are  in  any  case  entitled  to  salvage  for  services 
rendered  American  merchant  vessels;  Browning  v.  Baker,  2  Hughes, 
40,  F.  C.  2,041,  holding  where  vessel  chartered  by  wrecking  com- 
pany is  left  derelict  by  her  crew  and  then  wrecking  company  save 
her,  they  are  entitled  to  salvage;  The  Huntsville,  12  Fed.  Cas.  999, 
holding  that  city  fire  department  may  recover  salvage  for  saving 
a  burning  ship,  brought  within  the  city,  by  permission  of  its  au- 
thorities; The  Mulhouse,  17  Fed.  Cas.  968,  holding  that  officers  and 
crews  of  public  vessels  are  entitled  to  salvage. 

SalvagiB  amounting  to  one-third  of  the  vessel  and  cargo  allowed, 
p.  597. 

Cited  in  The  Huntress,  12  Fed.  Cas.  981,  allowing  one-fourth  of 
the  value  of  the  vessel. 

BUsceUaneons. —  Misclted  in  United  States  v.  New  Bedford  Bridge, 
1  Woodb.  &  U.  423|  F.  0.  15,867. 
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Bills  and  notae. —  A  bona  fide  holder  of  a  negotiable  Instnunent 
for  a  valuable  consideration,  without  any  notice  of  facts  which  im- 
peach its  yalldity,  holds  the  title,  unaffected  by  these  factb,  p.  15. 

The  following  citing  cases  affirm  this  rule  and  variously  apply  it: 
Bdwards  v.  Thomas,  66  Mo.  486,  holding  mere  circumstances  suffi- 
cient to  put  prudent  man  on  inquiry,  did  not  charge  one  with  no- 
tice; Hamilton  v.  Marks,  63  Mo.  175,  holding  suspicion  will  not  de- 
feat title,  but  there  must  be  bad  faith;  Mason  v.  Bank  of  Com- 
merce, 16  Mo.  App.  278,  and  Atlas  Nat  Bank  v.  Holm,  71  Fed.  491, 
34  17.  S.  App.  472,  both  holding  it  is  not  enough  that  one  neglected 
to  make  inquiry  which  prudent  man  ought  to  have  made,  but  he 
must  have  acted  in  bad  faith;  Benshaw  v.  Wills,  38  Mo.  207,  hold- 
ing indorsee,  with  notice  that  payee  acted  in  fiduciary  capacity. 
Dot  protected;  Central  R.  R.  v.  First  Nat  Bank,  73  Ga.  385,  holding 
indorsement  "  for  collection,"  was  notice  that  indorser  had  not 
parted  with  titie;  Bank  of  Pittsburgh  v.  Neal,  22  How.  108,  16 
L.  328,  where  bank  discounting  bills  which  were  "second  of  ex- 
change, first  unpaid,"  was  protected;  Kinyon  v.  Wahlford,  17  Minn. 
240,  10  Am.  Rep.  166,  holding  fact  that  there  was  no  delivery  of 
note,  was  no  defense;  Alexander  v.  Bank  of  Lebanon,  47  S.  W. 
(Tex.  Civ.  App.)  842,  843,  holding  the  holder  of  a  note  as  collateral 
for  debt  would  be  protected;  Yocum  v.  Smith,  63  111.  823,  14  Am. 
liep.  121,  and  Woolfolk  v.  Bank  of  America,  10  Bush,  514,  515,  both 
applying  rule  where  blanks  left  were  improperly  filled;  Collins  v. 
Gilbert,  94  U.  S.  757,  24  L.  171,  citing  authorities  and  holding  holder 
not  affected  by  misrepresentation  of  indorser;  Small  v.  Smith,  1 
Den.  586,  holding  that  where  note  has  been  negotiated  in  violation 
of  agreement,  holder  must  receive  it  in  good  faith  for  value  and 
without  notice;  Bozeman  v.  AUen,  48  Ala.  515,  holding  note  for 
loan  of  Confederate  notes,  valid  in  hands  of  indorsee;  Parker  v. 
Burgess,  5  R.  I.  281,  Gwathmay  v.  Clisby,  31  Fed.  220,  24  Blatchf. 
300,  and  First  Nat  Bank  v.  Johns,  22  W.  Va.  524,  46  Am.  Rep.  510, 
all  holding  bona  fide  holder  is  not  affected  by  fraud;  Phelan  v. 
Moss,  67  Pa.  St  64,  6  Am.  Rep.  406,  holding  this  to  be  so,  though 
one  takes  it  under  circumstances  which  ought  to  excite  suspicion; 
Commercial  Bk.  v.  Lewis,  13  Smedes  &  M.  231,  holding  that  holder 
of  the  title  is  preferred  to  one  who  has  only  prior  equity;  Michigan 
Bk.  V.  Eldred,  9  WalL  550,  19  L.  766,  holding  evidence  that  one 
pai'tner  had  no  right  to  indorse  is  inadmissible  to  defeat  holder; 
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Oedlt  Co.  T.  Howe  ICachine  Oo.,  54  Conn.  884,  1  Am.  8t  Rep.  129, 
8  AtL  476,  holding  a  company  with  power  to  deal  in  mercantile  paper 
necessary  to  Its  business  was  bound  by  accommodation  acceptances; 
Blown  T.  Bpoflord,  95  U.  S.  481,  24  L.  509,  where  holder  was  held 
not  bound  by  agreement  of  compromise;  Franklin  Bk.  y.  Lynch,  52 
Md.  282,  86  Am.  Bep.  380,  holding  bank  crediting  drawer  with 
amomit  not  aflfected  by  state  of  accounts  between  parties;  Railroad 
Co.  T.  Nat.  Bank,  102  U.  S.  87,  26  L.  70,  citing  authorities,  and  ap- 
plying rule  where  note  taken  as  collateral;  Israel  y.  Gale,  77  Fed. 
633,  45  U.  S.  App.  219,  holding  purchaser  of  accommodation  paper 
knowing  its  character  can  sue;  Himmelman  y.  Hotallng,  40  Cal.  114, 
6  Am.  Rep.  602,  holding  one  recelylng  check  without  notice  of  dis- 
honor could  recoyer;  GKlman  y.  New  Orleans,  etc.,  R.  R.  Ck>.,  72  Ala. 
582,  applying  rule  of  principal  case  in  transfer  of  bonds;  Tucker  y. 
New  Hampshire  Bay.  Bk.,  58  N.  H.  87,  42  Am.  Rep.  583,  holding 
that  where  one  wrongfully  pledged  bonds  ple(^ee  may  hold  them; 
Seybel  y.  Nat  Currency  Bk.,  54  N.  Y.  298,  299,  301, 13  Am.  Rep.  590, 
591, 593,  citing  authorities  and  holding  bank  purchasing  stolen  bonds 
could  show  good  faith;  Copper  y.  Jersey  City,  44  N.  J.  L.  635,  holding 
it  is  no  defense  that  treasurer  absconded  with  bonds. 

Cited  generally  in  Prentice  y.  Zane,  8  How.  489,  12  L.  1168,  dis- 
senting opinion,  where  yerdict  failed  to  show  whether  holder  paid 
yalue,  and  majority  presumed  judgment  founded  upon  manner  in 
which  holder  recelyed  it;  in  note  to  26  Am.  Dec.  156,  157,  citing  au- 
thoritiea  on  rights  of  bona  fide  holders  to  recoyer;  in  note  to  11  Am. 
8t  Rep.  310,  containing  yaluable  discussion  of  eflTect  of  fraud  on 
rights  of  bona  fide  holders. 

Distinguished  In  Morehead  y.  Parkersburg  Nat  Bk.,  5  W.  Va.  76, 
13  Am.  Rep.  639,  holding  material  alteration  of  note  yitiates  it  in 
hands  of  innocent  holder;  Millard  y.  Barton,  13  R.  I.  605,  43  Am. 
Bep.  53,  holding  maker  may  set  up  fraud  against  purchaser  not  pay- 
ing face  yalue. 

Bills  and  notes. —  The  holder  of  any  negotiable  paper  before  it 
is  due  is  not  bound  to  proye  that  he  is  a  bona  fide  holder  for  a  yalu- 
able consideration  without  notice,  p.  16. 

Cited  and  principle  followed  in  Richmond  Ry.,  etc.,  Co.  y.  Dick,  52 
Fed.  381,  8  U.  S.  App.  99,  holding  presumption  that  one  is  bona  fide 
holder  stands  until  oyercome;  Winship  y.  Merchants*  Nat  Bk.,  42 
Ark.  24,  holding  one  may  safely  buy  from  payee  in  possession  with- 
out inquiry;  Goodman  y.  Simonds,  20  How.  364,  368,  15  L.  941,  942, 
holding,  where  one  is  in  possession,  burden  is  on  one  disputing  his 
rights;  Sanford  y.  Norton,  17  Vt  294,  holding  that  to  resist  inference 
from  i>os8e8sion,  fraud  or  some  such  matter  must  be  proyed;  John- 
ston y.  Dickson,  1  Blackf.  255a,  holding  assignment  imports  good 
consideration;  Nell  y.  Snowden,  5  Ga.  5,  holding  holder  is  not  bound 
to  proye  yalue  until  some  defect  of  consideration  is  shown;  Trus- 
tees of  Iowa  College  y.  Hill,  12  Iowa,  476,  477,  applying  rule  to  case 
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where  one  took  note  as  collateral;  Minell  y.  Beed,  26  Ala.  732,  hold- 
ing one  defending  must  show  holder  did  not  give  value  or  raise  pre- 
sumption requiring  explanation;  Elminger  y.  Drew,  4  McLean,  396, 
F.  G.  4,416,  holding  accommodation  Indorser  to  defend  must  show 
plaintiflT  gave  no  value;  Ruddell  v.  Landers,  25  Ark.  240,  94  Am.  Dec 
720,  holding  maker  may  set  up  illegality  against  assignee  where  no 
proof  of  time  of  assignment;  Boughner  v.  Meyer,  5  Colo.  75,  40  Am. 
Kcp.  142,  holding  burden  is  on  one  asserting  check  was  purchased 
in  bad  faith;  Chambers  County  v.  Clews,  21  Wall.  323,  22  L.  520, 
and  Murray  v.  Lardner,  2  Wall.  121,  17  L.  859,  both  holding  burden 
is  on  one  assailing  possession  pf  purchaser  of  coupon  bonds;  New 
Orleans,  etc.,  R.  R.  Co.  v.  Mississippi  College,  47  Miss.  563,  holding 
title  of  holder  of  lost  bond  not  aflTected,  although  he  may  have  had 
suspicions. 

Distinguished  in  Yathir  v.  Zane,  6  Gratt  266,  holding  burden  of 
proof  shifted  if  maker  proved  fraud  in  procurement. 

The  decisions  of  courts  do  not  constitute  laws.  They  are  at  most 
only  evidence  of  what  the  laws  are,  and  are  not  of  themselves  laws, 
p.  18. 

Cited  in  Coleman  v.  Newby,  7  Kan.  92,  holding  courts  can  never, 
in  any  manner,  make  laws;  Phelps  v.  S.  S.  City  of  Panama,  1  Wash. 
Ter.  523,  holding  "  laws  of  the  United  States  "  embraced  all  rules  of 
property  and  conduct;  Lycoming  F.  I.  Co.  v.  Wright,  60  Vt  523,  12 
AtL  108,  holding  expression  "  by  the  laws  of  the  State  **  Included 
both  statute  and  common  law;  Ex  parte  Waddell,  28  Fed.  Cas.  1312, 
holding  this  expression  did  not  include  judicial  decisions  or  rules  of 
courts. 

Distinguished  in  The  Matter  of  Barry,  42  Fed.  132,  F.  C.  1,059, 
S.  C,  136  U.  S.  624,  34  L.  512,  note,  holding  decisions  of  appellate 
court  within  State,  are  as  obligatory  as  statutes. 

Judiciary  act  declaring  local  laws  rules  of  decision  In  Federal 
courts,  is  limited  in  Its  application  to  laws  strictly  local  to  the  posi- 
tive statutes  of  the  State,  and  the  construction  thereof  adopted  by 
the  local  tribunals  and  to  rights  and  titles  to  things  having  a  per- 
manent locality,  and  does  not  extend  to  contracts  and  other  instru- 
ments of  a  commercial  nature,  pp.  18,  19. 

A  large  number  of  cases  affirm  and  follow  this  holding,  and  are 
collected  by  the  citations.  These  cases  are  in  part  as  follows: 
Phipps  V.  Harding.  70  Fed.  471,  472,  476,  34  U.  S.  App.  148,  30  L.  R. 
A.  515,  516,  518,  and  First  Nat.  Bk.  v.  Lock-Stitch  Fence  Co.,  24  Fed. 
226,  227,  both  holding  State  decisions  as  to  liability  of  one  indorsing 
his  name  on  note  were  not  controlling;  Norton  v.  Waite,  20  Me.  177, 
holding  whether  holder  affected  by  equities  is  to  be  determined  by 
general  law;  Fogg  v.  Stlckney,  9  Fed.  Cas.  334,  11  Bank  Reg.  168, 
Railroad  Co.  v.  Nat  Bk.,  102  U.  S.  29,  30,  54,  26  L.  67,  76,  and  Gates 
V.  Nat  Bk.,  100  U.  S.  246,  25  L.  583,  all  holding  State  decisions  on 
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rights  of  one  receiving  note  as  collateral  were  not  binding;  Bank  of 
Edgefield  y.  Farmers'  Co-op.  Mfg.  Co.,  62  Fed.  103,  2  U.  S.  App. 
282,  18  L.  B.  A.  203,  holding  question  of  notice  of  equities  Is  not 
governed  by  State  decisions;  Jewett  v.  Hone,  1  Woods,  532,  F.  0. 
7311,  holding  State  decisions  on  right  to  set  up  defense  of  accommo- 
dation acceptor  were  not  binding;  Bank  of  United  States  v.  Lyman, 
20  Vt  676,  1  Blatchf.  307,  F.  C.  924,  holding  State  decisions  as  to 
right  of  one  not  party  to  sue  on  note  were  not  binding;  Martin  v.  Bar- 
tow Iron  Works,  35  Ga.  324,  holding  State  rule  permitting  plea  of 
total  or  partial  failure  of  consideration  will  be  applied;  Hambly  y. 
Bancroft,  83  Fed.  446,  holding  State  decisions  construing  contract 
were  not  binding;  Franklin  y.  Twogood,  25  Iowa,  531,  96  Am.  Dec. 
80.  citing  authorities,  and  holding  law  of  place  where  contract  made 
does  not  goYem  its  construction;  Murray  y.  Chicago,  etc.,  Ry.  Co., 
62  Fed.  29,  holding  decisions  as  to  time  when  action  for  fraud  ac- 
crued was  not  binding;  Hartford  F.  I.  Co.  y.  Chicago,  etc.,  Ry.  Co., 
70  Fed.  203,  36  U.  S.  App.  152,  30  L.  R.  A.  198,  holding  In  determin- 
ing whether  contract  was  against  public  policy.  Federal  courts  exer- 
cised their  own  judgment;  Boyce  y.  Tabb,  18  Wall.  548,  21  L.  757, 
refusing  to  follow  State  decisions  as  to  effect  of  contracts  for  sale 
of  slaYes;  St.  Nicholas  Bk.  y.  State  Nat.  Bk.,  128  N.  Y.  33,  27  N.  E. 
851,  13  L.  R.  A.  244,  holding  decision  that  one  could  not  recoYer 
under  contract  was  binding;  Supervisors  y.  Schenck,  5  Wall.  785, 
18  L.  560,  holding  decision  on  Yalidity  of  State  bonds  is  not  binding; 
Pana  y.  Bowler,  107  U.  S.  541,  27  L.  429,  2  S.  Ct.  714,  citing  authori- 
ties, and  not  following  State  decisions  that  city  bonds  are  void;  Van 
Fleet  Y.  Sledge,  45  Fed.  749,  holding  State  decisions  allowing  parol 
agreement  to  limit  written  contract  were  not  binding;  Bradley  y. 
Richardson,  23  Vt.  732,  2  Blatchf.  356,  F.  C.  1,786,  holding  that  gen- 
eral law  determined  whether  liability  of  factor  was  original  or  col- 
lateral; Bragg  Y.  Meyer,  McAll.  411,  F.  C.  1,801,  not  following  decis- 
ions as  to  power  of  broker  to  pledge;  Ex  parte  Heidelback,  2  Low. 
530,  F.  C.  6,322,  holding  decisions  as  to  rate  of  Interest  to  be  recoY- 
ered  ex  mora  Is  not  binding;  Hollingsworth  y.  Tensas,  4  Woods,  284, 
17  Fed.  112,  refusing  to  follow  State  decisions  determining  right  to 
damages  in  eminent  domain;  Liverpool  Steam  Co.  y.  Phenix  Ins.  Co., 
129  XT.  S.  443,  32  L.  793,  9  S.  Ct.  472,  holding  decisions  upon  effect  of 
stipulation  exempting  carriers  were  not  binding;  Faulkner  y.  Hart, 
82  N.  Y.  418,  37  Am.  Rep.  577,  where  carrier  was  held  liable,  al- 
though not  liable  where  contract  was  made;  Greenwood  y.  West- 
port,  60  Fed.  576,  not  following  State  decisions  in  action  against  city 
for  negligence  In  operating  draw;  Boston  y.  Crowley,  38  Fed.  204, 
applying  same  rule  in  libel  by  Ycssel  for  damages  against  city; 
Bait  &  Oh.  R.  R.  y.  Baugh,  149  U.  S.  371,  37  L.  774,  13  S.  Ct.  915, 
and  Newport  News  &  M.  V.  Co.  y.  Howe,  52  Fed.  366,  6  U.  S.  App. 
172,  both  holding  State  decisions  as  to  who  are  fellow  serYants,  are 
not  binding;  Mutual  Safety  Ins.  Co.  y.  Cargo, of  the  Brig  George, 
Olcott,  101,  F.  0.  9,981,  not  following  decision  on  question  of  general 
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ayerage;  Gloucester  Ins.  Co.  y.  Younger,  2  Oort  888»  F.  0.  6,487, 
holding  construction  of  rights  under  Insurance  policy  was  not  bind- 
ing; Bank  of  Sherman  y.  Apperson,  4  Fed.  31,  holding  State  statutes 
enlaT;glng  general  commercial  law  will  be  enforced. 

Other  cases  affirming  and  applying  the  syllabus  doctrine  are: 
Pr^itice  Y.  Zane,  19  Fed.  Cas.  1273,  citing  authorities,  and  holding 
State  decision  on  statute  determining  rights  of  parties  to  commer- 
cial paper  will  be  followed;  Barney  y.  Keokuk,  4  DilL  598,  F.  O. 
1,032,  following  decisions  construing  State  legislation  as  to  right  of 
railways  to  lay  tracks  in  streets;  Bucher  y.  Cheshire  B.  B.  Co.,  125 
U.  S.  583,  31  L.  798,  8  S.  Ct  978,  following  decisions  on  right  of  one 
trayelling  on  Sunday  to  recoYcr  for  negligence;  Watson  y.  Tarpley, 
18  How.  620,  16  L.  511,  holding  State  statute  forbidding  suit  by 
payee  or  an  indorsee  does  not  aflTect  suits  in  Federal  courts;  Bur- 
gess Y.  Seligman,  107  U.  S.  84,  note,  27  L.  365,  2  S.  Ct  22,  note, 
holding  decision  construing  statute  upon  liability  of  stockholders 
was  not  binding;  Butz  y.  Muscatine,  8  Wall.  584,  19  L.  494,  holding 
construction  of  statute  aflTecting  remedies  protected  by  Constitution 
was  not  binding;  Sanford  y.  Portsmouth,  2  Flipp.  108,  F.  C.  12,315, 
not  following  State  decision  that  mandamus  was  the  only  proper 
i-emedy;  Taleott  y.  Pine  GroYe,  1  Flipp.  124,  F.  O.  13,735,  not  follow- 
ing State  decision  declaring  statute  unconstitutional;  Stowe  y.  Belfast 
SaY.  Bk.,  92  Fed.  99,  not  following  State  decision  as  to  the  eflTect  of 
a  general  assignment  by  a  debtor;  In  re  Barry,  136  U.  S.  624,  34  L. 
512,  n.,  S.  C,  42  Fed.  132,  F.  C.  1,059,  holding  adjudications  respecting 
custody  of  infants  resident  within  State  are  binding;  Dred  Scott  y. 
Sandford,  19  How.  603,  15  L.  783,  dissenting  opinion,  majority  hold- 
ing status  of  slaye  depended  on  laws  of  the  State  of  his  residence; 
Clark  Y.  Sohier,  1  Wood.  &  M.  375,  F.  C.  2,835,  and  In  re  Barry,  42 
Fed.  128,  129,  F.  C.  1,059,  136  U.  S.  618,  619,  note,  34  L.  511,  both 
holding  long-established  local  customs  haying  force  of  laws  must 
be  followed;  Stalker  y.  McDonald,  6  Hill,  95,  40  Am.  Dec.  390,  hold- 
ing in  questions  of  local  law  State  decisions  will  be  preferred; 
Storm  y.  Waddell,  2  Sandf .  Ch.  510,  holding  in  questions  of  realty, 
or  of  local  character.  State  decisions  will  be  followed;  United  States 
y.  Wonson,  1  Gall.  18,  F.  C.  16,750,  holding  rights  of  persons  and 
rules  of  property  as  settled  in  States,  shall  be  the  guide;  Turner  y. 
Aldridge,  McAlL  231,  F.  C.  14,249,  following  State  deciiedons  on  suf- 
ficiency of  title  to  maintain  ejectment;  Perry  Mfg.  Co.  y.  Brown, 
2  Wood.  &  M.  470,  F.  C.  11,015,  holding  decisions  construing  statutes 
creating  liens  or  titles  goyem  Federal  courts;  Townsend  y.  Todd, 
91  U.  S.  453,  23  L.  413,  holding  decisions  construing  recording  acts 
are  binding  on  Federal  courts;  United  States  y.  Athens  Armory,  35 
Ga.  350,  holding  State  decisions  as  to  nature  of  mortgage  are  bind- 
ing; Russell  y.  Southard,  12  How.  148,  13  L.  931,  holding,  on  ques- 
tion whether  deed  absolute  was  intended  as  mortgage.  State  decis- 
ions were  not  binding;  Patten  y.  Cilley,  46  Fed.  892,  holding  in  pro- 
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ceedings  to  establish  a  will,  law  of  State  should  govern;  Lane  r. 
Vick,  3  How.  476,  11  L.  687,  holding  mere  construction  of  wiU  does 
not  as  the  construction  of  statute  of  State,  bind;  Mut  F.  I.  Go.  y. 
Phoenix  Pur.  Ck).,  108  Mich.  183,  66  N.  W.  1099,  34  L.  B.  A.  700,  and 
n.,  holding  decree  of  sister  State  determining  amount  of  assessment 
necessary  was  conclusive;  Skelly  y.  Jefferson  Branch  Bk.,  0  Ohio 
St  620,  holding  Judiciary  act  did  not  make  decisions  of  Supreme 
Court  binding  on  State  courts. 

Cited  generally  in  Smith  y.  Alabama,  124  U.  S.  478,  31  L.  512,  8 
S.  Ct  5G9,  on  point  that  in  lex  mercatorla  Supreme  Court  was  less 
bound  by  State  decisions  than  in  other  cases;  Smith  v.  Babcock,  2 
Wood.  &  M.  292,  on  the  point  that  State  decisions  on  questions  of 
general  commercial  law  are  not  binding;  Gatton  y.  C,  B.  I.  &  P.  By. 
Co.,  »5  Iowa,  137,  63  N.  W.  597,  28  L.  B.  A.  564,  in  discussing  whether 
there  was  a  Federal  common  law;  Northern  Ins.  Co.  y.  St.  Louis, 
etc..  By.  Co.,  5  McCrary,  127,  15  Fed.  841,  in  illustration  of  scope  of 
the  act  of  1875,  conferring  jurisdiction  on  Federal  courts  so  far  as 
commercial  paper  is  concerned;  in  the  note  to  12  Am.  Dec.  711,  citing 
authorities  on  point  that  interpretation  of  contracts  is  to  be  sought 
in  the  general  law. 

Distinguished  in  Meade  y.  Beale,  Taney,  360,  F.  C.  9,371,  where, 
in  construing  charitable  bequest,  it  was  held  bound  by  doctrines  of 
State  law;  In  re  Shelboume,  21  Fed.  Cas.  1235,  holding,  where  note 
was  negotiated  in  New  York,  and  all  parties  were  resident  there,  its 
law  governed;  not  followed  in  Forepaugh  y.  Del.,  etc.,  B.  Co.,  128  Pa. 
St  228,  15  Am.  St;  Bep.  676,  18  AtL  505,  5  L.  B.  A.  513,  and  n.,  hold- 
ing that  decisions  of  courts  of  State  upon  commercial  law  preyail- 
ing  there,  are  binding. 

Bills  and  notes. —  A  pre-existing  debt  is  a  yaluable  considera- 
tion, and  a  bona  fide  holder  for  a  pre-existing  debt,  of  a  negotiable 
instrument,  is  not  affected  by  any  equities  between  the  antecedent 
parties,  where  he  has  received  the  same  before  it  became  due,  with- 
out notice  of  any  such  equities,  p.  22. 

The  citations  of  Swift  y.  Tyson  on  this  proposition  are  especially 
interesting  in  view  of  the  conflict  between  the  New  York  and  Fed- 
eral authorities  on  the  point.  The  citing  cases  which  have  followed 
the  rule  that  a  pre-existing  debt  is  a  yaluable  consideration,  are  in 
part  as  follows: 

Sheppard  v.  Newhall,  47  Fed.  471,  Holly  y.  Domestic,  etc.,  Soc,  92 
Fed.  748.  Bank  of  Mobile  y.  Hall,  6  Ala.  644,  41  Am.  Dec.  73,  Pond 
y.  Lockwood,  8  Ala.  674,  Mayberry  v.  Morris,  62  Ala.  116,  McCasky 
y.  Sherman,  24  Conn.  612,  Bond  v.  Central  Bk.,  2  Ga.  104,  Bussell  v. 
Hadduck,  3  Gilm.  235,  44  Am.  Dec.  605,  Manning  v.  McClure,  36  III. 
494,  495,  Breckenridge  v.  Lewis,  84  Me.  357,  30  Am.  St  Bep.  357, 
24  Atl,  8®,  Busey  y.  Beese,  38  Md.  269,  Bostwick  v.  Dodge,  1  Doug. 
415,  416,  41  Am.  Dec.  585,  586,  Stevenson  v.  Hyland,  11  Minn.  202, 
Armour  y.  McMichael,  86  N.  J.  L.  93,  Seneca  Co.  Bk.  y.  Neass,  5 
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Den.  337,  Carlisle  ▼.  Wishart»  11  Ohio,  191,  Beddick  r.  Jones,  6 
Ired.  110,  44  Am.  Dec.  69,  Greneauz  y.  Wheeler,  6  Tex.  528,  and 
Stevens  y.  Campbell,  13  Wis.  378,  all  holding  that  one  taking  a  bill 
or  note  in  payment  of  a  preexisting  debt  is  a  purchaser  for  value, 
and  not  subject  to  equities.  Cited  and  followed  also:  Atchison  v. 
Davidson,  2  Plnn.  52,  where  receivers  of  bank  transferred  note 
in  discharge  of  liabilities  of  bank;  Rutledge  v.  Crane,  38  Ala. 
714,  applying  rule  as  against  accommodation  maker;  Blanchard  v. 
Stevens,  3  Cush.  166,  167,  50  Am.  Dec.  724,  725,  and  Jewett  v.  Hone, 
1  Woods,  534,  536,  F.  C.  7,311,  holding  accommodation  acceptor  of 
bill  transferred  by  drawer  in  payment  of  his  own  pre-existing  debt 
cannot  defend,  although  known  to  be  accommodation  acceptor;  Mer- 
chants' Bk.  V.  McClelland,  9  Colo.  610,  13  Pac.  724,  holding  that 
while  there  was  still  some  dispute,  weight  of  authority  supported 
doctrine  that  antecedent  debt  was  sufficient  consideration  for  new 
contract;  Barker  v.  Llchtenberger,  41  Neb.  753,  60  N.  W.  80,  holding 
one  taking  note  is  holder  for  value  where  he  loses  or  postpones  his 
right  to  proceed  on  original  indebtedness;  Wyman  v.  Colo.  Nat.  Bk., 
5  Colo.  34,  40  Am.  Bep.  136,  holding  bank  receiving  draft  for  ac- 
count of  one  indebted  to  it  was  bona  fide  holder;  Struthers  v.  Ken- 
dall, 41  Pa.  St  227,  80  Am.  Dec.  612,  holding  indorsee  receiving  note 
in  consideration  of  debt,  and  giving  credit  on  his  books,  is  not  sub- 
ject to  equities;  Davis  v.  Lee,  26  Miss.  510,  59  Am.  Dec.  269,  apply- 
ing rule  where  one  signed  his  name  to  blank  note  given  in  settle- 
ment of  pre-existing  debt;  Bank  of  the  Metropolis  v.  f^st  Nat  Bk., 
19  Fed.  302,  22  Blatchf.  59,  holding  bank  receiving  paper  for  col- 
lection, with  right  to  appropriate  proceeds  upon  general  account 
was  holder  for  value;  Tumbull  v.  Thomas,  1  Hughes,  176,  F.  C. 
14,243,  and  Giovanovich  v.  Citizens'  Bk.,  26  La.  Ann.  17,  18,  19, 
both  applying  rule  where  agent  in  possession  of  notes  wrongfully 
pledged  them  for  his  own  debt;  Foote  v.  Hancock,  15  Blatchf.  344, 
F.  C.  4,911,  and  Mobile  Sav.  Bk.  v.  Superv.  of  Oktibbeha  Co.,  24 
Fed.  112«  both  holding  one  taking  bonds  In  payment  of  pre-existing 
debt  was  bona  fide  holder;  Cecil  Bank  v.  Heald,  25  Md.  573,  574,  dis- 
senting opinion,  and  Scott  v.  Betts,  Lalor's  Supp.  to  Hill  &  D.  370, 
both  holding  that  check  in  payment  of  debt  or  on  new  considera- 
tion, is  purchased  for  value;  Love  v.  Taylor,  26  Miss.  574,  hold- 
ing one  taking  security  or  specific  property  In  satisfaction  of  debt 
not  affected  by  equities;  Alstin  v.  Cundiff,  52  Tex.  464,  applying  rule 
where  one  cancelled  debt  on  consideration  of  conveyance;  Christo- 
pher V.  Christopher,  64  Md.  585,  3  Atl.  297,  holding  debt  is  valuable 
consideration  for  deed;  Rice  v.  Soders,  1  Posey,  619,  holding  credit- 
ing on  debt  due  firm  by  his  vendor,  price  of  land  conveyed  by  debtor 
to  one  of  members  will  support  conveyance  to  vendee;  Newell 
V.  Crider,  50  Miss.  544,  holding  one  taking  deed  in  part  payment  of 
debt  was  bona  fide  purchaser;  Bayne  v.  State,  62  Md.  119,  dissenting 
opinion,  majority  holding  deed  to  wife  in  consideration  of  moneys 
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kMuied  by  wife  Toid  as  to  existing  creditors;  Franklin  Say.  Bk.  y. 
Taylor,  &3  Fed.  863,  9  U.  S.  App.  406,  Bange  y.  Flint,  25  Wis.  549, 
and  Fair  y.  Howard,  6  Ney.  310,  all  holding  that  mortgagee  for  pre- 
existent  debt  was  bona  Me  purchaser  for  yalue;  Ohio  Life  Ins.  Go. 
y.  Ledyard,  8  Ala.  874,  holding  where  deed  of  trust  executed  to  pay 
debts,  purchaser  under  It  without  notice  not  affected  by  prior  unre- 
corded mortgage;  Lee  y.  Kimball,  45  Me.  174,  applying  principle 
where  consignee  assigned  bill  of  lading  in  payment  of  debt;  Bank 
of  Charleston  y.  Bank  of  the  State,  13  Rich.  Law,  311,  applying  rule 
where  teller  Indebted  to  bank  for  money  abstracted  secretly  re- 
placed it  with  money  of  another;  Hurd  y.  Blckford,  85  Me.  219,  35 
Am.  St.  Bep.  355,  27  Atl.  108,  holding  that  same  rule  does  not  apply 
to  sale  or  pledge  of  chattels;  Reed  y.  Brown,  89  Iowa,  462,  48  Am. 
St  Rep.  409,  56  N.  W.  663,  holding  same  principle  does  not  apply  in 
transfer  of  other  personalty. 

Other  cases  affirming  and  following  the  syllabus  rule  are:  Rail- 
road Ck>.  y.  National  Bk.,  102  U.  S.  23,  24,  25,  26,  37,  57,  26  L.  65,  66, 
67,  70,  76,  Wood  y.  Seltzinger,  2  Fed.  285;  same  opinion,  2  Fed.  845, 
Grommes  y.  Sulliyan,  81  Fed.  47,  53  U.  S.  App.  364,  43  L.  R.  A. 
426^  and  n.,  In  re  Huddell,  12  Fed.  Gas.  799,  Payne  y.  Bensley,  8 
CaL  266,  68  Am.  Dec.  319,  Robinson  y.  Smith,  14  Cal.  98,  Gibson  y. 
Conner,  3  Ga.  49,  51,  52,  Straughan  y.  Fairchild,  80  Ind.  599,  Spencer 
y.  Sloan,  108  Ind.  188,  58  Am.  Rep.  39,  9  N.  E.  152,  Johnson  y.  Bar- 
ney, 1  Iowa,  535,  Dolhonde,  Succession  of,  21  La.  Ann.  4,  Boat- 
man's Says.  Inst  y.  Holland,  38  Mo.  51,  Klnsela  y.  Cataract  City  Bk., 
18  N.  J.  Bq.  174,  Allaire  y.  Hartshome,  21  N.  J.  L.  667,  47  Am.  Dec. 
176,  Bank  of  the  Republic  y.  Carrington,  5  R.  I.  520,  524,  73  Am. 
Dec.  84,  87,  Dearman  y.  Trimmler,  26  S.  C.  511,  2  S.  E.  504,  Greneaux 
y.  Wheeler,  6  Tex.  528,  Noyes  y.  Landon,  59  Y t  576,  10  Atl.  345,  and 
Hotchkiss  y.  Fitzgerald  Patent  etc.,  Co.,  41  W.  Va.  366,  23  S.  E.  579, 
all  holding  that  one  taking  a  note  or  bill  as  security  for  payment  of 
pre-existing  debt  is  holder  for  yalue  and  not  subject  to  equities. 
Cited  and  followed  also  in  Clark  y.  Loker,  11  Mo.  101,  holding  new 
consideration  or  new  advances  not  necessary  to  make  one  bona  fide 
holder;  Harrison  y.  Pike,  48  Miss.  57,  applying  rule  where  payee  of 
foreign  note  assigned  it  as  security  to  creditor;  Bridgeport  City  Bk. 
y.  Welch,  29  Conn.  478,  Maitland  y.  Citizens'  Nat  Bk.,  40  Md.  562, 
561,  566,  17  Am.  Rep.  627,  628,  629,  Grocers'  Bk.  y.  Penfield,  69  N. 
Y.  505,  25  Am.  Rep.  232,  and  Brown  y.  Thompson,  79  Tex.  62,  15  S. 
W.  170,  all  holding  accommodation  paper  taken  as  security  Is  not 
subject  to  equities;  Fellows  y.  Harris,  12  Smedes  &  M.  466,  467, 
holding  accommodation  drawee  is  liable  where  payee  deposits  bill 
with  drawee  as  security;  Atkinson  y.  Brooks,  26  Vt.  580,  581,  62  Am. 
Dec.  599,  600,  holding  indorsee  of  bill  taken  as  collateral  may  re- 
coyer  of  accommodation  acceptor  known  by  him  to  be  such;  Tarbell 
V.  Sturtevant  26  Vt  518,  holding,  in  suit  by  indorsee  taking  as  col- 
lateral, it  is  no  defense  that  assignee  of  payee's  Interest  has  ten- 
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dered  indorsee  amount  due  him;  Buchanan  y,  Meoh.  S.  &  L.  Inst,  84 
Md.  436,  35  AtL  1101»  applying  rule  where  note  drawn  by  firm  to  one 
partner  was  indorsed  by  him  as  collateral  for  his  debt,  firm  subse- 
quently becoming  insolvent;  Liddell  v.  Grain,  53  Tex.  555,  holding 
transfer  of  note  as  collateral  from  one  partner  to  another  was  trans- 
fer In  due  course  of  trade;  Planters'  Bk.  v.  Evans,  36  Tex.  595, 
holding  it  was  no  defense  that  original  parties  had  made  settlement; 
National  Bk.  v.  Brooklyn,  etc.,  R.  R.  Co.,  14  Blatchf.  243,  F.  C. 
30,039,  and  National  Bk.  v.  Dakin,  54  Kan.  662,  45  Am.  St  Bep.  302, 
39  Pac.  181,  both  holding  that  where  one  wrongfully  transfers  note 
as  security,  holder  is  not  affected;  Mallard  v.  AiUet,  6  La.  Ann.  93, 
where  one  receiving  note  of  third  person  as  collateral  from  one  be- 
coming insolvent,  was  held  entitled  to  note  as  against  creditors; 
Louisiana  State  Bk.  v.  Gaiennie,  21  La.  Ann.  556,  holding  bank 
taking  note  as  security  for  money  loaned  is  holder  for  value;  Third 
Nat  Bk.  V.  Harrison,  10  Fed.  248,  holding  bank  discounting  de- 
mand note  and  receiving  another  note  as  collateral  is  bona  fide 
holder;  Green  way  v.  Wm.  D.  Orthwein  Grain  Co.,  85  Fed.  537,  56 
U.  S.  App.  527,  holding  one  taking  note  to  secure  repayment  of  si- 
multaneous loan  made  in  consideration  of  pledge,  acquires  it  for 
value;  McPherson  v.  Baudreau,  48  La.  Ann.  434,  19  So.  552,  applying 
rule  where  note  payable  on  demand  was  few  days  after  its  execu- 
tion transferred  as  collateral  to  holder  for  value;  Wilkinson  v.  Jef- 
fers,  30  Ga.  154,  holding  where  note  is  transferred  as  security  after 
maturity,  set-oflT  against  payee  is  inadmissible;  Yellowstone  Nat 
Bk.  V.  Gagnon,  19  Mont  404,  61  Am.  St  Rep.  521,  48  Pac.  763,  hold- 
ing indorsee  of  note  as  security  for  debt  is  to  extent  of  debt  only  a 
purchaser  in  good  faith;  Bank  of  Mobile  v.  Hall,  6  Ala.  645,  41  Am. 
Bee.  74,  holding  note  received  as  indemnity  against  any  possible 
future  loss  was  subject  to  equities;  American  File  Co.  v.  Garrett, 
110  U.  S.  294,  28  L.  152,  4  S.  Ct  93,  holding  holders  of  bonds  as  col- 
lateral security  for  debt  were  bona  fide  holders;  Curtis  v.  Leavitt, 
15  N.  Y.  178,  holding  bonds  given  as  collateral  for  debt  were  not 
taken  by  bona  fide  holders;  Tyrrell  v.  Cairo,  etc.,  R.  Co.,  7  Mo.  App. 
299,  holding  creditor  who.  In  consideration  of  transfer  of  bonds,  ex- 
tends time  of  payment,  is  purchaser  for  value;  Goodman  v.  Simonds, 
20  How.  372,  15  L.  944,  holding  surrendering  of  collateral  securi- 
ties previously  given,  and  indulgence  as  to  time,  was  consideration 
for  transfer  of  new  collaterals;  In  re  Sime,  3  Sawy.  310,  F.  C.  12,861, 
holding  one  taking  assignment  of  claim,  proved  in  bankruptcy,  as 
security  for  debt,  was  not  purchaser  for  value;  Uhler  v.  Semple,  20 
N.  J.  Eq.  293,  holding  judgments  and  mortgages  to  secure  prior 
debts,  were  valid;  Sawyer  v.  Prickett  19  Wall.  166,  22  L.  109, 
where  creditor  to  whom  mortgage  was  assign^ed  as  security  was 
held  to  be  innocent  holder  for  value;  Brewer  v.  Gay,  24  La.  Ann.  37, 
applying  rule  where  moi*tgage  was  given  in  favor  of  holder,  and 
any  future  holder  of  notes,  and  notes  were  transferred  as  security; 
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Perkins  t.  Swank,  43  Miss.  350,  holding  mortgage  executed  to  se- 
cure debt  Is  not  within  rule;  People's  Say.  Bk.  v.  Bates,  120  U.  S. 
564,  566,  30  L.  757,  758,  7  S.  Gt.  682,  683,  holding  principle  did  not 
apply  to  chattel  mortgage,  given  merely  as  security  for  a  pre-exist- 
ing debt;  Davis  t.  Erlckson,  3  Wash.  656,  29  Pac.  87,  holding  trans- 
fer by  payee  as  security  for  loan,  confers  right  of  action  on  Indorsee, 
and  thereafter  payee  cannot  sue. 

Cited  generally  In  Savage  v.  Fox,  60  N.  H.  18,  holding  that  where 
guaranty  is  contemporaneous  with  principal  contract,  no  separate 
consideration  is  necessary;  In  note  to  32  Am.  St  Rep.  713,  con- 
taining valuable  discussion  of  rights  of  holders  of  collateral  secu- 
rity; In  note  to  35  Am.  Rep.  688,  688,  680,  citing  authorities  on  rights 
of  one  taking  note  as  security  for  antecedent  debt;  in  note  to  14  Am. 
St  Rep.  583,  citing  authorities  on  point  that  pre-existing  debt  Is 
sufficient  consideration  for  transfer  of  collateral;  in  note  to  33  Am. 
Rep.  46,  citing  authorities  on  point  that  indorsee,  taking  note  as 
collateral  security,  held  free  from  defenses;  in  note  to  9  Am.  Dec. 
!r72,  273,  citing  authorities  as  to  who  were  bona  flde  holders. 

Distinguished  in  Kirkpatrlck  v.  Mulrhead,  16  Pa.  St  124,  holding 
paper  taken  as  collateral  security  merely  is  subject  to  equities; 
Meadow  v.  Bird,  22  6a.  260,  dissenting  opinion,  majority  holding 
note  Illegal  because  against  public  policy,  is  not  void  in  hands  of 
bona  fide  holder  as  security;  Bond  v.  Wiltse,  12  Wis.  613,  614,  hold- 
ing one  loaning  money  on  credit  of  note  given  him  as  security  was 
to  amount  advanced  a  bona  fide  holder;  Gummings  v.  Mead,  6  Fed. 
Cas.  856,  holding  where  note  is  handed  over  to  creditor,  with  direc- 
tions to  collect  it  if  debt  is  settled,  it  reverts;  Vorce  v.  Rosenbery, 
12  Neb.  450,  11  N.  W.  880,  holding  rule  did  not  apply  where  notes 
were  not  transferred  in  usual  course  of  business;  Lawrence  v.  Mc- 
Galmont  2  How.  454, 11  L.  336,  holding  notes  deposited  for  collection 
by  way  of  collateral  did  not  fall  within  rules  relating  to  commer- 
cial paper;  Jennison  v.  Parker,  7  Mich.  360,  holding  one  taking  note 
as  security  must  take  steps  to  charge  indorser;  McKamey  v.  Thorp, 
61  Tex.  653,  holding  that  one  who  buys  at  voluntary  sale  from 
debtor,  and  credits  amount,  is  not  bona  flde  purchaser;  Eaton  v. 
Davidson,  46  Ohio  St  366,  21  N.  E.  445,  holding  one  to  whom  goods 
transferred  in  consideration  of  cancellation  of  note,  was  not  bona 
fide  purchaser;  The  Elmbank,  72  Fed.  618,  holding  one  taking  equi- 
table assignment  of  part  of  fund  or  chose  as  security  was  not  bona 
fide  purchaser;  Hinds  v.  Pugh,  48  Miss.  277,  holding  conveyance  of 
lands  or  chattels  as  security  is  not  purchaser  for  value;  Milton  v. 
Boyd,  49  N.  J.  Eq.  148,  150,  22  Atl.  1081,  holding  unrecorded  chattel 
mortgage  without  change  of  possession  will  prevail  over  subsequent 
mortgage  given  to  secure  prior  debt;  Morse  v.  Godfrey,  3  Story,  380, 
F.  G.  8,856,  holding  one  taking  mortgage  as  security,  with  knowl- 
edge that  debtor  had  failed,  was  not  bona  fide  purchaser;  Bradshaw 
V.  Miners*  Bk.,  81  Fed.  804,  53  17.  S.  App.  403,  holding  note  given  for 
purchase  price  of  property  payable  to  bank,  is  subject  In  hands  of 
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bank  to  all  Infirmities;  Black  y.  Caviness,  2  Tex.  Civ.  App.  121,  21 
S.  W.  636,  holding  purchaser  from  trustee,  with  notice  of  trust  In 
consideration  of  payment  of  debt,  takes  subject  to  trust;  Gest  Y. 
Packwood,  13  Sawy.  211,  34  Fed.  374,  holding  purchaser  of  realty,  or 
assignee  of  mortgage  for  debt,  is  not  vendee  or  assignee  for  value; 
Matthews  v.  Rutherford,  7  La.  Ann.  226,  holding  one  taking  accom- 
modation note  bona  fide  before  due,  may  recover,  although  knowing 
it  to  be  accommodation  paper;  In  re  Howard,  6  N.  B.  R.  375,  12  Fed. 
Gas.  629,  holding  one  to  whom  paper  sent,  and  upon  whom  party 
sending  had  drawn,  could  not,  on  failing,  have  rights  under 
notes;  referred  to  in  Allen  v.  Bratton,  47  Miss.  129,  holding  one  tak- 
ing note  as  security  holds  subject  to  equities;  explained  in  Oonrad 
V.  Fisher,  37  Mo.  App.  413,  414,  415,  8  L.  R.  A.  166,  reviewing  au- 
thorities, and  holding  where  pledge  made  as  security  pledgee  was 
not  bona  fide  purchaser;  not  followed  in  Rhea  v.  Allison,  8  Head, 
180,  holding  suspension  or  satisfaction  of  debt  does  not  make  in- 
dorsee bona  fide  purchaser;  McBride  v.  The  Farmers'  Bk.,  26  N.  Y. 
454,  and  Stalker  v.  McDonald,  6  HiU,104,lll,40  Am.  Dec.  398, 404,  both 
holding  holder  taking  note  In  payment  of,  or  as  security  for  debt, 
was  not  bona  fide  holder;  Mack  v.  Baker,  16  Fed.  Gas.  155,  Smith  v. 
Babcock,  2  Wood.  &  M.  288,  F.  G.  13,009,  Trustees  of  Iowa  Gollege 
V.  Hill,  12  Iowa,  478,  Lee  v.  Smead,  1  Met  (Ky.)  633,  71  Am.  Dec. 
497,  Alexander  v.  Springfield  Bk.,  2  Met  (Ky.)  537,  Bramhall  v. 
Beckett  31  Me.  208,  209,  210,  Becker  v.  Sandusky  Gity  Bk.,  1  Minn. 
319,  Terry  v.  Hickman,  1  Mo.  App.  124,  Goodman  v.  Slmonds,  19 
Mo.  117,  Wells  V.  Jones,  41  Mo.  App.  12,  Napa  Valley  Wine  Go.  v. 
Rinehart  42  Mo.  App.  182,  Roxborough  v.  Messick,  6  Ohio  St  452, 
453,  456,  457,  67  Am.  Dec.  847,  348,  350,  351,  and  Gook  v.  Helms, 
5  Wis.  110,  all  holding  that  transferees  of  bills  or  notes,  as  collateral 
security  for  antecedent  debts,  are  not  holders  for  value,  and  are 
subject  to  equities;  Webster  v.  Howe  Machine  Go.,  54  Gonn.  402, 
403,  406,  407,  8  Atl.  484,  486,  reviewing  authorities  and  holding  one 
discounting,  accepted  draft  and  applying  proceeds  on  debt  was 
not  bona  fide  holder;  Bertrand  v.  Barkman,  13  Ark.  161,  holding 
note  transferred  only  as  Indemnity  against  future  liability  or  as 
collateral  security,  does  not  come  within  rule;  Gary  v.  White,  52 
N.  Y.  145,  holding  mortgage  given  to  secure  prior  debt  was  not  on 
valuable  consideration. 

Miscellaneous. —  Gited  in  Gleghom  v.  Insurance  Bk.,  9  Ga.  825, 
discussing  rights  of  Joint  creditors  on  the  insolvency  of  a  partner. 

16  Pet  25-64,  10  L.  873,  WATKINS  v.  HOLMAN. 

Vendor  and  vendee. —  The  relation  of  landlord  and  tenant  in  no 
sense  exists  between  the  vendor  and  vendee;  and  this  is  especially 
the  case  where  a  conveyance  has  been  executed,  p.  54. 

The  citations  collect  the  following  cases,  afllrming  and  variously 
applying  this  rule:  Burnett  v.  Galdwell,  9  Wall.  293,  19  L.  713,  hold- 


139  Watklns  y.  Holman.  16  Pet  26-64 

ing  posseBSlon  of  vendee  under  contract  of  purchase  is  In  nature 
of  license;  Blum  y.  Bobertson,  24  CaL  145,  holding  occupant  enter- 
ing under  deed  or  agreement  to  convey  is  not  tenant  at  will; 
Hibbard  v.  Ramsdell,  118  N.  Y.  44,  22  N.  E.  1124,  holding  no 
fiduciary  relation  exists  between  assignor  and  assignee  of  life  es- 
tate; Elder  v.  McClaskey,  70  Fed.  547,  37  U.  S.  App.  1  (citing  au- 
thorities), San  Francisco  v.  Lawton,  18  Cal.  476,  79  Am.  Dec.  191, 
Wenzel  y.  Schultz,  100  Gal.  255,  34  Pac.  698,  Jones  v.  Madison  Ck)., 
72  Miss.  808,  18  So.  94,  Greene  y.  Gouse,  127  N.  Y.  393,  24  Am.  St 
Hep.  461,  28  N.  E.  16,  13  L.  R.  A.  208,  and  n.,  Osterhout  v.  Shoe- 
maker, 8  Hill,  518,  Gardner  v.  Greene,  5  R.  1. 110,  and  Moore  y.  Smead, 
89  Wis.  565,  62  N.  W.  428,  all  holding  grantee  is  not  estopped  to 
deny  his  vendor's  title;  Famum  v.  Loomis,  2  Or.  31,  holding 
grantee  under  quitclaim  was  not  estopped  to  show  grantor  was 
not  seized  of  estate,  subject  to  dower;  Littler  v.  Lincoln,  106  IlL  366, 
holding  grantee's  taking  quitclaim  is  no  admission  he  did  not 
have  superior  title;  Foster  v.  Dwinel,  49  Me.  49,  holding  one  claim- 
ing under  deed  from  mortgagee  is  not  estopped  on  claim  by  widow 
of  mortgagee  for  dower;  Robertson  v.  Pickrell,  109  U.  S.  615,  27 
L.  1051,  3  S.  Gt  412,  holding  one  claiming  under  vendee  of  life 
estate  was  not  estopped;  Goakley  v.  Perry,  3  Ohio  St  346,  holding 
estopi>el  applies  only  when  grantee  held  imder  conveyance  from 
grantor,  and  relied  upon  it  as  source  of  title;  Gity  of  Aurora  v. 
West  22  Ind.  520,  holding  estoppel  in  pais  is  created  only  when 
deed  is  accepted  in  relation  implying  obligation  to  return  posses- 
sion; Ward  V.  Mcintosh,  12  Ohio  St  239,  citing  authorities  and 
holding  vendee  deriving  no  title  from  any  other  source  precluded, 
on  application  for  dower,  from  showing  title  in  third  person;  Groxall 
V.  Shererd,  5  WalL  287,  18  L.  579,  Merryman  v.  Bourne,  9  WalL  600, 
19  L.  686,  and  Macklot  v.  Dubreuil,  9  Mo.  485  (481),  43  Am.  Dec.  554, 
all  holding  grantee  may  hold  adversely  to  his  grantor;  Browning 
V.  Estes,  3  Tex.  476,  49  Am.  Dec  762,  holding  possession  under 
executory  contract  of  purchase  is  not  adverse;  Sands  v.  Davis,  40 
Mich.  19,  King  v.  Garmichael,  136  Ind.  27,  43  Am.  St  Rep.  308,  35 
N.  B.  512,  both  holding  grantee  of  co-tenant  may  obtain  title  by 
adverse  possession;  Roller  v.  Efflnger,  88  Ya.  646,  14  S.  E.  339,  hold- 
ing if  vendee  buys  up  better  title,  vendor  can  only  be  compelled  to 
refund  amount  paid  for  better  title;  Morgan  v.  Hazelhurst  Lodge, 
53  Miss.  677,  holding  that  vendee  enters  and  holds  possession  for 
himself  and  not  for  his  vendor;  dissenting  opinion  in  Eliege  v. 
Gooke,  5  Lea,  639,  majority  holding  possession  of  purchaser  by 
title  bond  is  not  possession  of  vendor.  Gited  in  note  to  47  Am. 
St  Rep.  77,  citing  authorities  on  estoppel  of  persons  claiming 
under  a  common  source  of  title. 

Tresiwss. —  A  mere  intruder  is  limited  to  his  actual  possession, 
and  the  rights  of  a  riparian  proprietor  do  not  attach  to  him,  p.  55. 

Cited  in  Woodworth  v.  Fulton,  1  Cal.  322,  holding  one  entering 
in  good  faith  has  superior  right  to  mere  naked  intruder;  Herbert 
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Y.  Hanrick,  16  Ala.  596,  citing  authorities  and  holding  adverse  pos- 
session to  avoid  deed  of  disselssee  need  not  be  founded  on  color 
of  title;  Boston  y.  Bichardson,  105  Mass.  372,  holding  title  by  dis- 
seisin is  limited  by  actual  occupation. 

Grants. —  The  act  of  Congress  of  May  26,  1824,  granting  certain 
lots  to  the  city  of  Mobile,  and  certain  individuals  In  that  city,  re- 
linquishes to  the  proprietor  of  the  front  lot  whatever  right  the 
United  States  had  to  the  water  lot,  p.  55. 

Cited  in  Dalles  City  v.  Missionary  Society,  6  Sawy.  145,  6  Fed. 
374,  holding  payment  by  Congress  on  account  of  reservation  of 
Dalles  Missionary  Station,  for  military  purposes,  did  not  invest 
title  in  society. 

Evidence. —  A  volume  of  State  papers,  published  under  an  act 
of  Congress,  and  containing  the  authentication  required  by  the  act, 
is  competent  evidence  to  show  the  report  of  commissioners  under 
an  act  of  Congress  confirming  a  title,  p.  55. 

Cited  and  followed  in  Gregg  v.  Forsyth,  24  How.  180,  16  L.  732, 
and  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  649,  both  holding  the 
same  as  the  principal  case;  Dutillet  v.  Blanchard,  14  La.  Ann.  98, 
holding  American  State  papers  admissible  to  show  claim  had  been 
confirmed  by  Congress;  Nixon  v.  Porter,  34  Miss.  708,  69  Am.  Dec. 
411,  holding  such  papers  admissible  to  show  extent  of  title;  Clemens 
V.  Meyer,  44  La.  Ann.  393,  10  So.  798,  holding  such  papers  admis- 
sible to  show  title  in  transferree  of  government;  McCall  v.  United 
States,  1  Dak.  Ter.  326,  46  N.  W.  610,  holding  all  State  papers,  maps, 
charts  and  public  documents,  published  by  authority,  are  admis- 
sible; Whlton  V.  Albany,  etc.,  Ins.  Co.  109  Mass.  30,  holding  copy 
printed  by  authority  of  senate,  of  document  communicated  by 
president,  is  competent;  Miles  v.  Stevens,  3  Pa.  St.  42,  45  Am.  Dec. 
030,  holding  Journals  of  Congress,  of  State  legislatures  and  reports 
published  by  authority,  are  evidence;  Fulham  v.  Howe,  60  Vt. 
357,  14  Atl.  656,  holding  census  report  admissible  to  show  popula- 
tion of  town;  State  ex  rel.  Morris  v.  Mason,  43  La.  Ann.  642,  9  So. 
793,  Southwark  Bank  v.  Commonwealth,  26  Pa.  St  451,  and  Post  v. 
Supervisors,  105  U.  S.  671,  26  L.  1206,  all  holding  printed  Journals 
of  legislatures  are  competent  evidence;  Klrby  v.  Lewis,  39  Fed.  77, 
holding  official  reports  relating  to  swamp  lands  may  be  consulted 
by  the  court,  though  not  in  evidence;  Milford  v.  Greenbush,  77  Me. 
333,  holding  appendices  to  State  adjutant-general's  report,  printed 
by  State  printer,  were  admissible;  United  States  v.  Gardner,  25  Fed. 
Cas.  1248,  holding  documents,  giving  account  of  all  mines  and 
abandoned  mines,  were  not  evidence  that  certain  mine  did  not 
exist;  Barcello  v.  Hapgood,  118  N.  O.  731,  24  S.  B.  127,  holding 
charter  of  foreign  corporation  may  be  proven  by  copy  duly  certified 
by  secretary  of  State;  dissenting  opinion.  People  v.  McKinney,  10 
Mich.  106,  majority  holding  annual  reports  of  State  treasurer  are 
admissible  on  indictment  of  treasurer. 
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Oonllict  of  laws. —  A  deed,  executed  by  an  administratrix,  under 
a  decree  or  order  of  the  Supreme  Gourt  of  Massachusetts,  and  by 
Tirtue  of  a  statute  of  that  State,  is  inoperative  upon  land  in  Ala- 
iMma,  the  proceeding  not  being  authorized  by  any  law  of  Alabama* 
p.  67. 

Cimfliet  of  laws. —  The  disposition  of  real  estate,  whether  by 
deed,  descent,  or  by  any  other  mode,  must  be  governed  by  the  law 
of  the  State  where  the  land  Is  situated,  p.  57. 

Cited  In  Hiestand  y.  Kuns,  8  Blackf.  849,  holding  no  question 
could  arise  as  to  yalldity  of  conveyance  of  lands  in  another  State; 
dissenting  opinion,  Burbank  v.  Gonrad,  96  U.  S.  809,  24  L.  729, 
majority  holding  conveyance  in  Louisiana  is  valid  between  parties 
without  registration. 

Conflict  of  laws. —  Chancery,  acting  in  personam,  may  decree  the 
conveyance  of  land  in  any  other  State,  and  may  enforce  its  decree 
by  process  against  the  defendant;  but  neither  the  decree  itself  nor 
any  conveyance  under  it,  except  by  the  person  in  whom  the  title  is 
vested,  can  operate  beyond  the  jurisdiction  of  the  court,  p.  57. 

Cited,  affirmed  and  principle  followed  in  Cole  v.  Cunningham, 
I8S  U.  8.  118,  33  L.  543,  10  S.  Ct  273,  citing  authorities  and  hold- 
ing equity  may  prevent  persons  within  their  Jurisdiction  from  prose- 
cuting suits  in  another  State;  Hayden  v.  Yale,  45  La.  Ann.  371,  40 
Am.  St  Bep.  241.  12  So.  637,  citing  authorities  and  holding  courts 
may  prevent  domestic  creditor  from  obtaining  preference  over  prop- 
erty in  another  State;  Morris  v.  Hand,  70  Tex.  484,  8  S.  W.  211, 
dtlng  authorities  and  holding  court  with  Jurisdiction  of  parties  may 
mforce  contract  for  conveyance  of  land  in  another  State;  Northern 
Ind.  R.  R.  Co.  V.  Mich.  Cent  B.  B.  Co.,  15  How.  213,  14  L.  679, 
holding  court  with  Jurisdiction  pf  person  can  compel  conveyance 
of  land  abroad;  Bethell  v.  Bethell,  92  Ind.  322,  holding  suit  to  re- 
form may  be  brought  where  person  resides,  although  land  is  in 
another  State;  Farmers,  etc.,  Co.  v.  Postal  TeL  Co.,  55  Conn.  335, 
3  Am.  St  Rep.  54,  11  AtL  185,  holding  foreclosure  proceedings  in 
New  York,  upon  lands  in  Connecticut,  are  void;  Lynde  v.  Colum- 
bus, etc.  By.  Co.,  57  Fed.  997,  holding,  on  foreclosure  against 
railroad  in  two  States,  court  cannot  merge  in  Judgment  lien  on 
property  In  another  State;  Eaton  v.  McCall,  86  Me.  350,  41  Am. 
St  Bep.  563,  29  Atl.  1104,  citing  authorities  and  holding  a  suit  to 
foreclose  mortgage  of  lands  elsewhere,  court  may  compel  convey- 
ance to  mortgagee  after  default;  Pennoyer  v.  Neff,  95  U.  S.  723,  24 
L.  569,  holding  exercise  of  Jurisdiction  over  property  In  anoiher 
State  does  not  affect  control  by  the  State;  Corbett  v.  Nutt,  18 
Gratt  646,  holding  decree  of  District  of  Columbia,  removing  trustee, 
was  inoperative  In  Virginia;  Carpenter  v.  Strange,  141  U.  S.  106, 
35  L.  648,  11  S.  Ct  966,  holding  courts  of  New  York  could  not 
decree  deed  of  land  in  Tennessee   to  be  void;  Texas,  etc..  By.  Co. 
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y.  Oay,  86  Tex.  589,  500,  592,  26  S.  W.  605,  606,  25  L.  B.  A.  58,  59, 
citing  authorities  and  holding  court  cannot  give  receiver  power 
outside  of  territory;  Schindelholz  y.  Cullum,  55  Fed.  889,  12  U.  S. 
App.  242,  holding  equity  appointing  receiver  of  lands  in  another 
State  cannot  enjoin  its  citizens  from  levying  attachment;  Gorbett 
V.  Nutt,  10  Wall.  475,  19  L.  979,  holding  equity,  acting  upon  person 
of  defendant,  may  control  disposition  of  realty  in  another  Juris- 
diction; PuUiam  V.  Pulliam,  10  Fed.  47,  F.  C.  11,463a,  holding  ex- 
ecutor, if  realty  is  situated  in  another  State,  must  execute  the 
will  there.  See  note  to  6  Am.  St  Rep.  183,  containing  a  valuable 
discussion  on  the  Jurisdiction  of  courts  of  one  State  over  the  citi- 
zens of  another;  in  the  note  to  67  Am.  Dec.  96,  containing  a  valuable 
discussion  on  the  Jurisdiction  of  equity  over  land  or  property  in  a 
foreign  Jurisdiction. 

Ejectment. —  Title  bond  given  by  an  ancestor  of  the  plaintiff  for 
a  part  of  the  premises,  and  under  which  the  defendant  claims,  the 
consideration  having  been  paid,  is  no  defense  in  ejectment,  p.  57. 

Cited  in  Moore  v.  Spellman,  5  Den.  230,  citing  authorities  and 
holding  cestui  que  trust  could  not  defend  in  ejectment  by  trustee; 
Burnes  v.  Scott,  117  U.  S.  588,  29  L.  993,  6  S.  Ct  868,  on  the  point 
that  in  ejectment   the  strict  legal  title  prevails. 

Trusts. —  A  court  of  law  will  not  give  effect  to  a  resulting  trust 
any  more  than  It  will  any  other  equitable  right,  p.  59. 

Cited  and  principle  followed  in  Hopkins  v.  Grimshaw,  165  U.  S. 
358,  41  L.  744,  17  S.  Ct  407,  holding  resulting  trust  can  be  enforced 
in  chancery  only;  Rice  v.  Burnett,  1  Spear  Eq.  592,  42  Am.  Dec.  344, 
holding  the  equitable  interest  of  beneficiary  can  be  subjected  to 
debts  only  through  equity;  King  v.  Tuscumbla,  etc.,  Co.,  14  Fed.  Cas. 
555,  holding  interest  of  grantor  in  trust  deed  cannot  be  sold  under 
execution;  Sawyer  v.  Skowhegan,  57  Me.  513,  citing  authorities  and 
holding  in  passive  trusts,  trustee  cannot  maintain  writ  of  entry 
against  beneficiary;  Rogers  v.  Wheeler,  43  N.  Y.  604,  on  point  that 
suits  at  law  are  not  allowed  against  receivers  witnout  permission 
of  equity;  Jewett  v.  Cunard,  3  Wood.  &  M.  301,  F.  C.  7,310,  holding 
chancery  powers  extend  peculiarly  to  specific  performances  and 
to  all  trusts  and  mortgages. 

Constitutional  law. —  Alabama  statute,  authorizing  Massachu- 
setts administratrix  to  sell,  by  her  attorneys  in  fact,  realty  of  the 
decedent  in  the  city  of  Mobile,  Alabama,  for  the  payment  of  the 
debts  of  the  decedent,  is  constitutional,  p.  61. 

Cited,  affirmed,  and  relied  upon  in  Todd  v.  Floumoy,  56  Ala. 
Ill,  28  Am.  Rep.  764,  holding  statute  authorizing  Probate  Court 
to  make  partition  is  valid;  Chappell  v.  Doe,  49  Ala.  154,  and  Hoyt  v. 
SpragUe,  103  U.  S.  635,  26  L.  594,  both  holding  special  laws  for 
sale  of  estates  of  infants  or  married  women  are  valid;  Louisville, 
etc.,  Ry.  Co.  y.  Blythe,  69  Miss.  947,  30  Am.  St  Rep.  603,  11  So. 
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U5,  16  L.  R.  A.  255,  and  n.,  Stewart  y.  Griffith,  83  Mo.  21,  23,  82 
Am.  Dec  152,  154,  Clusky  y.  Bums,  120  Mo.  574,  25  S.  W.  586, 
Thurston  y.  Thurston,  6  R.  I.  302,  Melcomb  y.  Gilkey,  29  Miss.  189, 
and  Williamson  y.  Williamson,  3  Smedes  &  M.  745,  746,  41  Am.  Dec 
€38»  639,  all  holdinj^  acts  empowering  conyeyances  by  adminis- 
trators, guardians  or  trustees  are  yalid;  Brenham  y.  Story,  39  Gal. 
186;  holding  act  authorizing  Bale,  except  for  debts  to  support  fam- 
ily or  to  pay  expenses,  is  void;  Mohr  y.  Porter,  61  Wis.  504,  8  N.  W. 
372,  holding  statute  that  sale  should  not  be  void  for  irregularity,  was 
Tahd;  Holman  y.  Bank  of  Norfolk,  12  Ala.  418,  citing  authorities 
and  holding  act  authorizing  administratrix  of  Boston  to  sell  land  in 
Mobile  is  valid;  Pryor  v.  Downey,  50  CaL  409,  19  Am.  Rep.  666, 
holding  statute  to  validate  void  judgment  was  void;  Taylor  y. 
Place,  4  R.  I.  332,  333,  357,  citing  authorities  and  holding  vote  of 
general  assembly  opening  judgments  was  void;  Ponder  v.  Graham, 
4  Fla.  42,  holding  act  determining  questions  of  fact  and  law  is 
void;  Tlndal  v.  Drake,  60  Ala.  178,  179,  citing  authorities  and  hold- 
ing act  appointing  trustee  to  execute  trust  is  valid;  Forster  v. 
Forster,  129  Mass.  564,  citing  authorities  and  holding  statute  that 
no  previous  tax  sale  should  be  invalid,  because  of  defect,  was  void; 
Smith  y.  Morse,  2  Gal.  546,  citing  authorities  and  holding  deed 
void  for  fraud  cannot  be  validated  by  statute;  Edwards  v.  Pope,  3 
Scam.  471,  472,  citing  authorities  and  holding  act  authorizing  com- 
missioners to  assign  dower  was  void;  Hoyt  v.  Sprague,  12  Fed.  Gas. 
769,  holding  legislature  may  authorize  change  of  investments  by 
trustees.  Gited  generally  in  Goleman  v.  Newby,  7  Kan.  87,  91,  hold- 
ing rule  affecting  right  of  appeal  given  by  statute  was  void.  See 
note  to  6  Am.  Dec.  731,  citing  authorities  on  the  power  of  legislatures 
to  act  Judicially. 

Statutes. —  In  determining  whether  the  legislature  had  the  power 
to  pass  a  statute,  the  question  cannot  be  affected  by  considerations 
of  expediency,  p.  62. 

Estates  of  deceased  persons. —  On  the  death  of  an  ancestor,  the 
land  owned  by  him  descends  to  his  heirs,  subject  to  the  payment 
of  the  debts,  pp.  62,  63. 

Cited  and  relied  upon  to  this  point  in  Metcalf  v.  Smith,  40  Mo. 
576,  holding  heir  liable  for  debts  to  value  of  property;  Florida  Mtg., 
etc..  Go.  v.  Finlayson,  91  Fed.  16,  holding  lands  of  an  ancestor  are 
assets  for  payment  of  his  debts;  Read  v.  Patterson,  134  N.  T.  132, 
31  N.  E.  448,  holding  heirs  to  whom  lands  descended  were  liable  for 
debts  to  extent  of  deficiency  of  personalty;  Nichols  v.  Lee,  16 
Colo.  151,  26  Pac.  159,  holding  husband  who  inherits  wife's  estate 
takes  subject  to  debts;  Davis  v.  Vansands,  45  Gonn.  602,  and  Van- 
syckle  v.  Richardson,  13  111.  173,  both  holding  heir  cannot  incum- 
ber or  alienate  to  prejudice  of  creditors;  Cook  v.  Cook,  34  Fed.  251, 
holding  sole  devisee  and  legatee  was  liable  under  bill  charging 
debt  to  trust  fund;  Logan  y.  Greenlaw,  25  Fed.  306,  holding  heir 


16  Pet  66-70  Notes  on  U.  S.  Beports.  144 

bound  by  Judgment  against  ezecntor  of  deceased  jMtftner  and  snr- 
viYlng  partner;  McFarlane  t.  GolUng,  76  Fed.  26,  46  U.  8.  App.  141. 
holding,  in  absence  of  testamentary  proyision,  personalty  was 
primary  fund  for  debts.  Bee  the  note  to  48  Am.  Dec  886,  dtlng  anr 
thorlties  on  the  liability  of  heirs  for  the  debts  of  an  ancestor. 

Estates  of  decedents. —  The  legislature  has  power  to  subject  the 
lands  of  a  deceased  person  to  the  payment  of  his  debts,  to  the 
exclusion  of  his  personal  property,  p.  63. 

Cited  in  Stone  v.  Todd,  49  N.  J.  L.  279,  8  Aa  802,  holding  legis- 
lature could  charge  heirs  with  debts  to  value  of  property. 

Miscellaneous. —  Cited  in  Hall  y.  Yahoola  Mining  Co.*  1  Woods, 
647,  F.  C.  5,955,  on  point  as  to  nature  and  extent  of  equity  Juris- 
diction; Sheerer  y.  Manhattan  L.  I.  Co.,  20  Fed.  889,  on  the  point 
that  Federal  courts  incline  to  follow  State  decisions,  but  are  not 
bound  by  them. 

16  Pet  65-70,  10  L.  888,  LONG  y.  PALMEB,  SMITH  &  CO. 

Words  and  phrases. —  Where  an  enacting  clause  in  a  statute 
makes  a  sheriff  liable  if  an  escape  Is  with  his  consent  or  through 
his  negligence,  and  in  a  proylso  he  Is  made  liable  if  he  willfully 
and  negligently  suffer  an  escape,  the  word  "  and,"  in  the  proylso, 
must  be  read  "  or,"  p.  69. 

Pleading. —  In  action  of  debt  against  a  sheriff  for  suffering  and 
permitting  an  escape,  and  alleging  a  certain  sum  due  as  damages, 
a  plea  that  defendant  does  not  owe  such  sum  puts  in  issue  every 
material  averment  in  the  declaration,  p.  69. 

If  a  sheriff  suffers  and  permits  an  escape,  this  is  an  escape  with 
bis  consent,  p.  69. 

• 

Sheriffs. —  In  an  action  against  a  sheriff  for  suffering  and  per- 
mitting an  escape,  and  aUeging  a  certain  sum  due  as  damages,  a 
verdict  that  defendant  owed  the  debt  in  the  declaration  mentioned, 
in  the  manner  and  form  as  therein  alleged,  is  equivalent  to  finding 
that  the  escape  was  with  his  consent,  p.  70. 

Sheriffs. —  Under  a  statute  making  a  sheriff  liable  for  a  volun- 
tary or  negligent  escape,  and  that  this  shall  be  found  by  the  Jury, 
it  is  sufficient  if  this  appear  from  the  record,  by  express  finding,  or 
by  a  necessary  conclusion  of  law,  p.  70. 

State  practice  as  to  the  form  of  taking  and  entering  the  verdict 
of  the  Jury  is  not  binding  upon  the  courts  of  the  United  States* 
p.  70. 

Not  cited. 
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16  Pet  71-88,  10  L.  881,  COGKB  v.  HALSET. 

Statates. —  Uncler  a  statute  authorizlnjr  &  judge  of  probate,  in 
case  the  clerk  shall  be  unable,  from  sickness  or  other  unavoidable 
cause,  to  attend  court  to  appoint  a  person  to  act  as  clerk  pro  tern., 
Ibe  power  of  the  court  to  appoint  is  not  limited  to  the  term  of 
the  court  and  to  the  exigencies  and  necessities  of  the  term,  p.  84. 

Judgments. —  Where  a  tribunal  has  decided  upon  a  matter  within 
its  regular  jurisdiction,  its  decision  is  binding  until  regularly  re- 
Tersed,  and  cannot  be  affected,  nor  the  rights  of  persons  depend- 
ent upon  it  Impaired  collaterally,  p.  87. 

Cited  in  Kittredge  v.  Emerson,  15  N.  H.  263,  citing  authorities 
and  holding  judgment  on  erroneous  construction  of  bankrupt  act 
cannot  be  treated  as  nullity;  Starr  v.  Starke,  2  Sawy.  620,  F.  0. 
13,317,  holding  when  election  compelled  judgment  on  one,  was  no 
bar  to  action  on  other  count;  Reynolds  v.  McWilliams,  49  Ala. 
555.  holding  auditor  cannot  question  rights  of  sheriff  acting  under 
appointment  of  governor. 

Where  a  Judge  of  probate  was  empowered  in  case  of  the  inabil- 
ity of  the  clerk  to  attend  court,  from  sickness  or  other  unavoidable 
cause,  to  appoint  a  clerk  pro  tem.,  it  cannot  be  permitted  in  a  col- 
lateral inquiry  to  insist  that  the  judge  has  either  misapprehended 
or  transcended  his  authority,  p.  87. 

Cited  in  State  v.  Carroll,  88  Conn.  466,  474,  9  Am.  Rep.  422,  429, 
citing  authorities  and  holding  judgment  of  judge  de  facto  is  valid; 
Ex  parte  Ward,  173  TJ.  S.  456,  19  St  Ct  460,  holding  a  conviction 
before  a  de  facto  judge  was  valid;  Cromer  v.  Boinest,  27  S.  C. 
441,  3  S.  B.  852,  holding  judge  filing  decree  after  his  term  ex- 
pired, acted  as  de  facto  judge;  Northwestern  Mut  L.  I.  Co.  v. 
Seaman,  80  Fed.  360,  holding  acts  of  officer  Irregularly  appointed 
by  a  judge  were  valid;  Hinton  v.  Lindsay,  20  Ga.  749,  citing  au- 
thorities and  holding  acts  of  justice  removing  to  another  district  are 
vaUd;  Brown  v.  Lunt  37  Me.  431,  citing  authorities  and  holding 
certificate  made  by  de  facto  justice  was  sufficient;  Auditors  of 
Wayne  Co.  v.  Benoit  20  Mich.  188,  citing  authorities  and  holding 
person  obtaining  office,  with  Indicia  of  title,  was  legal  officer  until 
ousted;  New  Orleans,  etc.,  Co.  v.  Tanner,  26  La.  Ann.  274,  holding 
person  acting  as  clerk  of  court  was  officer  de  facto,  and  his  acts 
were  valid;  Mo.  P.  R.  Co.  v.  Bradley,  51  Neb.  606,  71  N.  W. 
286,  dissenting  opinion,  610,  71  N.  W.  288,  holding  acts  of  an  ad- 
ministrator appointed  under  an  erroneous  order  were  valid;  Ply- 
mouth V.  Painter,  17  Conn.  592,  44  Am.  Dec.  578,  citing  authorities 
and  holding  grand  juror  taking  oath,  after  refusing  to  qualify,  was 
de  facto  officer;  Harbaugh  v.  Winsor,  38  Mo.  331,  holding  sum- 
mons issued  by  one  claiming  office  was  valid;  Trinity  College  v. 
Hartford,  32  Conn.  480,  holding  acts  of  commissioners  are  valid 
as  acts  of  de  facto  officers,  although  not  freeholders;  Roy  y.  Mur- 

VOL.  IV  — 10 
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dock,  36  MlsB.  700,  holding  appointee  of  board,  without  authority  to 
fill  vacancy,  had  color  of  office;  Tnieheart  v.  Addicks,  2  Tex.  221, 
holding,  if  commissioners  act  without  Jurisdiction,  their  certificate 
could  not  give  color  of  title;  People  y.  Stevens,  5  Hill,  630,  hold- 
ing decision  of  board  of  canvassers,  although  erroneous,  gives  color 
of  title;  Chicago,  etc.,  Ry.  Co.  v.  Gould,  64  Iowa,  348,  20  N.  W. 
467,  holding  payment  to  de  facto  administrator  is  valid;  Hawver 
V.  Seldenridge,  2  W.  Va.  277,  94  Am.  Dec.  534,  and  Flancher  v. 
Camden,  56  N.  J.  L.  251,  28  Atl.  84,  both  holding  if  there  Is  no 
office  there  can  be  no  officer,  either  de  facto  or  de  Jure;  Trumbo 
V.  People,  75  111.  565,  holding  title  to  office  cannot  be  decided  in 
collateral  suit;  Sheehan*s  Case,  122  Mass.  447,  23  Am.  Rep.  376, 
holding  title  of  Judge  or  Justice  cannot  be  determined  upon  habeas 
corpus  by  one  convicted;  Speer  v.  Board  of  Co.  Commrs.,  88  Fed.  767, 
holding  acts  of  de  facto  corporation,  under  an  unconstitutional 
law,  are  valid.  Cited,  also,  in  dissenting  opinion,  Bailey  v.  Fisher, 
38  Iowa,  232,  majority  holding  acts  of  de  facto  officer  must  be 
done  under  color  of  the  office;  dissenting  dpinion,  State  v.  Mc- 
Farland,  25  La.  Ann.  672,  majority  holding  that  where  irregularities 
are  technical  and  Justice  done.  Judgment  will  not  be  disturbed.  See 
note  to  19  Am.  Dec.  65,  discussing  officers  de  facto. 

Distinguished  in  Norton  v.  Shelby  Co.,  118  U.  S.  447,  30  L.  188, 
6  S.  Ct  1128,  citing  authorities  and  holding  acts  of  one  filling  office 
not  existing  de  Jure  have  no  validity;  State  v.  Phillips,  27  La. 
Ann.  664,  holding  statute  giving  Judge  power  to  appoint  attorney 
to  act  in  his  place  was  void. 

16  Pet  89-96,  10  L.  897,  KBARY  v.  FARMBRS,  ETC.,  BANK. 

Federal  practice. —  State  legislatures  cannot  regulate  the  forms 
of  suits  or  modes  of  proceeding  or  pleading  In  the  courts  of  the 
United  States,  p.  94. 

Cited  in  Shuford  v.  Cain,  1  Abb.  (U.  S.)  308,  F.  0.  12,823,  hold\ng 
statute  allowing  Joint  action  against  maker  and  indorser  did  not 
apply  in  Federal  courts;  Watson  v.  Tarpley,  18  How.  520,  15  L.  511, 
holding  statute  forbidding  suits  on  bill  until  maturity  does  not 
affect  Federal  court;  Townsend  v.  Jemison,  7  How.  722,  12  L.  887, 
holding  statute  that  one  good  count  would  sustain  Judgment  bound 
Federal  court;  Ex  parte  Van  Aemam,  3  Blatchf.  164,  F.  C.  16,824, 
holding  statutes  on  writ  of  habeas  corpus  are  not  obligatory  on 
Federal  courts;  Bank  of  Sherman  v.  Apperson,  4  Fed.  31,  holding 
statutes  enlarging  general  commercial  law  will  be  enforced. 

Federal  courts  may  not  adopt,  by  rule,  any  provisions  of  State 
laws,  respecting  practice  or  powers,  which  are  repugnant  to  Federal 
statutes,  p.  94. 

Cited  in  McCracken  v.  Hayward,  2  How.  616,  11  L.  400,  holding 
statute  that  property  should  not  be  sold  for  less  than  certain 
amount  could  not  be  adopted. 
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T«d«nkl  praetioe. —  State  Btatnte,  providing  for  the  bringing  of 
suits  upon  bills  or  notes,  In  the  county  where  the  drawers  live,  or 
under  certain  drcmnstances  In  the  county  where  the  first  Indorser 
llTes,  cannot  be  adopted  by  rule  by  the  Federal  Circuit  Court, 
p.  96. 

The  Circuit  Court  cannot  adopt  a  State  statute,  requiring  drawers 
and  indorsers  in  actions  on  bills  and  notes  to  be  Joined,  p.  05. 

Followed  in  Dromgoole  v.  Farmers,  etc..  Bank,  2  How.  244,  11 
L.  253,  holding  action  cannot  be  brought  against  maker  and  payee 
Jointly,  although  plaintiff  resides  in  another  State. 

Circuit  Court — An  action  lies  In  the  Circuit  Court  by  an  Indorsee 
of  a  promissory  note  against  his  indorser,  where  they  are  citizens 
of  different  Statei,  p.  85. 

Cited  in  Hill  y.  Wlnne,  1  Biss.  277,  F.  C.  6,503,  holding  assignee 
of  mortgage  cannot  sue  where  mortgagor  or  mortgagee  are  citi- 
sens  of  same  State;  Bank  of  the  United  States  y.  Moss,  6  How. 
37,  12  Ij.  334,  on  point  that  counts  must  allege  promisees  resided 
in  different  State  from  promisors;  dissenting  opinion,  McNutt  y. 
Bland,  2  How.  23,  11  L.  165,  majority  holding  suit  on  sheriff's  bond 
lies  if  party  for  whose  use  suit  is  brought  is  citizen  of  another 
State.  Cited  generally  in  State  y.  Wheeling,  etc..  Bridge  Co.,  18 
How.  453,  15  L.  446,  on  point  that  power  to  issue  injunctions  was 
giyen  only  in  cases  where  necessary  to  Jurisdiction. 

Circuit  Court — Where  a  joint  action  against  the  makers  and 
indorsers  of  a  note  is  brought  in  the  Circuit  Court  and  the  court 
Is  without  jurisdiction  as  to  the  makers,  the  suit  cannot  be  sus- 
tained as  to  any  of  the  defendants,  p.  96. 

Cited  in  McAfee  y.  Doremus,  5  How.  64,  12  L.  51,  holding,  under 
Mississippi  statute,  plaintiffs  may  discontinue  suit  against  drawers 
and  proceed  against  indorser. 

16  Pet  97-105,  10  L.  900,  OORDON  T.  LONQEST. 

JuriidietionL — The  sum  claimed  in  a  writ  and  declaration  is 
the  sum  in  controyersy,  for  jurisdictional  purposes,  p.  104. 

Cited  and  principle  followed  in  Smith  y.  Atlantic,  etc.,  Ins.  Co., 
22  N.  H.  27,  holding  it  is  the  allegations  in  writ  that  giye  jurisdic- 
tion; Building  &  L.  Assn.  y.  Pine,  46  S.  W.  (Tex.  Ciy.  App.)  94, 
holding  that  in  determining  yalue  of  matter  in  controyersy,  the 
court  was  goyemed  by  the  allegations  in  the  petition;  Bates  y. 
Phenix  Pub.  Co.,  50  Neb.  83,  69  N.  W.  306,  holding,  in  determining 
whether  judgment  is  appealable,  court  must  look  only  to  tran- 
script; Kanouse  y.  Martin,  15  How.  208,  14  L.  664,  holding  that  what 
plaintiff  claims  Is  matter  in  dispute,  though  incapable  of  proof; 
Abbott  Y.  Gatch,  13  Md.  335,  71  Am.  Dec.  643,  holding  damages 
dalmed    was  test  although  demand  was  on  note  for  less  than 


16  Pet  97-106  Notes  on  V.  S.  Reports.  14S 

required  amount;  Barber  t.  Kennedy,  18  Minn.  226,  applying  prin- 
ciple In  determining  jurisdiction  of  justice;  Ghappell  y.  Ohappell, 
86  Md.  544,  S9  AtiL  089,  applying  principle  on  petition  for  removal; 
State  V.  Dolby,  49  N.  H.  487,  6  Am.  Rep.  691,  holding.  In  complaint 
charging  larceny,  obligation  of  value  and  not  value  as  found  de- 
termines; Adams  V.  Douglas  Go.,  McCahon,  241,  1  Fed.  Gas.  108, 
holding  the  amount  Is  an  amount  which  plalntlfT  Is  liable  to  gain 
or  lose  by  suit;  Grawford  v.  Bumham,  1  Fllpp.  117,  F.  G.  3,866,  hold- 
ing that  In  ejectment  the  matter  In  dispute  Is  the  estate  claimed; 
Yarde  v.  Baltimore,  etc.,  R.   Go.,  57  Fed.  914,  where  complaint 

for  damages  for  death  for thousand  dollars  was  construed; 

Horst  V.  Merkley,  59  Fed.  608,  dismissing  action  where  testimony 
shows  one  cause  of  action  never  existed,  and  remaining  matters 
were  not  sufficient;  Streeter  v.  Gonnectlcut  R.  L.  Go.,  66  N.  H. 
202,  18  AtL  651,  holding  no  exception  lies  to  refusal  to  hear  evi- 
dence; Williams  V.  Notts wa,  104  TJ.  S.  212,  26  L.  720,  holding  It  Is 
duty  to  dismiss  when  parties  have  been  Improperly  joined  to  give 
jurisdiction;  Norton  v.  Hayes,  4  Den.  248,  holding  the  same  as  the 
principal  case. 

Glted  in  Bank  of  Arapahoe  v.  Bradley,  72  Fed.  871,  86  U.  8. 
App.  519,  holding  rule  In  principal  case  had  been  changed  by 
statute. 

Jurisdiction. —  If  the  plaintiff  recover  less  than  the  sum  neces- 
sary to  confer  jurisdiction.  It  cannot  affect  the  jurisdiction  of  the 
court  where  a  greater  sum  Is  claimed  In  the  writ,  p.  104. 

Glted  and  rule  applied  In  West  v.  Woods,  18  Fed.  666,  holding 
pleading  of  plaintiff  Is  sole  test;  Adams  v.  Gommlssloners  of  Doug- 
las Gounty,  McGahon,  241,  1  Fed.  Gas.  108,  holding  amount  in  con- 
troversy means  amount  complainant  Is  liable  to  gain  or  lose;  Strong 
V.  Daniels,  3  Mich.  472,  holding  justice  is  not  ousted  of  jurisdiction 
by  verdict  In  excess  of  jurisdiction;  Upton  v.  New  Jersey,  etc.,  R. 
Go.,  25  N.  J.  Eq.  376,  holding  no  subsequent  change  In  conditions 
or  residence  can  oust  It;  Maxwell  v.  Atchison,  etc..  Go.,  34  Fed. 
290,  holding  actions  of  tort  should  be  dismissed  If  not  really  in- 
volving dispute  within  jurisdiction;  Ladd  v.  Tudor,  3  Wood.  &  M. 
331,  F.  G.  7,975,  holding  court  should  not  by  amendment  or  release 
prevent  right  of  removal  Glted  generally  In  Greene  v.  Bate- 
man,  2  Wood.  &  M.  363,  F.  G.  5,762,  holding  where  party  recovers 
less  than  jurisdictional  amount,  costs  to  defendant  not  allowed 
generally. 

Referred  to  In  Owens  v.  Gurry,  3  Strob.  L.  262,  dissenting  opin- 
ion, 265,  holding  It  Is  amount  proved  that  gives  exclusive  jurisdic- 
tion to  justices. 

Jurisdiction. —  The  damages  claimed  in  plaintiff's  writ  give  juris- 
diction to  the  court,  whether  It  be  an  original  suit  In  the  Glrcult 
Gourt,  or  brought  by  petition  from  a  State  court,  p.  104. 
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Bemoral  of  causee. —  Where  a  defendant  is  entitled,  under  the 
Ulw  of  the  United  States,  to  have  the  cause  removed  to  a  Federal 
coort  a  Judge  of  the  State  court  has  no  discretion  to  withhold 
that  right  p.  104. 

Cited  and  principle  affirmed  and  relied  upon  in  Indianapolis,  etc., 
R.  W.  Co.  y.  Risley,  50  Ind.  63,  Hobbs  y.  Manhattan  Ins.  Co.,  56 
Me.  420,  96  Am.  Dec.  473,  and  Akerly  y.  Vilas,  2  Biss.  113,  1  Abb. 
(XT.  S.)  286,  F.  C.  119,  all  holding  that  where  application  for  removal 
is  in  proper  form,  the  Judge  has  no  discretion;  Goldey  y.  Morning 
News,  156  TJ.  S.  523,  39  L.  519,  15  S.  Ct.  561,  holding  neither  legis- 
lature nor  Judiciary  can  defeat  or  limit  right;  Jones  y.  Foreman, 
66  6a.  381,  holding  right  of  removal,  once  perfected,  cannot  be  taken 
away  by  amendment;  Taylor  v.  Shew,  54  N.  Y.  77,  holding  court 
crannot  arbitrarily  refuse  to  receive  bond  without  opportunity  to 
correct  it;  Hatch  v.  Chicago,  etc.,  R.  R.,  6  Blatchf.  117,  F.  C.  6,204, 
holding  right  to  removal  does  not  depend  upon  whether  court  made 
an  order;  Burlington,  etc.,  Ry.  Co.  v.  Dunn,  122  U.  S.  515,  30  L^ 
1160,  7  S.  Ct  1263,  holding  only  question  is  question  whether  It 
appears  on  record  that  petitioner  is  entitled  to  removal;  Whelan 
y.  New  York,  etc.,  R.  R.,  35  Fed.  859,  864,  1  L.  R.  A.  71,  74,  and  n., 
holding  application  is  not  too  late  after  issue  Joined;  Hatch  v. 
Preston,  1  Biss.  21,  22.  F.  C.  6,208,  holding  that  suit  grows  out  of 
matters  litigated  in  State  court  does  not  prevent  removal;  dissent- 
ing opinion.  Ex  parte  Banks,  28  Ala.  46,  majority  holding  dis- 
cretion of  court  as  to  change  of  venue  is  not  rev! sable.  Cited  gen- 
erally in  Butterfield  v.  Home  Ins.  Co.,  14  Minn.  417,  holding  section 
12  of  act  of  1789,  relating  to  removal,  was  not  repealed  by  acts 
of  1866  and  1867;  Tod  v.  Fairfield  Com.  Pleas,  15  Ohio  St.  388,  on  1 

point  that  manner  of  removal  is  subject  to  control  of  Congress; 
Brisenden  v.  Chamberlain,  53  Fed.  309,  construing  phrase,  "  common 
law,"  in  Judiciary  act  of  1887-1888,  relating  to  removal;  McGillin 
y.  Claflin,  52  Fed.  665.  holding  Federal  courts  were  prin^.^^ally  or- 
ganized to  protect  non-resident  litigants. 

Bemovul  of  causes. —  Where  a  State  court  refuses  without  right 
to  remove  a  cause  to  a  Federal  court  every  step  subsequently  taken 
in  the  exercise  of  Jurisdiction  in  the  case,  whether  in  the  same 
court  or  in  the  Court  of  Appeals,  is  coram  non  Judice,  p.  104. 

The  citations  collect  a  large  number  of  cases  affirming  and  fol- 
lowing this  rule:  Dennis  v.  County  of  Alachua,  3  Woods,  690, 
F.  C.  3,791,  Postal  TeL  Cable  Co.  v.  So.  Ry.  Co.,  88  Fed.  805, 
and  Holden  y.  Putnam  F.  I.  Co.,  46  N.  Y.  4,  7  Am.  Rep.  289,  all 
holding  that  on  presentation  of  proper  petition,  the  court  eo  instanti 
lost  Jurisdiction;  Railroad  Co.  v.  Koontz,  104  U.  S.  14,  15,  26  L.  646, 
dting  authorities  and  holding  that  Jurisdiction  attaches  when  peti- 
tion filed;  Ex  parte  Commonwealth  of  Virginia,  100  U.  S.  317,  25 
L.  669,  holding  if  petition  exhibits  sufficient  ground,  proceedings 
are  in  legal  effect  removed;  Wilson  y.  Western  Union  TeL  Co.,  34 
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Fed.  562,  holding  no  act  of  State  conrt  is  necessary  to  or  can  prevent 
removal;  Taylor  y.  Rockefeller,  23  Fed.  Gas.  794,  holding  power  of 
removal  Is  Independent  action  of  the  State;  Insurance  Co.  v.  Dnnn, 
19  WalL  223,  224,  22  L.  69,  State  v.  Ghne  Fan,  14  Sawy.  579,  42 
Fed.  866,  Rosenfleld  v.  Adams  Exp.  Co.,  21  La.  Ann.  234,  Her- 
ryford  v.  ^tna  Ins.  €k).,  42  Mo.  151,  Bell  v.  Dix,  49  N.  T.  237, 
and  Railroad  Co.  v.  Mississippi,  102  U.  S.  136,  26  L.  96,  all  hold- 
ing proceedings  in  State  court  after  petition  are  without  right; 
£d wards  v.  Ward,  2  Bush  (Ky.),  607,  holding,  when  defendant  pre- 
sented proper  case,  court  should  proceed  no  further;  Baltimore,  etc., 
R.  Co.  V.  Fulton,  59  Ohio  St  578,  53  N.  B.  266,  holding  that  after 
a  cause  is  removed,  the  State  court  can  take  no  further  proceedings; 
Stevens  v.  Phcenix  Ins.  Co.,  41  N.  Y.  154,  holding  Judgment  after 
improper  refusal  was  void;  Beery  v.  Chicago,  etc.,  R.  R.  Co.,  64 
Mo.  534,  holding  after  proper  application  non-suit  cannot  be  taken; 
Ramsey  v.  Coolbaugh,  13  Iowa,  172,  holding  a  substitution  of  bonds 
was  not  a  "further  proceeding;"  Wagner  v.  Drake,  31  Fed.  852, 
holding  proceedings  in  State  courts  after  removal  could  be  enjoined; 
National  Union  Bank  v.  Dodge,  42  N.  J.  L.  320,  holding  if  proceed- 
ings are  defective,  suit  is  not  stayed  pending  the  decision;  Stanley 
V.  Chicago,  etc.,  R.  R.  Co.,  62  Mo.  511;  Railway  v.  Stringer,  32  Ohio 
St  473,  483,  Kern  v.  Huidekoper,  103  U.  S.  493,  26  L.  357,  and 
Upham  V.  Scoville,  40  Ark.  171,  all  holding  no  rights  are  lost  by 
appearing  in  suit  on  the  merits;  Blair  v.  West  Point  M.  Co.,  7 
Neb.  153,  holding  that  if  the  petition  fails  to  show  that  cause  Is 
removable.  Judgment  of  State  court  is  not  erroneous;  Bllerman  v. 
N.  O.,  etc.,  R.  R.,  2  Woods,  125,  F.  C.  4,382,  holding  appeal  did  not 
lie  from  order  for  removal;  Rosenfleld  v.  Condict  44  Tex.  466,  and 
Heuen  v.  The  B.  &  O.  R.  R.,  17  W.  Va.  891,  both  holding  order  of 
removal  is  reviewable  by  Supreme  Court;  Northern  Pac  R.  Co.  t. 
McMullen,  86  Wis.  510,  citing  authorities  and  holding  determination 
can  only  be  reviewed  by  appeal  to  Supreme  Court  of  United  States; 
Northern  Pac.  R.  Co.  v.  McMullen,  86  Wis.  510,  holding  decision  as 
to  sufficiency  of  bond  and  petition  were  reviewable  only  by  appeal 
on  writ  of  error;  generally  in  Hough  v.  West  Transp.  Co.,  1 
Biss.  431,  F.  C.  6,724,  and  People  v.  Judge,  21  Mich.  581,  4  Am.  Rep. 
507,  both  holding  mandamus  was  not  proper  to  enforce  removal; 
Drake  v.  Doyle,  40  Wis.  189,  22  Am.  Rep.  695,  following  Federal  de- 
cision with  reluctance  rather  than  its  own  State  decision;  Matthews 
V.  Lyall,  6  McLean,  13,  F.  C.  9,285,  holding  court  had  no  right  to 
refuse  removal  where  defendant  an  alien;  Lange  v.  Benedict  73  N. 
T.  36,  29  Am.  Rep.  94,  holding  Judge  acting  without  Jurisdiction  was 
not  civilly  liable;  White  v.  Holt  20  W.  Va.  807,  holding  that  when 
case  is  not  removable,  a  transcript  in  Circuit  Court  has  no  effect 
See  note  to  23  Am.  Rep.  144,  citing  authorities  on  the  effect  of  peti- 
tion and  bond. 

Distinguished  in  Akerley  v.  Vilas,  24  Wis.  170,  1  Am.  Rep.  170, 
holding  where  there  has  been  trial,  it  is  too  late  to  remove;  Birdseye 
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T.  Shaeffer,  37  Fed.  826,  holding  Federal  court  may  remand  cause 
removed  on  ground  of  local  prejudice;  Austin  y.  Vrooman,  128  N.  Y. 
236,  28  N.  B.  478,  14  L.  R.  A.  144,  and  n.,  holding  justice  erroneously 
deciding  he  has  authority,  is  not  responsible;  referred  to  In  dis- 
penting  opinion,  Johnson  y.  Brewers'  F.  I.  Co.,  51  Wis.  581,  585,  9 
N.  W.  659,  661,  and  Hadley  y.  Dunlap,  10  Ohio  St  8,  both  holding 
improper  oTerruling  motion  does  not  render  judgment  of  State 
court  void. 

Miscellaneous. —  Cited  in  Ladd  y.  Tudor,  8  Wood.  &  M.  332,  F. 
G.  7,975,  discussing  whether  mandamus  would  lie  from  Federal  to 
State  courts;  Ex  parte  Cole,  28  Ala.  52,  on  the  point  that  right  to 
dismissal  may  be  enforced  by  mandamus;  Steamboat  Empire  y. 
Alabama  Coal  Mln.  Co.,  29  Ala.  700,  holding  refusal  to  dismiss  was 
available  on  error  after  final  judgment;  dissenting  opinion,  Piqua 
Branch  Bank  y.  E^noup,  6  Ohio  St.  410,  majority  holding  Supreme 
Court  has  appellate  jurisdiction  in  certain  cases  over  State  courts; 
Mobile  y.  Emanuel,  1  How.  102,  11  L.  63,  on  the  point  that  on  gen-» 
era!  afltonance  by  State  court,  the  Supreme  Court  can  reverse  for 
error. 

16  Pet  106-120,  10  L.  903,  TOMPKINS  v.  WHEBLBB. 

A  debtor  may  lawfully  apply  his  property  to  the  payment  of  such 
creditors  as  he  may  choose  to  prefer,  and  may  elect  the  time  when 
it  is  to  be  done,  so  as  to  make  it  effectual,  p.  116. 

Cited  and  principle  followed  in  Huntley  v.  Kingman,  152  U.  S. 
532,  38  lu  543,  14  S.  Ct  680,  citing  authorities  and  holding  assign- 
ment in  favor  of  sureties  on  notes  not  due  was  valid;  Petti t  v.  Par- 
sons, 9  Utah,  227,  33  Pac.  1039,  holding  preference  by  partners  of 
brother  of  partner  was  not  in  itself  fraudulent;  Henderson  v.  Hen- 
derson, 55  Mo.  555,  holding  if  intention  was  fraudulent,  conveyance 
was  void;  Mussey  y.  Noyes,  26  Vt  471,  holding  assignment  to  cer- 
tain creditors  to  secure  them  was  yalid;  Emerson  v.  Senter,  118 
IT.  S.  10,  30  L.  51,  6  S.  Ct  984,  holding  assignment  was  not  in- 
validated by  fraudulently  withholding  property.  Cited  generaUy  in 
WaUach  v.  Wylie,  28  Kan.  153,  holding  chattel  mortgage  to  secure 
debt  only  partly  bona  fide  was  void.  See  note  to  26  Am.  Dec.  584, 
citing  authorities  on  right  to  prefer;  note  to  90  Am.  Dec.  507,  citing 
authorities  on  point  that  assignment  will  stand  as  to  other  creditors. 

Preference  of  certain  creditors  in  an  assignment  for  the  benefit 
of  creditors  must  necessarily  operate  to  the  prejudice  of  creditors 
not  provided  for,  and  cannot  furnish  any  evidence  of  a  fraudulent 
intention,  p.  116. 

When  a  debtor's  deed  of  assignment  is  absolute  and  uncon- 
ditional upon  its  face,  and  is  for  the  benefit  of  the  grantees,  the 
law  presumes  its  acceptance  by  the  grantees,  in  the  absence  of  evi- 
dence to  the  contrary,  pp.  118,  119. 
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Cited,  affirmed,  and  principle  followed  In  Abercromble  t.  Brad- 
ford. 16  Ala.  660,  Feary  v.  O'NeiU,  50  S.  W.  020  (Mo.),  and  Kinnwd 
Y.  Thompson,  12  Ala.  401,  all  holding  deed  conveying  property  for 
specified  creditors  is  presumed  to  be  assented  to;  Grove  v.  Brien,  8 
How.  440,  12  L.  1147,  holding  assent  by  creditor  of  transfer  to  him 
as  security  was  not  necessary;  Brown  v.  Chamberlain,  0  Fla.  478, 
holding  assent  of  creditors  to  verbal  assignment  was  presumed; 
Johnson  v.  Farley,  45  N.  H.  510,  citing  authorities  and  holding  as- 
sent of  creditors  to  assignment  would  not  be  presumed  unless 
clearly  beneficial;  Milling  Co.  v.  Eaton,  86  Tex.  406,  25  S.  W.  615, 
holding  no  assent  of  assignor  or  trustee,  or  both,  binds  creditors  un- 
less authority  exists;  Tompkins  v.  Bamberger,  3  Lea,  584,  holding 
presumption  is  rebutted  where  creditors  were  ignorant  of  deed  and 
did  not  assent  until  shortly  before  bill  filed;  Breath  wit  v.  Bank  of 
Fordyce,  60  Ark.  37,  28  S.  W.  514,  citing  authorities  and  holding  ac- 
ceptance of  mortgage  beneficial  to  mortgagees  presumed;  Kingman 
V.  Cornell,  etc.,  Co.,  51  S.  W.  734  (Mo.),  holding  acceptance  of  trust 
deed  for  benefit  of  creditors  will  be  presumed  unless  they  dis- 
claim within  reasonable  time;  Munoz  v.  Wilson,  111  N.  T.  304,  18 
N.  E.  858,  folding  delivery  of  mortgage  to  third  person  and  record- 
ing by  him  may  be  ratified;  Porter  v.  Munger,  22  Yt.  196,  holding 
assent  to  release  of  interest  by  witness  is  presumed  where  bene- 
ficial; Spangler  v.  Sanborn,  7  Colo.  App.  105,  43  Pac.  906,  holding 
presumption  of  assent  is  not  conclusive,  and  any  dissent  will  over- 
throw it;  Wayne  County  v.  Miller,  31  Mich.  450,  holding  there  is  no 
conclusive  presumption  that  grant  of  land  for  public  way  is  bene- 
ficial. Cited  generally,  in  dissenting  opinion,  in  Leitensdorfer  v. 
Webb,  1  N.  Mex.  66,  on  the  point  that  assent  of  creditors  to  a  con- 
veyance directly  to  them  for  their  benefit  is  presumed. 

Distinguished  in  Elmes  v.  Sutherland,  7  Ala.  268,  holding  con- 
ditional assignment  is  invalid  title  until  assented  to;  Derry  Bank  v. 
Webster,  44  N.  H.  270,  holding  grantee  must  actually  assent  to  con- 
ditional deed. 

Delivery  of  a  debtor's  deed  of  assignment  to  the  clerk's  office  to 
be  recorded   is  a  sufficient  delivery,  p.  119. 

Cited,  affirmed,  and  relied  upon  in  Mollett  v.  Page,  8  Ind.  367,  hold- 
ing mortgage  left  for  record  at  proper  office  is  prima  facie  delivered; 
Capital  City  Bank  v.  Hodgin,  24  Fed.  3,  holding  mortgage  in  pursu- 
ance of  agreement  took  effect  from  time  of  delivery  by  mortgagor 
to  recorder;  Tompldns  v.  Bamberger,  3  Lea,  579,  holding  registra- 
tion alone,  nothing  more  appearing,  was  not  delivery;  Weber  v. 
Christen,  121  111.  98,  2  Am.  St.  Rep.  72,  11  N.  E.  896,  holding  deed 
placed  on  record  without  intent  to  part  with  deed  or  land  is  not 
deUvered;  Breathwit  v.  Bank  of  Fordyce,  60  Ark.  36,  28  S.  W.  513. 
citing  authorities  and  holding  delivery  to  one  mortgagee  with  re- 
quest to  record  at  once  is  delivery  to  all;  Lady  Superior  v.  Mc- 
Namara,  8  Barb.  Ch.  878,  49  Am.  Dec  186,  holding  delivery  of 
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mortgage  to  nominal  mortgagee  to  execute  assignment  is  sufficient 
delivery ;  Campbell  y.  Kuhn,  45  Mich.  516,  40  Am.  Rep.  481,  8  N.  W. 
524,  citing  authorities  and  holding  delivery  to  third  person  for  use 
of  lunatic  is  valid;  Brown  v.  Brown,  66  Me.  321,  holding  delivery 
to  third  person  with  right  of  withdrawal  is  no  delivery;  Provart  v. 
Harris,  150  IlL  49,  36  N.  E.  960,  citing  authorities  and  holding  It  Is 
indispensable  that  deed  should  pass  beyond  control  of  grantor;  Up- 
ton V.  Bumham,  3  Biss.  433,  F.  C.  16,798,  holding  law  presumes 
registry  of  stockholder  on  books  was  at  his  request. 

Assignxnent  for  benefit  of  creditors. —  The  debtor's  remaining  in 
possession  is  not  evidence  of  fraud  where  the  property  consisted 
principally  of  unsettled  accounts  and  choses  in  action,  which  he 
was  more  competent  to  settle  than  a  stranger  would  have  been,  and 
where  it  was  with  the  express  or  presumed  consent  of  all  creditors, 
p.  120. 

Cited  in  Randolph  Bank  v.  Armstrong,  11  Iowa,  519,  holding  mem- 
ber of  firm  may  assign  to  third  person,  for  whom  he  may  act  as 
agent;  Miller  v.  Meers,  155  111.  295,  40  N.  E.  580,  where  voluntary 
conveyance  to  one's  former  partner,  no  control  being  exercised  over 
it,  was  held  delivery. 

16  Pet  121-131,  10  L.  909,  BRANDER  v.  PHILLIPS. 

Where  a  factor  makes  advances  or  incurs  liabilities  on  a  consign- 
ment of  goods,  if  there  be  no  special  agreement,  he  may  sell  the 
property  in  the  exercise  of  a  sound  discretion,  according  to  the  gen- 
eral usage,  and  reimburse  himself,  p.  129. 

The  lien  of  a  factor  for  advances  and  itabilities  Incurred,  extends 
not  only  to  the  property  consigned,  but  to  the  proceeds  of  their  sale 
and  the  securities  therefor  in  the  hands  of  the  factor,  p.  129. 

Cited  in  KoUock  v.  Jackson,  5  Ga.  162,  holding  lien  of  judgment 
has  precedence  over  lien  of  factor;  dissenting  opinion,  Moore  v.  Hill, 
38  Fed.  351,  majority  holding  factor  advancing  money  to  carrier 
wrongfully  consigning  goods  is  guilty  of  conversion. 

A  factor  accepting  bills  drawn  upon  him,  payable  at  different 
times,  is  bound  to  take  up  the  bills  at  maturity,  and  cannot  apply 
the  proceeds  of  goods  consigned  to  him  to  bills  not  due  while  there 
are  bills  which  have  matured  which  are  not  paid,  p.  130. 

Cited  In  Stamford  Bank  v.  Benedict,  15  Conn.  443,  citing  authori- 
ties, and  holding  payment  not  applied  on  debt  not  due,  if  there  is 
debt  due. 

Distinguished  in  Martin  v.  Pope,  6  Ala.  538,  41  Am.  Dec.  68,  hold- 
ing factor  loaning  on  credit  of  surety  and  goods  may  relinquish 
either  without  affecting  other. 

Bills  drawn  on  a  factor  are  extinguished  as  soon  as  paid  by  the 
factor  with  the  funds  of  the  principal,  and  this  principle  applies  as 
well  to  bills  signed  by  accommodation  drawers  as  to  others,  p.  130. 
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Cited  in  Nelson  y.  Richardson,  4  Sneed,  316,  holding  surety  drawer 
Is,  as  Regards  liability,  on  same  footing  as  his  principal. 

Distinguished  in  dissenting  opinion,  Wright  v.  Garlinghonse,  20 
N.  Y.  552,  majority  holding  surety  on  bill  was  not  liable  to  accom- 
modation acceptor. 

16  Pet  132-187,  10  L.  913,  NIXDORFF  v.  SMITH. 

Injunctions. —  A  decree  enjoining  actions  upon  the  common-law 
side  of  the  Circuit  Court  will  be  reversed  and  the  injunction  dis- 
solved where  the  accounts  between  the  parties  upon  the  adjustment 
of  which  the  decree  was  based  are,  on  examination,  found  to  be  er- 
roneously adjusted,  pp.  136,  137. 

Cited  in  Erie  Ry.  Co.  y.  Ramsey,  45  N.  Y.  660,  citing  authorities, 
and  holding  equity  may  by  injunction  restrain  proceedings  In  an- 
other court 

16  Pet  13^142,  10  L.  914,  RANDOLPH  v.  BARRBTT. 

Amendments. —  The  power  of  the  court  to  authorize  amendments 
where  there  is  anything  on  the  record  to  amend  by,  is  undoubted, 
p.  141. 

Cited  in  Tyson  v.  Belmont,  24  Fed.  Cas.  484,  holding  amendment 
changing  form  of  action  from  debt  to  covenants  was  proper. 

Amendments. —  Where  a  defendant  sued  as  administrator  files 
a  plea  in  abatement  averring  that  he  was  not  administrator,  but 
executor,  an  amendment  charging  him  as  executor  is  authorized, 
p.  142. 

Cited  in  Nelson  v.  Barker,  3  McLean,  380,  F.  C.  10,101,  holding 
misnomer  may  be  amended  after  plea  in  abatement;  Chamberlain 
Y.  Bittersohn,  48  Fed.  43,  holding  a  notice  served  with  complaint 
and  summons  may  be  amended. 

Default — Where  a  defendant  sued  as  administrator  pleaded  In 
abatement  that  he  was  an  executor,  an  amendment  charging  the  de- 
fendant as  executor  is  a  final  disposition  of  the  plea,  and  if  he  fail 
to  appear  again,  judgment  by  default  is  proper,  p.  142. 

Cited  in  Willey  v.  Durgin,  118  Mass.  69,  holding  court  may  call 
docket  at  time  it  may  appoint  and  default  any  party  failing  to 
appear. 

Miscellaneous. —  Cited  by  inadvertence  in  Benning  v.  Nelson,  23 
Ala.  805,  on  the  point  that  assent  of  married  woman  to  deed  for  her 
benefit  will  be  presumed. 

16  Pet  143-148,  10  L.  916,  UNITED  STATES  v.  BREWARD. 

A  survey  made  at  a  different  place  from  the  land  granted  is  vold^ 
p.  146. 
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Erideace. —  Withdrawal  of  objection  to  the  admlBsibility  of  a  sniv 
Tej  l8  not  an  admission  of  Its  legality  and  validity,  p.  147. 

SnrreyB. —  Where  it  is  necessary  to  prove  that  a  survey  has  been 
made  by  a  surveyor-general,  proof  of  his  signature  is  prima  fade 
Bofficient  evidence  to  authorize  the  reading  of  the  survey,  p.  147. 

Grants. —  To  admit  in  evidence  a  copy  of  a  concession  by  a  gov- 
ernor of  a  province,  nothing  is  required  but  proof  of  the  signature 
of  the  secretary,  p.  147. 

Surveys. —  A  certificate  by  a  surveyor  describing  the  land  as  laid 
off  within  the  description  of  the  grant,  Is  prima  facie  to  be  taken  as 
certified;  and  Is  not  discredited  by  a  further  description,  even  should 
the  object  called  for  not  be  found,  p.  147. 

Cited  in  United  States  v.  Boisdore,  11  How.  91,  13  L.  617,  holding 
survey  and  certificate  by  surveyor-general  is  binding,  although  not 
conforming  strictly  to  lines  of  grant 

CertUlcate  of  a  surveyor-general  is  prima  facie  true;  and  if  his 
plot  and  certificate  are  lawful  on  their  face,  they  must  be  accredited 
ontll  the  United  States  disapprove  them,  p.  148. 

Cited  in  Kirby  v.  Lewis,  39  Fed.  75,  holding  field  notes  of  survey 
are  competent  evidence,  and  have  force  of  deposition. 

16  Pet  149-152, 10  L.  918,  FULTON  v.  McAFFBB 

Appeal  and  error. —  In  ejectment,  on  a  certificate  Issued  under  an 
act  of  Congress,  where  the  defense  was  that  the  certificate  was 
fraudulently  obtained,  and  a  Judgment  in  favor  of  the  plaintifT  was 
affirmed  on  appeal,  the  Supreme  Court  of  the  United  States  has  no 
Juriadictlon  to  revise  the  Judgment,  p.  152. 

Cited  in  Henderson  v.  Tennessee,  10  How.  823,  13  L.  439,  holding 
Supreme  Court  has  no  Jurisdiction  where  defendant  sets  up  title 
under  treaty,  unless  he  claims  right  for  himself. 

To  give  Supreme  Court  Jurisdiction  under  the  twenty-fifth  section 
of  the  act  of  1789,  it  is  not  sufficient  that  the  construction  of  the 
act  of  Congress  on  the  validity  of  the  right  claimed  be  drawn  in 
question,  but  it  must  also  appear  that  the  decision  was  against  the 
right  claimed,  p.  152. 

Cited  In  Roosevelt  v.  Meyer,  1  Wall.  517,  17  L.  502,  holding  no 
writ  of  error  lies  to  State  court  where  decision  in  favor  of  statute; 
Missouri  V.  Andriano,  138  U.  S.  500,  34  L.  1014,  11  S.  Ct  387,  holding, 
when  decision  is  in  favor  of  right  claimed  under  Federal  statute, 
Supreme  Court  has  no  Jurisdiction;  Burke  v.  Gaines,  19  How.  390, 
15  L.  655,  holding  plaintifT  cannot  bring  error  where  decision  is  in 
favor  of  title  claimed  under  the  United  States;  Smith  v.  Hunter,  7 
How.  743,  12  L.  896,  holding  Supreme  Court  has  no  Jurisdiction  on 
dismissal  of  bill  alleging  that  school  tax  was  contrary  to  exemption 
statute. 


16  Pet  153-168  Notes  on  U.  S.  Reports.  156 

16  Pet  153-161,  10  L.  920,  UNITBD  STATES  V.  MIRANDA. 

A  grant  is  void  where  the  calls  of  the  g^rant  are  too  Indefinite  for 
locality  to  be  given  them,  p.  157. 

Cited  In  Winter  y.  United  States,  Hemp.  384,  F.  G.  17,895,  citing 
authorities,  and  rejecting  grant  because  not  designating  any  particu- 
lar land;  Doe  ex  dem.  Commyns  y.  Latimer,  2  Fla.  86,  87,  88,  citing 
authorities,  and  holding  grant  of  land  at  point  of  the  Flagstaff  is 
void. 

A  grant  is  void  because  of  indefinlteness  where  a  petitioner  asks 
for  "  a  square  of  eight  leagues  in  the  royal  lands,  which  are  found 
on  the  waters  of  Hillsborough  and  Tampa  bays,"  and  the  grant  is, 
"  I  grant  to  him  in  the  terms  In  which  he  solicits,  the  said  quantity 
of  land  in  the  places  which  he  indicates,"  p.  157. 

Possession. —  Identity  of  premises  is  as  essential  for  a  seisin  in 
law  as  it  is  necessarily  Implied  in  a  seisin  in  fact,  p.  157. 

Spanish  grant  made  by  the  governor  of  Florida  Is  not  protected 
by  the  treaty  with  the  United  States  on  its  cession  where  no  order 
of  survey  was  made,  nothing  was  done  to  withdraw  the  land  from 
the  general  mass  of  property,  or  to  show  what  it  was  which  was 
to  be  withdrawn,  and  where  the  grantee  neither  had  an  actual  seisin 
nor  a  seisin  in  law,  pp.  159,  160. 

Cited  in  Lecompte  v.  United  States,  11  How.  127,  13  L.  632,  hold- 
ing that  to  constitute  valid  grant  there  must  be  severance;  Villalobos 
y.  United  States,  10  How.  557,  13  L.  537,  holding  on  vague  descrix>- 
tlon  no  particular  land  was  severed,  and  no  survey  could  be  ordered; 
United  States  v.  King,  3  How.  787,  11  L.  830,  and  Trimble  v.  Smith- 
ers,  1  Tex.  807,  citing  authorities,  and  both  holding  no  standing  can 
be  given  to  inchoate  claims  under  former  government  of  Louisiana 
and  Florida;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  643,  646,  citing 
authorities,  and  holding  treaty  did  not  protect  Inchoate  claims; 
Chaires  v.  United  States,  3  How.  619,  11  L.  753,  on  point  that  grant 
difficult  to  Identify  would  be  rejected. 

Distinguished  in  Yandersllce  v.  Hanks,  3  Cal.  42,  citing  authori- 
ties, and  sustaining  grant  described  specifically,  although  containing 
more  land  than  called  for. 

Grants  in  Florida  for  lands  embracing  a  wide  extent  of  country, 
or  within  a  large  area  of  natural  or  artificial  boundaries,  and  which 
were  not  surveyed  before  January  24,  1818,  and  which  are  without 
such  designations  as  will  give  a  place  for  beginning  for  a  survey, 
are  not  lands  withdrawn  from  the  mass  of  vacant  lands  ceded  to 
the  United  States,  and  are  void,  pp.  160,  161. 

16  Pet  162-168,  10  L.  923,  UNITBD  STATES  v.  LOW. 

Withdrawal  of  objection  to  a  survey  is  not  a  waiver  of  the  ille- 
gality of  a  survey,  p.  166. 


r 


167  Notes  on  U.  S.  Reports.  16  Pet  169-181 

Bnrrtys. —  The  official  retnm  of  a  sturveyor-general  has  accorded 
to  it  the  force  of  a  deposition,  p.  166. 

Cited  in  United  SUtes  y.  Boisdore,  11  How.  91,  13  L.  617,  holding 
fnrrey  and  certificate  by  surveyor-general  binding,  although  not 
conforming  to  lines  of  grant;  Kirby  y.  Lewis,  89  Fed.  75,  holding 
the  field  notes  haye  force  of  deposition. 

Grant  of  land  by  the  governor  of  Florida  can  only  be  surveyed  at 
the  place  granted,  p.  166. 

Surveys. —  In  the  United  States  a  survey  is  located  adjoining  the 
natural  object  called  for,  there  being  no  other  to  aid  and  control  the 
general  call,  but  more  latitude  was  allowed  in  the  Province  of 
Florida,  p.  167. 

Survey. —  Certificate  of  a  surveyor-general,  taken  in  connection 
with  other  corroborating  fkcts,  is  sufficient  evidence  that  a  survey 
was  at  a  proper  place,  where  the  claim  was  not  resisted  on  this 
ground,  p.  167. 

16  Pet  169-181,  10  L.  925,  HYDB  v.  BOORABH  ft  GO. 

Supreme  Court  cannot,  upon  a  writ  of  error,  revise  the  evidence 
in  the  court  below  to  ascertain  whether  the  judge  rightly  inter- 
preted it,  p.  176. 

Cited  and  principle  followed  in  Obermier  v.  Core,  25  Ark.  563, 
holding  finding  by  court  is  in  nature  of  special  verdict,  and  conclu- 
sive; Jefl^ries  v.  Mut  L.  I.  Co.,  110  U.  S.  309,  28  L.  157,  4  S.  Ct  10, 
holding  Supreme  Court  could  not  review  finding,  there  being  evi- 
dence on  both  sides;  Dunnington  v.  Frick  Co.,  60  Ark.  258,  30  S.  W. 
214,  holding  findings  of  court  sitting  as  jury  are  as  conclusive  as 
verdict;  Insurance  Co.  v.  Folsom,  18  Wall.  249,  21  L.  833,  citing  au- 
thorities, and  holding  if  finding  be  general  Supreme  Court  will  only 
review  law;  Newcomb  v.  White,  5  N.  Mex.  438,  23  Pac.  671,  holding 
court  will  not  examine  evidence  where  there  is  any  conflict;  Dower 
V.  Richards,  151  U.  S.  665,  38  L.  308,  14  S.  Ct  455,  holding,  upon 
writ  of  error  to  State  court,  facts  could  not  be  reviewed;  Barnes  v. 
Mobile,  19  Ala.  709,  holding  if  all  evidence  were  spread  upon  min- 
utes verdict  could  not  be  revised;  Prentice  v.  Zane,  8  How.  486,  12 
L.  1167,  holding,  where  in  special  verdict  essential  facts  not  dis- 
tinctly found.  Supreme  Court  will  not  render  judgment;  dissenting 
opinion.  United  States  v.  King,  7  How.  866,  12  L.  948,  majority  hold- 
ing writ  of  error  brings  up  only  questions  of  law;  dissenting  opin- 
ion. Real  Estate  Bank  v.  Rawdon,  5  Ark.  588,  majority  holding  de- 
cision of  law,  on  agreed  facts,  if  erroneous,  will  be  corrected. 

Api>eal  and  error. —  If  either  party  is  dissatisfied  with  the  ruling 
of  the  judge  in  a  matter  of  law,  that  ruling  should  be  brought  be- 
fore the  Supreme  Court  by  an  appropriate  exception  in  the  nature 
of  a  bill  of  exceptions,  and  should  not  be  mixed  up  with  his  sup- 
posed conclusions  in  matters  of  fact,  p.  176. 
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Oited  In  Clement  y.  Phenlx  Ins.  Co.,  7  Blatchf.  56,  F.  0.  2,882, 
holding  special  finding  of  facts  not  necessary  to  have  benefit  of  ex- 
ception to  ruling  on  law;  dissenting  opinion,  United  States  y.  King, 
7  How.  870,  12  L.  950,  majority  holding  where  court  decides  both 
law  and  fact,  no  bill  of  exceptions  necessary. 

Contracts. —  In  contracts  inyolying  reciprocal  obligations  to  be 
performed  at  the  same  time,  neither  party  can  claim  fulfillment  un- 
less he  first  performs  or  was  ready  to  perform  all  the  acts  required 
on  his  own  part,  p.  177. 

Cited  in  Lackett  y.  Rumbaugh,  45  Fed.  28,  holding,  where  both 
parties  to  compromise  default,  neither  acquires  right  accruing  on 
performance. 

Specific  performance. —  Where  the  entire  fulfillment  of  a  con- 
tract Is  contemplated  by  the  parties  as  the  basis  of  the  arrangement, 
the  contract  Is  treated  as  Indiylsible,  and  neither  party  can  compel 
the  other  to  a  specific  performance  unless  he  complies  with  It  in 
toto,  p.  178. 

A  novation  will.  If  absolute  and  unconditional,  amount  to  a  di- 
rect extinguishment  of  the  original  debt  by  substituting  the  new 
contract  in  its  place;  but  no  extinguishment  is  wrought  if  the  ar- 
rangement is  conditional,  and  the  conditions  are  not  fully  complied 
with,  p.  180. 

Novation. —  If  the  first  debt  does  not  depend  on  any  condition, 
but  the  second  engagement  Intended  as  a  novation  is  conditional, 
the  novation  can  only  take  effect  by  the  accomplishment  of  the  con- 
dition of  the  new  engagement  before  the  first  debt  is  extinct,  p.  180. 

16  Pet  182-195,  10  L.  930,  HOBSON  y.  McARTHUR. 

Appraisers. —  Upon  a  delegation  of  power  to  two  appraisers  to 
make  a  valuation  of  property  with  authority  upon  their  disagree- 
ment to  appoint  a  third  appraiser,  a  valuation  by  two  appraisers  is 
within  the  submission,  p.  193. 

Cited  in  Gas  Company  v.  Wheeling,  8  W.  Va.  358,  construing  stat- 
ute providing  for  appraisement  of  gas  works,  and  holding  majority 
may  decide. 

Distinguished  in  Lowe  v.  Brown,  22  Ohio  St  466,  holding  on  an 
agreement  that  each  is  to  appoint  appraiser,  and  appraisers  a  third, 
all  must  unite. 

Contracts. —  Where  one  agrees  to  relocate  land  for  another,  under 
a  contract  by  which  tl^  land  originally  located,  and  the  land  to  be 
re-entered  were  to  be  appraised,  and  the  land  divided  between  the 
parties  according  to  the  terms  of  the  agreement  the  whole  of  the 
land  re-entered  is  to  be  appraised,  and  not  merely  the  part  which 
was  to  be  retained  by  the  one  for  whom  the  land  had  been  originally 
located,  p.  193. 
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Bapplmnefntal  bills. —  No  relief  can  be  given  on  the  basis  of  an 
agreement  made  after  the  commencement  of  a  suit,  unless  it  Is 
brought  before  the  court  below  by  a  supplemental  bill,  p.  194. 

Appeal  and  error. —  Agreement  appearing  upon  the  record  will 
not  be  considered  where  there  is  an  express  stipulation  in  the  con- 
tract that  it  is  not  to  be  made  use  of  in  the  case,  and  the  counsel 
on  both  sides  in  the  argument  declined  to  make  any  use  of  it,  p.  194. 

Prayer  for  general  relief. —  The  court,  upon  such  a  prayer,  will 
grant  such  relief  only  as  the  case  stated  in  the  bill,  and  sustained 
by  the  proofs,  will  Justify,  p.  195. 

Cited  and  principle  followed  in  Dodd  v.  Benthal,  4  Heisk.  609, 
holding  bill  stating  all  facts  will  sustain  relief  not  specifically 
prayed  for;  Stevens  y.  Gladding,  17  How.  455,  15  L.  158,  holding 
under  prayer  for  general  reUef,  court  can  decree  account  of  profits; 
Scudder  v.  Young,  25  Me.  155,  holding  on  bill  charging  fraudulent 
conveyance  court  cannot  under  general  prayer  reach  interest  con- 
veyed without  fraud;  Wiley  v.  Knight,  27  Ala.  350,  holding  mort- 
gagees asking  reformation  cannot  under  general  prayer  have  previ- 
ous incumbrances  established;  Rainey  v.  Herbert,  55  Fed.  444,  3 
U.  S.  App.  592,  holding,  on  bill  to  restrain  erections  on  F.  street,  and 
for  general  relief,  erection  elsewhere  not  restrained;  Hay  ward  v. 
National  Bank,  96  U.  S.  015,  24  L.  867,  holding  on  bill  to  redeem 
stock  with  prayer  for  general  relief,  value  could  not  be  decreed. 

Distinguished  in  Pensacola,  etc.,  B.  B.  Go.  v.  Spratt,  12  Fla.  101, 
91  Am.  Dec.  751,  citing  authorities,  and  holding  plaintiff  cannot  de- 
sert relief  prayed,  and  under  general  prayer  ask  other  relief. 

Judc^Bients —  Under  a  bill  for  the  specific  execution  of  a  contract 
providing  only  for  the  valuation  of  lands,  a  sale  of  the  land  or  pay- 
ment of  any  money  will  not  be  decreed,  p.  195. 

Miscellaneous.—  Cited  in  Durant  v.  Essex  Bk.,  7  Wall.  110,  19  L. 
156,  on  the  point  that  on  dismissal  without  considering  merits,  it  is 
practice  to  state  dismissal  is  without  prejudice. 

16  Pet.  196-202,  10  L.  935,  UNITED  STATES  ▼.  HANSON. 

Spanlsli  grants. —  The  authorities  of  Spain  were  authorized  to 
grant  the  public  domain  in  accordance  with  their  own  ideas  of  the 
merits  and  considerations  presented  by  the  grantee,  and  the  powers 
of  the  Supreme  Court  extended  only  to  the  inquiry,  whether  in  fact 
the  grant  had  been  made,  and  its  legal  effect  when  made  in  cases 
where  the  law  by  implication  introduced  a  condition  or  it  was 
peculiar  in  its  provisions,  p.  199. 

A  grant  delivered  out  for  survey  by  the  governor  of  Florida 
before  the  cession,  did  not  mean  a  perfect  title,  but  an  incipient 
right,  which,  when  surveyed,  required  confirmation  by  the  governor, 
p.  200. 
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Cited  and  this  holding  relied  npon  in  United  States  ▼.  Bolsdore» 
11  How.  92,  13  L.  618,  holding  no  nice  conformity  was  required  in 
Spanish  snryey;  Yontz  v.  United  States,  23  How.  498, 16  L.  473,  hold- 
ing title  not  completed  when  land  not  surveyed  and  severed;  United 
States  T.  Lawton,  5  How.  29,  12  L.  36,  holding  until  survey  by  sur- 
veyor-general warrant  was  not  recognized;  Winter  v.  United  States, 
Hemp.  382,  384,  F.  G.  17,895,  citing  authorities  and  where  grant  not 
designating  particular  land  and  not  surveyed  was  rejected;  Muse 
V.  Arlington  Hotel  Co.,  68  Fed.  642,  citing  authorities  and  holding 
where  grant  expressly  provided  for  measurement,  no  right  vested 
until  survey;  Doe  ex  dem.  Kennedy  v.  Townsley,  16  Ala.  246,  holding 
to  invest  donation  claimant,  under  act  of  1832,  land  must  have  been 
surveyed. 

Grants. —  The  same  evidence  that  was  accorded  to  the  return  of 
a  surveyor-general  by  the  Spanish  governor  before  the  cession,  is 
due  to  it  by  the  courts  of  this  country,  p.  200. 

Grants. —  Plats  and  certificates  of  a  surveyor-general  before  the 
cession,  because  of  his  official  character,  have  accorded  to  them 
the  force  and  character  of  a  deposition,  pp.  200,  20L 

Cited  in  United  States  v.  Boisdore,  11  How.  91,  13  L.  617,  holding 
certificate  that  land  was  at  place  granted  was  prima  facie  true; 
Klrby  v.  Lewis,  39  Fed.  75,  holding  field  notes  of  survey  have  force 
of  deposition. 

Survey  of  a  g^ant  made  in  Florida  before  the  cession  by  a  mere 
private  surveyor,  is  not  evidence,  p.  201. 

Cited  in  Biddle  Hoggs  v.  Merced  M.  Co.,  14  Cal.  359,  holding  pri* 
vate  survey  of  Mexican  grant  not  binding;  Waterman'  v.  Smith, 
13  Cal.  416,  citing  authorities  and  holding  occupation  and  cultiva- 
tion and  mere  private  survey  InefTectlve. 

On  a  gprant  in  Florida,  before  the  cession,  the  front  on  a  river 
could  not  exceed  one-third  of  the  longitudinal  extension  back,  and 
this  rule  is  not  altered  by  a  description  In  the  concession  of  "  five 
miles  square,'*  p.  201. 

Cited  in  United  States  v.  Lawton,  5  How.  27,  12  L.  35,  holding  this 
to  be  so  where  description  was  "  six  miles  square." 

A  grtLut  construed  and  held  to  be  made  on  condition  that  a  water 
sawmill  should  be  erected,  p.  202. 

16  Pet  203-214,  10  L.  937,  UNITED  STATES  v.  MURPHY. 

Criminal  law. —  Even  after  a  verdict  of  conviction,  the  govern- 
ment may  not  choose  to  bring  a  party  up  for  sentence,  p.  209. 

Cited  in  United  States  v.  Graff,  14  Blatchf.  395,  F.  C.  15.244, 
holding  Judgment  not  pronounced  unless  moved  for  by  prosecuting 
officer. 
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WitnMses. —  Although  npon  an  Information  or  action  qnl  tarn 
where  a  part  of  the  penalty  or  forfeiture  belongs  to  the  informer, 
he  may  not  be  a  competent  witness,  yet  an  Informer  is  a  competent 
witness  npon  an  indictment,  the  conviction  upon  which  may  en- 
title him  to  a  part  of  the  penalty  or  forfeiture,  pp.  209,  210. 

Cited  In  Murphy  ▼.  State,  28  Miss.  650,  holding  that  under  statute 
to  suppress  barter  with  slaves,  prosecutor  is  competent 

Cited  In  United  States  v.  Patterson,  8  McLean,  54,  F.  O.  16,009, 
holding  informer  is  competent,  although  he  may  receive  part  of 
penalty;  United  States  ▼.  Patterson,  3  McLean,  801,  F.  G.  16,010, 
holding  same  and  disapproving  distinction  in  principal  case. 

Witnesses. —  In  general,  in  both  criminal  and  civil  cases,  a  per- 
son interested  in  the  event  of  a  suit  or  prosecution  Is  not  a  com* 
petent  witness,  p.  210. 

Witnesses. —  On  an  Indictment  for  stealing  sovereigns  on  the 
high  seas,  the  owner  of  the  property  alleged  to  have  been  stolen 
was  a  competent  witness  on  the  part  of  the  United  States,  although 
he  may  have  an  interest  in  any  flue  that  may  be  imposed,  p.  213. 

Cited  and  principle  affirmed  and  relied  upon  in  Taylor  v.  United 
States,  8  How.  207,  11  L.  563,  holding  on  information  for  forfeiture 
customs  officers  are  competent;  Bohanon  v.  State,  78  Ala.  49,  citing 
authorities  and  holding  prosecutor  In  trespass  is  competent,  al- 
though entitled  to  fine;  Hall  v.  State,  53  Ala.  636,  holding  owner 
of  stolen  property  is  competent,  though  on  conviction  Judgment 
rendered  for  value;  Pettigrew  v.  Bamum,  11  Md.  444,  447,  69  Am. 
Dec  215,  217,  holding  guest  suing  for  articles  stolen  is  competent 
to  prove  contents  of  trunk;  Benson  v.  United  States,  146  U.  S.  336, 
36  L.  996,  13  S.  Ot  63,  holding  on  severance  where  two  persons  are 
jointly  Indicted,  one  defendant  Is  competent;  dissenting  opinion, 
Mattoz  V.  United  States,  156  U.  S.  258,  39  L.  416,  15  S.  Gt  346, 
majority  holding  testimony  of  witness  on  former  trial  who  has  died 
Is  admissible.  Gited  generally  in  Gibbons  v.  Mobile,  etc.,  P.  R. 
Co.,  36  Ala.  449,  holding  that  the  fact  that  aldermen  were  stock- 
holders did  not  invalidate  contract  with  railroad. 

Witness  who  is  Incompetent  to  testify  in  a  prosecution  for  steal- 
ing sovereigns  because  of  an  interest  in  any  fine  that  may  be  im- 
posed, may  have  his  competency  restored  by  releasing  to  the  United 
States  all  his  interest  in  such  fine,  p.  214. 

Witnesses. —  Credibility  of  the  testimony  of  a  witness  is  a  mat- 
ter for  the  Jury  under  all  circumstances,  p.  214. 

16  Pet  215-220,  10  L.  941,  HOZBY  v.  BUCHANAN, 

l^udulent  conveyances. —  In  an  action  against  a  sheriff  for  sell* 
Ing  property  belonging  to  the  plaintiff  under  execution.  It  Is  errone- 
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ous  to  strike  out  of  the  answer  of  the  defendant  the  defense  that 
the  sale  to  plaintiff  was  fraudulent,  p.  218. 

Cited  and  followed  in  Feibelman  y.  Packard,  109  U.  S.  426,  27  L. 
086,  3  S.  Gt.  291,  where,  in  action  against  marshal,  defense  of  fraudu- 
lent tran^fer  was  not  stricken  out;  Gamharts  v.  United  States,  16 
Wall.  165,  21  L.  276,  holding  on  information  against  distilled  spirits 
it  was  error  to  strike  out  answer  and  claim;  Mandelbaum  v.  People, 
8  Wall.  314,  19  L.  481,  holding,  in  suit  for  taxes,  it  was  error  to 
strike  out  defense  of  wrong  assessment;  Fuller  v.  Claflin,  93  TJ.  8. 
16,  23  L.  786,  citing  authorities  and  holding  order  striking  out  an- 
swer is  subject  to  review. 

Bills  of  sale  of  ships  and  vessels  to  be  valid  need  not  be  enrolled 
in  the  custom-house,  p.  219. 

Cited  in  Sprague  v.  Thurber,  17  R.  I.  459,  22  Atl.  1058,  citing  au- 
thorities and  holding  bill  of  sale,  although  informal,  passed  interest 
in  schooner;  Hobbs  v.  Steamboat  Interchange,  1  W.  Va.  67,  holding 
act  requiring  registry  did  not  apply  where  persons  have  actual  no- 
tice of  sale;  Moynihan  v.  Drobaz,  56  Pac.  1026  (Cal.),  holding  entry  in 
custom-house  book  showing  registry  or  transfer  of  boat  inadmissi- 
ble to  show  part  ownership. 

A  bill  of  sale  accompanied  by  possession  does  not  constitute  a 
good  title  in  law,  unless  the  transfer  was  bona  fide  and  for  a  valu- 
able consideration,  p.  220. 

Miscellaneous.—  Cited  in  Edwards  v.  Elliott,  21  Wall.  552,  22  L. 
490,  on  point  that  Judgment  brought  up  on  writ  of  error  must  re- 
main as  Judgment  to  be  re-examined. 

16  Pet.  221-227. 10  L.  943,  MILNOR  v.  METZ. 

Insolvency. —  Claim  of  an  insolvent  against  the  United  States  for 
extra  services  as  ganger  passes  by  an  assignment  in  insolvency,  p. 
227. 

Cited  and  followed  in  Leonard  v.  Nye,  125  Mass.  463,  467,  citing 
authorities,  and  Williams  v.  Heard,  140  U.  S.  544,  35  L.  556,  11  S.  Ct. 
889,  both  holding  claim  allowed  by  commissioners  of  Alabama 
claims  passed  to  assignees  in  bankruptcy;  Taft  v.  Marsily,  120  N. 
Y.  478,  24  N.  E.  927,  citing  authorities,  and  Heard  v.  Sturgis,  146 
Mass.  553,  554,  557,  16  N.  E.  443,  444,  446,  dissenting  opinion,  both 
holding  money  paid  out  of  Geneva  award  for  war  premiums  would 
not  pass  to  assignee  in  bankruptcy;  Phelps  v.  McDonald,  99  U.  S. 
306,  25  L.  475,  holding  claim  against  United  States,  under  British 
treaty  of  1871,  passed  to  assignee  in  bankruptcy;  Dulaney  v.  Scud- 
der,  94  Fed.  8,  9,  ruling  similarly  as  to  claim  against  government 
for  work  done  under  contract;  Lewis  v.  Glenn,  84  Va.  965,  6  S.  E. 
876,  holding  assignment  by  corporation  passed  unpaid  and  uncalled 
subscriptions;  McCann  v.  Randall,  147  Mass.  88,  9  Am.  St.  Rep.  671, 

17  N.  E.  82,  holding  draft  issued  by  United  States  is  assignable:  An- 
thony V.  Carroll,  1  Fed.  Cas.  1050,  court,  without  deciding,  saying 
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better  opinion  was  that  claim  for  injury  done  was  assignable;  dis- 
senting opinion,  McKee  v.  Judd,  12  N.  Y.  627,  majority  holding  right 
of  action  for  conversion  passed  under  assignment 

Distinguished  In  Seely  v.  State,  12  Ohio,  523,  holding  claim 
under  act  authorizing  suit  against  State  did  not  pass;  Sibbalds 
Estate,  18  Pa.  St  255,  holding  claim  against  United  States  for  pre- 
venting cutting  timber  would  not  pass. 

16  Pet  228-233,  10  L.  940,  UNITED  STATES  v.  CLARKE'S  HEIRS. 

Grants. —  Spain  had  the  power  to  make  grants  founded  on  any 
consideration,  and  subject  to  any  restrictions  within  her  discretion, 
p.  232. 

Cited  in  Sheldon  v.  Milmo,  90  Tex.  20,  36  S.  W.  419,  holding  grant 
by  governor  of  Monclora  In  1816  was  valid. 

SpaniBh  grants. —  Imperfect  titles  were  equally  binding  on  the 
United  States  after  the  cession  of  Florida  *as  they  had  been  on  the 
Spanish  government  before,  p.  232. 

Cited  in  United  States  v.  Acosta,  1  How.  27, 11  L.  34,  holding  grant 
before  January  24,  1818,  was  valid,  although  survey  was  not  made 
nntil  after;  Winter  v.  United  States,  Hempst  384,  F.  C.  17,895,  on 
the  point  that  actual  survey  of  open  floating  concession  was  neces- 
sary. 

Grants. —  Where,  In  a  grant  of  lands  in  Florida  before  the  cession, 
the  governor  directed  that  the  surveyor -general  run  them  for  the 
petitioner,  '*  in  the  places  he  mentions,  or  in  others  that  are  vacant 
and  of  equal  convenience  to  the  party,"  surveys  of  the  land  in  four 
places*  none  of  them  on  the  lands  solicited  by  the  petitioner,  will  be 
affirmed,  p.  233. 

Cited  In  Jenkins  ▼.  Chambers,  9  Tex.  231,  holding  concession  of 
•certain  amount  gave  right  to  select  less  quantity. 

16  Pet  234-260,  10  L.  948,  CITY  OF  MOBILE  v.  ESLAVA. 

Supreme  Court  took  jurisdiction  on  error  from  the  Supreme  Court 
of  a  State  where  the  plaintifT  claimed  title  under  an  act  of  Congress, 
and  the  State  court  decided  against  the  title,  p.  242. 

Cited  in  Chouteau  ▼.  Eckhart,  2  How.  372,  11  L.  304,  and  Jourdan 
V.  Barrett,  4  How.  177,  11  L.  928,  both  holding  Supreme  Court  has 
jurisdiction  where  controversy  in  State  court  involves  construction 
of  acts  of  Congress. 

Appeal  and  error. —  The  opinion  of  the  lower  court  constitutes  no 
part  of  the  record;  the  Supreme  Court  must  look  to  the  points  raised 
by  the  exceptions  in  the  Circuit  Court  as  the  only  questions  for  their 
consideration  and  decision,  p.  246. 

ICobile  water  lots. —  The  act  of  Congress  of  1824,  granting  water 
lots  to  the  city  of  Mobile,  and  providing  that  the  title  of  the  United 
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States  to  water  lots  on  which  improyements  have  been  made  shall 
be  granted  to  the  owners  of  lots  fronting  on  the  river  of  Mobile, 
requires  that  the  Improvements  be  made  on  the  water  lot,  and  not 
on  the  front  lot,  p.  246. 

Cited  and  followed  In  Pollard  v.  Files,  2  How.  606,  11  L.  397,  hold- 
ing the  same  as  the  principal  case;  Gnitard  v.  Stoddard,  16  How.  512» 
14  L.  1038,  holding  confirmation  by  act  of  Congress  of  land  claims  in 
Mobile  was  absolute;  dissenting  opinion.  Mobile  v.  Hallett,  16  Pet. 
267,  10  li.  960,  majority  construing  this  statute  and  holding  lot  adja- 
cent to  lot  on  Mobile  river  was  within  exception;  dissenting  opinion, 
Mobile  V.  Emanuel,  1  How.  101,  102,  11  L.  63,  majority  holding, 
under  exception  In  act  of  1824,  no  title  passed  to  land  held  under 
Spanish  grant. 

A  statute  so  badly  drawn  as  to  vest  a  right  to  the  same  property 
In  hostile  claimants  would  be  a  nullity,  p.  247. 

Statutes.— The  act  of  May  26,  1824,  granting  water  lots  to  the 
city  of  Mobile,  and  excepting  from  its  provisions  lots  sold  or  con- 
firmed to  individuals,  is  not  open  to  the  objection  that  It  is  void  be« 
cause  of  inconsistency  in  its  provisions,  p.  247. 

Water-courses. —  The  original  States  acquired  by  the  Revolution 
the  entire  rights  of  soil,  and  of  sovereignty,  Including  land  covered 
by  navigable  waters,  p.  254. 

Cited  approvingly  and  relied  upon  in  Barney  v.  Keokuk,  94  U.  B. 
337,  24  L.  228,  holding  that  general  government  cannot  convey  land 
below  high  water  on  navigable  rivers;  Shively  v.  Bowlby,  152  U.  B. 
27,  38  L.  341,  14  S.  Ct  557,  holding  general  government  cannot  grant 
lands  below  high  water  in  new  States;  McCready  v.  Commonwealth,. 
27  Gratt.  988,  holding  act  forbidding  planting  of  oysters  by  non-resi- 
dent  was  valid;  dissenting  opinion,  Pollard  v.  Hagan,  3  How.  233, 
235,  11  L.  575,  576,  majority  holding  Congress  could  not  grant  land 
in  Alabama  below  usual  high-water  mark.  Cited  generally  in  Haight 
V.  Keokuk,  4  Iowa,  213,  and  McManus  v.  Carmichael,  3  Iowa,  49, 
both  holding  riparian  proprietor  on  Mississippi  owned  to  high-water 
mark  only. 

Cited  in  Sullivan  v.  Richardson,  33  Fla.  138,  14  So.  716,  where 
court  said  position  that  United  States  could  grant  land  in  Alabama 
below  high- water  mark  was  overthrown. 

16  Pet.  261-268,  10  L.  958,  MOBILE  v.  HALLETT. 

Supreme  Court  has  jurisdiction,  on  a  writ  of  error  from  a  State 
Supreme  Court,  where  a  party  claims  title  under  an  act  of  Congress 
and  the  decision  is  against  the  title,  p.  261. 

ICoblle  water  lots. —  The  act  of  1824,  in  granting  water  lots  to 
the  city  of  Mobile,  guarded  against  any  Interference  with  existing 
rights,  p.  263. 
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Cited  generally  in  the  note  to  4  Am.  Dec.  159,  citing  a  few  authori* 
ties  on  riparian  rights. 

Said  to  be  in  effect  overmled  in  dissenting  opinion,  Pollard  y. 
Hagan,  3  How.  233,  235,  11  L.  575,  576,  majority  holding  Ciongress 
could  not  grant  land  in  Alabama  below  usual  high-water  mark; 
ShlTely  V.  Bowlby,  152  U.  S.  27,  38  L.  341,  14  S.  Ct  557,  holding 
donation  claim  bounded  on  Columbia  river  while  Oregon  a  territory 
passed  no  right  below  high-water  mark. 

A  Spanlsli  grant  extending  to  Mobile  river  was  excepted  from 
the  provisions  of  the  act  of  May  24,  1824,  granting  water  lots  to  the 
city  of  Mobile,  p.  263. 

Cited  and  followed,  Mobile  v.  Emanuel,  1  How.  100,  11  L.  62,  hold- 
ing the  same  as  the  principal  case. 

16  Pet  269-280,  10  L.  961,  KELSBY  v.  HOBBY. 

On  a  dissolution  of  partnership  by  the  withdrawal  of  one  mem* 
ber,  under  an  agreement  that  the  remaining  partners  were  to  collect 
the  assets  and  pay  the  debts,  and  pay  him  a  certain  sum,  the  pai*tner 
withdrawing  is  entitled  to  an  accounting  and  relief  in  equity,  p.  276. 

Cited  in  Marvine  v.  Drexel,  68  Pa.  St  368,  citing  authorities  and 
holding  equity  taking  Jurisdiction  would  direct  sale  in  such  manner 
as  to  subserve  interests. 

Aocotmting. —  In  an  action  for  an  accounting  by  a  partner  with- 
drawing from  a  firm  under  an  agreement  by  which  the  remaining 
partners  are  to  collect  the  assets  and  pay  the  debts,  and  pay  him  a 
certain  sum,  failure  of  the  referee  to  state  the  exact  amount  col* 
lected  is  no  ground  of  objection  where  the  evidence,  accounts  and 
objections  are  in  the  record  so  that  it  can  be  determined  whether 
the  sum  mentioned  has  been  collected  or  not,  p.  276. 

Cited  in  Witters  v.  Sowles,  43  Fed.  407,  holding  that  report  of  mas- 
ter should  be  corrected  where  facts  appear  in  the  case. 

Trials. —  Objections  to  the  manner  in  which  a  release  executed 
after  the  proceedings  were  instituted  was  brought  into  the  case, 
will  not  be  considered,  where  it  was  admitted  in  evidence  without 
exception,  and  both  parties  treated  it  as  properly  in  the  cause,  p. 
277. 

Cited  and  followed  in  Moran  v.  Hagerman,  64  Fed.  504,  29  U.  S. 
App.  71,  and  Book  v.  Justice  Min.  Co.,  58  Fed.  831,  both  holding 
objection  that  matters  set  up  in  answer  should  be  included  in  cross- 
bill waived  if  no  objection;  Cobnm  v.  Cedar  Valley,  etc.,  Co.,  138 
U.  8.  222,  84  L.  886,  11  S.  Ct  264,  citing  authorities  and  holding  no 
objection  being  raised  to  proceeding  by  i>etition,  instead  of  by  sup- 
t^mental  bill,  decree  not  vacated;  Brown  v.  Chesapeake,  etc.,  Co., 
73  Md.  606,  holding  answers  served  purposes  of  cross-bills,  and  fur- 
nished foundation  for  decree  for  sale. 
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Practice. —  There  Is  no  propriety  In  requiring  technical  and  for- 
mal proceedings  when  they  tend  to  embarrass  and  delay  the  admin- 
istration of  justice,  unless  they  are  required  by  some  fixed  princi- 
ples of  equity,  law  or  practice  which  the  court  would  not  be  at 
liberty  to  disregard,  p.  278. 

Belease. —  If  an  account  is  impeached,  a  release  will  not  prevent 
the  court  from  looking  into  the  settiement,  and  the  release  in  such 
a  case  is  entitled  to  no  greater  force  in  a  court  of  equity  than  the 
settlement  of  the  accoimt  upon  which  it  was  given,  p.  278. 

Accounting. —  Where,  in  equity  suit  for  an  accounting,  a  claim 
for  damages  is  one  of  the  items  in  controversy,  the  court  not  only 
has  jurisdiction,  but  is  bound  to  ascertain  and  allow  them  before 
it  could  adjust  the  account,  p.  278. 

Cited  in  Butterfield  v.  Beardsley,  28  Mich.  425,  holding  controversy 
relating  to  distribution  fund  was  cognizable  in  equity. 

Accounting. —  Where,  in  a  suit  in  equity  for  an  accounting,  a 
claim  for  damages  is  one  of  the  items  In  controversy,  the  amount  is 
ascertained  either  by  a  reference  to  a  master  or  by  sending  an  issue 
of  quantum  damniflcatus  to  be  tried  by  a  jury,  p.  278. 

Cited  in  French  v.  Hay,  22  WalL  248,  22  L.  857,  holding  same  as 
principal  case. 

Belease. —  Circumstances  under  which  a  release  was  executed 
considered  and  held  to  show  the  release  was  executed  under  duress, 
pp.  270,  280. 

Cited  in  Stebbins  v.  Niles,  25  Miss.  350,  holding  instrument  ob- 
tained through  oppression  by  legal  process  will  be  set  aside. 

Miscellaneous.— Cited  in  Swift  v.  Williams,  68  Md.  257,  11  AtL 
842,  on  the  point  that  a  trustee  cannot  dispose  of  funds  without  sanc- 
tion of  court 

16  Pet  281-290,   10  L.  965,  ARMSTRONG  v.  TREASURER  OF 
ATHENS  COUNTY. 

Supreme  Court  practice. —  On  error  from  a  State  court,  the  Su- 
preme Court  before  examining  the  merits,  will  determine  whether 
it  has  jurisdiction  although  no  argument  on  that  question  was  pre- 
sented, p.  284. 

Cited  in  Darden  v.  Lines,  2  Fla.  577,  holding  Supreme  Court  had 
no  jurisdiction  on  appeal  from  decree  pro  forma  entered  by  consent 

To  give  Supreme  Court  jurisdiction  under  the  twenty-fifth  sec- 
tion of  judiciary  act  it  must  appear  on  the  record  itself  to  be  one 
of  the  cases  enumerated  in  that  section;  and  nothing  out  of  the 
record  certified  can  be  taken  into  consideration,  p.  285. 

Cited  and  followed  in  Nauer  v.  Thomas,  13  Allen,  577,  Hamilton 
Y.  Kneeland,  1  Nev.  63,  Kaukauna  v.  Green  Bay,  etc.,  Canal,  142  U« 
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&  209,  35  L.  1009.  12  S.  Ct  176,  citing  authorities,  and  Christ  Church 
T.  County  of  Philadelphia,  20  How.  28,  15  L.  803,  aU  holding  it  must 
appear  by  express  averment  or  necessary  intendment  that  Federal 
or-aqflon  WAS  Involved;  Murray  v.  Charleston,  96  U.  S.  442,  24  L. 
762,  holding  Jurisdiction  not  defeated  because  record  does  not  di- 
rectly show  Federal  question;  Great  Western  Tel.  Co.  v.  Purdy,  162 
U.  8.  335»  40  Lb  990,  16  S.  Ot  812,  holding  the  court  must  Judge  for 
itself  of  nature  and  effect  of  order;  Walker  v.  Villa vaso,  6  Wall.  128, 
18  L.  854,  holding  nothing  outside  of  record  certified  can  be  taken 
into  consideration;  Weatherby  v.  Bowie,  131  U.  S.  ccxv,  app.,  25 
L.  607,  holding  opinion  of  Supreme  Court  of  Louisiana  may  be  looked 
into;  Moore  t.  Mississippi,  21  Wall.  638,  22  L.  654,  holding  court 
would  not  go  outside  of  the  record,  to  the  opinion  or  elsewhere; 
Crossley  v.  City  of  New  Orleans,  108  U.  S.  105,  27  L.  667,  2  S.  Ct 
300,  citing  authorities  and  holding  opinion  as  presented  in  record 
may  be  examined;  Lawler  v.  Walker,  14  How.  155,  14  L.  367,  holding 
there  was  no  Jurisdiction  where  State  court  certified  validity  of  stat- 
utes involved  without  naming  them;  Snell  v.  D wight,  121  Mass.  349, 
holding  an  amendment  so  as  to  confer  Jurisdiction  would  not  be 
ordered  six  months  after  Judgment 

Distinguished  in  Oxley  Stave  Co.  v.  Butier  County,  166  U.  S.  659, 
41  Li.  1153,  17  8.  Ct  713,  holding  Judgment  denying  right  cannot  be 
reviewed  unless  record  show  such  right  was  specially  set  up. 

a  in  which  the  Supreme  Court  Jurisdiction  must  appear,  p. 

Cited  in  Neilsob  v.  LAgow,  12  How.  109,  13  L.  914,  holding  it  must 
appear  court  passed  on  questions  described  in  Judiciary  act;  Darden 
V.  Lines,  2  Fla.  587,  holding  no  Jurisdiction  on  appeal  from  decree 
pro  forma  entered  by  consent 

Supreme  Oourt  has  Jurisdiction  on  a  writ  of  error  from  a  State 
court  where  the  presiding  Judge  certified  on  the  record  that  the  va- 
lidity of  a  statute  of  a  State  was  drawn  in  question  on  the  ground 
that  it  was  repugnant  to  the  Federal  Constitution,  and  the  decision 
was  in  favor  of  the  statute,  p.  286. 

Cited,  and  this  holding  affirmed  and  relied  upon,  in  Curran  v.  Ar< 
kansas,  15  How.  321, 14  L.  713,  and  Bridge  Proprietors  v.  Hoboken, 
etc..  Company,  1  Wall.  143, 17  L.  576,  both  holding  decision  affirming 
validity  of  statute  claimed  to  be  against  Federal  Constitution  was  re- 
viewable; BeU  V.  Heame,  19  How.  263,  15  L.  618,  holding  that  where 
State  court  decided  against  patent.  Supreme  Court  had  Jurisdiction; 
Murdock  v.  Memphis,  20  Wall.  628,  22  L.  441,  holding,  if  plaintiff 
raised  questions  presented  in  Judiciary  act  and  court  ruled  against 
him.  Jurisdiction  attached;  Doe  v.  Eslava,  9  How.  444,  13  L.  209,  cit- 
ing authorities  and  holding  Supreme  Court  is  confined  to  what  has 
been  decided  against  Judiciary  act;  Kennedy  v.  Hunt,  7  How.  594, 
12  L.  833,  holding  decision  of  State,  construing  perfected  Spanish 
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title,  cannot  be  reviewed;  Grand  Onlf  B.  R.,  etc.,  Go.  ▼.  Marshall,  12 
How.  167,  13  L.  d39,  holding  there  was  no  Jurisdiction  when  decision 
turned  on  construction,  and  not  yalidlty,  of  State  law;  Smith  v.  Hun- 
ter, 7  How.  743,  12  L.  896,  holding  decision  dismissing  bill  alleging 
tax  was  contrary  to  State  law  exempting  property  could  not  be  re- 
vlelwed;  Lownsdale  v.  Parrlsh,  21  How.  294,  16  L.  81,  holding  no 
jurisdiction  over  controversy  arising  before  Gongress  passed  any 
statute  over  lands  in  Oregon;  Hurley  v.  Street,  14  WalL  86,  20  L. 
787,  dismissing  appeal,  as  it  did  not  appear  on  record  there  was  any 
Federal  question;  dissenting  opinion,  Mobile  v.  Hallett,  16  Pet.  264, 
10  L.  959,  majority  holding  decision  against  title  claimed  under  stat- 
ute of  Gongress  Is  reviewable;  dissenting  opinion,  Gill  v.  Oliver,  11 
How.  549,  13  L.  808,  majority  holding  judgment  determining  what 
claimant  was  entitled  to  money  under  treaty  was  not  reviewable. 

Parties. —  On  a  writ  of  error  from  the  Supreme  Gourt  of  a  State 
the  question  of  misjoinder  is  not  open  to  revision,  p.  286. 

Cronstitutional  law. — Where  a  university*s  lands  were  by  stat* 
ute  exempted  from  taxation,  a  later  statute  taxing  them  In  the 
hands  of  purchasers  to  whom  the  university  was  authorized  to  sell 
them,  is  not  unconstitutional,  p.  290. 

Glted  and  principle  followed  in  Lord  v.  Litchfield,  36  Gonn.  129, 
4  Am.  Rep.  47,  holding  statute  exempting  property  of  eleemosynary 
Institutions  was  not  a  contract;  Debolt  v.  Ohio  L.  I.  Go.,  1  Ohio  St. 
589,  citing  authorities  and  holding  there  was  no  constitutional  power 
to  surrender  right  of  taxation;  Miami  Gounty  v.  Brackenridge,  12 
Kan.  122,  holding  exemption  based  upon  use  ceases  when  use 
ceases. 

Distinguished  in  Planters*  Bank  v.  Sharp,  6  How.  331,  12  L.  460, 
holding  act  taking  away  right  to  transfer  notes  as  conferred  by  char- 
ter of  bank  is  void. 

Miscellaneous. —  Glted  In  GarroU  v.  Perry,  4  McLean,  26,  F.  O. 
2,456,  on  point  that  equity  will  in  many  cases  exercise  concurrent 
jurisdiction  with  law. 

16  Pet  291-^302.  10  L.  968,  UNITED  STATES  v.  ELIASON. 

Practice  —  District  of  Columbia. —  By  the  act  assuming  govern- 
ment thereof,  on  the  cession  from  Virginia  and  Maryland,  the  laws 
of  these  States  and  practice  of  their  courts  were  expressly  recog- 
nized within  such  portions  of  the  district  respectively  as  originally 
were  within  the  limits  of  the  ceding  States,  p.  301. 

Writ  of  error  will  lie  to  a  decision  on  an  agreed  case,  p.  301. 

Glted  and  principle  followed  in  Henderson's  Distilled  Spirits,  14 
WalL  53,  20  L.  815,  holding  parties  may  waive  jury  and  stipulate  as 
to  the  facts  independent  of  legislation;  Burr  v.  Des  Moines,  etc., 
Nav.  Go.,  1  WalL  102,  103,  17  L.  562,  563,  and  Pomeroy  v.  Bank  of 
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Indiana,  1  Wall.  602,  17  L.  642,  both  holding  facts,  and  facts  only, 
are  to  be  stated;  Keller  t.  State,  12  Md.  327,  71  Am.  Dec.  598,  holding 
agreed  statements  serve  same  par];K)se  and  governed  by  same  prin- 
ciples as  special  verdict;  Derby  v.  Jacques,  1  Cliff.  433,  F.  G.  3,817, 
dting  authorities  and  holding  agreed  statement  may  be  foundation 
of  Judgment  which  will  bar;  Murray  v.  Lovejoy,  2  Cliff.  202,  F.  C. 
9.963,  Stimpson  v.  Bait,  etc.,  R.  R.  Co.,  10  How.  346,  13  L>.  449,  Suy- 
dam  V.  Williamson,  20  How.  434,  15  L.  980,  citing  authorities,  and 
Supervisors  of  Wayne  Co.  v.  Kennicolt,  103  U.  S.  556,  26  L.  487,  all 
holding  a  case  may  be  brought  before  Supreme  Court  on  agreed 
statement  Cited  generally  in  New  Orleans  R.  R.  v.  Morgan,  10  Wall. 
261. 19  L.  893,  stating  how  error  must  appear  or  be  shown;  Robinson 
V.  Matthews,  16  Fla.  320,  holding  bill  of  exceptions  must  be  signed 
by  judge;  Bond  v.  Dustin,  112  U.  S.  607,  28  L.  836,  5  S.  Ct  298,  hold- 
ing the  record  before  it  did  not  show  a  stipulation  waiving  jury. 

ArmT. —  The  power  of  the  executive  to  establish  rules  and  regu- 
lations for  the  government  of  the  army  is  undoubted,  p.  301. 

Cited  In  Matter  of  Spangler,  11  Mich.  323,  holding  president  as 
supreme  executive  and  commander-in-chief  has  all  needful  author* 
Ity;  Kurtz  v.  Moflltt  115  U.  S.  503,  29  L.  462,  6  S.  Ct  154,  holding 
regulations  derive  force  from  power  of  president  and  are  binding 
upon  all. 

Thje  power  to  establish  implies,  necessarily,  the  power  to  modify 
or  repeal  or  to  create  anew,  p.  302. 

The  secretary  of  war  Is  the  regular  constitutional  organ  of  the 
ivesident  for  the  administration  of  the  military  establishment,  and 
rules  and  orders  promulgated  through  him  are  binding,  p.  302. 

Cited  and  followed  in  Matter  of  Spangler,  11  Mich.  322,  holding 
action  of  secretary  of  war  is  action  of  president;  United  States  v. 
Ormsbee,  74  Fed.  209,  210,  holding  regulations  of  secretary  of  war 
for  use  of  canals  have  force  of  law;  United  States  v.  Jones,  26 
Fed.  Cas.  651,  holding  order  of  secretary  of  navy  is  order  of  presi- 
dent; United  States  v.  Freeman,  1  Wood.  &  M.  51,  F.  C.  15.163. 
holding  order  by  navy  department  Is  presumed  issued  by  president; 
United  States  v.  Badeau,  31  Fed.  699,  citing  authorities  and  holding 
construction  by  State  department  of  regulations  issued  by  consuls 
was  binding;  The  British  Prisoners,  1  Wood.  &  M.  75,  F.  C.  12,734, 
holding  order  to  surrender  prisoner  to  Great  Britain  may  be  made  by 
secretary  of  State;  In  re  Neagle,  14  Sawy.  272,  89  Fed.  860,  5  L.  R. 
iu  93,  holding  act  of  attorney-general  directing  marshal  to  protect 
judge  was  act  of  president;  The  Confiscation  Cases,  20  Wall.  109,  22 
L.  324,  holding  direction  by  attorney-general  to  seize  property  was 
direction  by  president;  In  re  Hirsch,  74  Fed.  931,  holding  regulations 
by  head  of  department  under  statute  have  force  of  law;  In  re  Hutt- 
man,  70  Fed.  702,  holding  approved  regulations  by  commissioner  of 
Internal  revenue  have  force  of  statutes;  Hlckey  v.  Huse,  56  Me.  495, 
holding  assistant  provost  marshals  entitled  to  same  protection  as 
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provost  marshals;  Peters  r.  United  States,  2  OkL  128,  33  Pac.  1033. 
and  Monette  v.  Cratt,  7  Minn.  247,  both  holding  Instructions  or  rules 
of  commissioner  of  general  land  office  have  force  of  law. 

Distinguished  In  Runkle  v.  United  States,  122  U.  S.  567,  30  L.  1171, 
7  S.  Ct  1147,  citing  authorities  and  holding  on  court-martials  presi- 
dent's approval  must  show  his  own  judgment 

Army. —  Regulations  of  the  president  cannot  be  questioned  or 
defied  because  they  may  be  thought  unwise  or  mistaken,  p.  302. 

Army. —  A  subordinate  officer  of  the  army  Insisting  upon  a  prior 
regulation  which  he  thinks  either  Is  or  ought  to  be  in  force,  cannot 
obtain  from  the  government  emoluments  which  a  subsequent  order 
from  his  superior  had  warned  him  it  was  not  In  his  power  to  re- 
quire, p.  302. 

Miscellaneous. —  Cited  In  Barreda  v.  Sllsbee,  21  How.  167,  16  Ij. 
83,  on  the  point  that  the  Supreme  Ck>urt  would  not  re-ezamlne  facts. 

16  Pet  303-^314,  10  L.  973,  AMIS  v.  SMITH. 

DlBcontlnaanca. —  If  a  contract  Is  joint  and  several  and  the  de< 
fendants  sever  In  their  pleas,  a  simple  discontinuance  as  to  one 
does  not  amount  to  a  retraxit  or  work  a  bar,  p.  810. 

Distinguished  In  Slllivant  v.  Reardon,  5  Ark.  152,  holding  dis- 
continuance as  to  one  was  discontinuance  as  to  alL 

Discontinuance. —  In  an  action  against  partners,  where  all  the 
defendants  join,  except  one  who  pleads  separately,  the  plaintiff  may 
discontinue  as  against  the  partner  pleading  separately,  p.  811. 

Cited  In  Hawes  v.  Marchant,  1  Curt  147,  F.  C.  64M0,  holding 
plaintiff  may  discontinue  as  against  one  surety;  Oriffln  v.  Reynolds, 

17  How.  612,  15  L.  231,  holding  objection  of  misjoinder  may  be 
obviated  by  nolle  prosequi. 

No  error  can  be  assigned  in  the  Supreme  Court  because  of  de- 
fects or  illegality  of  the  final  process,  p.  811. 

Cited  in  Loeber  v.  Schroeder,  70  Md.  352,  and  The  Elmira,  16  Fed. 
135,  both  citing  authorities  and  holding  order  denying  motion  to 
quash  executions  was  not  appealable. 

Interest  upon  a  judgment  which  is  secured  by  positive  law  is 
as  much  a  part  of  the  judgment  as  if  expressed  In  It  p.  311. 

Cited  and  i>rinciple  followed  in  Nevada  Co.  v.  Hicks,  50  Ark.  421» 
8  S.  W.  182,  holding  decree  against  county  bore  Interest  although 
not  provided;  Gordon  v.  Third  Nat.  Bank,  56  Fed.  796,  13  U.  S. 
App.  554,  citing  authorities  and  holding  it  is  erroneous  on  affirmance 
to  compute  interest  to  date  and  enter  judgment  for  full  amount; 
Moran  v.  Hagerman,  69  Fed.  429,  citing  authorities  and  quashing 
execution  on  judgment  including  Interest  where  State  practice  did 
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not  allow  It;  dissenting  opinion,  Morley  v.  Lake  Shore  Ry.  Co.,  146 
U.  S.  175,  36  L.  931,  13  S.  Ct  59,  majority  holding  statute  reducing 
interest  is  not  void  when  retroactive. 

An  ecBeentlon  Issued  upon  a  forthcoming  bond  improperly  may 
be  quashed  on  motion  of  the  defendant,  p.  312. 

The  process  act  of  1828  adopted  the  foi*thcomlng  bond  in  Mis- 
sissippi as  part  of  the  final  process  of  that  State,  p.  312. 

Cited  and  principle  followed  in  United  States  v.  Murphy,  82  Fed. 
901,  holding  word  "  process  "  included  all  means  provided  for  com- 
pelling appearance;  Duncan  v.  Darst,  1  How.  306,  11  L.  141,  con- 
struing terms  "  modes  of  process,"  in  act  of  1789,  and  "  proceed^ 
ings  upon  executions  and  other  final  process,"  in  act  of  1828;  6 win 
^.  Breedlove,  2  How.  36,  11  L.  170,  holding  penalty  prescribed  in 
statute  to  enforce  performance  was  not  adopted;  Rogers  v.  Me* 
Kenzie,  1  Heislc.  517,  holding  exemption  laws  were  not  embraced 
unless  passed  prior;  Bjrrd  v.  Badger,  McAlL  445,  F.  C.  2,266,  holding 
process  act  of  1828  only  extends  to  all  ministerial  acts  of  sherifiT; 
Pollard  Y.  Cocke,  19  Ala.  197,  holding  State  law  as  to  place  of  sales 
by  sheriffs  governed  marshals;  Gorham  v.  Wing,  10  Mich.  497,  hold- 
ing act  of  1828  applies  to  redemptions;  Duncan  v.  Darst,  1  How. 
310,  11  L.  143,  holding  State  laws  prescribing  modes  of  discharge 
have  been  adopted  by  acts  of  Congress;  Moan  v.  Wllmarth,  3  Wood. 
ft  M.  402,  F.  C.  9,686,  holding  private  debtors  are  imprisoned  or  not 
according  to  State  law;  Ix>ckhurst  v.  West,  7  Met  237,  holding  stat- 
ute giving  directions  to  State  ofilcers  is  not  adopted;  United  States 
V.  Tetlow,  2  Low.  166,  F.  O.  16,456,  holding  State  and  Federal  laws 
to  be  cumulative. 

A  fortheomlng  bond  does  not  poesess  the  attributes  of  a  judg- 
ment, p.  313. 

Cited  in  Biscoe  v.  Sandefur,  14  Ark.  683,  citing  authorities  and 
holding  execution  Issued  on  forthcoming  bond  as  upon  Judgments; 
Whiting  v.  Beebe,  12  Ark.  548,  citing  authorities  and  holding  forth- 
coming bond  taken  and  forfeited  discharges  levy  and  satisfies 
judgment 

Federal  practice. —  State  decisions  regulating  the  practice  of 
courts  and  determining  what  shall  be  a  judgment  and  its  legal  effect 
are  not  binding  on  the  Supreme  Court  of  the  United  States,  p.  313. 

Cited  in  Railroad  Co.  v.  National  Bank,  102  U.  S.  56,  26  L.  76, 
citing  authorities  and  holding  State  decisions  on  general  commer- 
cial law  did  not  control;  Hambly  v.  Bancroft,  83  Fed.  447,  and 
Bancroft  v.  Hambly,  94  Fed.  979,  citing  authorities  and  holding  de- 
cisions construing  contract  are  not  followed. 

Federal  practice. —  It  is  the  duty  of  the  Supreme  Court  by  their 
decisions  to  preserve  the  supremacy  of  the  laws  of  the  United 
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States,  which  they  cannot  do  without  disregarding  all  State  laws 
and  State  decisions  which  conflict  with  the  laws  of  the  United 
States,  p.  314. 

Cited  in  Byrd  v.  Badger,  McAll.  446,  F.  G.  2,266,  holding  State 
statute  confounding  distinction  between  legal  and  equitable  rem- 
edies would  not  be  adopted. 

No  rule  made  by  a  district  Judge  will  be  recognized  as  binding 
except  those  made  by  District  Courts  exercising  Circuit  Court 
powers,  p.  314. 

Cited  in  Harris  t.  Hardeman,  14  How.  345,  14  L.  449,  where  rule 
regarding  process  adopted  by  District  Court  was  referred  to  but  not 
passed  upon. 

Referred  to  in  United  States  t.  Hanson,  28  Fed.  75,  holding  rule 
to  be  changed  by  the  act  of  June  30,  1879. 

Bules. —  A  State  statute  taking  away  the  right  to  a  writ  of  error 
in  the  case  of  a  forthcoming  bond  forfeited,  can  have  no  influence 
in  regulating  writs  of  error  to  the  Circuit  Court  of  the  United 
States,  and  a  rule  adopting  the  statute  as  a  rule  of  practice  is  void, 
p.  314. 

Cited  in  McCracken  v.  Hayward,  2  How.  616,  11  L.  400,  holding 
no  State  law  can  be  adopted  conflicting  with  act  of  Congress. 

No  writ  of  error  lies  on  a  refusal  to  quash  a  forthcoming  bond, 
p.  314. 

Cited  in  Loeber  v.  Schroeder,  149  U.  S.  585,  37  L.  859,  13  S.  Ct.  936, 
holding  error  would  not  lie  to  order  of  State  court  refusing  to  quash 
fieri  facias;  United  States  v.  Abatoir  Place,  106  U.  S.  162,  27  L.  129, 

I  S.  Ct  171,  citing  authorities  and  holding  denial  of  certificate  of 
reasonable  cause  of  seizure  was  not  reviewable. 

Appeals. —  Irregularity  in  suing  out  a  writ  of  error  by  one  or  sev- 
eral Joint  defendants,  without  asking  that  the  others  be  summoned 
and  served,  is  waived  where  the  defendant  in  error  appears  and 
*  defends,  p.  314. 

16  Pet  315-316,  10  L.  977,  GIBSON  v.  CHEW. 

Circuit  Courts  have  not  cognizance  of  any  suit  to  recover  the 
contents  of  a  note  or  other  chose  in  action  in  favor  of  an  assignee 
unless  such  suit  might  have  been  prosecuted  in  such  court  if  no 
assignment  had  been  made,  except  in  cases  of  foreign  bills  of 
exchange,  p.  316. 

Cited  and  principle  followed  in  Parker  v.  Ormsby,  141  U.  S.  85, 
35  L.  656,  11  S.  Ct  913,  citing  authorities,  Morgan  v.  Gay,  19  WalL 
S3,  22  L.  100,  and  Dromgoole  v.  Farmers,  etc.,  Bank,  2  How.  244, 

II  L.  253,  all  affirming  the  rule  of  the  principal  case;  United  States 
Nat  Bank  v.  McNair,  56  Fed.  327,  holding  same  to  be  true  under 
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jndicUinr  act  of  1887,  as  corrected  by  act  of  1888;  Codman  v.  Ver- 
mont etc.,  K.  H.  Co.,  17  Blatchf .  2,  F.  G.  2,936,  holding  rule  does  not 
apply  where  suit  was  against  Indorser,  Indorsement  being  filled  and 
note  made  payable  to  bearer  before  put  In  circulation;  Hill  v.  Winne, 

1  Blss.  277,  F.  G.  6,503,  holding  Federal  courts  have  no  jurisdiction 
of  foreclosure  by  assignee  where  contractors  are  citizens  of  samo 
State;  Clarke  t.  JanesTllle,  1  Biss.  101,  F.  G.  2,854,  holding  bond 

m 

by  city  to  railroad  In  same  State  cannot  be  sued  In  Federal  court 
by  assignee;  dissenting  opinion,  Marshall  v.  Baltimore,  etc.,  R.  R., 
16  How.  341,  14  L.  964,  majority  holding  citizen  of  Virginia  may  sue 
Baltimore  &  Ohio  Railroad  In  Circuit  Court. 

DisUngnlshed  in  Towne  v.  Smith,  1  Wood.  &  M.  119,  F.  C.  14,115, 
holdinif  where  note  passes  by  delivery.  Federal  courts  have  Juris- 
diction of  action  by  holder  resident  of  another  State;  Phillips  ▼. 
I'^reston,  5  How.  291,  12  L.  157,  holding  on  suit  between  indorsers 
ft  was  no  objection  that  second  Indorsee  and  defendant  were  clti- 
2ens  of  same  State. 

16  Pet  317-318.  10  L.  978,  BRADSTREBT  v.  POTTER.  * 

Supreme  Court  cannot  give  any  opinion  upon  i>olnts  not  properly 
before  It  P-  318. 

Cited  In  Dorbert  v.  State,  68  Md.  211,  11  Atl.  708,  holding  If  Record 
does  not  disclose  facts,  ruling  Is  presumed  correct;  Strain  y.  Gourdin, 

2  Woods,  382,  F.  G.  13,521,  holding  exceptions  first  taken  four  days 
after  verdict  will  not  be  considered;  Frlsbee  y.  Timanus,  12  Fla. 
543,  citing  authorities  and  holding  judgment  will  not  be  reversed  un- 
less error  clearly  appears. 

Api>eal  and  error. —  The  proper  function  of  a  court  in  a  writ  of 
error  is  to  pass  its  judgment  upon  the  points  excepted  to  In  the 
opinion  of  the  court  below  and  not  to  decide  the  law  of  the  case  in 
anticipation  of  its  trial  in  the  court  below,  p.  318. 

Cited  generally  to  this  point  in  Gray  v.  Belden,  3  Fla.  114. 

Costa  in  Supreme  Court —  In  all  cases  of  reversals  of  any  judg- 
ment or  decree  In  the  Supreme  Court,  except  where  the  reversal 
shall  be  for  want  of  jurisdiction,  costs  are  allowed  for  the  plaintiff 
in  error  or  appellant  as  the  case  may  be,  unless  otherwise  ordered 
by  the  court  p.  318. 

Cited  in  State  v.  Thompson,  81  Mo.  167,  citing  authorities  and 
holding  where  appeal  was  dismissed,  costs  could  be  rendered  against 
appellant;  Homthall  v.  The  Collector,  9  Wall.  567,  19  L.  562,  citing 
authorities  and  holding  that  where  Circuit  Court  dismisses  bill,  costs 
not  allowed. 

Miscellaneous  citations. —  Cited  in  New  Orleans,  etc.,  Co.  v.  Re- 
corder, etc.,  27  La.  Ann.  203,  on  the  point  that  assignee  of  note  could 
not  sue  in  Federal  court  where  assignor  could  not 
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16  Pet  31^^26,  10  L.  979,  ROACH  v.  HULINGS. 

Objections  not  taken  at  the  usual  stage  of  the  proceedings,  nor 
prominently  presented  on  the  face  of  the  record,  should  be  enter- 
tained only  in  obedience  to  the  strictest  requirements  of  the  law, 
p.  321. 

Cited  and  followed  in  Murry  v.  Burris,  6  Dak.  Ter.  180,  42  N.  W. 
29,  holding  questions  not  mere  irregularities  and  questions  of  juris- 
diction may  be  first  heard  on  appeal;  Barth  v.  Clise,  12  Wall.  403, 
20  L.  394,  holding  incurable  defect  should  be  noticed;  Garland  v. 
Davis,  4  How.  143,  11  L.  913,  holding  material  defect  in  pleadings 
and  verdict  may  be  noticed;  Schlencker  v.  Risley,  3  Scam.  488,  38 
Am.  Dec.  105,  holding  technical  defects  in  verdicts  could  not  be 
first  urged  on  appeal;  State  Bank  v.  Batty,  4  Scam.  202,  holding 
objection  to  form  of  verdict  could  not  be  first  taken  on  appeal; 
Schlencker  v.  Risley,  3  Scam.  487,  38  Am.  Dec.  104,  holding  such 
an  informality  was  not  ground  of  reversal;  Gautler  v.  Franklin, 
1  Tex.  738,  holding  decisions  must  conform  to  the  laws  whetlier 
presented  by  counsel  in  primary  or  appellate  courts  or  becoming 
manifest  otherwise  to  court. 

Practice. —  The  thirty-second  section  of  the  act  to  establish  courts 
providing  that  proceedings  should  not  abate  or  be  quashed  for  any 
defects  or  want  of  form,  la  sufficiently  comprehensive  to  embrace 
every  conceivable  step  to  be  taken  in  a  cause  from  the  emanation 
of  the  writ  down  to  the  judgment  P-  322. 

Cited  and  relied  upon  in  Parks  v.  Turner,  12  How.  46,  13  L.  887, 
holding  this  section  to  be  broad  enough  to  Include  verdicts;  Mc- 
Kean  v.  Cutler,  48  N.  H.  376,  citing  authorities  and  holding  ver- 
dicts may  be  amended;  Paige  v.  Loring,  1  Holmes,  278,  F.  C.  10,072, 
holding  court  may  amend  verdict  and  give  judgment  according  to 
right;  ChaflTee  v.  Pease,  10  Allen,  538,  where  court  amended  ver- 
dict by  inserting  nominal  damages  and  rendering  judgment  on  it; 
A  Quantity  of  Manufactured  Tobacco,  5  Ben.  468,  F.  C.  16,106a, 
holding  court  could  give  judgment  as  right  appeared  regardless  of 
form  of  verdict;  Garland  v.  Davis,  4  How.  147,  11  L.  914,  holding 
where  declaration  sounds  in  tort  and  plea  is  non-assumpsit  defect 
not  cured  by  verdict;  Morsell  v.  Hall,  13  How.  215,  14  L.  118,  hold- 
ing omission  to  enter  formal  judgment  upon  plea  could  not  be  as* 
signed  as  error;  Townsend  v.  Jemison,  7  How.  722,  12  L.  887, 
holding  omission  to  record  waiver  or  overruling  of  demurrer  no 
ground  of  reversal;  in  the  note  to  Gay  v.  Joplin,  4  McCrary,  463, 
citing  authorities  on  the  right  of  amendment;  dissenting  opin- 
ion, Taylor  v.  Baker,  1  Fla.  261,  majority  holding  party  complain- 
ing must  show  either  refusal  to  act  on  pleading  or  wrong  decision. 
Cited  generally  In  Bowden  v.  Bumham,  59  Fed.  755,  19  U.  S.  App. 
448,  citing  authorities  and  holding  Federal  courts  may  allow  amend- 


175  Notes  on  U.  S.  BeportB.  16  Pet  327-335 

ments  independent  of  statute;  Garland  y.  Dayls,  4  How.  154,  11  L. 
918,  oo  point  as  to  power  of  court  under  this  section  to  allow 
amendment. 

Objection  that  a  Jury  In  rendering  their  verdict  failed  to  respond 
separately  to  the  distinct  issues  they  were  swonl  to  try,  cannot  be 
first  urged  on  appeal,  where,  although  not  technically  responsive 
to  the  several  pleas,  it  virtually  answers  and  negatives  them  all, 
pp.  321,  322. 

In  trials  at  law,  while  decisions  as  to  the  weight  of  evidence 
belong  exclusively  to  the  Jury,  whenever  Instructions  upon  evidence 
are  asked,  it  is  the  court's  duty  to  judge  of  the  relevancy  and  also, 
to  some  extent,  of  the  certainty  of  the  evidence  proposed,  p.  323. 

Cited  generally  in  Holder  v.  State,  5  Ga.  446,  reviewing  instruc- 
tion in  murder  trial  and  holding  it  erroneous  as  precluding  con- 
sidering manslaughter  or  justifiable  homicide;  in  the  note  to  72 
Am.  Dec.  541,  discussing  at  length  the  power  of  court  to  comment 
on  evidence. 

InstructionB  are  properly  refused  where  the  evidence  tendered 
is  vague  and  confused,  establishes  nothing  pertinent  to  the  point 
raised,  and  does  not  warrant  as  a  legitimate  conclusion  from  it 
the  instructions  asked  for,  p.  326. 

Befusal  of  an  instruction  concerning  a  document  is  proper  where 
the  document  was  not  in  the  cause,  and  where  no  evidence  upon  It 
was  adduced,  p.  326. 

Miscellaneous. —  Cited  by  inadvertence  In  Selby  v.  Hutchinson,  4 
Glim.  328,  on  point  that  person  must  seek  remedy  on  special  con- 
tract alone  where  he  has  performed. 

16  Pet.  327-^335,  10  L.  982,  FRESH  v.  GILSON. 

Agency. —  Liability  for  the  acts  of  others  may  be  created  either 
by  a  direct  authority  for  their  performance  or  ratification  or  ac- 
quiescence, p.  330. 

Cited  in  Whitaker  v.  Morrison,  1  Fla.  35,  44  Am.  Dec.  633,  hold- 
ing indorser  does  not  waive  notice  by  part  payment  as  agent  of 
maker. 

Presumptions  can  stand  only  while  they  are  compatible  with  the 
conduct  of  those  to  whom  it  may  be  sought  to  apply  them,  and 
still  more  must  give  place  where  in  conflict  with  clear,  distinct  and 
convincing  piroof,  p.  331. 

Cited  in  Hurley  v.  Watson,  68  Mich.  539,  36  N.  W.  730,  holding 
presumption  of  familiarity  with  one's  own  books  may  be  overcome 
by  evidence. 

Agency. —  In  assumpsit,  orders  drawn  on  defendant  under  con- 
tract with  the  plaintiff  are  not  admissible  where  there  was  no  au- 


16  Pet  336-341  Notes  on  U.  8.  Bepoiia.  176 

tbority  or  right  to  make  nor  any  obligation  on  defendant  to  pay 
those  drafts,  p.  331. 

Statements  by  a  witness  as  to  testimony  by  another  on  the  trial 
of  a  cause  to  which  plaintiff  was  not  party,  without  attempt  to  ac- 
count for  the  absence  of  that  other,  are  Inadmissible,  p.  SSL 

The  best  evidence  the  nature  of  the  case  admits  of  must  always 
be  produced,  p.  382. 

Cited  in  Hepler  t.  State,  58  Wis.  63,  16  N.  W.  45,  holding  on  trial 
for  selling  liquor  without  license,  best  evidence  Is  record  of  licenses. 

Evidence. —  A  person  is  not  affected  by  that  which  Is  res  Inter 
alios  acta,  p.  332. 

Deeds. —  Wherever  the  rights  of  a  party  foimded  upon  a  deed  are 
dependent  upon  the  terms  and  conditions  of  that  deed,  the  instru- 
ment thus  defining  and  creating  those  rights  must  be  resorted  to 
and  must  regulate  the  modes  by  which  they  are  to  be  enforced  at 
law,  p.  333. 

Cited  in  Saxton  v.  Texas,  etc..  By.,  4  N.  Mez.  202  (383),  16  Pac. 
853,  holding  assumpsit  will  lie  on  contract  under  private  seal  of 
officer. 

Deeds. —  Where  a  deed  Is  the  foundation  of  a  claim  and  can  still 
be  regarded  as  subsisting  and  in  full  force  between  the  parties,  the 
action  to  enforce  its  provisions  must  be  upon  the  Instrument  Itself, 
p.  333. 

Deeds. —  Where  a  contract  contained  in  a  deed  has  been  varied 
or  substituted  by  the  subsequent  acts  or  agreements  of  the  parties, 
thereby  giving  rise  to  new  relations  between  them,  the  remedies 
originally  arising  out  of  the  deed  may  be  varied  In  conformity  with 
them,  p.  334. 

Assumpsit. —  Where  a  person  covenanting  to  perform  certain 
work  failed  or  refused,  but  afterwards  upon  the  parol  engagement 
of  the  covenantee,  or  by  his  acts,  amounting  in  law  to  an  engage- 
ment, has  gone  on  to  do  the  work,  he  may  recover  its  value  in 
assumpsit  upon  a  quantum  meruit,  p.  334. 

Cited  in  Kidgeway  v.  Toram,  2  Md.  Ch.  309,  holding  where  con- 
dition precedent  is  not  performed  and  parties  perform  other  parts, 
assumpsit  will  lie. 

Parol  evidence  is  admissible  to  show  the  contract  entered  into 
between  the  parties  has  been  modified  or  substituted  by  other  and 
new  contracts  and  to  show  acts  of  performance  by  the  parties  to 
these  new  or  modified  engagements,  p.  335. 

16  Pet  336-341,  10  L.  085,  PROUTY  v.  RUGGLBS. 

Inventions. —  Where  a  patent  Is  for  a  combination,  unless  it  Is 
proved  that  the  whole  combination  is  substantially  used,  it  is  not 
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a  violation  of  the  patent,  although  one  or  more  of  the  parts  may 
be  used  In  combination  with  another,  p.  340. 

The  dtatlons  collect  the  following  cases  affirming  and  variously 
applying  this  rule:  Many  y.  Sia^r,  16  Fed.  Gas.  693,  and  Olcott  y. 
Hawkins,  18  Fed.  Gas.  640,  both  holding  combination  is  not  In- 
fringed unless  whole  combination  was  substantially  ylolated;  Elec- 
tric Signal  Go.  y.  HaU  Signal  Go.,  114  U.  S.  98,  29  L.  99,  5  S.  Gt  1076, 
dflng  authorities  and  holding  combination  not  Infringed  by  com- 
bination with  different  elements  performing  different  functions; 
Storrs  y.  Howe,  4  Gllff.  889,  F.  G.  13,495,  holding  equlyalents  per- 
forming same  functions  may  constitute  infringement;  Stimpson  y. 
Baltimore,  etc.,  B.  R.,  10  How.  345,  13  L.  448,  holding  combination 
Is  not  Infringement  where  on  comparison  it  proyes  to  be  wholly 
dissimilar;  Nicholson  Pavement  Go.  y.  Hatch,  4  Sawy.  695,  F.  G. 
10,251,  holding  combination  similar  In  appearance  is  not  necessarily 
infringement;  Am.  Nicholson  Pavement  Go.  v.  Elizabeth,  1  Fed. 
Gas.  711,  holding  there  are  cases  in  which  change  of  form  may 
destroy  combination;  McBrlde  v.  Kingman,  72  Fed.  911,  citing  au- 
thorities and  holding  combination  Is  not  entitled  to  wide  range  of 
equivalents;  Rowell  v.  Lindsay,  113  U.  S.  102,  28  L.  907,  citing 
authorities  and  holding  combination  does  not  cover  each  part  taken 
separately;  Mlllner  y.  Schofleld,  4  Hughes,  260,  F.  G.  9,609a,  holding 
making  separate  materials  for  combination  Is  not  Infringement; 
8axe  T.  Hammond,  1  Holmes,  459,  F.  G.  12,411,  holding  manufac- 
ture of  one  element  Is  not  Infringement;  American  Rock  Boring 
Co.  y.  Sutherland  Falls  Marble  Go.,  18  Blatchf.  149,  2  Fed.  354, 
holding  combination  of  new  elements  with  old,  secures  new  ele- 
ments by  themselves;  Blake  v.  Smith,  3  Fed.  Gas.  606,  holding  that 
If  bearings  are  part  of  invention,  it  is  Infringement  to  use  them 
separately;  Hovey  y.  Stevens,  3  Wood.  &  M.  82,  F.  G.  6J46,  noldlng 
that  what  Is  new  In  combination  must  be  described;  In  re  Boughton, 
3  Fed.  Gas.  1000,  holding  there  may  be  combination  producing  cer- 
tain result,  although  no  parts  are  new:  Eames  v.  Godfrey,  1  Wall. 
79,  17  L.  647,  Seymour  v.  Osborne,  11  Wall.  556,  20  L.  43,  Reedy 
y.  Scott,  28  WaU.  367,  23  L.  Ill,  Dunbar  v.  Myers,  94  U.  S.  202,  24 
Lu  40,  Fuller  v.  Yentzer,  94  U.  S.  297,  24  L.  106,  Bantz  v.  Frantz, 
105  U.  S.  165,  Voss  v.  Fisher,  113  U.  S.  215,  28  L.  975.  5  S.  Gt. 
512,  Sanford  y.  Merrimac  Hat  Go.,  4  Gllff.  407,  F.  G.  12,313,  Graig 
y.  Smith,  4  DllL  852,  F.  G.  3,339,  Waterbury  B.  Go.  v.  Miller,  9 
Blatcbf.  07,  F.  0.  17,254,  citing  authorities,  Burdett  y.  Bstey,  16 
Blatchf.  109,  F.  C.  2,146,  Aiken  y.  Bemls,  3  Wood.  &  M.  353,  355, 
P.  G.  109,  Travers  v.  Palmer,  23  Fed.  512,  citing  authorities, 
Cramer  y.  Fry,  68  Fed.  210,  citing  authorities,  Kennedy  v.  Solar 
Ref.  Go.,  69  Fed.  718,  citing  authorities.  Hale  v.  Stimpson,  11  Fed. 
Gas.  188,  Huggins  y.  Hubby,  12  Fed.  Gas.  828,  Smith  y.  Downing, 
22  Fed.  Gas.  519,  Singer  v.  Walmsley,  22  Fed.  Gas.  218,  Wells  v. 
Jacques,  20  Fed.  Gas.  661,  and  Gage  v.  Herring,  107  U.  S.  644,  27 
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L.  608,  2  S.  Gt  823,  all  holding  patent  for  a  combination  Is  not  In- 
fringed by  nslng  less  than  all  the  elements;  Gould  v.  Bees,  15 
WaU.  194,  21  L.  41,  citing  anthorltles,  GIU  v.  Wells,  22  WalL  28, 
31,  22  L.  711,  712,  McMurray  y.  Mallory,  111  U.  S.  103,  28  L.  366^ 
4  S.  Gt  378,  Blake  y.  San  Francisco,  113  U.  S.  681,  28  L.  1071,  6 
S.  Gt  693,  BoweU  y.  Lindsay,  6  Fed.  293,  300,  10  Biss.  220,  228, 
Gross  y.  Livermore.  9  Fed.  608,  and  Crompton  y.  Belknap  Mills,  30 
Fed.  Gas.  1067,  all  holding  combination  Is  not  Infringed  by  com- 
bining Bome  of  parts  with  new  or  different  parts. 

Gited  also,  In  dissenting  opinion,  Stimpson  y.  Woodman,  10  WalL 
126,  19  L.  870,  majority  holding  change  Inyolylng  simply  mechan- 
ical skill  is  not  patentable;  in  dissenting  opinion.  The  Gom  Planter 
Patent  23  WalL  245,  n.,  23  L.  177,  majority  holding  combination 
was  infringed  where  operation  and  effect  was  same;  in  dissenting 
opinion,  Gochrane  y.  Deener,  94  U.  S.  792,  24  L.  143,  majority  holding 
machine  having  same  purpose  and  effecting  it  substantially  In  same 
manner,  was  infringement  Gited  generally  In  Ex  parte  Larowe, 
14  Fed.  Gas.  IIGO,  and  Ex  parte  Smith,  22  Fed.  Gas.  371«  both 
holding  one  combining  known  elements  Is  an  Iny enter;  Miller  v. 
Eagle  Manuf.  Go.,  151  U.  S.  208,  38  L.  131,  14  S.  Gt  319,  holding 
specific  device  described  in  patent  could  not  be  used  in  combina- 
tion; Herring  y.  Nelson,  14  Blatchf.  303,  F.  G.  6,424,  holding  patent 
for  combination  may  be  reissued  for  combination  of  fewer  ele- 
ments; Huber  y.  Nelson  Manuf.  Go.,  148  U.  B.  291,  37  L.  454,  13 
S.  Gt  610,  aflirmlng  38  Fed.  840,  citing  authorities  and  holding  re- 
Issue  leaving  out  element  was  not  valid;  Washburn,  etc.,  Manuf. 
Go.  V.  Oriesche,  5  McGrary,  249,  16  Fed.  671,  holding  assignee  of 
distinct  patents  has  no  greater  rights  than  his  assignors. 

Distinguished  in  Valentine  v.  Marshall,  28  Fed.  Gas.  871,  holding 
turning  i>olnt  on  question  of  Infringement  was  whether  defendant 
used  substantially  same  process;  Sharp  v.  Tifft  18  Blatchf.  136, 
2  Fed.  700,  holding  it  ibfringement  to  use  any  new  parts  of  com- 
bination; Holly  y.  Yergennes  Mach.  Co.,  18  Blatchf.  334,  4  Fed. 
81,  holding  combination  Including  new  parts  protects  new  parts; 
Mabie  v.  Haskell,  2  Gliff.  511,  F.  G.  8,653,  holding  that  where  patent 
was  not  for  combination,  use  of  part  of  elements  was  infringe- 
ment; Wallace  v.  Holmes,  9  Blatchf.  75,  F.  0.  17,100,  holding  manu- 
facturing some  of  the  parts,  they  being  useless  without  residue,  is 
infringing;  Ex  parte  Allen,  1  Fed.  Gas.  436,  where  it  was  held 
there  was  anticipation  and  second  Idevice  was  not  patentable. 

Inventions. —  Where  a  plaintiff  has  treated  certain  parts  of  a 
patent  for  a  combination  to  be  essential  parts  of  his  combination, 
the  use  of  either  alone  would  not  be  an  infringement,  p.  340. 

16  Pet  342-366»  10  L.  987,  WOOD  y.  UNITED  STATBa 

Bevenue  law. —  On  a  libel  for  forfeiture  of  goods  for  fraud  In 
the  Invoices,  the  original  grounds  of  seizure  are  of  no  consequence 
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and  whether  they  were  well  founded  or  not.  If  in  fiict  the  goods  are 
by  law  subject  to  forfeiture,  p.  859. 

Cited  in  Taylor  v.  United  States,  3  How.  206,  210,  11  L.  563,  565, 
holding  it  immaterial  who  makes  seizure  and  whether  regular  or 
causes  assigned. 

Fraud. —  To  establish  fraud  in  iUToices,  eyidence  of  other  fraud- 
ulent inyoices  is  admissible,  p.  360. 

Cited  and  principle  followed  in  United  States  y.  Thirty-six  Barrels 
of  High  Wines,  7  Blatchf.  474,  F.  G.  16,469,  holding  eyidence  of 
false  returns  through  seyen  months  preceding  was  admissible; 
United  States  y.  Three  Oases,  28  Fed.  Gas.  110,  holding  representa- 
tions of  agent  through  series  of  importations  are  admissible;  United 
States  y.  One  Hundred  and  Forty-six  Thousand  Six  Hundred  and 
Fifty  Glapboards,  4  Olitf.  304,  F.  O.  15,935,  and  Buckley  y.  United 
States,  4  How.  259,  11  L.  965,  both  holding  other  fraudulent  In- 
yoices  were  admissible;  Bloomer  y.  State,  48  Md.  529,  holding  other 
acts  of  nature  similar  to  the  one  charged  were  admissible. 

Fraud. —  Upon  the  question  of  fraudulent  intent,  it  is  allowable 
in  criminal  as  well  as  in  ciyll  cases  to  introduce  eyidence  of  other 
acts  and  doings  of  the  party  of  a  kindred  character,  p.  360. 

Cited  and  rule  followed  in  Tyler  y.  Angeylne,  15  Blatchf.  547, 
F.  0.  14,306,  holding  declarations  in  reference  to  proposed  acts 
of  fraud  were  admissible;  Haynes  y.  Ohristlan,  30  Mo.  App.  204, 
admitting  on  issue  of  fraudulent  alteration,  eyidence  of  other  al- 
terations; State  y.  KeUey,  65  Yt  534,  36  Am.  St  Rep.  885,  27  AtL 
203,  admitting  in  prosecution  for  larceny,  eyidence  of  other  lar- 
cenies; United  States  y.  A  Quantity  of  Tobacco,  6  Ben.  85,  F.  0. 
16,106,  where  eyidence  of  other  evasions  of  internal  reyenue  laws 
was  admitted;  United  States  y.  Snyder,  4  McOrary,  621,  14  Fed.  557, 
permitting  eyidence  of  other  false  returns  by  postmaster;  Farmer 
y.  State,  100  Ga.  45,  28  S.  B.  27,  citing  authorities  and  admitting 
eyidence  of  other  fraudulent  representations  on  accusation  of  being 
cheat  and  swindler;  State  y.  Myers,  82  Mo.  567,  52  Am.  Rep.  393, 
admitting  on  prosecution  for  obtaining  property  by  trick,  evidence 
of  similar  acts;  State  y.  Wilson,  143  Mo.  346,  44  S.  W.  724,  admitting 
on  prosecution  for  obtaining  property  by  fraud,  evidence  of  other 
fraudulent  purchases;  Trogdon  v.  Commonwealth,  31  Gratt  876,  ad- 
mitting on  charge  of  false  pretenses  evidence  of  other  false  pre- 
tenses; Penn  M.  L.  Ins.  Go.  v.  Mech.  Sav.  Bank  &  T.  Go.,  72  Fed. 
423,  37  U.  S.  App.  711,  38  L.  R.  A.  59,  and  n.,  citing  authorities  and 
holding  evidence  of  false  statements  in  other  applications  for  in- 
surance, admissible;  Spurr  v.  United  States,  87  Fed.  711,  admitting 
on  trial  for  certifying  checks  without  funds,  evidence  of  speculations 
by  bank  officers;  Barron  y.  Mason,  31  Yt  202,  admitting  in  action 
for  malicious  prosecution  reputation  of  being  guilty  of  similar  acts; 
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DaYl8  y.  Yorles,  141  Mo.  242,  42  B.  W.  709,  holding  evidence 'of  other 
acts  of  kindred  nature  was  admissible.  See  note  to  44  Am.  Rep. 
307,  citing  many  authorities. 

Evidence. —  Whatever  legally  conduces  to  establish  the  point  In 
issue  is  necessarily  embraced  in  it,  and,  therefore,  a  proper  subject 
of  proof,  whether  it  be  direct  or  only  presumptive,  p.  360. 

Fraud. —  Whenever  fraudulent  intention  is  to  be  estauusned,  col- 
lateral facts  tending  to  show  such  intention  are  admissible,  p. 
361. 

Cited  and  rule  applied  in  Warner  v.  Daniels,  1  Wood,  ft  M.  109, 
F.  0.  17,181,  citing  authorities  sud  holding  conversations  with  others 
admissible  to  prove  fraud;  Friend  v.  HamiU,  34  Md.  307,  citing  au- 
thorities and  admitting  acts  showing  malice  towards  family  of 
plaintiff;  Tobin  v.  Walklnshaw,  McAU.  191,  F.  O.  14,070,  holding 
acts  or  declarations,  though  not  simultaneous,  are  admissible  to 
prove  intent;  Bacon  v.  Towne,  4  Gush.  241,  holding  in  action  for 
malicious  prosecution  evidence  of  plaintiff's  bad  reputation  admis- 
sible on  probable  cause. 

Fraud. —  Where  fraud  is  to  be  made  out  in  evidence,  the  order 
in  which  proof  should  be  brought  to  establish  it  is  rather  a  mat- 
ter in  the  discretion  of  the  court  than  of  strict  right  in  the  parties, 
p.  361. 

Cited  in  Ooldsby  ▼.  United  States,  160  U.  S.  74,  40  L.  346,  16  S. 
Ct  218,  citing  authorities  and  holding  it  proper  to  admit  rebuttal 
although  more  properly  introduced  in  opening;  Mrst  Unitarian  Soc. 
V.  Faulkner,  91  U.  S.  418,  23  L.  284,  where  evidence  admitted  sub- 
ject to  condition  that  its  competency  be  shown. 

To  prove  fraud  in  the  importation  of  goods,  evidence  of  fraud  in 
importations  made  afterwards  is  admissible,  p.  361. 

Bevenne  lawi. —  Where  invoices  are  fraudulently  made,  the  fact 
that  they  had  been  entered  and  the  duties  paid  or  secured  at  the 
custom-house  at  New  York  upon  those  invoices  is  no  bar  to  the 
seizure  of  the  goods  in  Baltimore,  where  they  had  been  transported, 
p.  362. 

Cited  approvingly  and  principle  followed  in  United  States  y. 
StoweU,  138  U.  8.  17,  33  L.  559,  10  S.  Ct.  247,  and  United  States  v. 
Fifty-six  Barrels  of  Whiskey,  1  Abb.  (U.  S.)  100,  F.  C.  15,096,  citing 
authorities,  both  holding  forfeiture  under  statute  takes  place  at 
time  act  committed;  Henderson's  Distilled  Spirits,  14  Wall.  56,  20 
L.  817,  citing  authorities  and  holding  forfeiture  made  absolute  by 
statute  related  back  to  commission;  The  Cloth  Cases,  Crabbe,  345, 
F.  C.  2,902,  holding  not  too  late  to  allege  forfeiture  after  goods  bad 
been  passed  through  custom-house;  United  States  v.  Whiskey,  28 
Fed.  Cas.  537,  holding  forfeiture  incurred  before  seizure  enforcible 
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independent  of  affairs  existing  at  seizure;  United  States  y.  One 
Hmidied  Barrels  of  Spirits,  2  Abb.  (U.  S.)  814,  1  DiU.  57,  F.  O. 
15,948,  citing  anthorities,  and  The  Cloth  Gases,  Crabbe,  354,  855, 
F.  G.  2,902,  both  holding  forfeiture  was  not  defeated  by  transfer 
to  bona  fide  purchaser;  Galdwell  ▼.  United  States,  8  How.  379,  12 
Ia  1120,  holding  rights  of  bona  fide  purchasers  are  protected;  Glifton 
T.  United  States,  4  How.  248,  250,  11  L.  960,  961,  holding  the  same 
as  the  principal  case.  Glted  generally  in  United  States  y.  Segars,  27 
Fed.  Gas.  1017,  holding  that  where  goods  are  forfeited  one  loses 
duties  assessed  as  well  as  value  of  goods;  United  States  y.  TweWe 
Thousand  Three  Hundred  and  Forty-seyen  Bags  of  Sugar,  1  Abb. 
(U.  S.)  423,  note,  holding  Importer  liable  to  action  for  duties  al- 
though proceedings  for  forfeiture  pending. 

Statutes. —  To  effect  repeal  of  a  statute  by  implication,  there  must 
be  a  posltiye  repugnancy  between  the  proyislons  of  the  new  law  and 
those  of  the  old,  and  even  then  the  old  law  is  repealed  by  implica- 
tion only  pro  tanto,  to  the  extent  of  the  repugnancy,  p.  368. 

Cited,  approved  and  rule  followed  In  State  y.  Archibald,  43  lilnn. 
880,  45  N.  W.  607  (citing  authorities),  Oooke  y.  Ford,  2  FUpp.  32, 
F.  C.  3,173,  and  Chew  Heong  y.  United  States,  112  U.  S.  549,  28 
L.  773,  5  S.  Gt  260,  all  holding  repeals  by  implication  not  admitted 
where  two  acts  can  stand;  State  y.  Shaw,  28  Iowa,  78,  holding  to 
work  repeal  there  must  be  absolute  repugnancy;  United  States  y. 
Matthews,  173  U.  S.  388,  19  S.  Gt.  416,  and  United  States  y.  Sixty- 
seven  Packages,  17  How.  93,  15  L.  56,  both  holding  repugnancy  must 
be  clear  and  positive;  The  Reform,  8  Wall.  633,  18  L.  110,  holding 
repugnancy  must  be  clear  and  controlling  where  it  would  prejudice 
government;  Robinson  v.  Rippey,  111  Ind.  113,  12  N.  B.  142,  holding 
that  both  statutes  directed  to  same  end  does  not  work  repeal; 
Cortesy  v.  Territory,  7  N.  Mex.  99,  32  Pac.  507,  19  L.  B.  A.  356, 
holding  omission  of  clause  in  later  statute  did  not  work  repeal; 
McGlinchy  v.  United  States,  4  Cliff.  320,  F.  C.  8,808,  holding  later 
statute  of  limitations  did  not  repeal  provfslon  concerning  which  It 
was  silent;  Chicago,  etc.,  Ry.  v.  United  States,  127  U.  S.  409,  32  L. 
182,  8  S.  Gt.  1196,  holding  there  is  no  repeal  because  act  repeats 
some  provisions  and  omits  others  or  adds  new;  Red  Rock  v.  Henry, 
106  U.  S.  601,  27  L.  253,  1  S.  Ct.  438,  holding  later  affirmative  stat- 
ute is  no  repeal  unless  conflict  irreconcilable;  Powell  v.  Parkers- 
burg,  28  W.  Ya.  708,  holding  general  law  does  not  repeal  special 
law  unless  inconsistency  glaring;  McGavisk  v.  State,  etc.,  R.  R., 
84  N.  J.  L.  511,  holding  later  special  law  positively  repugnant  to 
former  general  law  defeats  it  pro  tanto;  Clay  County  v.  Society  for 
Savgn.,  104  U.  S.  688,  26  L.  860,  holding  act  incorporating  Illinois 
Southeastern  Ry.  Co.  did  not  repeal  the  general  law;  Hurst  v.  Sam- 
uels, 29  S.  C.  487,  7  S.  B.  826,  holding  rule  applied  with  especial 
force  where  repeal  affected  personal  liberty;  Winslow  v.  Morton, 
118  N.  0.  491,  24  S.  B.  418,  and  Trustees  of  Public  Schools  v. 
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Trenton,  80  N.  J.  Bq.  670,  both  holding  earlier  statute  repealed  only 
so  far  as  incompatible;  Dnnn  v.  City  of  Great  Falls,  13  Mont  63, 
31  Pac.  1019,  holding  constitutional  provisions  are  construed  by 
same  canons  of  construction;  State,  etc.,  B.  R.  v.  Kelley,  34  N.  J. 
li.  77,  holding  laws  relating  to  same  subject-matter,  but  differing 
In  mode  of  payment  and  assessment  were  Inconsistent;  Daviess  v. 
Fairbaim,  3  How.  646,  11  L.  765,  holding  later  statute  clearly  in- 
tended to  prescribe  the  only  rules,  repeals  former  one;  Butler  v. 
Russell,  3  CUff.  256,  F.  O.  2,243,  holding  that  where  revising  act 
covered  whole  subject-matter,  it  repealed  former  act;  Hudson  Fur- 
niture Co.  V.  Freed  Furniture  Co.,  10  Utah,  35,  36  Pac.  133,  holding 
statute  that  seller  "  accept  or  receive,"  repealed  by  statute  that 
he  "  accept  and  receive; "  Bank  of  British  N.  A.  v.  Cahn,  79  Cal. 
465,  21  Pac.  864,  holding  act  repealing  former  acts  only  so  far  as 
inconsistent  limits  extent  of  repeal.     Cited  and  rule  applied  In 
Sixty-five  Terra  Cotta  Vases,  10  Fed.  883,  United  States  v.  Smith, 
2  Blatchf.  130,  F.  C.  16,319,  United  States  v.  Collier,  3  Blatchf.  333, 
F.  C.  14.833,  Fabbri  v.  Murphy,  95  U.  S.  196,  24  L.  470,  Arthur 
V.  Homer,  96  U.  S.  140,  24  L.  812,  In  re  Secretary  of  Treasury, 
71  Fed.  510,  and  Anglo-Cal.  Bsmk  v.  Secretary  of  Treasury,  76  Fed. 
753,  48  U.  S.  App.  47,  all  construing  tariff  or  revenue  acts;  State 
V.  Judge  of  First  Dist.  Ct,  32  La.  Ann.  724,  State  v.  Otis,  42  N.  H. 
73,  and  Bobbins  v.  State,  8  Ohio  St.  191,  all  construing  penal  laws; 
Spencer  v.  State,  5  Ind.  55,  Western  Transp.  Co.  v.  The  Great 
Western,  29  Fed.  Cas.  786,  Ex  parte  Crow  Dog,  109  U.  S.  570,  27  L. 
1035,  3  S.  Ot  405,  and  Bevenue  Cutter  No.  1,  1  Brown,  95,  F.  C. 
11,713,  all  construing  acts  relating  to  Jurisdiction;  Flsk  y.  Henarle, 
13  Sawy.  321,  35  Fed.  232,  and  Dennis  v.  Alachua  Co.,  3  Wood, 
685,  F.  C.  3,791,  both  construing  acts  for  the  removal  of  causes; 
The  Menominle,  36  Fed.  202,  and  State  v,  Bowen,  38  W.  Va.  98,  18 
S.   E.  377,  both  construing  statutes  creating  or  enforcing  liens; 
McLaughlin  v.  Hoover,  1  Or.  32,  and  Branch  Bank  v.  Kirkpatrick, 
5  6a.  36,  37,  construing  acts  of  limitations;  United  States  v.  Walker, 
22  How.  311,  16  L.  386,  construing  acts  relating  to  compensation  of 
officers;  In  re  Moore,  66  Fed.  951,  construing  statute  relating  to  im- 
portation of  liquor  In  Alaska;  Chesapeake,  etc..  By.  v.  Hoard,  16 
W.  Va.  279,  construing  acts  relating  to  eminent  domain;  Herndon 
V.  Reed,  82  Tex.  651,  18  S.  W.  666,  construing  acts  relating  to  proof 
and  acknowledgment  of  written  Instruments;  Davles  v.  Creighton, 
33  Gratt  698,  construing'  statutes  relating  to  building  fund  asso- 
ciations; McConlha  v.  Guthrie,  21  W.  Va.  148,  construing  acts  relat- 
ing to  building  of  railroads;  Northern  Pac.  R.  v.  United  States,  36 
Fed.  286,  holding  resolution  of  Congress  relating  to  the  Northern 
Pacific  grant,  did  not  repeal  act  organizing  railroad;  United  States 
V.  Cook  Co.  Nat  Bank,  9  Blss.  59,  F.  G.  14,853,  holding  national 
bank  act  did  not  repeal  statute  giving  government  priority;  Hogan 
V.  Gulgon,  29  Gratt  709,  holding  act  authorizing  Judge  to  revoke 
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licenM  was  not  repealed  by  statute  relating  to  sale  of  wine;  Seavey 
T.  Seymonr,  3  CUflf.  454,  F.  C.  12,606,  holding  act  giving  secretary 
of  war  power  to  hear  applications  for  discharge  did  not  repeal 
section  14  of  judiciary  act  Cited  also  In  dissenting  opinion,  Jones 
Y.  State.  1  Iowa,  408,  majority  holding  act  of  1848,  defining  crimes, 
was  repealed  by  code;  dissenting  opinion.  Telegraph  Ck>.  y.  Byser, 
19  WalL  482,  22  L.  46,  majority  holding  eleventh  section  of  statute 
relating  to  stay  on  appeal  repealed  conflicting  pre-ezlstmg  rules. 

Bevenne  laws. —  Section  66  of  the  revenue  collection  act  of  1799 
was  not  repealed  by  Implication  by  the  acts  of  May  28,  1830,  or  July 
14,  1832,  relating  to  the  collection  of  customs,  pp.  364-366. 

Cited  and  principle  followed  in  United  States  v.  One  Hundred 
and  Fifty  Bales,  27  Fed.  Cas.  271,  holding  this  section  was  in  force 
in  1861;  United  States  v.  Seventy-eight  Casks  of  Books,  2  Bond, 
279,  F.  0. 16,258,  holding  this  section  was  not  repealed  by  section  1  of 
act  of  March,  1863;  United  States  v.  The  Cuba,  2  Hughes,  490,  F.  0. 
14,808,  holding  fiftieth  section  of  act  of  1799  was  not  repealed  by 
fourth  section  of  act  of  1866;  United  States  v.  Twenty-six  Bales, 
3  Ware,  208,  209,  F.  C.  16,570,  citing  authorities,  and  United  States 
V.  Sixty-seven  Packages,  17  How.  91,  15  L.  55,  dissenting  opinion,  p. 
94, 15  L.  56,  both  holding  the  same  as  the  principal  case.  Cited  gen- 
erally In  United  States  v.  Twelve  Thousand  Three  Hundred  and 
Forty-seven  Bags,  1  Abb.  (U.  S.)  421,  note,  holding  importer  liable 
to  action  for  duties  though  proceedings  for  forfeiture  pending. 

Distinguished  in  United  States  v.  Twenty-six  Cases,  1  Cliff.  684, 
F.  0.  16,571,  holding  this  section,  so  far  as  it  related  to  lmx>ortations 
by  manufacturer,  repealed  by  act  of  March  1,  1832. 

RevenuA  laws. —  To  enforce  a  forfeiture  under  acts  of  1830  and 
1832,  it  would  be  necessary  to  allege  aU  the  special  circumstances 
of  the  examination  and  detection  of  the  fraud  under  the  authority 
of  the  collector,  p.  365. 

Limited  hi  Buckley  v.  United  States,  4  How.  260,  261,  11  L.  966, 
holding  Information  need  not  aver  these  special  circumstances. 

Berenue  law. —  On  a  libel  of  information  on  a  seizure  of  goods 
for  fraud  in  the  invoices,  the  burden  of  proof  is  on  the  claimant 
p.  366. 

Cited  in  Cliquot's  Champagne,  3  WalL  143,  144,  18  L.  121,  holding 
provisions  of  act  of  1799,  relating  to  burden  of  proof,  apply  to  act 
of  18G3;  The  Brig  Busy,  2  Curt.  587,  F.  C.  2,232,  citing  authorities 
and  holding  having  of  goods  on  board  not  on  manifest  placed  burden 
on  claimant 

Bevenne  law. —  Under  the  seventy-first  section  of  the  revenue 
collection  law  of  1799,  probable  cause  means  reasonable  ground  of 
presumption  that  the  charge  is  or  may  be  well  founded,  p.  366. 
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Cited  in  United  States  y.  Twenty-six  Diamond  Rings,  1  Bprague, 
297,  F.  0.  16,572,  holding  certificate  of  reasonable  cause  may  be 
granted  for  doubts  of  law. 

Miscellaneous. —  Cited  in  United  States  v.  One  Hundred  and 
Twenty-nine  Packages,  27  Fed.  Cas.  285,  on  the  point  that  revenue 
laws  are  to  be  liberally  construed  to  effect  their  object;  In  re  Brink- 
man,  7  Bank.  Reg.  424,  4  Fed.  Cas.  146,  on  point  that  Congress  has 
Jurisdiction  in  cases  in  bankruptcy. 

16  Pet  367-434,  10  L.  997,  MARTIN  v.  WADDBLL. 

Grants. —  The  right  of  the  king  of  Bngland  to  make  grants  of 
land  on  this  continent  witli  all  the  powers  and  prerogatives  of  gov- 
emment,  cannot  at  this  day  be  questioned,  p.  408. 

Cited  in  dissenting  opinion,  Moulton  y.  Ldbbey,  87  Me.  496,  ma- 
jority holding  grant  of  province  of  Maine  would  not  necessarily  be 
construed  as  impairing  right  of  piscary.  Cited  generally  in  Estes 
Park  Toll  Road  Co.  y.  Edwards,  3  Colo.  App.  77,  32  Pac  550,  defining 
and  referring  to  definitions  of  word  "  grant" 

HSnglish  possessions  in  America  were  not  claimed  by  right  of 
conquest  but  by  right  of  discovery,  p.  409. 

Cited  in  Shiyely  y.  Bowlby,  152  U.  S.  50,  38  L.  360,  14  S.  Ct  567, 
holding  title  to  Oregon  was  founded  upon  discovery  and  settlement 

International  law. —  According  to  the  principles  of  international 
law,  as  then  understood,  the  Indian  tribes  in  America  were  regarded 
as  mere  temporary  occupants  of  the  soil,  and  the  absolute  rights  of 
property  and  dominion  were  held  to  belong  to  the  European  nation 
by  which  any  particular  portion  of  the  country  was  first  discovered, 
p.  409. 

Cited  in  Southampton  v.  Mecox  Bay  Oyster  Co.,  116  N.  Y.  7,  22 
N.  E.  389,  holding  Indians  had  no  title  which  they  could  grant 

Grants. —  The  country  mentioned  in  the  letters-patent  of  Charles 
II  to  the  duke  of  York  was  held  by  the  king  in  his  public  and 
regal  capacity  as  the  representative  of  the  nation  and  in  trust  for 
them,  p.  409. 

Fishery. —  Since  Magna  Charta  the  king  cannot  grant  to  a  subject 
a  portion  of  the  soil  covered  by  the  navigable  waters  of  the  king- 
dom, so  as  to  give  him  an  immediate  and  exclusive  right  of  fishery, 
either  for  shell  fish  or  floating  fish,  within  the  limits  of  the  grant 
p.  410. 

Cited  and  this  holding  relied  upon  in  State  v.  Black  River  Phos- 
phate Co.,  32  Fla.  92,  13  So.  613,  holding  king's  grant  would  not 
Justify  erecting  structure  injurious  to  navigation;  Coxe  v.  State,  144 
N.  Y.  406,  39  N.  E.  402,  holding  Parliament  and  crown  together 
could  not  grant  seacoast  below  shore  line;  Clement  v.  Bums,  43 
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N.  H.  616,  dtlng  authorities  and  holding  owner  on  navigable  waters 
may  maintain  trespass  for  entry  unconnected  with  navigation  or 
fishery.  Explained  in  Chapman  v.  Hoskins,  2  Md.  Gh.  489,  holding 
State  may  grant  land  covered  by  waters  subject  to  right  to  fish. 
Cited  in  dissenting  opinion,  Gould  v.  Hudson  River  R.  R.,  6  N.  Y. 
565,  majority  holding  owner  adjoining  navigable  river  is  not  entitled 
to  compensation  from  railroad  building  track.  Cited  generally  In 
ProvldeDce  Steam  Eng.  Co.  v.  Providence,  etc.,  S.  B.  Co.,  12  R.  I. 
300,  862,  364,  34  Am.  Rep.  659,  660,  663,  on  point  as  to  power  of  the 
sovereign  to  convey  soil  under  navigable  waters. 

Held  inapplicable  in  Brookhaven  v.  Strong,  60  N.  Y.  66,  adhering 
to  Rogers  y.  Jones,  1  Wend.  237,  holding  king  could  make  such 
grants. 

Watar-couTses. — When  the  Revolution  took  place,  the  people  of 
each  State  became  themselves  sovereign,  and  in  that  character  held 
the  absolute  rights  to  all  their  navigable  waters  and  the  soil  under 
them,  for  their  own  national  use,  p.  410. 

The  citations  collect  a  large  number  of  authorities  upon  this  in- 
teresting point  They  show  that  the  syllabus  holding  has  been 
widely  indorsed,  and  in  part  apply  its  principle  as  follows:  Chicago 
V.  McGinn,  51  HL  273,  2  Am.  Rep.  800,  citing  authorities.  Pollard 
V.  Hagan,  8  How.  229,  11  L.  573,  and  Lux  v.  Haggln,  69  Cal.  335, 
10  Pac.  719,  all  holding  navigable  waters  and  soils  under  them  were 
not  granted  to  United  States  by  States;  Grifflng  v.  Gibb,  McAU.  224, 
F.  C.  5,819,  holding  right  of  State  is  subject  only  to  right  of  Congress 
to  regulate  commerce;  Case  v.  Toftus,  14  Sawy.  217,  39  Fed.  733, 
5  L.  R.  A.  688,  and  n.,  Cobum  v.  San  Mateo  County,  75  Fed.  527, 
citing  authorities,  In  re  Narragansett  Indians,  40  Atl.  367  (R.  I.), 
holding  States  on  declaration  of  independence  succeeded  to  rights 
of  colony  and  of  crown;  Mumford  v.  Wardwell,  6  WalL  436,  18  L. 
761,  and  Knight  v.  United  States  Land  Assn.,  142  U.  S.  183,  35  L. 
962,  12  S.  Ct.  264,  all  holding  that  new  States  admitted  had  same 
rights  as  original  States  in  respect  to  waters;  Illinois  v.  Illinois  Cent 
B.  R.,  33  Fed.  755,  citing  authorities  and  holding  that  Illinois,  on 
admission,  acquired  Jurisdiction  of  lands  within  her  boundaries 
covered  by  Lake  Michigan;  Scranton  y.  Wheeler,  57  Fed.  810,  811, 
812,  16  U.  S.  App.  152,  holding  patent  of  United  States  conveys  no 
title  to  land  lying  under  stream;  Renwlck  v.  The  D.  &  N.  W.  R. 
Co.,  49  Iowa,  669,  holding  title  to  tide  land  is  in  State  and  not 
United  States;  Kenyon  v.  Knipe,  46  Fed.  313,  holding  whether 
grantee  of  United  States  takes  soil  below  high-water  mark,  de- 
pends upon  State  law;  Woodruff  v.  North  Bloomfield  Gravel  Min. 
Co.,  9  Sawy.  500,  18  Fed.  777.  holding  Congress  could  not  authorize 
nuisance  within  navigable  stream  within  State;  Norrls  v.  Boston, 
7  How.  556.  12  L.  817,  holding  Congress  has  not  i)ower  to  control 
fl«heries  within  State;  Willow  River  Club  v.  Wade,  100  Wis.  94, 
76  N.  W.  274,  42  L.  R.  A.  313,  and  n.,  holding  the  prerogatives  of 
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€ie  crown  vested  In  the  State;  Commonwealth  t.  Alger,  7  Gush.  93, 
holding  right  to  control  sea  for  purposes  of  navigation  and  fishery 
vested  in  the  State;  Commonwealth  v.  Manchester,  152  Mass.  243, 
244,  23  Am.  St.  Rep.  831,  832,  25  N.  E.  117,  9  L.  R.  A.  241,  242, 
holding  jurisdiction  of  States  over  fisheries  extends  same  distance 
as  jurisdiction  of  nations;  Adams  v.  Ulmer,  91  Me.  53,  39  Atl.  350, 
holding  sovereignty  of  State  over  tide  waters  for  marine  league 
from  shore  was  never  surrendered;  Hardin  v.  Jordan,  140  U.  S.  382, 
35  L.  433,  11  S.  Ct.  812,  citing  authorities  and  holding  extent  of 
prerogative  of  State  depends  upon  laws  of  each  State;  Morris  v. 
United  States,  174  U.  S.  226,  228,  230,  19  S.  Ct  662,  663,  664,  holding 
title  to  lands  under  Potomac  river  conveyed  by  grant  of  Charles  I 
to  Lord  Baltimore,  passed  to  United  States  upon  final  acquisition 
of  District  of  Columbia;  St  Louis,  etc.,  Ry.  v.  Ramsey,  53  Ark. 
321,  22  Am.  St  Rep.  198,  18  S.  W.  932,  8  L.  R.  A.  561,  holding  beds 
of  non-tidal  navigable  streams  belong  to  State;  State  v.  Tower,  84 
Me.  445,  24  Atl.  899,  holding  State  has  exclusive  jurisdiction  to 
regulate  fisheries;  State  v.  Harrub,  95  Ala.  182,  86  Am.  St  Rep.  197, 
10  So.  753,  15  L.  R.  A.  763,  holding  State  has  absolute  control  of 
oysters  and  oyster  beds;  McCready  v.  Commonwealth,  27  Oratt  987, 
988,  holding  act  forbidding  planting  of  oysters  by  non-resident  con- 
stitutional; Sloan  V.  Biemlller,  34  Ohio  St  514,  holding  right  of 
fishing  in  Lake  Erie  and  its  bays  is  In  public;  Manchester  v.  Massa- 
chusetts, 139  U.  S.  260,  35  L.  165,  11  S.  Ct  563,  holding  statute  of 
Massachusetts  to  protect  fisheries  of  Buzzards  bay  valid;  Smith  v. 
Maryland,  18  How.  74,  75,  15  L.  271,  citing  authorities  and  holding; 
soil  in  Chesapeake  bay  within  boundaries  of  Maryland  belongs  to 
State  in  trust  for  public;  Bowlby  v.  Shively,  22  Or.  426,  30  Pac. 
159,  holding  Oregon  had  title  to  tide  lands  and  might  dispose  of 
them  subject  to  navigation  and  commerce;  Dunlap  v.  Common- 
wealth, 108  Pa.  St  614,  holding  Pennsylvania  had  same  jurisdiction 
over  waters  of  Lake  Erie  as  if  included  in  grant  to  Pennsylvania; 
Craig  V.  Kline,  65  Pa.  St  410,  3  Am.  Rep.  643,  holding  Pennsyl- 
vania may  prohibit  floating  of  saw  logs  in  Susquehanna  river; 
Mahler  v.  N.  &  W.  Transp.  Co.,  35  N.  Y.  356,  holding  that  on  Revo- 
lution, dominion  over  Long  Island  sound  devolved  on  New  York 
and  Connecticut;  The  Sloop  Martha  Anne,  Olc.  22,  F.  C.  9.146,  hold- 
ing inhabitants  of  Oyster  Bay  township  on  Long  Island  sound  have 
exclusive  right  to  oyster  fishing;  Sage  v.  Mayor,  154  N.  Y.  71,  61 
Am.  St  Rep.  596,  47  N.  B.  1098,  38  L.  R.  A.  610,  holding  under 
Dongan  and  Montgomery  charters  there  vested  in  New  York  city  sur- 
rounding tide  lands;  Van  Dolsen  v.  Mayor,  etc.,  of  N.  Y.,  21  Blatchf. 
457,  17  Fed.  818,  holding  city  of  New  York  could  not  obstruct  one 
claiming  under  grant  by  crown  in  1676  and  1677;  Illinois  Cent  R. 
R.  V.  Illinois,  146  U.  S.  456,  458,  36  L.  1044,  13  S.  Ct  119,  120,  hold- 
ing tide  lands  held  in  trust  for  people  and  cannot  be  alienated  to 
their  detriment;  Chisholm  v.  Caines,  67  Fed.  291,  holding  titie  of 
sovereign  is  held  in  trust  for  public;  McCready  v.  Virginia,  94  U.  S. 
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8H  24  Lb  248,  holding  State  can  grant  exclusive  right  for  raising 
oysters;  Faciflc  Gas  Imp.  Co.  v.  Ellert,  64  Fed.  435,  436,  holding 
State,  if  its  laws  permit,  may  dispose  of  tide  lands. 

Other  citing  cases  make  the  following  applications  of  the  syllabus 
principle:  Galveston  v.  Menard,  23  Tex.  3i)6,  holding  Republic  of 
Texas  could  grant  that  part  of  Galveston  bay  called  the  flats; 
State  y.  Pacific  Guano  Co.,  22  S.  G.  84,  holding  State  held  for  pub- 
lic use  and  may  dispose  of  beds  of  tidal  streams  by  statute,  but  not 
by  officers  as  ''vacant  land;"  United  States  v.  Bain,  3  Hughes, 
604,  F.  C.  14,496,  holding  State  could  authorize  lease  of  space  for 
dock;  Woodruff  v.  North  Bloomfleld  Min,  Co.,  9  Sawy.  611,  18  Fed. 
785,  holding  State,  except  under  power  of  eminent  domain,  cannot 
interfere  with  navigable  streams;  Water  Power  Co.  v.  Water 
Commrs.,  168  U.  S.  359,  362,  42  L.  501,  502,  18  S.  Ct  161,  162,  hold- 
ing rights  of  riparian  owners  are  measured  by  rules  of  State;  Mills 
T.  United  States,  46  Fed.  747,  holding  rights  of  riparian  owners 
are  subordinate  to  control  of  government  for  navigation;  Barney  v. 
Keokuk,  94  U.  S.  338,  24  L.  228,  holding  soil  of  Mississippi  belong 
to  the  State;  St  Clair  v.  Ix)vlngston,  23  WaU.  68,  23  L.  63,  holding 
riparian  proprietor  entitled  to  alluvion;  State  v.  White  Oak  River 
Corp.«  111  N.  C.  663,  16  S.  B.  332,  holding  State  could  make  in- 
dictable any  obstruction  of  river;  Woodman  v.  Kilbourn  Mfg.  Co., 
1  Abb.  (U.  S.)  164,  1  Biss.  552,  F.  C.  17,978,  holding  legislature  may 
taquire  into  necessity  for  dam' and  prescribe  conditions;  Ravens  wood 
V.  Flemings,  22  W.  Va.  57,  46  Am.  Rep.  490,  holding  legislature  may 
forbid  building  wharf  between  high  and  low- water  mark;  Austin 
V.  Rutland  R.  R.,  21  Blatchf.  363,  17  Fed.  470,  holding  State  and 
riparian  owner  together  have  right  to  erect  wharves;  Weston  v. 
Sampson,  8  Cush.  353,  54  Am.  Dec.  766,  holding  legislature  could 
establish  Unes  in  harbor  beyond  which  no  wharf  could  be  extended; 
Bisenbach  v.  Hatfield,  2  Wash.  241,  242,  26  Pac.  540,  dissenting 
opinion,  273,  26  Pac.  550,  holding  a  riparian  owner  could  not  ex- 
tend wharves  below  high-water  mark  as  against  State;  Union  Depot, 
etc.,  Co.  V.  Brunswick,  31  Minn.  800,  47  Am.  Rep.  789,  17  N.  W. 
628,  holding  State  could  not  take  away,  without  compensation,  ri- 
parian owner's  right  to  wharf  beyond  low- water  mark;  GUman  v. 
Philadelphia,  3  WalL  726,  18  L.  99,  where  court  refused  to  enjoin 
bridge  by  Philadelphia  over  Schuylkill  river;  United  States  v.  New 
Bedford  Bridge,  1  Wood.  &  M.  409,  410,  413,  427,  F.  C.  15,867,  hold- 
ing Circuit  Court  could  not  under  act  of  1789  punish  erection  of 
bridge  or  obstruction  of  navigation;  Smith  v.  Rochester,  92  N.  Y. 
484,  44  Am.  Rep.  403,  holding  diversion  under  act  of  legislature 
to  injury  of  millowner  may  be  enjoined;  People  v.  Gold  Run  D. 
Co.,  66  Cal.  151,  56  Am.  Rep.  88,  4  Pac.  1159,  holding  dumping  of 
mining  debris  into  non-navigable  stream  could  be  enjoined;  State 
V.  Black  River  Phosphate  Co.,  32  Fla.  93,  13  So.  644,  holding  stat- 
ute for  benefit  of  riparian  owners  did  not  give  right  to  take  phos- 
phate below  high  water. 
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Cited  also,  in  dissenting  opinion,  Bridge  Co.  t.  United  States,  105 
O.  S.  491,  26  L.  1150,  majority  lioiding  power  of  regulating  bridges 
affecting  navigation  of  waters  of  United  States  is  in  Congress; 
dissenting  opinion,  Monlton  v.  Libbey,  37  Me.  502,  majority  holding 
State  has  right  to  regulate  Ashing;  dissenting  opinion,  Stevens  r. 
Paterson  &  N.  B.  B.,  34  N.  J.  L.  567,  majority  holding  State  is  ab- 
solute owner  of  land  in  all  navigable  water  within  its  territorial 
Umits.  Cited  generaUy  in  Mobile  v.  Hallett  16  Pet  266,  10  L.  960, 
construing  act  involved  in  the  principal  case;  Mobile  v.  Bslava,  16 
Pet  257,  258,  10  L.  957,  construing  grant  by  Congress  of  water  lots 
to  city  of  Mobile;  Lowndes  v.  Huntington,  158  U.  S.  30,  88  L.  623, 
14  S.  Ct  765,  holding  grant  to  Huntington  conveyed  lands  under  tide 
water  in  Huntington  bay;  Commonwealth  v.  Brie  By.,  62  Pa.  St 
292,  1  Am.  Bep.  408,  holding  among  reserved  State  rights  was  that 
of  eminent  domain;  Geer  v.  Connecticut,  161  U.  S.  529,  40  L.  797, 
16  S.  Ct.  604,  holding  ownership  of  wild  game  is  to  be  exercised 
for  whole  people.  See  note  to  53  Am.  St  Bep.  291,  containing 
valuable  discussion  of  title  to  land  covered  by  tidal  and  other 
navigable  waters;  also  notes  to  23  Am.  St  Bep.  838,  and  16  Am. 
Bep.  527. 

Grants  by  authority  of  States  must  be  tried  and  determined  by 
different  principles  from  those  which  apply  to  grants  of  the  British 
crown,  p.  410. 

Water-courses. —  Grants  of  property  under  navigable  waters  are 
strictly  construed  and  it  will  not  be  presumed  that  the  king  intended 
to  part  with  any  portion  of  the  public  domain  unless  clear  and  es- 
pecial words  are  used  to  denote  it,  p.  411. 

Cited  and  principle  affirmed  and  followed  in  Gamer's  Case,  3 
Gratt  680,  750,  758,  on  grant  between  sovereigns  and  construing 
grant  of  Northwest  territory;  Moulton  v.  Libbey,  37  Me.  487,  491,  59 
Am.  Dea  61,  64,  holding  right  of  fishery  reserved  from  grant  of 
Charles  I  to  Sir  Ferdinando  Georges;  Van  Dolsen  v.  New  York,  17 
Fed.  819,  21  Blatchf .  457,  holding  grant  by  crown  stopped  at  high- 
water  mark;  Commonwealth  v.  Boxbury,  9  Gray,  492,  holding  this  to 
be  especially  true  on  grant  of  land  held  in  fiduciary  capacity  for  pub- 
lic use;  Shively  v.  Bowlby,  152  U.  S.  10,  38  L.  335,  14  S.  Ct  551,  hold- 
ing rule  of  construction  of  grant  by  sovereign  different  from  that 
governing  private  grants;  De  Lancey  v.  Piepgras,  138  N.  Y.  37,  33 
N.  E.  824,  holding  lands  below  high  water  did  not  pass  by  patent 
unless  actually  included;  Mobile  v.  Emanuel,  1  How.  103,  11  L.  63, 
holding  grant  does  not  pass  lands  under  arm  of  sea  except  by 
special  words;  Bosborough  v.  Pic  ton,  12  Tex.  Civ.  App.  116,  34 
S.  W.  792,  holding  grant  along  sea  coast  did  not  pass  title  to  land 
under  water;  State  v.  Pacific  Guano  Co.,  22  S.  C.  75,  holding  title 
in  navigable  streams  does  not  pass  by  grant  of  superjacent  land; 
Concord  Manuf .  Co.  v.  Bobertson,  66  N.  H.  12,  13,  14,  25  Atl.  723, 
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724, 18  H  B.  A.  686^  687,  holding  in  grants  bounded  on  large  natural 
ponds  boundary  is  water's  edge;  Proprietors  of  Mills  v.  Common- 
wealth, 164  Mass.  234,  41  N.  B.  283,  and  Watuppa  Reseryoir  Go.  v. 
Fall  River,  147  Mass.  560,  18  N.  B.  473,  1  L.  B.  A.  470,  and  n.,  both 
holding  grant  will  not  give  exclusive  right  to  waters  of  pond  unless 
In  clear  terms;  Connecticut  River  Lumber  Co.  v.  Olcott  Falls  Co., 
65  N.  H.  387,  21  AU.  1095,  13  L.  R.  A.  835,  and  n.,  holding  intent 
to  discontinue  way  over  river  not  shown  by  grant  of  land  under 
It;  Packer  v.  Bird,  137  U.  S.  671,  34  L.  821.  11  S.  Ct  212,  holding 
title  under  Mexican  grant  did  not  extend  beyond  bank  or  include 
island;  People  v.  Lambier,  5  Den.  15,  47  Am.  Dec.  275,  holding  stat- 
ute authorizing  erection  of  piers  and  filling  bed  did  not  Justify  clos- 
ing space  between  river  and  street;  State  v.  Black  Biver  Phosphate 
Co.,  32  Fla.  107,  13  So.  648,  citing  authorities  and  applying  rule 
in  construing  act  giving  right  to  dig  phosphate  from  beds;  dissent- 
ing opinion,  Stevens  v.  Paterson  &  N.  B.  B.,  34  N.  J.  L.  650,  ma- 
jority holding  statute  giving  right  to  lay  road  along  river  will  not 
give  right  to  take  land  below  high  water.  Cited,  arguendo,  in 
Barre  v.  Fleming,  29  W.  Va.  324,  1  S.  B.  738,  citing  authorities  and 
holding  riparian  owners  in  Ohio  owned  to  low- water  mark;  Shively 
V.  Bowlby,  152  U.  S.  15,  16,  17,  18,  30,  43,  49,  38  L.  337,  338,  342,  347, 
349,  14  S.  Ct.  553,  554,  559,  564,  566,  holding  donation  bounded  by 
Columbia  river  passed  no  right  below  high  water,  as  against  grant 
ft-om  State;  Clark  v.  Peckham,  10  B.  I.  38,  14  Am.  Bep.  657,  holding 
riparian  owner  had  right  of  which  he  cannot  lawfully  be  deprived. 
See  note  to  10  Am.  Dec.  387,  discussing  navigable  rivers  as  boun- 
daries; note  to  19  Am.  St  Bep.  228,  containing  valuable  discussion 
on  rights  of  landowners  in  navigable  waters. 

Distinguished  in  Kiefer  v.  Germ.  Am.  Seminary,  46  Mich.  640, 
10  N.  W.  51,  where  grant  to  educational  corporation  was  con- 
strued to  effect  general  intent 

Oranta. —  Under  the  grant  by  Charles  II  to  the  duke  of  York  in 
1664  and  1674,  the  rivers,  bays,  and  arms  of  the  sea  and  all  preroga- 
tive rights  within  the  limits  of  the  charter  passed,  except  those 
saved  in  the  letters-patent,  p.  411. 

Cited  in  Clement  v.  Bums,  43  N.  H.  619,  holding  grants  to  colonies 
vested  crown's  right  in  waters  to  be  held  for  public. 

Grants. —  In  construing  the  grant  by  Charles  II  to  the  duke  of 
Tork  in  1664  and  1674,  the  laws  and  institutions  of  Bngland,  the 
history  of  the  times,  the  object  of  the  charter,  the  contemporaneous 
construction  given  to  it,  and  the  usage  under  it  for  the  century  and 
more  which  has  since  elapsed,  are  all  entitled  to  consideration  and 
weight  p.  411« 

Orants. —  Object  of  the  grant  by  Charles  II  to  duke  of  York  in 
1664  and  1674  stated,  p.  412. 
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ViBhery, —  There  is  a  public  common  of  piscary  belonging  to  the 
people  of  England  in  the  sea  or  creeks  or  arms  thereof,  p.  412. 

Oited  in  Weston  r.  Sampson,  8  Onsh.  353,  54  Am.  Dec.  766,  and 
Moulton  T.  Libbey,  37  Me.  403,  59  Am.  Dec.  65,  both  holding  com- 
mon right  of  fishery  included  fishery  of  clams;  Commonwealth  v. 
Bailey,  13  Allen,  542,  citing  authorities  and  holding  public  right 
of  fishing  includes  shell  fish.  Cited,  arguendo,  in  Sterling  v.  Jack- 
son, 69  Mich.  496,  13  Am.  St.  Rep.  411,  37  N.  W.  850,  Iioldlng  one 
has  exclusive  right  of  hunting  and  sporting  on  his  own  land, 
whether  upland  or  covered  with  water. 

Grants. —  On  the  grant  by  Charles  II  to  the  duke  of  York  in  1664 
and  1674,  the  estate  and  rights  of  the  king  passed  to  the  duke  in 
the  same  condition  in  which  they  had  been  held  by  the  crown  and 
upon  the  same  trusts,  p.  413. 

Grants. —  On  the  grant  by  Charles  II  to  the  duke  of  York  in  1664 
and  1674,  the  land  under  the  navigable  waters  were  passed  to  the 
grantee  as  one  of  the  royalties  incident  to  the  powers  of  govern- 
ment, and  were  to  be  held  by  him  in  the  same  manner  and  for  the 
same  purposes  that  the  navigable  waters  of  England  and  the  soils 
under  them  are  held  by  the  crown,  pp.  413,  414. 

Cited  in  Commonwealth  t.  Rozbury,  9  Gray,  482,  holding  Mas- 
sachusetts colony  grant  conveyed  all  public  and  private  rights  in 
sea  shore;  Church  v.  Meeker,  84  Conn.  428,  holding  that  in  1651 
title  to  shores  of  Connecticut  was  m  king  In  trust  for  public;  also 
cited  in  the  note  to  10  Am.  Dec  385. 

Grants. —  The  principles  governing  the  construction  of  the  grant 
by  Charles  II  to  the  duke  of  York  in  1664  and  1674  apply  with 
equal  force  on  the  surrender  of  the  grant  by  the  duke  of  York  to 
the  twenty-four  proprietors  and  also  to  the  surrender  made  after- 
wards by  these  proprietors  to  Anne,  queen  of  England,  and  the 
grant  was  restored  In  the  condition  in  which  it  originally  came  to 
the  duke  of  York,  pp.  435,  416. 

Deeds. —  Whatever  propositions  may  have  been  made  or  opin- 
ions expressed  before  the  execution  of  a  deed,  the  deed  Itself  must 
be  regarded  as  the  final  agreement  between  the  parties,  p.  416. 

Sovereignty. —  When  the  people  of  New  Jersey  took  possession 
of  the  reins  of  government  and  the  powers  of  sovereignty,  preroga- 
tives and  regalities  which  before  belonged  to  the  crown  or  Parlia- 
ment became  immediately  and  rightfully  vested  in  the  State,  p. 
416. 

Cited  and  this  holding  relied  upon  In  American  Dock  Imp.  Co.  v. 
Tees  of  Public  Schools,  39  N.  J.  Eq.  4.12,  holding  title  of  New  Jersey 
is  proprietary  in  fullest  extent,  including  power  to  grant  to  in- 
dividuals; Gough  V.  BeU,  21  N.  J.  L.  160,  161,  164,  holding  New 
Jersey  proprietors  cannot  grant  lands  below  high- water  mark;  Case 
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af  Pea  Patch  Island,  SO  Fed.  Oas.  1137,  holding  any  conveyance  by 
pfoprietora  after  independence  was  void;  Stevens  v.  Paterson  & 
N.  R.  R.,  34  N.  J.  L.  587,  8  Am.  Rep.  271,  holding  proprietors  did 
not  under  grant  from  duke  of  York  take  property  under  navigable 
rivers;  Den  v.  Association  of  New  Jersey,  15  How.  432,  433,  14 
Lu  760,  761,  holding  soil  under  waters  of  East  New  Jersey  belonged 
to  State  and  not  to  proprietors;  Bell  v.  Gough,  23  N.  J.  L.  654,  655, 
674,  70C.  holding  in  New  Jersey  title  to  land  on  tide  waters  ex- 
tends to  high  water;  Gough  v.  Bell,  22  N.  J.  L.  455,  456,  459,  468, 
476^  478,  479,  480,  487,  488,  holding  in  New  Jersey  owner  may  extend 
Improvements  by  wharves  or  filling  up,  unless  prevented  by  State. 

Judgmenta  —  Local  law. —  Decision  of  a  State  court  construing 
a  charter  granted  by  the  crown  does  not  of  itself  bind  the  Federal 
Supreme  Court,  but  when  it  confirms  the  construction  uniformly 
placed  on  it,  and  laws  have  been  founded  upon  it  and  extensive  im- 
provements made  under  it,  the  judgment  should  be  regarded  as  con- 
clusive, pp.  417,  418. 

Cited  in  Murrell  v.  Jones,  40  Miss.  582,  holding  State  decisions 
construing  local  laws  binding,  but  leaving  question  in  doubt  where 
question  of  public  policy  under  Federal  Constitution  is  involved. 

Water-oourses. —  With  respect  to  land  under  water,  the  public  use 
for  passing  and  repassing  and  all  the  purposes  for  which  a  public 
way  may  be  used  are  open  to  the  public;  the  owner  nevertheless 
retaining  all  the  rights  and  benefits  of  the  soil  that  may  not  im- 
pede or  interfere  with  the  use  as  a  public  highway,  per  Thompson, 
J^  dissenting,  p.  421. 

Cited  in  McCready  ▼.  Commonwealth,  27  Gratt  991,  holding 
navigable  waters  are  property  of  State,  to  be  controlled  for  public 
benefit. 

Miscelhmeous.— Cited  by  inadvertence  In  Marriott  v.  Brune,  9 
How.  636,  18  li.  289,  on  meaning  of  words  'Mess  than  the  invoice 
value." 

16  Pet.  485-450,  10  L.  1022,  DOBBINS  v.  COMMISSIONERS  OF 
DRIB  COUNTY. 

Supreme  Court  has  Jurisdiction  where  a  State  law  is  questioned 
on  Federal  grounds,  and  the  decision  below  is  in  favor  of  its  va- 
lidity, p.  444. 

Taadttion. —  The  obligation  to  pay  taxes  rests,  not  upon  the  privi- 
leges enjoyed  or  protection  given  to  a  citizen  by  government,  but 
upon  the  necessity  of  money  for  support  of  State  in  times  of  peace 
or  war,  pp.  445,  446. 

Cited  in  Van  Brocklin  v.  Tennessee,  117  U.  S.  159,  29  L.  847,  6 
8.  Ct  674,  holding  United  States  cannot  hold  property  as  monarch 
may  for  private  purposes. 
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Taxes  are  never  assessed  unless  It  be  a  capitatioB  tax,  npon 
persons  as  persons,  but  upon  them  on  account  of  their  goods,  and 
the  profits  made  upon  their  professions,  trades  and  occupations, 
p.  446. 

The  obligation  to  pay  taxes  only  becomes  a  charge  upon  the 
person  in  consequence  of  the  power  of  the  State  to  enforce  the 
payment  of  taxes  by  coercion,  p.  446. 

Taxation  is  a  sacred  right,  essential  to  the  existence  of  govern- 
ment, an  incident  of  sovereignty;  the  right  of  legislation  is  co- 
extensive with  the  incident,  to  attach  it  upon  all  persons  and  prop- 
erty within  the  jurisdiction  of  the  State,  p.  447. 

Taxation.—  There  is  a  concurrent  right  of  legislation  In  the  States 
and  the  United  States,  except  as  both  are  restrained  by  the  Con- 
stitution, p.  447. 

Cited  and  rule  applied  in  Sweatt  v.  Boston,  etc..  By.,  8  ClifP.  8S2, 
5  Bank.  Reg.  249,  F.  C.  13,684,  holding  States  and  United  States  ex- 
ercising Jurisdiction  within  same  limits,  are  independent  sovereign- 
ties; Norris  v.  Doniphan,  4  Met  (Ky.)  431,  on  the  point  that  States 
and  United  States  are  sovereign  within  their  respective  spheres. 

Taxation. —  Both  the  States  and  the  United  States  are  restrained 
in  the  power  of  taxation  by  express  prohibitions  in  the  Constitu- 
tion, and  the  States  by  such  as  are  necessarily  implied  when  the 
exercise  of  the  right  by  a  State  conflicts  with  the  perfect  execution 
of  another  sovereign  power  delegated  to  the  United  States,  p.  447. 

Cited  in  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  008, 
F.  C.  15,867,  holding  State  cannot  levy  duties  on  tonnage  and  im- 
ports and  forbid  entries  of  vessels. 

Constitutional  law. —  The  government  of  the  United  States  is 
supreme  within  its  sphere  of  action,  p.  447. 

Cited  in  In  re  Brinkman,  7  Bank.  Reg.  426,  4  Fed.  Cas.  147,  hold- 
ing State  courts  cannot  take  cognizance  of  matter  of  wliich  Federal 
courts  have  exclusive  jurisdiction. 

Oflicers. —  The  presumption  is  that  the  compensation  given  to 
officers  by  law  is  no  more  than  the  services  are  worth  and  only  such 
In  amount  as  will  secure  from  the  officer  the  diligent  performance 
of  his  duties,  p.  440. 

Taxation. —  A  State  law,  rating  and  assessing  a  captain  in  the 
United  States  revenue  cutter  service,  for  liis  office  under  the  United 
States,  for  county  rates  and  levies,  is  unconstitutional,  p.  450. 

The  following  cases  indorse  and  rely  upon  this  holding:  State 
V.  Bell,  PhilL  (N.  C.)  00,  holding  one  Ucensed  under  United  States 
revenue  laws  was  not  officer  exempt  from  taxation;  Van  Brocklin 
V.  State,  117  U.  8.  170,  178,  20  L.  852,  854,  6  S.  Ct  681,  685,  holding 
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FMeral  property  cannot  be  taxed  by  State;  Fagan  v.  Chicago,  Sir 
UL  233,  heading  Federal  property  cannot  be  assessed  for  public  im- 
provements; Andrews  v.  The  Auditor,  28  Oratt  127,  holding  State 
cannot  tax  Federal  buildings  erected  on  private  land;  Searight  v. 
Stokes,  3  How.  178,  11  L.  550,  holding  mall  carriage  Is  exempt 
ttom  taxation;  Farmers,  etc.,  Nat.  Bank  t.  Bearing,  91  U.  8.  34,  23 
L.  IfiO,  holding  State  can  exercise  no  control  over  national  banks; 
Barker  v.  Rochester  Nat  Bank,  59  N.  H.  811,  holding  national  banks 
not  subject  to  penalty  of  State  statute  against  usury;  People  v. 
Commissioners  of  Taxes,  35  N.  Y.  446,  holding  stockholders  of 
oatlonal  or  State  bank  whose  capital  Invested  In  bonds  of  United 
States  may  be  taxed;  People  v.  Hoffman,  87  N.  Y.  15,  17,  holding 
certificates  of  indebtedness  issued  under  act  of  Congress  not  ex- 
onpt;  In  re  Sheffield,  64  Fed.  836,  holding  exclusive  right  to  make 
and  rend  invention  cannot  be  taxed;  Commonwealth  v.  Westing- 
house  EL  &  Manuf.  Co.,  151  Pa.  St.  271,  24  Atl.  1110,  holding  stock 
of  corporation  invested  In  patent  right  cannot  be  taxed;  Santa 
Glara  v.  So.  Pac.  R.  R.,  9  Sawy.  171,  18  Fed.  388,  holding  railroad 
created  in  State  taxable  altliough  employed  by  general  government  ; 
United  States  v.  Ames,  1  Wood.  &  M.  85,  F.  C.  14,441,  holding  in 
place  oyer  which  Jurisdiction  ceded  to  United  States,  State  laws 
cannot  thwart  cession;  Flfield  v.  Close,  15  Mich.  508  (citing  au- 
thorities), and  Jones  v.  Keep,  19  Wis.  376,  381,  both  holding  act 
of  Congress  requiring  stamp  to  be  affixed  to  procoRs  is  void;  Davis 
V.  Richardson,  45  Bliss.  503,  7  Am.  Rep.  734,  holding  written  con- 
tract not  stamped  as  provided  was  admissible;  State  v.  Garten,  82 
Ind.  6,  8,  2  Am.  Rep.  318,  321,  holding  Congress  could  not  impose 
stamp  tax  on  official  bonds;  Day  v.  Buffinton,  3  Cliff.  388,  F.  C. 
3,675,  and  The  CoUector  v.  Day,  11  WalL  122,  127,  20  L.  125,  126, 
both  holding  Congress  cannot  Impose  tax  on  salary  of  State  Judge; 
West  River  Bridge  Co.  v.  Dix,  6  How.  548,  12  L.  552,  on  point  that 
office  taxable  by  government  under  which  held  but  not  by  other 
governments. 

Cited  also  In  dissenting  opinion,  Central  Pac.  R.  R.  v.  California, 
162  U.  S.  148,  149,  40  L.  922,  923,  16  S.  Ct.  787,  majority  hold- 
ing property  of  Federal  corporation  may  be  taxed  by  State,  but  not 
franchise;  dissenting  opinion,  Colte  v.  Society  for  Savings,  32  Conn. 
191,  majority  holding  savings  bank  not  entitled  to  deduction  from 
tax  on  account  of  Federal  securities.  Cited,  but  not  directly  applied. 
in  Commonwealth  v.  Bfann,  5  Watts  &  S.  417,  holding  legislature 
eould  not  diminish  compensation  of  Judges  during  continuance  of 
office;  Maxwell  v.  State,  8  Heisk.  638,  holding  statute  imposing 
tax  on  lawyers  la  void;  Pollock  v.  Farmers'  Loan  &  T.  Co.,  158 
U.  &  665,  89  li.  1135,  15  S.  Ct  931,  dissenting  opinion,  p.  691,  39  L. 
1144,  15  8.  Ct.  941,  and  Pollock  v.  Farmers'  Loan  &  T.  Co.,  167  U. 
8.  582»  684,  691,  39  L.  819,  820,  823,  15  S.  Ct  690,  693,  dissenting 
opinion,  p.  646,  39  L.  842,  15  a  Ct  7H  both  holding  income  tax 
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is  direct  tax  and  void;  State  v.  Aiken,  42  S.  C.  262,  20  8.  B.  236,  26 
L.  R.  A.  363,  dissenting  opinion,  and  McGuUongh  y.  Brown,  41  8.  G. 
250,  19  S.  E.  474,  23  L.  B.  A.  422,  botli  holding  act  of  1892,  providing 
for  sale  of  liquors  by  State,  was  void;  Sweatt  v.  Boston,  etc.,  R.  R., 
3  Cliff.  352,  5  Bank.  Reg.  249,  F.  O.  13,684,  holding  Ck)ngress  can 
make  railroads  created  by  State  liable  to  bankrupt  law.  See,  also, 
valuable  note  to  83  Am.  St  Rep.  401,  on  taxation  of  pnblic  property. 
Distinguished  in  Melcher  v.  Boston,  9  Met  75,  77,  holding  clerk 
in  post-office  is  taxable  on  his  income;  Manhattan  Ck).  v.  Blake,  148 
U.  S.  426,  37  L.  509,  13  S.  Ct.  645,  sustaining  tax  by  Congress  upon 
deposits  in  bank;  Burlington,  etc.,  R.  R.  v.  Hayne,  19  Iowa,  139« 
holding  lands  granted  by  Congress  for  railroad  are  taxable;  Com- 
monwealth V.  Erie  Ry.  Co.,  62  Pa.  St  298,  1  Am.  Rep.  410,  holding 
tax  on  railroads  within  State  at  rate  per  ton  upon  goods  carried  is 
valid;  in  the  dissenting  opinion,  Morris  v.  Boston,  7  How.  538,  12 
L.  809,  majority  holding  State  statute  imposing  tax  on  alien  pas- 
sengers was  void;  Debolt  v.  Ohio  L.  Ins.  &  T.  Co.,  1  Ohio  St  589, 
holding  act  incorporating  State  Bank  of  Ohio  contained  no  pledge 
not  to  alter  mode  of  taxation.  Limited  in  State  ex  reL  Dawson,  in  re 
Strowbridge,  39  Ala.  387,  holding  it  related  to  agencies  created  by 
Federal  government  and  not  to  persons  or  property  within  State. 

• 

16  Pet  451-455,  10  L.  1028,  PARISH  v.  ELLIS. 

Supreme  Court  cannot  exercise  the  appellate  Jurisdiction  con- 
ferred upon  it  except  in  the  form  prescribed  by  law,  p.  452. 

Cited  and  followed  in  Fenn  v.  Holme,  21  How.  486,  16  L.  200, 
holding  State  pract^*e  allowing  ejectment  upon  equitable  titles 
cannot  affect  Federal  courts.  Cited  generally  in  Abbott  v.  Un. 
Mut  L.  I.  Co.,  127  Ind.  73,  26  N.  B.  154,  on  point  that  proceedings  to 
foreclose  liens  are  equitable  and  enforcible  in  Federal  courts. 

Appeal  and  error. —  If  proceedings  in  territorial  courts  are  pro- 
ceedings at  law  and  not  in  equity,  the  Supreme  Court  of  the  United 
States  has  no  jurisdiction  to  hear  the  case,  where  brought  up  by 
appeal  instead  of  error,  p.  453. 

Cited  in  Nelson  v.  Huidekoper,  66  Fed.  617,  30  U.  S.  App.  88, 
holding  judgment  for  personal  injuries  not  reviewable  in  Circuit 
Court  of  Appeals  on  appeaL 

Appeal  and  error  —  Bower. —  A  proceeding  for  the  allotment  of 
dower  is  a  case  at  law,  and  the  Supreme  Court  of  the  United  States 
has  no  jurisdiction  where  it  is  brought  up  from  a  territorial  court 
by  appeal,  pp.  453,  454. 

Cited  in  Henderson  v.  Chaires,  25  Fla.  30,  6  So.  164,  holding 
summary  proceeding  to  recover  dower  is  proceeding  at  law;  Godwin 
V.  King,  31  Fla.  540,  13  So.  Ill,  holding  on  summary  proceeding  to 
admeasure  dower  relief  other  than  that  authorized  not  grantable; 
Cast  V.  Cast,  1  Utah,  123,  holding  divorce  proceedings  are  on  equity 
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side  of  court;  Stevens  v.  Baker,  1  Wash.  Ter.  319,  holding  act  de- 
stroying distinctions  between  law  and  equity  violates  organic  act; 
Browning  t.  Browning,  3  N.  Mex.  375  (466),  9  Pac.  681,  construing 
the  meaning  of  "  common  law,"  as  used  In  organic  act. 

16  Pet  455-494,  10  L.  1029,  HARPBNDING  V.  DUTCH  RBFORMBD 
CHURCH. 

Practice. —  If  It  appears  from  the  bill  or  plea  that  complainant, 
under  the  statutes  of  the  State,  has  no  standing  In  court.  It  Is  the 
rale  of  the  court  not  to  proceed  further  and  dismiss  the  bill,  p.  486. 

Statute  of  limitations. —  In  a  plea  of,  It  Is  unnecessary  to  rely 
in  terms  on  the  statute,  p.  487. 

Cited  In  Williams  v.  First  Presb.  Soc,  1  Ohio  St  508,  holding  bar 
appearing  by  bill  may  be  taken  advantage  of  upon  demurrer. 

Statute  of  limitations. —  The  court  Is  bound  to  judicially  notice 
the  statute  when  facts  are  stated  and  relied  on  as  a  bar  to  further 
proceedings  If  they  are  found  sufficient,  p.  487. 

Answer. —  To  test  sufficiency  of,  every  allegation  of  bill  must  be 
taken  as  true  which  the  answer  does  not  deny,  and  inquiry  made 
whether  those  facts  being  admitted,  the  plea  Is  sufficient  to  bar 
the  dalm  to  relief  set  up  by  the  bill,  p.  487. 

Followed  In  Nugent  v.  Boyd,  3  How.  439,  11  L.  670,  where  an- 
swer excepted  to  on  ground  It  contained  no  legal  grounds  of  de- 
fense. 

One  tenant  in  common  may  hold  adversely  to  and  bar  his  co- 
tenant,  p.  489. 

Cited  In  Pattison  v.  Maloney,  38  La.  Ann.  890,  holding  the  same 
as  the  principal  case;  Dubois  v.  Campau,  28  Mich.  318,  citing  au- 
thorities and  holding  possession  would  generally  only  become  ad- 
vene by  hostile  action. 

Title. —  The  Incidents  of  rents,  proceeds  of  sales  and  discovery 
of  title  papers  follow  the  title,  p.  492. 

Statute  of  limitations. — After  twenty  years*  adverse  possession, 
defendants  have  a  title  as  undoubted  as  if  they  had  produced  a  deed 
in  fee  simple  from  the  true  owner,  of  that  date,  and  all  inquiry  into 
their  title  or  Its  incidents  Is  cut  off,  p.  492. 

Oited  and  principle  followed  in  Home  v.  Carter,  20  Fla.  56,  citing 
aothoritles  and  holding  adverse  possession  may  confer  possessory 
title  against  former  owner;  Bogardus  v.  Trinity  Church,  4  Sandf. 
Ch.  738,  739,  holding  occupancy  is  good  adverse  possession  without 
written  evidence  of  title;  Hamilton  v.  Boggess,  63  Mo.  246,  citing 
authorities  and  holding  mere  trespasser  cannot  acquire  title  beyond 
aetoal  tenancy;  Fain  v.  Oarthrlght,  5  Ga.  15,  dtlng  authorities  and 
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holding  possession  of  one  entering  under  contract  of  purchase  is 
adverse;  l^foody  v.  Fleming,  4  Ga.  121,  48  Am.  Dec.  215,  holding 
grant  from  State  Is  color  of  title  though  grant  void. 

Corporatlong. —  Where  a  corporation,  at  the  time  of  a  defise  to 
it,  was  incapable  of  taking,  and  afterwards  became  capable  by 
statute,  time  would  confirm  the  title  of  the  corporation  because  of 
the  newly-created  capacity,  p.  493. 

Cited  in  Tees  of  Davidson  College  v.  Chambers,  8  Jones  Bq.  281. 
holding  where  college  limited  to  certain  holding,  any  surplus  in 
legacy  vested  in  next  of  kin;  Bogardus  v.  Trinity  Church,  4  Sandf. 
Ch.  758,  on  point  that  if  income  were  greater  than  allowed,  it  was 
a  question  between  church  and  sovereign;  Cromle  v.  Louisville  Or- 
phans' Home  Soc.,  3  Bush  (Ky.),  384,  on  point  that  where  devise  to 
corporation  is  void,  no  stranger  can  take  advantage  of  defeasibillty. 

Distinguished  in  Matter  of  McOraw,  111  N.  Y.  101,  19  N.  B.  251, 
2  L.  R.  A.  394,  and  n.,  holding  heirs  or  next  of  kin  could  raise  ques- 
tion that  bequest  to  corporation  was  void. 

Federal  courts  are  bound  to  conform  to  the  decisions  of  State 
courts  in  the  construction  of  their  acts  of  limitation,  p.  493. 

Cited  and  followed  in  Capelle  v.  Trinity  M.  B.  Church,  11  Bank. 
Reg.  539,  5  Fed.  Cas.  39,  Tioga  R.  R.  v.  Blossburg,  etc.,  R.  R.. 
20  WalL  143,  150,  2%  L.  335,  337,  and  Andreae  v.  Redfleld,  98  U.  8. 
235,  25  L.  162,  all  holding  same  as  principal  case;  Amy  v.  Dubuque, 
98  U.  S.  471,  25  L.  229,  following  State  decision  as  to  when  stat- 
ute began  to  run;  Davie  v.  Briggs,  97  U.  S.  637,  24  L.  1089,  adopt- 
ing construction  by  State  by  expression  "  beyond  the  seas; "  Porter- 
field  V.  Clark,  2  How.  125,  11  L.  205,  holding  decisions  construing 
State  laws  are  adopted  in  Supreme  Court  of  United  States;  State 
V.  Grand  Trunk  Ry.,  3  Fed.  889,  citing  authorities  and  following 
decisions  construing  proceeding  to  be  criminal  and  not  dvll;  Levy 
V.  Mentz,  23  La.  Ann.  262,  holding  In  construing  statutes  relating 
to  titles  to  and  liens  on  realty,  State  decisions  govern;  Dubois  v. 
McLean,  4  McLean,  488,  F.  C.  4,107,  holding  State  decision  to  be 
authority  even  as  against  decision  of  Supreme  Court  of  XJnite<l 
States;  Bauserman  v.  Blunt,  147  U.  S.  652,  37  L.  318,  13  S.  Ct  460, 
citing  authorities  and  following  State  decisions  even  In  case  de- 
cided other  way  by  Circuit  Court;  Balkam  v.  Woodstock  Iron  Co., 
154  U.  S.  188,  38  L.  957,  14  S.  Ct.  1014,  following  State  decisions  al- 
though it  might  have  decided  differently  if  question  originally 
before  It 

Federal  practice. —  Where  no  distinction  is  made  by  the  State 
courts  between  a  religious  corporation  and  an  individual  in  regard 
to  capacity  to  hold  by  force  of  the  statute  of  limitations,  none  can 
be  taken  by  the  Supreme  Court  of  the  United  States,  p.  493. 

Statute  of  limitations. —  In  New  York  a  naked  possession  Is  pro- 
tected by  the  statute  to  the  extent  of  the  substantial  and  actual 
inclosures  for  all  the  time  necessary  to  form  the  bar,  p.  493. 
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Statnte  of  limitatioiis  is  equally  binding  on  the  courts  of  chan- 
cery as  at  law,  where  the  complainants  seek  to  have  an  account  of 
rents  and  profits  accruing  out  of  a  legal  estate,  p.  494. 

Cited  in  York's  Appeal,  110  Pa.  St  83,  2  AtL  69,  citing  authorities 
and  holding  statute  of  limitations  may  be  pleaded  as  well  in  equity 
SB  at  law;  Miles  t.  Yiyian,  79  Fed.  863,  51  U.  S.  App.  202,  holding  the 
statute  equally  binding  in  equity  as  at  law,  where  Jurisdiction 
concurrent. 

Statnte  of  lixnitatioas. —  A  plea  averlng  that  all  the  parts  of  the 
land  sold  had  been  conyeyed  and  the  moneys  recelTed  more  than 
forty  years  before  the  plea  was  filed,  is  a  condusive  bar,  p.  494. 

DismissaL —  A  bill  is  property  dismissed  as  to  all  lots  disclaimed 
by  the  answer  and  plea,  p.  494. 

16  Pet  496-^12, 10  L.  1044,  OABPBNTBB  v.  PB0VIDBNCB-WA8H- 
INGTON  INS.  CO. 

This  case  came  before  the  Supreme  Court  again  and  is  reported 
in  4  How.  216,  11  L.  946. 

Inaorance. —  A  mortgagor  and  a  mortgagee  may  each  separately 
insure  his  own  distinct  interest  in  the  property,  p.  601. 

InauTanee. —  Where  a  mortgagee  insures  solely  on  his  own  ac- 
count it  is  but  an  insurance  of  his  debt  and  if  his  debt  is  paid,  the 
policy  ceases,  p.  601. 

Cited  and  followed.  Bank  of  So.  Car.  v.  Bicknell,  1  CllfP.  91,  F. 
C.  898,  holding  on  insurance  by  consignee,  consignor  cannot  sue  on 
policy.  See  note  to  64  Am.  Dec.  693,  discussing  insurable  interest 
of  a  mortgagee;  also  note,  20  Am.  Dec.  612,  discussing  insurable 
interest 

Insurance. —  Where  a  mortgagee  insures  solely  on  his  own  ac- 
count if  the  premises  are  destroyed,  before  extinguishment  of  the 
debt  the  insurers  are  bound  to  pay  it  if  it  does  not  exceed  the  in- 
surance, and  are  entitled  to  an  assignment  of  the  debt  from  the 
moTtg&gee,  p.  60L 

Cited  and  principle  followed  in  Dick  v.  Franklin  F.  Ins.  Co.,  10 
Mo.  App.  884,  886,  citing  authorities  and  holding  trustee  in  deed  of 
tnist  has  insurable  interest;  Bxcelsior  F.  Ins.  Co.  v.  Royal  Ins.  Co., 
55  N.  Y.  366,  867,  14  Am.  Rep.  280,  281,  citing  authorities  and  hold- 
ing mortgagee  need  not  exhaust  remedy  on  mortgage  before  calling 
on  insurer;  Motley  t.  Manuf.  Ins.  Co.,  29  Me.  840,  60  Am.  Dec. 
593,  holding  where  lessee  insures  for  benefit  of  mortgagee,  latter 
may  recorer;  Flanagan  v.  Camden  Mut  Ins.  Co.,  26  N.  J.  L.  614, 
516,  holding  mortgagee  to  whom  policy  has  assigned  by  consent  may 
sue;  Honore  t.  Lamar  F.  Ins.  Co.,  61  111.  414,  Springfield  F.  Ins. 
Co.  y.  Allen,  48  N.  Y.  393,  3  Am.  Rep.  718,  and  Insurance  Co.  of 
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N.  A.  T.  Marttn,  161  Ind.  225,  51  N.  D.  807,  all  holding  Insurere  pay- 
ing to  mortgagee  are  entitled  to  subrogation;  Phenix  Ins.  Ck).  v. 
First  Nat.  Bank,  85  Ya.  707,  768,  17  Am.  St  Bep.  102,  103,  8  a  B. 
720,  2  L.  B.  A.  067,  608,  holding  insurer  paying  mortgagee  not 
entitled  to  subrogation  while  debt  unpaid;  The  Sidney,  23  Fed. 
94,  citing  authorities  and  holding  where  mortgagee  at  mortgagor's 
request  insures  in  his  own  name  and  at  his  own  expense,  amount 
goes  to  reduce  debt;  Concord  Union  Mut  F.  I.  Oo.  v.  Woodbury,  45 
Me.  453,  holding  where  mortgage  insures  at  request  and  cost  of 
mortgagor,  proceeds  go  to  discharge  debt;  dissenting  opinion,  Cal- 
lahan T.  Linthicum,  43  Md.  109,  110,  majority  holding  under  cir- 
cumstances upon  insurance  by  mortgagee,  mortgagor  entitled  to 
recover  amount  received  by  mortgage.  See  note,  54  Am.  Dec. 
697,  discussing  the  Insurer's  right  to  subrogation  on  Insurance  by 
mortgagee;  in  same  note,  at  page  095,  on  point  that  mortgagee  can 
recover  only  to  extent  of  his  interest 

Distinguished  in  Callahan  v.  Linthicum,  43  Md.  101,  20  Am.  Bep. 
109,  ante;  discussed  in  King  v.  State  M.  F.  I.  Co.,  7  Cush.  12,  13, 
54  Am.  Dec.  091,  692,  holding  mortgagee  insuring  may  recover  entire 
sum  without  assigning  mortgage  to  insurers. 

Where  an  insurance  is  made  by  a  mortgagor  on  his  own  account 
he  is  entitled,  notwithstanding  the  mortgage  or  other  incumbrance 
to  recover  the  full  amount  of  his  loss,  not  exceeding  the  insurance, 
p.  501. 

Cited  in  McDowell  v.  Morath,  64  Mo.  App.  297,  holding  mort- 
gagor and  mortgagee  have  each  a  separable  insurable  interest  Cited 
generally  In  Gleason  v.  First  Nat  Banlc,  13  Fed.  720,  on  point  that 
mortgagor  entitled  to  proceeds  although  mortgagee  may  thereby 
lose  Ills  whole  debt;  Anderson  v.  Miller,  96  Tenn.  39,  54  Am.  St  Bep. 
814,  83*  S.  W.  616,  31  L.  B.  A.  605,  holding  action  lies  for  destruction 
of  property  although  owner  compensated  by  insurer. 

Injrarance. —  If  a  mortgagor,  Insuring  against  fire,  afterwards  as- 
signs the  policy  to  the  mortgagee,  with  the  consent  of  the  under- 
writers as  collateral  security,  that  is  merely  an  equitable  transfer 
of  the  policy  so  as  to  enable  the  mortgagee  to  recover  the  amount 
due  in  case  of  loss,  and  not  displace  the  interest  of  the  mortgagor 
in  the  premises,  p.  502. 

Cited  in  Bentley  v.  Standard  F.  Ins.  Co.,  40  W.  Va.  737,  23  S.  E. 
585,  holding  on  assignment  with  consent,  assignee  may  recover 
in  his  own  name;  Dlx  v.  Mercantile  Ins.  Co.,  22  IlL  276,  holding 
party  having  no  legal  interest  cannot  sue  at  law  alone  or  with 
others. 

Insurance.—  An  essential  difference  between  a  mortgagor  and  a 
mortgagee  is  that  the  latter  can  insure  for  lilmself  at  most  only  to 
the  extent  of  his  debt,  whereas  the  mortgagor  can  insure  to  the 
full  value  of  the  property,  notwithstanding  any  incumbrance,  p. 
502. 
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ated  to  this  point  in  Dick  y.  Franklin  F.  Ins.  Co.,  10  Mo.  App. 
38i  3^,  discussing  insurable  interest  of  trustee  in  deed  of  trust. 
Cited  approvingly  in  Keltli  v.  Crump,  53  N.  E.  840  (Ind.  App.). 

Assignment  of  insurance  policy  by  the  insured  only  covers  such 
interest  in  the  premises  as  he  may  have  at  the  time  of  the  insurance, 
and  at  the  time  of  the  loss,  p.  502. 

Cited  and  principle  affirmed  and  followed  in  Grosvenor  v.  Atlantic 
F.  Ins.  Co.,  17  N.  Y.  895,  and  Bidwell  v.  St  Louis,  etc.,  Ins.  Co.,  40 
Mo.  47,  both  holding  one  to  whom  policy  payable  had  no  greater 
rights  than  the  insured;  Union  Bldg.  Assn.  v.  Bockford  Ins.  Co.,  83 
Iowa.  653,  82  Am.  St  Rep.  32«,  49  N.  W.  1034,  14  L.  R.  A.  250,  Van 
Buren  v.  St.  Joseph  County  Village  F.  I.  Co.,  28  Mich.  405,  and  Hum- 
phry V.  Hartford  F.  Ins.  Co.,  15  Blatchf.  523,  F.  C.  6,875,  all  holding 
on  insurance  by  mortgagor  payable  to  mortgagee,  mortgagee  cannot 
recover  where  mortgagor  could  not;  IlL  Mut  Fire  Ins.  Co.  v.  Fix, 
53  nL  159,  5  Am.  Rep.  41,  holding  mortgagee  taking  mortgage  as  col- 
lateial  cannot  recover  if  assigniior  cannot;  State  Mut  F.  L  Co.  y. 
Roberta,  31  Pa.  St  446,  holding  assignee  can  recover  only  where  as- 
signor could  have,  had  there  been  no  assignment;  Buffalo  Steam 
Bug.  Works  V.  Sun  Mut  Ins.  Co.,  17  N.  Y.  406,  409,  holding  assignee 
takes  subject  to  conditions;  Blddeford  Savs.  Bk.  v.  Dwelllng-House 
Ins.  Co.,  81  Me.  570,  18  Atl.  299,  discussing  extent  of  recovery 
where  property  conveyed  and  policy  assigned  to  mortgagee  to  whom 
policy  was  payable.  Cited,  arguendo,  in  Hillman  v.  Shannahan,  4 
Or.  170,  18  Am.  Rep.  285,  holding  bond  not  to  go  into  business  was 
not  assignable  until  after  breach;  see  also  valuable  note  in  58  Am. 
St  Rep.  671«  discussing  when  condition  of  forfeiture  applies  to  mort- 
gagee to  whom  loss  payable. 

Insurance. —  Grantee  of  the  property  can  take  nothing  by  the 
grant  in  the  policy,  since  it  is  not  in  any  Just  and  legal  sense  at- 
tached to  the  property  or  an  incident  thereto,  p.  503. 

Cited  and  principle  followed  in  The  City  of  Norwich,  118  U.  S. 
495,  30  L.  144,  6  S.  Ct  1157,  citing  authorities  and  holding  this  rule 
to  be  elementary;  Bates  v.  Eq.  F.  &  M.  Ins.  Co.,  3  Cliff.  220,  F.  C. 
1,101,  and  Ins.  Co.  of  N.  A.  v.  Martin,  151  Ind.  223,  51  N.  E.  366,  hold- 
ing sale  of  property  without  antecedent  consent  avoids  policy;  Bil- 
son  ▼.  Manf.  Ins.  Co.,  8  Fed.  Cas.  389,  holding  after  assignment  of 
policy  to  mortgagee  as  collateral,  subsequent  conveyance  to  mort- 
gagee avoided  policy;  Hoxsie  v.  Prov.  Mut  F.  Ins.  Co.,  6  R.  I.  529, 
530,  holding  policy  assigniied  by  mortgagor  avoided  by  quitclaim 
deed  by  mortgagor;  Hidden  v.  Slater  M.  F.  Ins.  Co.,  2  Cliff.  2(i9,  F. 
C.  6,463,  citing  authorities  and  holding  if  insured  parts  with  interest 
in  policy  it  releases  insurer.  See  valuable  note  to  28  Am.  Dec.  154, 
discnasing  effect  of  alienation  on  policy. 

Insurance. —  A  mortgagee  merely  in  that  character  can  have  no 
Interest  in  a  right  to  a  policy  on  the  premises,  p.  504. 
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Cited  and  followed  in  McDonald  v.  Black,  20  Ohio,  193,  55  Am. 
Dec.  451,  holding  mortgagee  as  such  cannot  collect  insurance  paya- 
ble to  owner;  Stamps  v.  Com.  F.  I.  Co.,  77  N.  C.  210,  24  Am.  Rep.  444, 
holding  mortgagee  not  party  to  contract  can  claim  no  benefit  under 
It;  Plimpton  v.  Farmers'  Mut.  Ins.  Co.,  43  Vt  500,  6  Am.  Rep.  209, 
holding  execution  creditor  not  entitled  to  proceeds  of  policy. 

Insurance. —  No  policy  can,  or  ought  to  be  deemed  a  policy  exclu- 
sively  upon  the  interest  of  the  mortgagee,  unless  the  company  hare 
notice  that  it  is  designiied,  and  they  assent  to  it,  p.  505. 

^  Insurance. —  A  mortgage  interest  is  an  insurable  interest,  but  it 
is  a  special  interest,  and  should  be  made  known  to  the  underwriters, 
p.  506. 

Cited  and  followed  in  Sussex  County  Mut  Ins.  Co.  v.  WoodrufP,  28 
N.  J.  L.  553,  holding  mortgagee  had  insurable  interest^  Davis  t. 
Phenix  Ins.  Co.,  Ill  CaL  415,  43  Pac.  1117,  holding  one  in  possession 
under  contract  of  sale  has  insurable  interest;  Springfield  F.  Ins.  Co. 
T.  Allen,  43  N.  Y.  897,  8  Am.  Rep.  716,  holding  that  with  loss  of  in- 
terest insurance  ceases;  Franklin  F.  I.  Co.  y.  Coates,  14  Md.  298,  on 
point  that  nature  and  extent  of  interest  should  be  communicated; 
Adams  v.  Rockingham  M.  F.  Ins.  Co.,  29  Me.  294,  holding  that  ordi- 
narily value  of  interest  is  not  material;  cited  generally  in  Russell  v. 
Southard,  12  How.  157,  13  L.  935,  holding  one  holding  under  deed 
claimed  to  be  mortgage,  cannot  be  charged  with  insurance;  Indian- 
apolis Ins.  Co.  V.  Mason,  11  Ind.  183,  note,  on  the  point  that  mort- 
gagee can  insure  to  the  full  extent  of  debt;  in  the  note  to  4  McCrary, 
290,  citing  authorities  on  point  that  mortgagee  has  insurable  in- 
terest. 

Distinguished  in  Bagle  Ins.  Co.  v.  Lafayette  Ins.  Co.,  9  Ind.  447, 
discussing  nature  of  contracts  of  reassurance. 

Insurance. —  Policies  are  not  in  their  nature  incidents  to  the  prop- 
erty insured,  but  are  mere  special  agreements  with  the  person  insur- 
ing, against  such  loss  or  damage  as  they  may  sustain,  and  not  the 
loss  or  damage  that  any  other  person  having  an  interest  as  grantee, 
mortgagee,  creditor  or  otherwise,  may  sustain  by  reason  of  the  sub- 
sequent destruction  by  fire,  p.  506. 

This  holding  is  endorsed  and  followed  by  a  number  of  citing 
cases:  Hastings  v.  Westchester  F.  Ins.  Co.,  73  N.  T.  152,  and  North- 
em  Trust  Co.  V.  Snyder,  76  Fed.  38,  46  U.  S.  App.  186,  citing  author- 
ities and  holding  mortgagee  does  not  acquire  right  to  insurance  by 
mortgagor;  Annely  v.  DeSaussure,  26  S.  C.  505,  4  Am.  St  Rep.  7^, 
2  S.  E.  494,  holding  cotenant  insuring  is  not  liable  to  account  to  his 
cotenant;  Cummings  v.  Cheshire  County  M.  F.  I.  Co.,  55  N.  H.  458, 
holding  insurance  does  not,  except  by  express  stipulation,  run  with 
subject-matter;  Forrester  v.  Gill,  11  Colo.  App.  414,  53  Pac.  231. 
holding  insurance  to  be  a  personal  contract  not  running  with  the 
title  to  the  property;  Lahiff  v.  Ashmelot  Ins.  Co.,  60  N.  H.  76,  holding 
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policy  was  not  transferred  by  warranty  deed;  Jecko  v.  St  L.,  etc.. 
Ids.  Co.,  7  Mo.  Ai^.  817,  holding  title  to  policr  does  not  imuss  by  as- 
sSgnment  of  note  policy  was  glren  to  securer  McDowell  v.  Morath, 
M  Ma  App.  296,  holding  it  not  doable  insurance  for  both  mortgagor 
and  mortgagee  to  insure;  Nippes  Appeal,  75  Pa.  St  470,  and  Bern- 
helm  T.  Beer,  56  Miss.  158,  both  holding  proceeds  of  policy  by  wife 
cannot  be  subjected  to  husband's  creditors;  Donnell  v.  Donnell,  86 
He.  520,  30  Atl.  67,  holding  Insurance  by  debtor  on  property  attached 
Is  on  interest  of  debtor  and  not  of  creditor;  Loos  v.  Wilkinson,  113 
N.  T.  500,  10  Am.  St  Rep.  504,  21  N.  B.  396^  4  L.  B.  A.  359,  and  n., 
on  point  that  creditor  could  not  collect  insurance;  Graham  v.  Fire 
Ins.  Co.,  48  S.  G.  218,  59  Am.  St  Rep.  712,  26  S.  E.  332,  where  evi- 
doice  of  ownership  was  admitted,  policy  bdng  payable  to  one  as 
his  interest  appeared;  Folsom  v.  Belknap  C.  M.  F.  I.  Co.,  80  N.  H. 
240,  holding  action  for  loss  most  be  in  name  of  assured;  Bayles  t. 
Hillsborough  Ins.  Co.,  27  N.  J.  L.  166,  holding  assignee  cannot  sue 
in  his  own  name;  Sauner  y.  Phenlx  Ins.  Co.,  41  Mo.  App.  486,  hold- 
ing, on  death  of  assured,  administrator  is  proper  party  plaintiff; 
cited  generally  in  Dick  v.  Franklin  F.  Ins.  Co.,  10  Mo.  App.  384,  dis- 
cussing insurable  interest  of  trustee  in  deed  of  trust 

A  policy  of  insurance  must  have  its  effect  and  operation  from  the 
time  of  its  execution,  and  not  otherwise,  p.  507. 

The  party  izumred  must  have  an  Interest  at  the  time  of  the  mak- 
ing of  the  policy,  as  well  as  at  the  time  of  the  loss,  p.  508. 

Insorance. —  Misrepresentation  of  a  material  fact  does  not  render 
a  policy  void  ab  initio;  it  merely  renders  it  voidable,  and  until 
avoided  it  must  be  treated  for  all  practicable  purposes  as  a  subsist- 
ing policy,  p.  509. 

Cited  and  principle  relied  upon  in  Minah  Cons.  Min.  Co.  v.  Briscoe, 
47  Fed.  280,  holding  contract  is  voidable  for  fraud  at  election  of 
party;  Turner  v.  Merldan  F.  Ins.  Co.,  16  Fed.  457,  holding  provision 
that  policy  should  be  void  should  be  construed  as  voidable;  6er- 
mania  F.  I.  Co.  v.  Klewer,  129  111.  607,  22  N.  E.  490,  holding  condi- 
tion that  policy  void  if  premises  left  vacant  does  not  render  It  abso- 
lutely void;  Phenix  Ins.  Co.  v.  Allen,  109  Ind.  277,  10  N.  B.  86,  citing 
authorities  and  holding  false  representation  by  agent  of  company  Is 
no  defense;  cited  generally  in  Vlele  v.  Germania  Ins.  Co.,  26  Iowa, 
53,  96  Am.  Dec.  98,  holding  forfeiture  may  be  waived,  and  if  waived, 
policy  continues  In  full  force. 

Where  iiuRiraBee  policy  contains  a  provision  that  notice  of  other 
insurance  must  be  given  to  the  company,  notice  of  a  voidable  policy 
effected  by  the  insured  must  be  given  to  the  underwriters,  p.  509. 

Qlted  and  rule  followed  in  Turner  v.  Merldan  F.  Ins.  Co.,  16  Fed. 
466^  eltlng  authorities,  Donogh  v.  Farmers'  F.  I.  Co.,  104  Mich.  606, 
62  N.  W.  722,  David  v.  Hartford  Ins.  Co.,  13  Iowa,  79,  81,  84,  Saville 
V.  ^tna  Ins.  Co.,  8  Mont  430,  20  I^ac.  049.  3  L.  R.  A.  543,  and  Big. 
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ler  V.  N.  Y.  Cent  Ins.  Co..  22  N.  Y.  407,  410,  reviewing  authorities, 
all  holding  the  same  as  the  principal  case;  Lackey  v.  Georgia  Home 
Ins.  Co.,  42  Ga.  469  citing  authorities  and  holding  a  second  insur- 
ance, though  voidable,  avoids  policy;  Funl^e  v.  Minn.  F.  M.  F.  Ins. 
Co.,  29  Minn.  364.  43  Am.  Rep.  220,  13  N.  W.  166,  citing  authorities 
and  holding  policy  avoided  by  subsequent  Invalid  Insurance;  In  notes 
to  43  Am.  Rep.  221,  222,  citing  authorities  on  what  constitutes  other 
insurance.  See  also  note  to  20  Am.  Rep.  '320,  citing  authorities  on 
effect  of  subsequent  voidable  Insurance;  Aloe  v.  Mut  R.  F.  L.  A., 
49  S.  W.  668  (Mo.),  where  an  applicant  for  Ufe  Insurance  failed  to 
disclose  his  rejection  by  other  companies. 

Distinguished  in  Hubbard  v.  Hartford  F.  I.  Co..  83  Iowa,  332,  11 
Am.  Rep.  131,  holding  policy  was  not  avoided  by  subsequent  void 
insurance;  Allison  v.  Phenlx  Ins.  Co..  8  DllL  484.  486,  F.  C.  252,  cit- 
ing authorities  and  holding  second  policy  void  for  misrepresentation, 
not  additional  insurance  within  policy;  Atlantic  Ins.  Co.  v.  Goodall, 
36  N.  H.  334,  holding  policy  was  not  void  for  want  of  Indorsement 
of  other  insurance,  but  may  be  confirmed;  discussed  and  distin- 
guished in  Sutherland  v.  Old  Dominion  Ins.  Co.,  31  Gratt  187,  189, 
192,  holding  provision  as  to  other  Insurance  related  only  to  valid 
insurance;  referred  to  in  Phenix  Ins.  Co.  v.  Lamar,  106  Ind.  516, 
55  Am.  Rep.  767,  7  N.  B.  243,  holding  condition  against  any  other 
insurance,  "  whether  valid  or  not,"  is  not  broken  by  policy  of  itself 
void.  Not  followed  in  Rising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  525, 
627,  and  American  Ins.  Co.  v.  Replogle,  114  Ind.  6,  7,  15  N.  E.  813, 
citing  authorities  and  holding  a  second  policy  void  on  Its  face  is  not 
other  insurance;  Sweeting  v.  Mut  F.  Ins.  Co.,  83  Md.  68,  72,  74.  34 
Ati.  827,  828,  829,  32  L.  R.  A.  572,  573,  574,  citing  authorities.  Gale  v. 
Belknap  Co.  Ins.  Co.,  41  N.  H.  175,  Clark  v.  N.  B.  Mut  F.  I.  Co.,  6 
Cush.  860,  351,  353,  53  Am.  Dec.  49,  60.  52,  all  holding  policy  is 
not  avoided  by  subsequent  void  or  invalid  Insurance;  Llndley  v. 
Union  Farmers'  Ins.  Co..  66  Me.  372,  20  Am.  Rep.  704,  holding  sub- 
sequent void  insurance  is  not  breach  of  condition,  though  sum  paid 
on  it;  Jersey  City  Ins.  Co.  v.  Nlehol,  35  N.  J.  Bq.  301,  40  Am.  Rep. 
627,  citing  authorities  and  holding  condition  Is  not  broken  by  sub- 
sequent voidable  policy;  Fireman's  Ins.  Co.  v.  Holt,  35  Ohio  St  192. 
35  Am.  Rep.  603,  holding  condition  not  broken  by  subsequent  policy 
valid  on  its  face,  but  voidable  for  breach  of  condition;  Reed  v. 
Equitable  F.  &  M.  Ins.  Co.,  17  R.  I.  787,  24  Atl.  834,  18  L.  R.  A. 
497,  and  Royal  Ins.  Co.  v.  McCrea.  8  Lea,  535,  41  Am.  Rep.  659, 
citing  authorities  and  both  holding  subsequent  insurance  must  be 
valid;  Obermeyer  v.  Globe  Mut.  Ins.  Co.,  43  Mo.  577,  and  Dahlberg 
V.  St  Louis  Mut  Ins.  Co.,  6  Mo.  App.  125.  both  holding  other  Insur- 
ance required  to  be  noticed  must  be  enf  orclble. 

Injrarance. —  Nature,  object  and  policy  of  clauses  In  fire  Insurance 
policies  respecting  notice  of  prior  and  subsequent  policies  stated, 
p.  510. 
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CbHiMB  in  injEmranoe  policies  reQuiring  notice  of  prior  and  sub 
sequent  policies  ought  to  receive  a  fair  and  reasonable  interpreta- 
tion according  to  their  terms  and  obvious  import,  p.  511. 

GIted  approvingly  and  followed  in  Battaille  v.  Merchants'  Ins. 
Co.,  3  Bob.  (La.)  386,  holding  failure  to  comply  with  this  condition 
forfeited  policy;  Dudos  v.  Citizens  Mut  Ins.  Co.,  23  La.  Ann.  333, 
holding  insurer  failing  to  give  notice  could  not  recover;  Gardner  v. 
Piscataquis  Mut  F.  Ins.  Co.,  38  Me.  442,  holding  failure  to  give 
notice  of  increase  of  risk  avoided  policy;  Healey  v.  Imp.  F.  Ins. 
Ck>.,  5  Nev.  274,  holding  notice  of  intention  to  insure  was  not 
notice  of  Insurance;  Leavitt  v.  Western  M.  &  F.  Ins.  Co.,  7  Rob. 
(La.)  354,  holding  disclosure  of  other  insurance  made  after  loss  was 
too  late;  Phoenix  L.  I.  Co.  v.  Raddin,  120  U.  S.  189,  30  L.  646,  7 
S.  Ct  502,  citing  authorities  and  holding  whether  other  insurance 
applied  for  and  refused  is  material  fact;  Barrett  v.  Union  Mut  F. 
Ins.  Co.,  7  Cush.  179,  holding  policy  void  if  previous  insurance  not 
expressed;  Kempf  v.  Farmers'  Mut  F.  Ins.  Co.,  41  Mo.  App.  34, 
holding  condition  broken  by  additional  insurance  without  consent, 
although  policy  assigned  with  consent;  Johnson  v.  North  British  & 
M.  Ins.  Co.,  1  Holmes,  119,  F.  C.  7,400,  holding  clause  in  insurance 
by  mortgagee  not  affected  by  Insurance  by  mortgagor;  Church  of 
St  George  v.  Sun  Fire  Off.  Ins.  Co.,  54  Minn.  166,  55  N.  W.  910, 
citing  authorities  and  holding  insurance  by  mortgagee  does  not 
vitiate  clause  against  other  insurance:  Carpenter  v.  Continental  Ins. 
Co.,  61  Mich.  643.  28  N.  W.  752,  holding  insurance  by  mortgagee 
who  was  joint  owner,  unknown  to  mortgagor,  was  no  breach; 
Burt  V.  People's  Mut  F.  Ins.  Co.,  2  Gray,  398,  holding  policy  pro- 
cured as  renewal  or  substitute  was  within  by-law;  Rothschild  v. 
Am.  Cent  Ins.  Co.,  62  Mo.  362,  discussing  but  not  deciding  whether 
renewal  or  substitute  of  insurance  required  notice;  Washington 
F.  I.  Co.  V.  Davison,  30  Md.  110,  holding  condition  not  violated 
where  company  requested  another  to  share  risk  and  policies  issued 
at  same  time;  Union  Nat.  Bank  v.  German  Ins.  Co.,  71  Fed.  475, 
34  U.  S.  App.  397,  holding  violation  of  provision  limiting  amount 
avoids  policy.  See  note  to  59  Am.  Rep.  821,  citing  authorities  on 
effect  of  concealment  of  other  insurance  or  applications  for  insur- 
ance; note,  20  Am.  Rep.  322,  citing  authorities  on  what  constituted 
other  insurance. 

Distinguished  In  Penn  Mut  L.  Ins.  Co.  v.  Mech.  Sav.  Bank 
t  T.  Co.,  72  Fed.  481,  37  U.  S.  App.  723,  38  L.  R.  A.  63,  and  n., 
dtlng  authorities  and  holding  rule  enforced  in  marine  insurance  not 
applicable  in  life  insurance. 

Vederal  psractloe. —  Construction  of  a  policy  of  insurance  is  a 
question  of  general  commercial  law,  and  decisions  of  State  tribunals 
on  the  subject  do  not  conclude  the  judgment  of  the  Supreme  Court 
of  the  United  States,  p.  511. 
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Cited  and  relied  upon  In  Slas  ▼.  Roger  Williams  Ins.  Co.,  8  Ved. 
188,  Washburn  &  M.  Mfg.  Ck>.  y.  Reliance  M.  Ins.  Co.,  82  Fed. 
297,  and  Gloucester  Ins.  Oo.  v.  Younger,  2  Curt  838,  F.  O.  5,487,  aU 
holding  State  decision  construing  rights  under  Insurance  policies 
were  not  binding;  Gates  v.  National  Bank,  100  IT.  S.  246,  25  L.  583, 
Railroad  Co.  y.  National  Bank,  102  U.  8.  80,  65,  26  L.  67,  76,  First 
Nat  Bank  v.  Lock-Stltch  Fence  Co.,  24  Fed.  227,  and  Phlpps  v. 
Harding,  70  Fed.  476,  34  U.  S.  App.  148,  30  L.  R.  A.  518,  aU  holding 
State  decisions  on  rights  under  commercial  paper  were  not  binding 
on  Federal  courts;  Hartford  F.  Ins.  Co.  v.  Chicago,  etc.,  Ry.,  70 
Fed.  203,  36  IT.  S.  App.  152,  80  L.  R.  A.  198»  holding  decisions  on 
effect  of  clause  exempting  from  liability  for  flre  were  not  binding; 
Liverpool  Steam  Co.  y.  Phenlz  Ins.  Co.,  129  U.  S.  443,  32  ^L.  793, 
9  S.  Ct  472,  citing  authorities  and  holding  decisions  as  to  effect  of 
exemptions  of  carriers  not  binding;  Hambly  y.  Bancroft,  83  Fed. 
447,  and  Bancroft  y.  Hambly,  94  Fed.  979,  holding  decision  con- 
struing contract  not  binding;  Meade  y.  Beale,  Taney,  360,  F.  C.  9,871, 
holding  validity  of  bequests  Is  decided  by  State  law;  Burgess  y. 
Sellgman,  107  U.  8.  34^  note,  27  L.  365,  2  S.  Ct  22,  dtlng  cases  and 
holding  decision  on  liability  of  stockholders  not  binding;  Talcott 
y.  Pine  Grove  Tp.,  1  Flipp.  124,  F.  C.  13,735,  refusing  to  follow  a 
State  decision  on  the  constitutionality  of  a  State  statute;  dissenting 
opinion  In  Dred  Scott  v.  Sandford,  19  How.  603,  15  L.  783,  majority 
holding  status  of  negro  depends  on  laws  of  State  of  residence;  dis- 
senting opinion.  Mutual  Fire  Ins.  Co.  v.  Phoenix  Fum.  Co.,  108 
Mich.  184,  66  N.  W.  1099,  34  L.  R.  A.  700,  and  n.,  majority  holding 
decree  In  sister  State  determining  amount  of  assessment  on  in- 
solvency of  corporation  binding.  Cited,  arguendo,  in  Smith  v.  Ala- 
bama, 124  U.  S.  478,  81  L.  512,  8  S.  Ct  569,  holding  decisions  in 
cases  arising  under  lex  mercatorla  not  binding. 

Insurance. —  Mere  parol  notice  by  an  Insurance  company  of  other 
insurance  effected  by  the  insured,  Is  not  a  compliance  with  a  pro- 
vision in  the  policy  that  the  insurance  should  be  notified  to  the 
company  and  should  be  mentioned  in  or  indorsed  upon  the  policy, 
p.  512. 

Cited  and  principle  followed  in  Hutchinson  v.  Western  Ins.  Co., 
21  Mo.  103,  64  Am.  Dec.  220,  holding  condition  is  not  satisfied  by 
verbal  notice  to  Insurers;  Meyers  v.  Germania  Ins.  Co.,  27  La.  Ann. 
66,  holding  parol  evidence  of  notice  is  not  admissible.  Cited, 
arguendo,  in  Oirard  F.  &  M.  Ins.  Co.  v.  Hebard,  95  Pa.  St  51,  hold- 
ing that  where  consent  to  transfer  required,  mere  notice  of  transfer 
not  sufficient 

Referred  to  In  New  Orleans  Ins.  Assn.  v.  Qrlffln,  66  Tex.  234,  18 
S.  W.  505,  holding  proof  of  verbal  consent  is  waiver  of  Indorse- 
ment; Crescent  Life  Ins.  Co.  v.  Orlffln,  59  Tex.  512,  holding  notice 
to  agent  and  acquiescence  was  waiver  of  provision;  National  F. 
Ins.  Co.  v.  Crane,  16  Md.  284,  holding  If  fact  of  prior  Insurance  was 
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notifled,  want  of  Indorsement  did  not  vitiate  insurance.  Not  fol- 
lowed in  Fireman's  Fund  Ins.  CJo.  v.  Norwood,  69  Fed.  74,  78, 
32  U.  S.  App.  490,  citing  authorities  and  holding  delivery  of  policy 
with  knowledge  was  waiver  of  condition;  said  to  be  overruled  in 
Pechnw  y.  Pheniz  Ins.  Co.,  65  N.  Y.  207,  and  McElroy  v.  British- 
Amer.  Assnr.  Oo.,  94  Fed.  997,  both  holding  waiver  of  condition 
agahist  otber  insurance  may  be  proved  by  parol 

16  Pet  513-620,  10  L.  1051,  CARVER  v.  HYDE. 

Patents. —  The  end  to  be  accomplished  is  not  the  subject  of  a 
patent;  the  invention  consists  in  the  new  and  useful  means  of 
obtaining  it,  p.  519. 

Cited  and  relied  upon  in  Magin  v.  Karle,  150  U.  S.  892,  37  L.  1120. 
14  8.  Ot  165,  and  Union  Oaa.  Bng.  Co.  v.  Doak,  88  Fed.  89,  both  hold- 
ing purpose  to  be  accomplished  is  not  patentable;  Taber  Bros. 
Bdief  Photo.  Co.  ▼.  Marceau,  87  Fed.  873,  citing  authorities  and 
holding  infringement  determined  not  by  result,  but  by  means  em> 
ployed;  Knapp  v.  Moras,  150  17.  S.  228,  37  L.  1062,  14  S.  Ct  84. 
holding  subject  of  patent  is  device  or  mechanical  means  by  which 
result  secured. 

A  patent  for  an  improvenLsnt  is  not  infringed  by  a  design  of  a 
dubstantially  different  form  which  more  effectually  secured  the 
object  intended  to  be  accomplished  by  the  plaintiff's  patent,  p.  519. 

Cited  and  principle  followed  in  Stimpson  v.  Baltimore  &  S.  R.  R., 
10  How.  345,  13  L.  448,  holding  combination  not  infringed  by  patent 
differing  materially  in  application  of  means;  Reedy  v.  Scott,  23  Wall. 
367,  note,  23  L.  Ill,  holding  combination  not  infringed  by  combina- 
tion not  using  all  ingredients;  Hale  v.  Stimpson,  11  Fed.  Cas.  188; 
am  V.  Wells,  22  Wall.  28,  22  L.  711,  and  Gould  v.  Rees,  15  Wall. 
194,  21  L.  41,  all  holding  combination  not  infringed  by  combination 
omitting  or  substituting  parts;  applied  in  dissenting  opinion  in 
Stimpson  V.  Woodman,  10  Wall.  126,  19  L.  870,  majority  holding 
change  In  design  involving  simply  mechanical  skill  not  patentable. 

Patents. —  Whether  the  manner  in  which  the  parts  of  defendant's 
patent  were  fastened  was  substantially  different  from  the  manner 
in  which  the  plalntUTs  were  fastened,  is  a  question  of  fact  for  the 
Jury,  p.  520. 

16  Pet  621-624,  10  L.  1064,  TODD  y.  DANIEL. 

An  appeal  which  is  deserted  by  all  of  the  original  defendants 
except  one,  must  be  dismissed  as  to  them,  with  costs,  p.  523. 

Where  an  appeal  is  taken  by  all  the  defendants  and  is  after- 
wards deserted  by  all  but  one  appellant,  he  is  entitled  to  maintain 
the  appeal  separately  for  his  own  interest,  p.  523. 
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Cited  and  principle  followed  in  Guarantee  Trust,  etc.,  Ck>.  v. 
Bnddington,  23  Fla.  518,  519,  2  So.  887,  holding  party  aggrieved  in 
his  separate  interest  may  appeal  without  joining  others;  Forgay  t. 
Conrad,  6  How.  203,  12  L.  405,  holding  on  several  decree  against 
defendants  claiming  separate  pieces,  all  need  not  Join  in  appeal; 
Simpson  y.  Greeley,  20  Wall.  157,  22  L.  339,  holding  where  all  par- 
ties to  judgment  refuse  to  join  appeal,  it  must  be  dismissed,  except 
sufficient  cause  for  non-joinder  appear.  Cited,  arguendo,  in  Hill 
y.  Chicago,  etc.,  R.  R.,  140  U.  S.  54,  35  L.  332,  11  S.  Ct  691,  hold- 
ing where  hill  is  dismissed  as  to  some  defendants,  they  are  no 
longer  parties  for  any  purposes;  St  Louis  Un.  Bley.  Co.  y.  Nichols, 
91  Fed.  833,  holding  a  grantee  of  mortgaged  premises  could  not 
appeal  without  making  his  co-defendant  a  party. 

Appeal  and  error. —  All  defendants  affected  by  a  joint  decree 
should  be  joined  in  the  appeal,  and  if  any  of  them  refuse  or  decline 
upon  notice  and  process  to  be  issued  in  the  court  below  to  become 
parties,  then  the  other  defendants  should  be  at  liberty  to  prosecute 
the  appeal  for  themselves  and  upon  their  own  account,  and  the 
appeal  as  to  the  others  be  pronounced  to  be  deserted,  p.  523. 

Cited  and  followed  in  Giimian  v.  McKee,  159  U.  S.  312,  40  L.  164, 
16  S.  Ct  9,  holding  where  decree  is  several  in  form  and  substance, 
parties  may  appeal  separately;  Masterson  v.  Howard,  5  Bank.  Reg. 
131,  holding  appeal  by  one  from  joint  decree  dismissed  unless  other 
defendant  notified  and  failed  .to  appear;  Mussina  v.  Cavazos,  20 
How.  290,  15  L.  879,  Inglehart  v.  Stansbury,  151  U.  S.  73,  38  L. 
77,  14  S.  Ct  238,  and  Estis  v.  Trabue,  128  U.  S.  230,  32  L.  438,  9  L. 
60,  all  holding  all  defendants  must  appeal  or  there  must  be  sum- 
mons and  severance  or  equivalent  proceeding;  Humes  v.  Third  Nat 
Bank,  54  Fed.  920,  13  U.  S.  App.  86,  citing  authorities  and  holding 
sureties  must  join  or  obtain  summons  and  severance  or  equivalent 
proceeding;  Hardee  v.  Wilson,  146  U.  S.  181,  36  L.  933,  13  S.  Ot. 
39,  where  appeal  by  one  defendant  without  summons  and  severance 
was  dismissed;  Masterson  v.  Hemdon,  10  WalL  417,  19  L.  954,  hold- 
ing this  practice  had  fallen  into  disuse  and  appeal  sustained  if  it 
appeared  in  any  manner  that  party  notified;  Case  of  the  Sewing 
Machine  Companies,  18  Wall.  579,  21  L.  920,  holding  one  alien  de- 
fendant may  remove  cause  without  summons  or  severance;  Curry 
V.  Stokes,  12  R.  I.  52,  on  point  that  one  of  two  defendants  cannot 
as  matter  of  course  appeal  from  joint  judgment  See  also  note  to 
12  Am.  Rep.  548,  citing  authorities  on  removal  of  cause  as  to  one 
defendant 

16  Pet  525-«27,  10  L.  1055,  MILLS  v.  BROWN. 

Supreme  Court  will  not  take  jurisdiction  on  error  to  a  State  court 
on  the  ground  that  the  obligation  of  a  ccptract  is  impaired,  where 
the  point  that  an  act  is  a  contract  and  its  obligation  is  violated  by 
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a  later  act,  was  not  directly  stated  in  the  pleadings  nor  noticed  in 
tlie  decree  of  the  State  court,  nor  inyolved  in  its  Judgment,  p.  527. 

Cited  in  Railroad  Ck).  v.  Rock,  4  Wall.  180,  18  L.  882,.  holding 
record  must  show  matter  mentioned  in  Judiciary  act  necessarily 
decided,  notwithstanding  certificate  of  State  Judge. 

GooBent  will  not  give  Jurisdiction,  p.  527. 

Cited  in  Petrocokino  y.  Stuart,  10  Fed.  Gas.  885,  holding  most 
nnequivocal  consent  could  not  confer  Jurisdiction;  Chamberlain  y. 
Hedger,  10  S.  D.  203,  73  N.  W.  76,  holding  same  as  the  principal 
case;  in  note  to  01  Am.  Dec.  106,  discussing  reylewability  of  State 
Judgments  by  United  States  Supreme  Ck)urt;  arguendo,  Darden  y. 
Lines,  2  Fla.  588,  denying  State  Supreme  Oourt's  Jurisdiction  on 
appeal  from  pro  forma  decree  in  chancery. 

Appeal  and  error. —  An  opinion  fayorable  or  unf ayorable  as  to  the 
correctness  of  a  decree  will  not  be  expressed  where  the  court  has 
no  power  to  affirm  or  reyerse  it,  p.  527. 

Cited  in  Darden  y.  Lines,  2  Fla.  588,  denying  State  Supreme 
Court's  Jurisdiction  on  appeal  from  pro  forma  decree  in  chancery. 

Miscellaneous. —  Cited  in  Jones  y.  Quantrell,  2  Idaho,  143,  0  Pac. 
419,  on  point  that  on  appeal  by  one  defendant  in  foreclosure,  notice 
of  appeal  must  be  seryed  on  the  other. 

16  Pet  528-638,  10  L.  1056,  MAURAN  v  BULLUS. 

Ouaranty. —  In  the  construction  of  all  Instruments,  to  ascertain 
the  intention  of  the  parties  is  the  great  object  of  the  court  and 
this  is  especially  the  case  in  acting  upon  guaranties,  p.  534. 

Cited  and  applied  in  Phelps  y.  Clasen,  8  Bank.  Reg.  23,  19  Fed. 
Cas.  448,  holding  eyidence  of  circumstances  accompanying  transac- 
tion admissible;  Hooper  y.  Hooper,  81  Md.  160,  48  Am.  St.  Rep. 
500,  31  Atl.  510,  holding  circumstances  accompanying  guaranty 
may  be  looked  at;  Bell  y.  Bruen,  1  How.  185,  11  L.  95,  citing  au- 
thorities and  holding  commercial  letters  are  not  construed  on  same 
principles  as  bonds;  Hart  y.  Mlnchen,  69  Fed.  523,  construing  letter 
and  holding  it  to  be  acceptance  of  guaranty;  Lawrence  y.  Mc- 
Calmont  2  How.  450,  11  L.  335,  on  point  that  words  were  to  be  taken 
against  guarantor  as  strongly  as  sense  of  them  would  permit 

Suretyship. —  Generally  all  instruments  of  suretyship  are  con- 
strued strictly  as  mere  matters  of  legal  right;  the  rule  is  otherwise 
where  they  are  founded  on  a  yaluable  consideration,  p.  537. 

Cited  in  New  Hayen  Co.  Bank  y.  Mitchell,  15  Conn.  220,  holding 
guarantees  founded  on  consideration  to  be  interpreted  same  as 
other  contracts;  Fellows  y.  Prentiss,  3  Den.  510,  45  Am.  Dec.  488, 
holding  one  seeking  benefit  of  guaranty  must  show  strict  compliance 
with  its  terms.  ^ 
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Distinguished  in  Rindge  v.  Jndson,  24  N.  Y.  69,  reviewing  au- 
thorities and  holding  in  construing  contracts  of  suretyship  no 
different  rule  applied  than  in  ordinary  cases. 

16  Pet  539-674,  10  L.  1060,  PRIGG  v.  COMMONWEALTH. 

Slavery. —  The  object  of  the  provision  in  the  Constitution  relat- 
ing to  fugitive  slaves  was  to  secure  to  the  citizens  of  the  slave- 
holding  States  the  complete  right  of  ownership  in  their  slaves  as 
property,  in  every  State  in  the  Union  into  which  they  might  escape 
from  the  State  where  they  were  held  in  servitude,  p.  611. 

Slavery. —  The  true  design  of  the  clause  in  the  Constitution  re- 
lating to  fugitive  slaves,  was  to  guard  against  the  doctrines  and 
principles  prevalent  in  the  non-slave-holding  States  by  preventing 
them  from  intermeddling  with  or  obstructing  or  abolishing  the 
lights  of  the  owners  of  slaves,  p.  611. 

Cited  in  Osbom  v.  Nicholson,  IB  Wall.  662,  20  L.  696,  holding 
wherever  found,  rights  of  owners  have  same  sanctions  as  other 
property. 

Slavery. —  By  the  general  law  of  nations,  no  nation  is  bound  to 
recognize  the  State  of  slavery  as  to  foreign  slaves  found  within 
Its  territorial  dominions  when  It  is  In  opposition  to  its  owu  policy 
nnd  institutions,  in  favor  of  the  subjects  of  other  nations  where 
slavery  is  recognized,  p.  611. 

Cited  in  Anderson  v.  Poindezter,  6  Ohio  St  642,  holding  slave 
coming  into  Ohio  by  consent  of  owner  was  emancipated;  Berry 
V.  Alsop,  45  Miss.  8,  holding  owner  of  slaves  may  take  them  to  free 
State  and  there  emancipate  them. 

Slavery.—  The  State  of  slavery  is  deemed  to  be  a  mere  municipal 
regrnlation  founded  upon  and  limited  to  the  range  of  territorial  laws, 
p.  611. 

Cited  in  Osbom  v.  Nicholson,  1  Dill.  225,  F.  C.  10,595,  reviewing 
authorities  and  holding  constitutional  provision  invalidating  con- 
tracts for  sale  of  slaves  valid;  In  re  Archy,  9  Cal.  163,  holding  one 
passing  through  State  with  slave  must  not  delay  unreasonably  or 
forfeiture  results;  .Jackson  v.  Phillips,  14  Allen,  564,  holding  be- 
quest for  benefit  of  fugitive  slaves  was  valid;  Lemmon  v.  People, 
20  N.  Y.  621,  622,  holding  statute  making  slave  voluntarily  brought 
into  State  free,  void;  rule  followed  in  dissenting  opinion,  Dred 
Scott  V.  Sandford,  19  How.  534,  547,  624,  15  L..  754,  760,  791,  ma- 
jority holding  status  of  slave  depends  on  law  of  residence:  in  44 
Me.  524,  appendix,  where  at  request  of  legislature  Judges  said  that 
free  colored  males  entitled  to  be  electors. 

Slavery. —  If  the  Constitution  had  not  contained  the  clause  re- 
lating to  fugitive  slaves,  every  non-slave-holding  State  in  the  Union 
would  have  been  at  liberty  to  have  declared   free  all  runaway 
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slayes  coming  within  Its  limits  and  to  have  given  them  entire  im- 
munity and  protection  against  the  claims  of  their  masters,  p.  612. 

Cited  to  this  point  in  Buckner  y.  Street,  7  Bank.  Reg.  261,  1  DilL 
254,  F.  G.  2,0d8,  holding  fngltiye  slave  laws  of  1703  and  1860  af- 
forded owners  their  only  rights  in  free  States. 

BlaT«r7« — Th«  danse  in  the  Ck>nstitntion  relating  to  fngltiye 
slayes  is  to  he  so  constmed  as,  consistently  with  its  words,  shall 
fully  and  completely  effectnate  the  whole  objects  of  it,  p.  612. 

Cited  and  principle  followed  in  Frasher  y.  State,  8  Tex.  App. 
267,  30  Am.  Bep.  133,  State  y.  District  Board,  76  Wis.  203,  20  Am. 
St  Bep.  55,  44  N.  W.  976,  7  L.  B.  A.  389,  Cory  y.  Carter,  48  Ind. 
335,  17  Am.  Bep.  743,  and  State  y.  Gibson,  36  Ind.  392,  10  Am. 
Rep.  44,  all  holding  court  should  look  to  object  and  construe  words 
so  as  consistently  with  meaning  to  secure  end  proposed;  Murphy 
and  Glover  Test  Oath  Cases,  41  Mo.  373,  holding  courts  look  at 
object  and  give  words'  operation,  securing  ends  proposed;  Draper 
v.  Falley,  33  Ind.  473,  and  State  v.  Young,  47  Ind.  167,  both  holding 
Constitutions  should  be  so  construed  as  to  secure  end  proposed; 
Lafayette,  etc.,  B.  B.  v.  Geiger,  34  Ind.  203,  holding  words  of  Con- 
stitution are  to  be  understood  in  natural  sense;  Madison,  etc.,  B«  B. 
v.  Whlteneck,  8  Ind.  223,  applying  rule  in  construing  term  Inalien- 
able rights  in  bill  of  rights;  Bhinehart  v.  Schuyler,  2  Gilm.  507,  ap- 
plying rule  tn  construction  of  revenue  laws;  United  States  v.  Bhodes, 
1  Abb.  (U.  S.)  52,  F.  C.  16,151,  holding  civil  rights  bill  to  be  remedial 
and  to  be  liberally  construed;  dissenting  opinion  in  State  ex  rel. 
Harrison  v.  Menaugh,  151  Ind.  282,  51  N.  E.  123,  on  the  point  that 
a  statute  must  be  construed  so  as  to  effectuate  its  Intent  Cited 
generally  in  Lafayette  v.  Jenners,  10  Ind.  82,  note,  on  point  that 
safest  mle  is  to  give  words  such  just  construction  as  will  secure 
end  proposed. 

Gonstitational  law. —  No  court  is  authorized  to  so  construe  any 
clause  of  the  Constitution  as  to  defeat  its  obvious  ends,  when 
another  construction  eanally  accordant  with  the  words  and  sense 
thereof  will  enforce  and  protect  them,  p.  612. 

njiTery. —  The  chinse  in  the  Constitution  relating  to  slavery  con- 
templates the  existence  of  a  positive  unqualified  right  on  the  part 
of  the  owner  of  the  slave  which  no  State  law  or  regulation  can  in 
any  way  qualify,  regulate,  control  or  restrain,  p.  612. 

Cited  in  McBlvaln  v.  Mudd,  44  Ala.  52,  4  Am.  Bep.  108,  holding 
Supreme  Court  had  recognized  and  admitted  legal  existence  of 
slavery;  Henderlite  v.  Thurman,  22  Gratt  469,  12  Am,  Bep.  528, 
holding  bond  given  for  price  of  slaves  not  avoided  by  emancipation 
declaration. 

Slavery. —  Any  State  law  or  State  regulation  which  interrupts, 
limits,  delays  or  postpones  the  right  of  the  owner  to  the  Immediate 
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possession  of  the  slave  and  immediate  command  of  his  serrlce  and 
labor,  operates  pro  tanto  a  discharge  of  the  slave  therefrom,  p.  612. 

Oonstitutional  law. —  Ck)urt  has  no  right  to  insert  any  clause  In 
the  Constitution  which  is  not  expressed  and  cannot  be  fairly  im- 
plied, p.  613. 

Cited  in  People  v.  Naglee,  1  Cal.  236,  52  Am.  Dec.  315,  holding 
that  to  maintain  State  has  no  power  to  act.  It  must  be  shown 
power  transferred  to  general  government 

Slavery. —  All  the  incidents  that  attach  to  the  ownership  of  slaves 
in  the  State  where  they  are  owned,  attach  in  any  other  State  to 
which  the  slave  has  escaped,  p.  613. 

Slavery. —  The  owner  of  slaves  has  the  same  right  to  seize  and 
repossess  the  slave  which  the  local  laws  of  his  own  State  confer 
npon  him  as  property,  p.  613. 

Slavery. —  The  right  of  seizure  and  recaption  of  slaves  is  unl« 
versally  acknowledged  in  an  slave-holding  States,  p.  613. 

Slaveiry. —  Under  and  in  virtue  of  the  Constitution,  the  owner 
of  a  slave  Is  clothed  with  entire  authority  in  every  State  in  the 
Union  to  seize  and  recapture  his  slave  whenever  he  can  do  It  with- 
out any  breach  of  the  peace  or  any  illegal  violence;  in  this  sense 
and  to  this  extent,  this  clause  of  the  Constitution  may  be  said  to 
execute  itself  and  to  require  no  aid  from  legislation,  State  or 
national,  p.  613. 

Cited  and  principle  followed  In  Dundas  v.  Bowler,  3  McLean, 
206,  F.  C.  4,140,  holding  where  legislation  is  necessary.  Judicial 
power  cannot  act  until  mode  of  exercise  provided;  Driskill  v.  Par- 
rish,  8  McLean,  635,  F.  C.  4,0S9,  holding  one  hindering  arrest  incurs 
no  penalty  unless  he  acts  knowingly;  United  States  v.  Buck,  24 
Fed.  Cas.  1295,  where  one  was  indicted  for  attempting  to  rescue 
slave  from  marshal.  Cited  generally.  In  re  Reynolds,  20  Fed.  Cas. 
600,  and  Norris  v.  Newton,  6  McLean,  98,  F.  C.  10,307,  both  holding 
State  Judge  may  issue  habeas  corpus  and  Inquire  into  cause  of  de- 
tention. 

Distinguished  in  United  States  v.  Han  way,  26  Fed.  Gas.  123, 
where  one  was  indicted  for  treason  in  resisting  the  execution  of 
fugitive  slave  law. 

Slavery. —  The  clause  in  the  Constitution  relating  to  fugitive 
slaves  contemplates  some  further  remedial  redress  than  that  which 
might  be  administered  at  the  hands  of  the  owner  himself,  p.  615. 

A  ''  claim ''  is  in  a  Just  Judicial  sense,  a  demand  of  some  matter 
as  of  right  made  by  one  person  upon  another  to  do  or  to  forbear 
to  do  some  act  or  thing  as  a  matter  of  duty,  p.  615. 

Cited  and  followed  in  Kelley  v.  Madison,  43  Wis.  644,  28  Am.  Rep. 
578,  holding  "*  claim  or  demand  "  did  not  include  actions  for  torts; 
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Mordock  Grate  Co.  v.  Commonwealth,  152  Mass.  30,  24  N.  B.  855, 
8  L.  R.  A.  401,  and  n.,  holding  "  all  claims  "  against  Commonwealth 
does  not  extend  to  claim  for  negligence  of  officer;  Northwestern, 
etc.,  Bank  v.  State,  18  Wash.  76,  50  Pac.  587,  42  L.  K.  A.  38,  and  n., 
dtlng  authorities  and  holding  claim  against  State  meant  cause 
of  action;  Ck>ster  v.  Mayor  of  Albany,  43  N.  Y.  413,  holding  that 
State  not  subject  to  action  does  not  establish  there  is  no  claim; 
Vulcan  Iron  Works  v.  Edwards,  27  Or.  568,  36  Pac.  23,  holding  words 
"claim  of  property,"  extends  to  any  assertion  of  ownership  or  de- 
mand for  possession;  United  States  y.  Spaulding,  3  Dak.  Ter.  93, 
13  N.  W.  360,  citing  authorities  and  holding  claim  included  claim 
to  exercise  right  of  pre-emption;  Jones  y.  United  States,  13  Sawy. 
347,  348,  85  Fed.  565,  reyiewing  authorities  and  holding  **  claim  " 
indudes  claim  by  purchaser  of  timber  land;  applied  in  dissenting 
opinion,  Douglas  y.  Beasley,  40  Ala.  147,  reyiewing  authorities  and 
majority  holding  complaint  by  assignee  on  note  must  show  owner- 
ship. 

Slavery. —  The  clause  in  the  Constitution  relating  to  fugitlye 
ilayes  requires  the  aid  of  legislation  to  protect  the  right,  to  enforce 
the  deliyery,  and  to  secure  the  subsequent  possession  of  the  slaye, 
p.  615. 

Cited  In  Buckner  y.  Street,  7  Bank.  Beg.  261,  1  DHL  254,  F.  C. 
2fildS,  on  point  that  acts  of  17d3  and  1850  afforded  slaye  owners  their 
only  right  in  free  States. 

Constitiitional  law. —  Where  the  end  is  required  the  means  are 
giyen,  and  where  the  duty  is  enjoined,  the  ability  to  perform  it  is 
contemplated  to  exist  on  the  part  of  the  functionaries  to  whom 
it  is  intrusted,  p.  615. 

Cited  in  United  states  y.  Cruikshank,  1  Woods,  314,  315,  F.  C. 
14,897,  holding  Congress  has  power  to  legislate  for  enforcement 
of  any  right  granted;  Hill  y.  Confederate  States,  38  Ala.  445,  hold- 
ing acts  of  Confederate  Congress,  known  as  conscript  laws,  are 
yalid;  dissenting  opinion.  United  States  y.  Stanley,  109  U.  S.  28, 
35,  50,  27  L.  845,  847,  852,  3  S.  Ct.  34,  35,  89,  49,  majority  holding 
clyll  rights  act  of  Congress  of  1875  is  yoid;  dissenting  opinion, 
Ex  parte  Siebold,  100  U.  S.  418,  25  L.  732,  majority  holding  Congress 
could  yest  in  Circuit  Court  appointment  of  superyisors  of  election. 

Slavery. —  The  States  cannot  be  compelled  to  enforce  the  pro- 
yision  in  the  Constitution  relating  to  the  surrender  of  fugitlye 
slayes,  but  the  national  goyemment  is  bound  through  its  own  proper 
departments  to  carry  into  effect  all  the  rights  and  duties  imposed 
upon  it  by  the  Constitution,  pp.  615,  6ia 

Cited  in  Beayins'  Petition,  83  N.  H.  94,  95,  holding  there  is  no 
obllgatioin  in  States  to  aid  in  naturalization. 
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Slavery. —  A  claim  by  the  owner  of  a  fugitive  Is  a  case  arising 
under  the  Ck>nstitation  of  the  United  States  within  the  express 
delegation  of  Judicial  power  given  by  that  Instrument,  p.  616. 

Slavery. —  To  protect  the  claim  of  the  owner  of  fugitive  slaveSp 
Oongress  may  prescribe  the  mode  in  which  the  power  shall  be  ap- 
plied and  how  and  when  the  proceedings  shall  afford  a  complete 
protection  and  guaranty  to  the  right,  p.  616. 

Slavery. —  The  act  of  Congress  of  February  12,  1703,  covers  the 
whole  ground  of  the  Constitution  as  to  fugitive  slaves,  p^  617. 

Constitutional  law. — Legislation  of  Congress,  If  constitutional, 
supersedes  all  State  legislation  upon  the  same  subject  and  by  neces- 
sary Implication  prohibits  it,  p.  617. 

The  following  citing  cases  Indorse  and  rely  upon  this  Important 
rule:  Hill  v.  Confederate  States,  38  Ala.  450,  citing  authorities  and 
holding  acts  giving  exclusive  power  to  Congress,  talce  away  right 
of  State;  Willard  v.  People,  4  Scam.  460,  holding  no  State  can 
pass  law  annulling  legislation  of  Congress;  Lynch  v.  Clarke,  1  Sandf. 
Ch.  644,  holding  fact  that  Congress  covered  only  part  does  not 
warrant  State  legislation;  United  States  v.  New  Bedford  Bridge, 
1  Wood.  &  M.  426,  430,  F.  C.  15,867,  holding  grant  to  Congress  does 
not  exclude  State  until  Congress  legislated  fully;  Wooley  v.  Wa^ 
kins,  2  Idaho,  577,  22  Pac.  110,  holding  no  such  relation  of  an- 
tagonism exists  between  Congress  and  territories;  Boblnson  v.  Rice, 
8  Mich.  243,  244,  245,  246,  holding  mortgage  law  conflicting  with 
Federal  law  relating  to  mortgage  of  vessels  is  void;  People  v. 
Fonda,  62  Mich.  407,  20  N.  W.  20,  holding  State  courts  have  no 
Jurisdiction  of  prosecutions  against  officers  of  national  banks;  State 
V.  Moore,  6  Ind.  437,  and  Jett's  Case,  18  Gratt  030,  both  holding 
State  may  punish  offense  although  same  act  Is  offense  against 
United  States;  Ex  parte  Houghton,  7  Fed.  660,  663,  S.  C,  8  Fed. 
800,  002,  holding  State  has  no  Jurisdiction  over  offense  of  passing 
counterfeit  bank  bills;  Hall  v.  De  Cuir,  05  U.  S.  400,  24  L.  552,  hold- 
ing act  requiring  carriers  to  give  all  passengers  equal  privileges 
void  as  regulation  of  inter-State  commerce;  Thurlow  v.  Massachu- 
setts, 5  How.  625,  12  L.  311,  affirming  that  power  of  legislation  over 
commerce  not  exclusive  in  Congress;  Degant  v.  Michael,  2  Ind. 
307,  and  Graves  v.  State,  1  Ind.  370,  both  holding  State  statutes 
prescribing  modes  of  arresting  fugitives  from  Justice  void;  Bx 
parte  McKean,  3  Hughes,  24,  F.  C.  8,848,  holding  power  of  Congress 
to  legislate  In  relation  to  fugitives  from  Justice  is  exclusive;  In  re 
Titus,  8  Ben.  414,  416,  F.  C.  14,062,  and  In  re  Robb,  0  Sawy.  576,  19 
Fed.  31,  both  holding  governor  In  extraditing  fugitive  acts  under 
authority  of  Congress;  United  States  v.  McClay,  26  Fed.  Ca&  1055, 
holding  attempts  of  State  authorities  to  punish  officers  removing 
fugitive  were  void;  United  States  v.  New  Bedford  Bridge,  1  Wood. 
&  M.  431,  F.  0.  15,867,  holding  regulation  by  State  may  aid  or  co- 
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operate  wltb  an  act  of  Congress;  rale  applied  In  dissenting  opinion, 
Brodhead  y.  Milwaukee,  19  Wis.  604,  majority  holding  statute  au- 
thorizing electors  to  raise  tax  to  pay  bounties  to  volunteers  valid; 
dissenting  opinion,  Passenger  Oases,  7  How.  555,  560,  12  L.  816,  818, 
majority  holding  State  statute  taxing  alien  x>assengers  void;  dis- 
senting opinion.  In  re  Neagle,  185  U.  &  90,  34  L.  81,  10  S.  Ct  677, 
majority  holding  In  absence  of  express  statute,  deputy  may  be 
appointed  to  protect  Judge.  Cited  generally  in  Bx  parte  Bobin- 
son,  1  Bond,  47,  F.  C.  11,984,  holding  in  cases  under  Federal  acts, 
power  of  Federal  officers  is  paramount;  State  v.  Pike,  15  N.  H.  88, 
holding  State  court  had  no  Jurisdiction  of  perjury  before  commis- 
sioner under  national  bankrupt  act;  Kneedler  v.  Lane,  45  Pa.  St 
304,  holding  power  to  raise  and  support  armies  Is  exdusively  in 
Congress.  See,  also,  note  to  9  Sawy.  589,  on  point  that  governor 
in  extraditing  criminal  acts  under  Federal  authority;  notes  to  32 
Am.  Rep.  355,  357,  359,  discussing  the  subject  of  legislation  relat- 
ing to  fugitives  from  Justice;  note  to  57  Am.  Dec.  390,  391,  con- 
taining valuable  discussion  of  proceedings  for  surrender  of  fugitives. 
Distinguished  in  Commonwealth  v.  Tracy,  5  Mete.  547,  549,  hold- 
ing statute  for  apprehension  of  persons  charged  with  offense  In 
another  State  void;  State  v.  Norman,  16  Utah,  466,  52  Pac.  989,  hold- 
ing an  act  of  Congress  defining  adultery  did  not  include  territorial 
legislation  on  same  subject;  Commonwealth  v.  Fuller,  8  Mete.  319, 
41  Am.  Dec.  513,  holding  State  courts  can  punish  crime  of  coun- 
terfeiting coins  of  the  United  States;  held  inapplicable  in  Kurtz  v. 
State,  22  Fhi.  41,  42,  1  Am.  St  Bep.  175,  176,  holding  State  laws 
relating  to  fugitives  from  Justice  valid;  referred  to  in  Ex  parte 
State,  73  Ala.  510,  court  saying  better  opinion  was  that  laws 
auxiliary  to  congressional  acts  may  be  upheld;  not  approved  in 
Goffman  v.  Knightley,  24  Ind.  613,  holding  act  legalizing  appropria- 
tions for  bounties  for  volunteers  valid;  Weaver  v.  Fegely,  29  Pa.  St 
80,  70  Am.  Dec.  153,  holding  grant  of  power  to  regrulate  weights 
and  measures  does  not  extinguish  rights  of  States. 

Oonstltatlonal  law. —  Powers  given  the  national  government  are 
not  ineffective  because  the  means  of  enforcing  them  are  not  ex- 
pressly given,  p.  618. 

Cited  In  Strauder  v.  West  Yirginia,  100  U.  S.  810,  25  L.  666, 
holding  right  guaranteed  by  Constitution  without  delegation  of 
power  may  be  protected. 

Constitational  law. —  Where  an  end  Is  required.  It  is  deemed  a 
Just  and  necessary  Implication  that  the  means  to  accomplish  it  are 
also  given;  or  In  other  words,  that  the  power  flows  as  a  necessary 
means  to  accomplish  the  end,  p.  619. 

Oonstltational  law. —  Where  the  constitutionality  of  a  statute 
is  questioned,  if  the  question  were  one  of  doubt,  long  acquiescence 
in  the  act,  contemporaneous  constructions  aflOrming  it,  and  exten- 
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tiye  and  nniform  recognition  of  Its  yalldlty  wonld  entitle  the  ques- 
tion to  be  considered  at  rest,  p.  621. 

Rnle  applied  In  State  v.  Wrlghtson,  56  N.  J.  L.  209,  28  AtL,  65, 
22  L.  B.  A.  659,  citing  cases  and  holding  contemporary  construction 
entitled  to  great  weight  In  construing  constitutions;  Talcott  t. 
Tp.  of  Pine  Grove,  1  Fllpp.  155,  165,  F.  C.  13,735,  holding  depart- 
mental  and  legislative  action  would  conclude  the  courts;  Ex  parte 
Olst,  26  Ala.  163,  164,  sustaining  act  of  Congress  authorizing  Jus- 
tices to  arrest  persons  violating  criminal  law  of  United  States; 
Fall  y.  Hazelrlgg,  45  Ind.  585,  15  Am.  Rep.  282,  citing  cases  and 
construing  statute  of  frauds;  In  re  Piatt,  7  Ben.  267,  F.  G.  11,212, 
holding  revenue  law  authorizing  searches  and  seizures  valid;  Brink- 
man,  In  re,  7  Bank.  Reg.  425,  4  Fed.  Gas.  146,  holding  that  by  prac- 
tice and  decisions  it  was  settled  that  Gongress  had  power  over 
bankruptcy;  Gooley  v.  Board  of  Wardens,  12  How.  315,  13  L.  1003, 
In  construing  statute  Imposing  penalty  for  neglect  to  take  pilot; 
Murray  v.  Hoboken  Land  &  Imp.  Go.,  18  How.  280,  15  L.  376,  con- 
struing words  **  due  process  of  law; "  The  Free  State,  1  Brown,  264, 
F.  G.  5,090,  citing  cases  and  holding  what  has  been  universally 
assumed  should  be  deemed  at  rest;  applied  In  dissenting  opinion, 
Dred  Scott  v.  Sandford,  19  How.  616,  15  L.  788,  majority  holding  act 
prohibiting  taking  slave  to  territory  is  void;  State  v.  Bader,  13 
Ohio  G.  G.  21,  construing  statute  empowering  commissioners  to 
levy  tax  for  purpose  of  improving  roads. 

Slavery. —  The  act  of  February  12, 1793,  relative  to  fugitive  slaves 
is  clearly  constitutional  In  all  Its  leading  provisions,  and  with  the 
exception  of  that  part  which  confers  jurisdiction  upon  State  magis- 
trates, is  free  from  reasonable  doubt  and  difficulty,  p.  622. 

Gited  and  followed  in  Jones  v.  Van  Zandt,  5  How.  229,  12  L.  129, 
affirming  constitutionality  of  this  act  Glted  in  United  States  v. 
Scott,  27  Fed.  Gas.  996,  holding  fugitive  slave  acts  of  1793  and 
1850  constitutional;  Sim's  Gase,  7  Gush.  301,  306,  308,  holding  act 
of  Gongress  of  1850,  concerning  fugitive  slaves,  was  valid;  Ex  parte 
Bushnell,  9  Ohio  St  186,  205,  264,  277,  holding  Gonstitution  gruaran- 
tees  to  owner  of  runaway  slaves  right  of  reclamation;  discussed 
at  length  in  In  re  Booth,  3  Wis.  37,  43,  45,  47,  61,  62,  63,  78,  79,  102, 
104,  110,  112,  121,  128,  140,  142,  143,  holding  fugitive  slave  act  of 
1850  was  void;  Bx  parte  Gist,  26  Ala.  163,  164,  holding  act  of 
Gongress  of  1789,  empowering  Justices  to  arrest  persons  charged 
with  crimes  against  United  States  valid;  United  States  v.  Given,  25 
Fed.  Gas.  1325,  holding  act  of  Gongress  to  enforce  right  to  vote  Is 
valid;  in  46  Me.  568,  615,  appendix,  where  the  judges  at  request  of 
legislature  expressed  opinions  on  validity  of  personal  liberty  laws; 
dissenting  opinion,  United  States  v.  Reese,  92  U.  S.  255,  23  L.  578, 
majority  holding  act  of  1870,  punishing  obstruction  of  votes  of 
negroes  void;  dissenting  opinion,  Hill  v.  Confederate,  38  Ala.  487, 
citing  authorities  and  majority  holding  State  court  may  inquire  Into 
right  to  discharge  of  one  enrolled  under  conscript  act 
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Slavexy. —  State  macristrates  may  exercise  anthority  under  the 
act  of  Congress  of  February  12,  1793,  relating  to  fugitive  slaves,  un- 
less prohibited  by  State  legislation,  p.  622. 

Cited  and  principle  relied  upon  in  Stephens,  Petitioner,  4  Gray, 
662,  holding  State  courts  may  exercise  powers  conferred  by  Con- 
gress, unless  prohibited;  In  re  Sheazle,  1  Wood.  &  M.  71,  F.  0. 
12,734,  holding  State  magistrate  might  surrender  prisoners  though 
not  compellable  to  do  so;  In  re  Boberts,  24  Fed.  133,  holding 
State  and  Federal  courts  have  concurrent  Jurisdiction  in  extradi- 
tion; Gilroy,  petitioner,  88  Me.  201,  51  Am.  St  Rep.  898,  88  Atl.  980, 
holding  State  courts  may,  if  they  choose,  exercise  power  of  natural- 
ization; Morgan  v.  Dudley,  18  B.  Mon.  721,  68  Am.  Dec.  745,  holding 
naturalization  by  State  courts  has  same  effect  as  if  by  Federal 
courts;  Lockhurst  v.  West,  7  Mete.  239,  holding  Congress  could  not 
transfer  Federal  Jurisdiction  to  State;  Mo.  River  Tel.  Co.  v.  National 
Bank,  74  111.  221,  holding  State  courts  cannot  enforce  penal  laws 
of  the  United  States;  Robertson  v.  Baldwin,  165  V,  S.  280,  41  L. 
717,  17  S.  Ct  328,  holding  act  of  Congress  authorizing  Justice  to 
arrest  deserting  seaman  is  void. 

Slavery. —  Power  of  legislation  on  the  subject  of  fugitive  slaves 
is  exclusive  in  Congress,  p.  622. 

Cited  in  Miller  v.  McQuerry,  5  McLean,  474,  F.  C.  9,583,  holding 
Constitution  vested  power  to  enforce  reclamation  of  slaves  in  Con- 
gress; Thornton's  Case,  11  111.  335,  holding  statute  legislating  on 
fugitive  slaves  was  void;  Eells  v.  People,  4  Scam.  510,  515,  dissenting 
opinion,  holding  State  may  legislate  on  subject  of  fugitive  slaves,  but 
must  not  interfere  with  right;  Freeman  v.  Robinson,  7  Ind.  323, 
holding  marshal  was  liable  in  State  court  for  trespasses  in  seizing 
slave. 

Slavery. —  The  right  to  seize  and  retake  fugitive  slaves  and  the 
duty  to  deliver  them  up,  and  Congressional  legislation  effectuating 
this  right  derive  their  whole  validity  from  the  Constitution  of  the 
United  States  and  are  there  for  the  first  time  recognized  and  es- 
tablished in  that  peculiar  character,  p.  622. 

Slavery. —  Under  the  Constitution,  the  duty  in  relation  to  fugitive 
slaves  is  recognized  as  an  absolute,  positive  right  and  duty  per- 
vading the  whole  Union  with  an  equal  and  supreme  force  uncon- 
trolled and  uncontrollable  by  State  sovereignty  or  State  legislation, 
p.  628. 

Slavery. —  Police  power  extends  over  all  subjects  within  the  ter- 
ritorial limits  of  the  States,  and  has  never  been  conceded  to  the 
United  States;  it  is  wholly  distinguishable  from  the  right  and 
duty  secured  by  the  provision  in  the  Constitution  relating  to  fugi- 
tive slaves,  p.  625. 
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Cttted  approTingly  and  relied  upon  by  the  following  cases:  Hoke 
T.  People,  122  IlL  516,  U  N.  B.  824,  holding  State  has  same  power 
as  foreign  nation  when  not  restrained  by  Federal  Ck>nstitutlon; 
BeaTin's  Petition,  88  N.  H.  94,  holding  States  can  deny  their  courts 
Jnrisdiction  oTer  cases  their  policy  discountenances;  State  v.  Gib- 
son, 86  Ind.  401,  10  Am.  Bep.  51,  holding  States  may  regulate  mar- 
riage contract;  Frasher  v.  State,  8  Tex.  App.  274,  80  Am.  Bep.  188, 
holding  statute  making  it  felony  for  white  to  marry  negro  yalid; 
People  Y.  Naglee,  1  CaL  243,  52  Anu  Dec.  821,  holding  State  may  im- 
pose tax  upon  persons  of  foreigners  alone;  Commissioners  of  Im- 
migration Y.  Brandt,  26  La.  Ann.  81,  holding  law  requiring  com- 
manders to  make  reports  as  to  passengers  yalid;  Moore  y.  State,  48 
Miss.  170,  and  State  y.  Morris,  77  N.  G.  516,  both  holding  right  to 
conduct  lotteries  is  not  contract;  Jamleson  y.  Ind.  Nat  Gas  &  Oil 
Ck>.,  128  Ind.  577,  28  N.  B.  83,  12  L.  B.  A.  659,  citing  authorities  and 
holding  natural  gas  to  be  subject  of  police  protection;  People  y. 
McDonnell,  80  Oal.  290,  18  Am.  St  Bep.  164,  22  Pac.  192,  holding 
State  may  punish  act  which  is  also  crime  against  United  States; 
Smith  Y.  Turner,  7  How.  466,  524,  525,  526,  12  L.  779,  803.  804,  ma- 
jority holding  statute  taxing  alien  passengers  Yoid;  dissenting  opin- 
ion, Leisy  y.  Hardin,  135  U.  S.  127,  34  L.  139,  10  S.  Ot  690,  majority 
holding  statute  prohibiting  sale  of  liquor  Yoid  as  applied  to  sale 
by  importer  in  unbroken  packages.  Cited,  arguendo,  dissenting 
opinion,  GhilYors  y.  People,  11  Mich.  55,  majority  holding  license  for 
ferry  from  Detroit  to  Canada  not  regulation  of  commerce. 

Held  inapplicable  in  Passenger  Cases,  7  How.  427,  428,  12  L.  762, 
763,  holding  statutes  imposing  taxes  on  alien  passenger  Yoid;  State 
T.  Cutshall,  110  N.  C.  549,  15  S.  E.  264,  16  L.  B.  A.  133,  holding 
statute  making  second  marriage  felony,  yoid  so  far  as  affecting 
marriage  in  another  State. 

Slavery. —  States  in  ylrtue  of  their  general  police  power  possess 
full  jurisdiction  to  arrest  and  restrain  runaway  slayes  and  remoye 
them  from  their  borders  and  otherwise  to  secure  themselyes  against 
their  depredations  and  eyil  example,  p.  625. 

Cited  and  principle  followed  in  Wiley  y.  Parmer,  14  Ala,  633,  hold- 
ing States  may  discriminate  between  resident  and  non-resident 
masters;  In  re  Perkins,  2  Cal.  430,  holding  States  can  arrest  fugitiye 
slayes  under  police  power;  Ex  parte  Smith,  8  McLean,  180,  F.  C. 
12,968,  holding  goyernor  could  not  cause  arrest  of  fugitiye  unless 
crime  committed  in  State  making  demand;  Gates  y.  Coffin,  8  La. 
Ann.  341,  844,  holding  possession  in  another  State  of  slaye  could 
not  be  made  basis  of  possessory  action  in  Louisiana;  Bodney  y. 
Illinois  Cent  B.  B.,  19  111.  44,  45,  holding  troYer  will  not  lie  in 
Illinois  for  recoyery  of  slaye  or  for  damages  for  his  loss;  Landry 
y.  Klopman,  18  La.  Ann.  347,  holding  Constitution  did  not  apply 
where  slaye  arrested  and  sold  after  notice;  dissenting  opinion, 
Jacoway  y.  Denton,  25  Ark.  649,  majority  holding  constitutional 
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provlBloii  impairing  right  to  recover  on  slave  contract  void;  Thurlow 
T.  Commonwealth,  5  How.  629,  12  L.  813,  holding  States  within  the 
Oonstitntion  may  decide  who  shall  become  part  of  its  population. 

Distingnished  in  Moore  y.  People,  14  How.  20,  14  L.  309,  dis- 
senting opinion,  p.  21,  14  L.  809,  holding  State  may  punish  citizens 
harboring  fugitive  slaves. 

Slavery. —  The  act  of  Pennsylvania  ot  Mandi  26,  1S26,  punishing 
the  seizing  and  removal  of  a  slave  is  unconstitutional,  p.  626. 

Cited  in  Kauffman  v.  Oliver,  10  Pa.  St  618,  holding  action  at 
cnnmon  law  does  not  lie  for  harboring  runaway  slaves. 

States. —  The  powers  which  belong  to  a  State  are  exercised  in- 
dependently; in  its  sphere  of  sovereignty  it  stands  on  an  equality 
with  the  Federal  government  and  is  not  subject  to  its  control,  p. 
663,  per  McLean,  J.,  dissenting. 

Cited  in  Keating  v.  Spink,  3  Ohio  St  126,  62  Am.  Dec.  231,  hold- 
ing State  court  acquirmg  jurisdiction  cannot  be  deprived  by  pro- 
cess in  admiralty. 

Miscellaneous. —  Cited  in  Darden  v.  Lines,  2  Fla.  576,  687,  holding 
Supreme  Court  has  no  jurisdiction  on  appeal  from  decree  by  con- 
sent; Whitaker  v.  Morrison,  1  Fla.  32,  on  point  that  point  not  coming 
up  in  bill  of  exceptions  will  not  be  noticed;  State  v.  Allen,  21  Ind. 
G20,  83  Am.  Dec.  369,  on  point  that  where  appeal  informal  if  record 
before  court,  it  may  determine  questions;  State  y.  Wilson,  121 
N.  C  454,  28  S.  B.  666,  on  point  that  action  of  executive  in  issuing 
warrant  was  conclusive  of  fftcts  and  authority. 


I  HOWARD. 


1  How.  1-14,  11  L.  25,  WILLIAMS  y.  ASH. 

Slaves  —  Leg^acy. —  A  beQuest  of  freedom  to  a  slave  stands  on 
the  same  principles  as  a  bequest  oyer  to  a  third  person;  it  is  a  spe- 
cific legacy,  p.  14. 

Cited  and  rule  followed  in  Steuart  v.  Williams,  3  Md.  429,  a  sim- 
ilar case;  Devanghn  v.  Heath,  87  Ala.  597,  holding  gift  of  clothes  to 
slave  valid.  Cited,  arguendo,  in  dissenting  opinion.  Wood  v.  Hum- 
phreys, 12  Gratt  353,  356. 

Slaves  —  Bequest. —  A  condition  in  a  bequest  of  a  slave,  that  he 
should  become  free  if  sold  or  removed  from  the  State,  is  not  a  re- 
straint inconsistent  with  the  right  of  property  in  the  legatee;  it  is 
a  conditional  limitation  of  freedom  and  takes  effect  the  moment  the 
slave  is  sold,  p.  14. 

Cited  and  rule  followed  in  Steuart  v.  Williams,  3  Md.  429,  and  Wil- 
Uam  V.  Reynolds,  14  Md.  115,  where  facts  were  similar  to  those  in 
principal  case. 

Distinguished  in  Potter  v.  Couch,  141  U.  S.  816,  317,  35  L.  732,  11 
S.  Ct  1010,  1011,  under  facts  involving  limitation  on  real  property. 

Miscellaneous. —  Cited  In  Parkes  v.  Aldridge,  8  Fed.  222,  but  not 
Sn  point;  opinion  of  Davis,  J.,  44  Me.  585,  as  instance  where  eman- 
cipated slave  was  allowed  to  sue,  and  holding  free  negroes  entitled 
to  vote. 

1  How.  14-23,  11  L.  30,  HAMMOND'S  ADMB.  v.  WASHINGTON'S 
EXB. 

Devise  and  legacy. —  A  legatee,  by  taking  from  the  executors  an 
assignment  of  a  mortgage  on  which  Is  due  a  greater  sum  than  the 
amount  of  his  legacy,  does  not  bind  himself  for  the  difference,  but 
only  for  due  diligence  in  its  coUection,  pp.  22,  23. 

No  citations. 

1  How.  24-27,  11  L.  83,  UNITED  STATES  v.  ACOSTA. 

Public  lands  —  Evidence. —  If  the  original  of  a  grant  of  land  by 
the  governor  of  East  Florida  is  not  to  be  found  in  the  proper  depos- 
itary, a  duly  certified  copy  is  admissible  In  evidence,  p.  26. 

Cited  and  rule  followed  in  Sullivan  v.  Richardson,  33  Fla.  97,  14 
So.  708,  a  case  involving  a  grant  of  land  in  West  Florida. 
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Public  lands. —  The  Spanish  governor  of  East  Florida  was  the 
sole  Judge  of  the  merits  of  an  applicant  for  a  grant,  and  of  the  suf- 
ficiency of  the  consideration,  p.  26. 

Public  lands  —  Treaty. —  The  stipulation  in  the  treaty  with  Spain 
avoids  grants  made  after  January  24,  1818,  but  not  surveys  made 
after  that  time  to  locate  grants  made  previously,  p.  27. 

1  How.  28,  11  !«.  84,  WALSH  y.  UNITBD  STATBS. 

Writ  of  error  dismissed  on  motion  of  defendant  in  error,  plaintiff 
in  error  having  failed  to  prosecute  when  called  upon  to  do  so. 

No  citations. 

I  How.  28-^  11  L.  35,  SMITH  v.  OONDBZ 

Ships  and  shipping  —  Collision. —  Liability  for  collision  in  an 
Bnglish  port  must  be  determined  by  the  law  of  England,  p.  33. 

Cited  and  principle  applied  in  The  China,  7  Wall.  64,  70,  19  L.  72, 
74,  holding  liability  of  vessel  determinable  by  law  of  State  in  whose 
port  accident  hapi>ened;  The  John  Bramall,  10  Ben.  503,  F.  C.  7,334, 
ruling  similarly  in  action  by  British  vessel  for  collision  in  United 
States  waters;  Vandewater  v.  Westervelt,  28  Fed.  Cas.  979,  on  point 
that  admiralty.  In  cases  of  collision,  will  enforce  State  laws  regard- 
ing management  of  vessels;  Panama  B.  B.  v.  Napier  Shipping  Co., 
166  U.  S.  286,  41  L.  1006,  17  S.  Ct  574,  holding  Uabillty  of  wreckers 
for  injury  to  oth^  vessel  resulting  from  their  negligence,  depends 
on  laws  of  country  where  injury  caused;  Northern  Pac.  B.  B.  v. 
Babcock,  154  U.  S.  198,  38  L.  961,  14  S.  Ct  981,  and  Northern  Pac. 
R.  B.  V.  Mase,  63  Fed.  116,  27  U.  S.  App.  238,  holding  law  of  place 
where  contract  of  employment  made  governs  right  to  recovery,  and 
amount  of  damages  for  death  of  employee;  so  also  in  Evey  v.  Mexi- 
can Cent  By.,  81  Fed.  304,  52  U.  S.  App.  138,  38  L.  B.  A.  394,  ruUng 
similarly,  and  holding  want  of  precedents  as  to  such  law  Is  no  ob- 
stacle to  action  in  courts  of  United  States;  Illinois  Cent  By.  v. 
Ihlenberg,  75  Fed.  879,  43  U.  S.  App.  726,  34  L.  B.  A.  398,  holding 
Federal  court  in  one  State  wlU  enforce  provision  In  Constitution  of 
another  regarding  liability  of  corporation  for  torts,  if  not  contrary 
to  policy  of  former;  Carter  v.  Goode,  50  Ark.  157,  6  S.  W.  720,  and 
Holderman  v.  Pond,  45  Kan.  412,  23  Am.  St  Bep.  736,  25  Pac.  873, 

II  L.  B.  A.  543,  refusing  to  entertain  action  of  tort  which  could  not 
bo  brought  where  injury  committed;  New  Orleans,  etc.,  B.  B.  v. 
Wallace,  50  Miss.  250,  holding  liability  of  carrier  for  collision  de- 
pends upon  law  of  State  where  accident  occurred.  Cited  in  discus- 
sion obiter  in  Huntington  v.  Attrill,  146  U.  S.  670,  36  L.  1129,  13  S. 
Ct  229,  holding,  whether  statute  of  one  State  is  penal,  and,  there- 
fore, unenforcible  in  another,  is  to  be  determined  by  courts  of  lat- 
ter; Idler  V.  Borgmeyer,  65  Fed.  924,  28  U.  S.  App.  332,  asserting 
rule  as  to  res  adjudicata;  Le  Forest  v.  Tolman,  117  Mass.  109,  19 
Am.  Bep.  400,  discussing  general  subject 
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Distlngiilshed  In  The  Bagle,  8  Wall.  21,  19  L.  868,  under  act  of 
Congress,  declaring  admiralty  Jurisdiction  to  extend  to  great  lakes. 
Explained  and  distingnlshed  in  The  Avon,  1  Brown,  181,  182,  183, 
F.  0.  680,  as  to  collision  occurring  on  Welland  canal,  which  was  de- 
clared to  be  of  international  character. 

Ships  and  shipping  —  Collision. —  The  actual  damage  sustained 
at  the  time  and  place  of  the  injury  is  the  measure  of  damages;  loss 
of  probable  profits  cannot  be  an  item,  p.  85. 

The  ruling  of  the  principal  case  upon  this  point  has  been  followed 
in  numerous  citing  cases:  The  Scotland,  105  U.  S.  36,  26  L.  1006, 
affirming  S.  C,  sub  nom.  Dyer  v.  National,  etc.,  Ck).,  14  Blatchf .  489, 
491,  P.  O.  4,225,  and  The  Mary  J.  Vaughan,  2  Ben.  50,  F.  0.  9,217, 
both  holding  damages  for  loss  of  cargo  to  be  value  at  place  of  ship- 
ment; The  Steamship  Aleppo,  7  Ben.  125,  128,  129,  130,  132,  F.  0. 
158,  and  The  Ocean  Queen,  5  Blatchf.  494,  F.  G.  10,410,  affirming 
S.  C,  18  Fed.  Cas.  556,  ruling  similarly,  but  including  charges  for 
loading  cargo,  and  insurance,  with  interest;  Seaman  v.  Crescent 
City,  1  Bond.  113,  F.  C.  12,581,  holding  amount  recoverable  to  be 
difference  between  shipping  value  and  price  damaged  cargo  would 
bring  at  nearest  port;  The  Rhode  Island,  Abb.  Adm.  103,  104,  F.  0. 
11,743,  but  holding  owner  entitled  to  damages  for  loss  of  use  of  ves- 
sel during  repairing  at  rate  of  six  per  cent  on  her  value;  The  Mon- 
itor and  Hill,  3  Biss.  27,  F.  C.  9,711,  holding  owner  fully  indemnified 
by  replacing  of  mast  broken  in  collision;  The  George  Bell,  5  Hughes, 
175,  8  Fed.  585,  holding  damages  for  loss  of  cargo  of  fish  to  be  value 
in  nearest  market;  Swift  v.  Brownell,  1  Holmes,  470,  F.  C.  13,695, 
ruling  similarly  as  to  loss  of  cargo  of  whalebone  and  oil;  Howard 
▼.  StiUwell,  etc.,  Co.,  139  U.  S.  206,  209,  85  L.  150,  151,  11  S.  Ct  503, 
604,  holding,  in  action  to  recover  contract  price  for  erecting  ma- 
chinery, defendant  cannot  set  off  loss  of  profits  caused  by  plaintHTs 
delay;  Cincinnati  Gas  Co.  v.  Western,  etc.,  Co.,  152  U.  S.  206,  38 
li.  418,  14  S.  Ct  525,  holding  anticipated  profits  not  an  Item  of 
damages  in  action  for  infringement  of  patent;  The  Sam  Brown,  29 
Fed.  651,  holding,  where  owner  of  goods  elects  to  sue  both  vessels 
Jointly,  rule  of  carrier's  liability  does  not  apply,  and  total  amount 
recovered  is  to  be  value  at  time  of  loss;  McDaniel  v.  Crabtree,  21 
Ark.  436,  holding,  in  action  for  wrongful  seizure  of  slaves,  plalntilf 
cannot  recover  for  loss  of  probable  profits  from  their  labor;  Coweta 
.  Falls,  etc.,  Co.  v.  Rogers,  19  Ga.  421,  65  Am.  Dec.  606,  ruling  simi- 
larly in  action  for  failure  to  repair  machinery  according  to  contract; 
Minor  V.  The  Picayune,  18  La,  Ann.  564,  Myers  v.  Perry,  1  La.  Ann. 
875,  where  State  court  ruled  similarly  in  action  for  collision;  Ripley 
V.  Mosely,  57  Me.  84,  holding  anticipated  profits  not  item  of  dam- 
ages in  action  for  wrongful  levy  of  attachment;  Anderson  v.  Sloane, 
72  Wis.  584,  7  Am.  St  Rep.  897,  40  N.  W.  222,  for  wrongful  levy  of 
execution;  Wehle  v.  Haviland,  69  N.  Y.  451,  ruling  similarly  in  action 
for  non-delivery  of  goods  under  contract;  Cincinnati  v.  Bvans,  6 
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Oblo  St  604,  In  action  for  Injuries  resulting  from  interruption  of 
business  by  reason  of  suit;  dissenting  opinion,  Williamson  v.  Bar- 
rett, 13  How.  113,  14  L.  75,  majority  holding  damages  allowable  for 
demnrrage  in  case  of  collision.  See  also  valuable  note  on  this  sub- 
ject in  00  Am.  Sep.  494. 

DIstlngaisbed  in  The  Conqueror,  166  17.  S.  126,  41  L.  946,  17  S.  Gt 
516,  holding  demurrage  proper  item  of  damages  In  action  against 
collector  for  illegal  seiaure  and  detention;  The  Morning  Star,  4  Bias. 
72,  F.  O.  9,817,  declaring  rule  to  haye  been  modified,  and  allowing 
demurrage  in  case  of  collision;  also  in  The  Mayflower,  1  Brown,  380, 
381,  F.  O.  9,345,  ruling  similarly;  Donnell  y.  Jones,  17  AUu  693,  52 
Am.  Dec.  196,  holding,  in  action  by  mercantile  firm  for  wrongfully 
suing  out  attachment,  loss  of  probable  profits  is  to  be  considered  by 
Jury;  Manyille  y.  Western  Union  TeL  Co.,  37  Iowa,  219,  18  Am.  Bep. 
12,  holding  loss  of  profits  to  be  item  of  damages  in  action  for  failure 
to  deliyer  telegram. 

Ships  and  shipping — Collision. —  For  damages  caused  by  col- 
lision resulting  from  negligence  of  licensed  pilot,  the  owner  is  not 
responsible,  p.  35. 

Cited  and  rule  foUowed  in  Smith  y.  Creole,  22  Fed.  Cas.  496, 
where  owner  was  compelled  to  employ  licensed  pilot;  but  obiter  in 
The  Carolus,  2  Curt  72,  F.  C.  2,424,  holding  owner  liable  where  em- 
ployment of  pilot  was  not  compulsory.  Cited  in  discussion,  obiter, 
in  dissenting  opinion.  Waring  y.  Clarke,  5  How.  508,  12  L.  255,  New 
Jersey,  etc..  Nay.  Co.  y.  Merchants'  Bank,  6  How.  435,  12  L.  504. 

Charge  to  Jury  is  erroneous  if  it  instruct  on  only  itart  of  the  testi- 
mony, leaying  out  of  yiew  other  portions  which  the  Jury  are  bound 
to  consider  in  forming  their  yerdict  P-  35. 

Cited  and  applied  in  Western  Coal,  etc.,  Co.  y.  Berberich,  94  Fed. 
833,  holding  request  for  instruction,  giying  undue  prominence  to  part 
of  testimony,  properly  refused. 

Ships  and  shipping  —  Collision. —  The  owner  of  a  yessel  is  liable 
for  a  collision  caused  by  negligence,  misconduct  or  want  of  skill  on 
the  part  of  the  master  or  crew,  p.  86. 

Cited  and  principle  applied  in  Pope  y.  The  R.  B.  Forbes,  1  CliflP. 
348,  F.  C.  11,275,  holding  mere  fact  that  pilot  was  on  board  assisting 
in  nayigation  will  not  relieye  owner;  Fashion  y.  Wards,  6  McLean, 
182,  Newb.  37,  F.  C.  17,154,  holding  libellant  bound  to  show  fault  in 
respondent  as  well  as  due  precaution  on  his  own  part;  as  also  in 
Hurley  y.  The  Champion,  12  Fed.  Cas.  1013,  holding  libellant  bound 
to  show  his  yessel  was  competently  handled. 

Ships  and  shipping  —  Collision. —  In  an  action  arising  from  a 
collision,  it  is  for  the  Jury  to  determine  the  party  at  fault  P*  36. 

Cited  and  principle  applied  in  Am.,  etc.,  Ezp.  Co.  y.  Phillips,  29 
Mich.  521,  holding  Jury  is  to  determine  whether  injury  to  freight 
was  caused  by  carriers  negligence. 
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Miscellaneous. —  Cited,  axgnendo,  in  Waring  v.  Clarke,  5  How.  500, 
12  L.  254,  on  point  that  common  law  has  jurisdiction  concurrent 
with  admiralty  in  cases  of  collision.  Cited,  also,  in  Stainback  y. 
Rae,  14  How.  538,  14  L.  532,  on  point  that  each  vessel  must  bear  its 
own  loss  in  case  of  collision  resulting  from  inevitable  accident;  The 
New  Champion,  Abb.  Adm.  207,  F.  C.  10,146,  on  point  that  libellant, 
in  case  of  collision,  must  show  himself  to  have  been  free  from  fault; 
Nelson  y.  The  Goliah,  17  Fed.  Cas.  1322,  on  point  that  vessel  which 
was  in  motion  is  prima  facie  liable  for  collision. 

1  How.  87,  11  L.  88,  ALBXANDBB  v.  GRAHAM. 

Appeal  and  error. —  Writ  dismissed  with  costs  upon  request  In 
writing  by  plaintiff  in  error  directed  to  the  clerk. 

No  citations. 

1  How.  37-65,  11  L.  88,  MBRCER'S  LESSEE  v.  SELDEN. 

Adveirse  possession. —  One  who  takes  a  deed  of  land  from  a  third 
person,  places  it  upon  record,  takes  the  profits  of  the  land,  and  sells 
part  of  it,  has  a  sufficient  adverse  possession  to  set  up  a  statute  of 
limitation  as  against  his  children,  who  claimed  in  right  of  their 
mother,  who  once  owned  the  land,  pp.  51,  52. 

Limitation  of  actions. —  Cumulative  disabilities  cannot  prevent 
the  operation  of  a  statute  of  limitations;  a  party  can  avail  himself 
only  of  the  disability  existing  when  the  right  of  action  first  accrued, 
p.  52. 

Cited  and  followed  in  Davis  v.  Coblens,  174  U.  S.  725,  19  S.  Ct 
835,  Moore  v.  Greene,  2  Curt  208,  210,  F.  C.  9,763,  Carter  v.  Cant- 
rell,  16  Ark.  164,  Dugan  v.  Gittings,  8  Gill,  160,  43  Am.  Dec.  315,  Bil- 
lon V.  Larimore,  37  Mo.  387,  Cozzens  v.  Faman,  30  Ohio  St  497,  27 
Am.  Rep.  474,  and  White  v.  Latimer,  12  Tex.  62,  63,  in  all  of  which 
the  facts  were  similar  to  those  in  principal  case;  Hogan  v.  Kurtz,  94 
U.  S.  779,  24  L.  320,  holding  second  coverture  cannot  be  tacked  as 
disability  to  first  coverture  existing  when  right  to  action  of  eject- 
ment accrued;  Bast  Tennessee,  etc.,  Co.  v.  Wiggin,  68  Fed.  450,  37 
U.  S.  App.  129,  holding  disability  of  heir  who  was  beyond  limits  of 
United  States  when  descent  cast  cannot  be  tacked  to  that  of  ances- 
tor, who  was  also  beyond  limits  during  adverse  possession;  McDon- 
ald V.  Hovey,  110  U.  S.  623,  28  L.  270,  4  S.  Ct  143,  holding  imprison- 
ment after  right  accrued  constitutes  no  disability  under  statute  lim- 
iting time  for  appeals;  Harris  v.  McGovem,  2  Sawy.  518,  F.  O. 
6,125,  and  DeMiU  v.  Moflfat  49  Mich.  130,  13  N.  W.  389,  holding  ope- 
ration of  statute  not  affected  by  descent  of  right  of  action  on  per- 
son unable  to  sue;  Aikin  v.  Bailey,  10  Ark.  583,  where  removal  from 
State  held  not  to  arrest  statute  already  commenced  to  run;  Neil  v. 
Healey,  84  IlL  108,  25  Am.  Rep.  437,  holding,  where  woman  made 
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deed  during  Infancy,  and  period  elapsed  between  attainment  of  ma- 
jority and  marriage,  coverture  was  no  excuse  for  failure  to  disaffirm 
deed;  Trafton  v.  Hill,  80  Me.  508,  15  Atl.  G5,  holding,  where  statute 
had  commenced  to  run  as  against  claim  provable  In  Insolvency,  It  was 
not  arrested  by  subsequent  Insolvency  of  defendant;  Nutter  v.  De 
Bochemont,  46  N.  H.  81,  holding  coverture  no  bar  to  statute  limiting 
time  for  action  of  assumpsit,  unless  It  existed  when  right  of  action 
accrued.  See  also  note  on  this  subject  in  10  Am.  Dec.  467.  Cited 
In  discussion,  obiter,  in  Bauserman  v.  Blunt,  147  U.  S.  657,  37  L. 
320,  13  S.  Ct,  470,  Wallace  v.  Fletcher,  30  N.  H.  454:  Caperton  v. 
Gregory,  11  Gratt  514. 

Limitatioii  of  actions. —  Where  there  are  two  or  more  coexisting 
disabilities  in  the  same  person  when  the  right  of  action  accrues,  the 
statute  does  not  begin  to  run  until  the  last  is  removed,  p.  53. 

Cited  and  principle  applied  in  the  following:  Sims  v.  Bverhardt, 
102  U.  S.  310,  26  L.  88,  Sims  v.  Bardoner,  86  Ind.  96,  44  Am.  Bep.  270. 
and  Wilson  v.  Branch,  77  Va.  73,  46  Am.  Rep.  713,  holding  deed  of 
married  woman  executed  while  she  was  an  infant,  may  be  avoided 
within  reasonable  time  after  divorce,  although  statutory  period  has 
elapsed  since  attaining  majority;  so,  also,  in  Harris  v.  Ross,  86 
Mo.  102,  56  Am.  Rep.  420,  holding  that  where  Infant  married  woman 
executes  deed,  and  dies,  leaving  a  minor  heir,  latter  may  disaffirm 
it  within  statutory  period  after  majority;  Scott  v.  Haddock,  11  Ga. 
264,  holding  statute  does  not  run  as  against  express  trust,  where 
right  to  sue  accrues  during  coverture  of  plaintiff.  And  see  note  on 
this  point  in  44  Am.  Rep.  272. 

Husband  and  wife  —  Curtesy. —  A  husband  has  no  estate  by  the 
curtesy  in  lands  of  which  the  wife  was  disseised  at  the  time  of 
marriage,  and  upon  which  he  never  entered,  pp.  54,  55. 

Cited  and  followed  in  Moore  v.  Greene,  2  Curt.  208,  F.  O.  9,763, 
holding  that  husband  has  not  such  title  in  land  of  which  wife  was 
not  seized, as  vriU  continue  bar  after  disability  of  infancy  ceases;  Fer- 
guson V.  Tweedy,  43  N.  Y.  548,  holding  husband  can  have  no  cur- 
tesy in  wife's  estate  in  remainder;  Withers  v.  Jenkins,  14  S.  C.  612, 
nor  in  CQultable  estate  from  which  wife  had  not  received  profits; 
Allen  T.  Hanks,  136  U.  S.  310,  34  L.  418,  affirming  decree  enjoining 
sale,  for  husband's  debts,  of  land  conveyed  to  wife  as  separate  prop- 
erty after  marriage. 

Miscellaneous. —  Cited  erroneously  in  Townsend  y.  Jemison,  7 
How.  717,  12  L.  885. 

1  How.  66-89,  11  li.  46,  BUCHANNON  v.  UPSHAW. 

Specific  performance. —  Persons  purchasing  In  good  faith  from  a 
grantor  having  no  title,  but  who  afterward  bargained  with  the  true 
owner  for  a  eonflrmation,  cannot  compel  the  owner  to  make  title 
until  they  pay  the  price  agreed  by  their  grantor,  pp.  83,  84. 
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Cited  In  OllTe  t.  Dougherty,  3  6.  Greene,  374,  on  point  tbat  person 
seeking  specific  performance  mast  show  offer  to  perform  on  his  part 

Interest. —  A  person  cannot  be  held  liable  to  payment  of  Interest 
on  a  debt  contracted  by  another  until  notified  that  he  Is  to  be  held  to 
answer  for  that  debt,  p.  89. 

Laches. —  Persons  In  possession  of  land  In  good  faith  cannot  be 
held  guilty  of  laches  In  not  praying  equity  for  a  decree  of  title 
against  the  true  owner,  with  whom  their  grantor  had  bargained  for 
confirmation. 

Miscellaneous. —  Cited  In  Bowman  y.  Wathen,  1  How.  196,  11  L. 
100,  but  apparently  erroneous;  Kimball  y.  West,  15  WalL  879,  21 
L.  96,  on  point  that  equity  will  not  rescind  contract  for  sale  of  land 
because  of  f&llure  of  title,  If  yendor  at  hearing  tenders  perfect  title. 

1  How.  89-W,  11  L.  58,  STBOUT  y.  FOSTBB. 

Ships  and  shipping  —  Collision. —  Where  there  has  been  want  of 
due  diligence  or  skill  on  both  sides,  the  loss  must  be  apportioned,  as 
haying  been  occasioned  by  the  fault  of  both  yessels,  p.  92. 

Cited  and  rule  applied  as  follows:  The  Comet,  1  Abb.  (U.  S.)  463, 
F.  C.  3,050,  where  evidence  was  so  conflicting  that  court  could  not 
determine  where  fault  lay;  Foster  y.  The  Miranda,  6  McLean,  230, 
Newb.  236,  F.  O.  4,977,  ruling  similarly  where  both  colliding  yessels 
were  Improperly  lighted;  The  Chauncey  M.  Depew,  59  Fed.  794,  ap- 
portioning loss  where  anchored  vessel  made  no  effort  to  avoid  drift- 
ing vessel  Cited  In  discussion,  obiter,  in  The  Bay  State,  Abb.  Adm. 
241,  F.  C.  1148;  also  in  dissenting  opinion,  Krenzer  y.  Pittsburgh, 
etc..  By.,  151  Ind.  614,  52  N.  B.  227. 

Ships  and  shipping  —  Collision. —  Where  a  collision  results  from 
storm  or  other  superior  force,  and  blame  Is  not  Imputable  to  either 
party,  each  vessel  must  bear  Its  own  loss,  p.  92. 

Cited  and  rule  followed  In  Stalnback  v.  Bae,  14  How.  538,  14  L. 
532,  as  to  collision  at  sea  on  dark  night 

Ships  and  shipping. —  The  sea  Is  a  public  highway,  equally  free 
to  all  persons,  both  for  the  purpose  of  sailing  and  anchorage,  p.  98. 

Ships  and  shipping. —  All  persons  navigating  the  high  seas  are 
bound  to  take  notice  of  such  vessels  as  may  have  come  to  anchor, 
and  to  so  navigate  as  not  to  Injure  them,  p.  93. 

Ships  and  shipping  —  Collision. —  If  a  vessel  at  anchor  In  a 
proper  place  Is  Injured  by  a  vessel  under  sail,  the  latter  Is  liable; 
alitor.  If  the  anchorage  be  In  an  Improper  place,  pp.  93,  94. 

The  following  cases  affirm  and  apply  this  rule:  The  Virginia  Bhr- 
man,  97  U.  S.  315,  24  L.  892,  holding  tug  and  her  tow  equally  liable 
for  colliding  with  vessel  anchored  In  proper  place,  and  properly 
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lighted;  The  Steamer  J.  W.  Bverman,  2  Hugbes,  20,  25,  26,  F.  0. 
7,591,  holding  steamer  liable  for  collision  with  anchored  vessel,  al- 
thongh  latter  lay  In  track  of  steamers,  such  place  being  within 
anchorage  area;  Amoskeag  Mfg.  Oo.  v.  The  John  Adams,  1  OUfT. 
413,  F.  G.  338,  holding  vessel  properly  moored  at  wharf  not  bound 
to  keep  watch  for  passing  vessels;  Sterling  v.  The  Jennie  Oushman, 
3  Cliff.  638,  F.  G.  13,375,  holding  burden  on  moving  vessel  to  show 
other  improperly  anchored;  so,  also,  in  The  Scioto,  2  Ware  (Dav.), 
361,  F.  C.  12,508,  and  HaU  v.  Little,  2  Flipp.  157,  F.  G.  6,939,  both 
holding  moving  vessel  prima  facie  liable;  Allegro  v.  The  Niagara,  1 
Fed.  Gas.  434,  holding  fact  that  vessel  improperly  anchored  is  for- 
eign, and  master  is  ignorant  of  i)ort  regulations  Is  no  excuse; 
Messena  v.  Neilson,  17  Fed.  Gas.  170,  holding  vessel  lying  to  in  fog 
without  proper  lights  cannot  recover  from  vessel  colliding  with  her, 
if  latter  was  properly  lighted  and  handled;  Wright  v.  Brown,  4  Ind. 
98,  58  Am.  Dec.  625,  holding  steamship  liable  for  damage  caused  by 
its  waves  to  a  flat-boat  properly  moored  at  wharf;  Lambert  v.  Staten 
Island  R.  R.,  70  N.  Y.  108,  holding  question  as  to  whether  vessel 
anchored  in  proper  place  is  for  Jury.  Gited  in  discussion,  obiter,  in 
Foster  v.  Holly,  38  Ala.  83. 

Ships  and  shipping  —  Collision. —  Although  a  vessel  be  anchored 
in  an  improper  place,  a  vessel  under  sail  Is  bound  to  use  due  dili- 
gence to  avoid  damaging  her,  p.  94. 

Gited  and  rule  followed  in  The  Glarita,  23  Wall.  14,  23  L.  149, 
holding  tug  towing  burning  vessel  liable  for  negligently  setting  fire 
to  vessel  lying  at  anchor;  La  Burgogne,  86  Fed.  477,  57  U.  S.  App. 
711,  affirming  S.  G.,  sub  nom.  The  Allsa,  76  Fed.  874,  and  holding 
that  where  anchored  vessel  was  in  channel  in  dense  fog,  moving 
vessel  is  bound  to  show  that  former's  presence  was  unknown;  Aus- 
thi  V.  New  Jersey  Steamboat  Go.,  43  N.  Y.  82,  3  Am.  Rep.  667,  hold- 
ing vessel  liable  for  negligence  in  colliding  with  vessel  aground  in 
channel,  although  grounding  of  latter  was  result  of  negligence  of 
pilot 

1  How.  95-103,  11  L.  60,  GITY  OF  MOBILB  v.  EMANUEL. 

Public  lands. —  Ui>on  the  admission  of  Alabama  into  the  Union, 
the  title  to  lands  below  high-water  mark  of  navigable  rivers  passed 
to  the  State,  p.  100. 

Reaffirmed  in  Pollard  v.  Hagan,  3  How.  233,  235,  11  L.  575,  576, 
ated  and  principle  applied  in  Shively  v.  Bowlby,  152  U.  S.  27,  38  L. 
341,  14  S.  Gt.  557,  holding  grant  by  Gongress,  of  similar  lands  in 
Oregon,  could  not  prevail  as  against  later  grant  by  State. 

Public  lands. —  An  act  of  Gqpgress,  granting  land  to  the  city  of 
Mobile,  did  not  include  lands  embraced  in  a  grant  to  an  individual 
from  a  Spanish  governor,  which  had  been  confirmed  by  the  United 
States,  p.  100. 
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1  How.  104-118,  11  L.  64,  UNITED  STATES  v.  LINN. 

Pleading. —  A  plea  which  is  bad  in  part  is  had  in  toto;  accordingly 
defendants,  relying  on  a  Joint  plea  of  non  est  f&ctnm,  must  sustain 
it  as  to  all,  or  fall  as  to  all,  p.  107. 

Oited  and  rule  applied  in  United  States  v.  Halsted,  6  Ben.  208,  F. 
O.  15,287,  in  action  on  bond  against  collector  and  his  sureties. 

Pleading. — In  an  action  in  form  ex  delicto,  a  nolle  prosequi  may 
be  entered  as  to  one  defendant  without  discharging  others,  p.  107. 

Olted  and  rule  followed  in  Montgomery,  etc,  Go.  t.  Montgomery, 
etc.,  B.  R.,  86  Ala.  379,  6  So.  736,  where  action  was  against  several 
defendants  for  damages  caused  by  collision  of  cars. 

Pleading. —  In  an  action  in  form  ex  contractu,  unless  the  defense 
be  merely  in  the  personal  discharge  of  one  of  the  defendants,  a  nolle 
prosequi  cannot  be  entered  as  to  one  defendant  without  discharging 
all  others,  pp.  107-108. 

Oited  approvingly,  but  without  particular  application  of  the  rule, 
in  Hawes  v.  Marchant,  1  Gurt  147,  F.  O.  6,240. 

A  plea  which  has  on  its  face  two  intendments  is  to  be  construed 
most  strongly  against  the  party  pleading  it,  p.  111. 

Oited  and  principle  applied  in  Langsdale  v.  Woollen,  120  Ind.  80, 
21  N.  E.  541,  holding  complaint  in  action  to  annul  letters  testamen- 
tary, bad  for  uncertainty,  where  it  alleged  that  no  assets  of  de- 
ceased had  come  into  county,  and  if  it  had,  same  had  been  admin- 
istered, etc. 

Alteration  of  instruments  —  Pleading. —  A  plea  alleging  that 
seals  were  affixed  to  a  bond  without  the  consent  of  the  defendant, 
without  also  alleging  that  they  were  affixed  with  the  knowledge  or 
direction  of  the  plaintiff,  is  insufficient,  pp.  110,  111. 

Oited  and  rule  applied  in  the  foUowing:  Moses  v.  United  States, 
166  U.  S.  583,  41  L.  1124,  17  S.  Ot  686,  holding,  where  bond  of  pub- 
lic officer  is  rejected  as  not  bearing  proper  seals,  and  is  later  re- 
turned cured  of  the  defect,  presumption  is  that  seals  were  attached 
with  sureties'  consent;  Gotten  v.  Williams,  1  Fla.  49,  52,  and  Fuller- 
ton  V.  Sturges,  4  Ohio  St  538,  where  facts  involved  were  similar 
to  those  in  principal  case;  Orlando  v.  Gooding,  84  Fla.  266,  15  So. 
774,  and  Solon  v.  Willlamsburgh  Bank,  114  N.  Y.  184,  21  N.  B.  170, 
holding  alteration  of  bond  by  stranger  does  not  render  instrument 
void. 

Alteration  of  instruments. —  A  party  who  claims  under  an  in- 
strument, which  appears  on  its  face  to  have  been  altered,  is  bound 
to  explain  the  alteration;  alitor,  if  the  alteration  is  alleged  by  the 
opposite  party  and  does  not  appear  on  the  face  of  the  instrument, 
p.  112. 
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Cited  and  rule  followed  in  WiUiamsbnrgh  Bank  v.  Solon,  136  N. 
T.  478,  32  N.  B.  1061,  holding  bond  not  avoided  by  alteration,  effect 
of  which  was  to  render  it  perfect;  Stoner  v.  Ellis,  6  Ind.  157,  holding 
that  where  there  is  neither  intrinsic  nor  extrinsic  evidence  as  to 
when  an  alteration  in  a  note  was  made,  it  will  be  presumed  to  have 
been  made  at  time  of  execution;  Vaughan  v.  Fowler,  14  S.  G.  357, 
37  Am.  Bep.  783,  denying  holder's  right  to  recover  on  note  to  which 
seal  has  been  aflSxed  without  maker's  knowledge  or  consent;  but 
allter,  in  Brown  v.  Phelon,  2  Swan,  631,  holding  burden  on  maker, 
in  such  case,  to  show  want  of  consent  to  affixing  of  seal;  Walla 
WalJa  County  y.  Ping,  1  Wash.  Ter.  847,  denying  right  to  recover  on 
penal  bond*  altered  without  surety's  consent  And  see  valuable  note 
on  this  subject  in  17  Am.  Bep.  100.  Oited  approvingly  in  discussion, 
obiter,  in  Smith  v.  United  States,  2  WalL  231, 17  L.  790. 

Pleadinsr* — Where  the  plea  is  bad,  and  the  demurrer  is  to  the 
plea,  the  court,  having  the  whole  record  before  it,  will  go  back  to 
the  first  error,  p.  118. 

Official  bond. —  Sureties  are  not  liable  for  money  paid  to  their 
principal  before  the  execution  of  their  bond,  unless  such  money  re- 
mained in  his  hands  until  that  time,  p.  114. 

Cited  and  rule  applied  in  the  following:  Ohning  v.  City  of  Bvans- 
ville,  66  Ind.  68,  holding  sureties  of  defaulting  city  treasurer  may 
Introduce  evidence  to  show  date  when  moneys  were  paid  to  prin- 
cipal; Ooimty  of  Mahaska  v.  Ingalls,  16  Iowa,  86,  Van  Sickel  v. 
Buffalo  County,  18  Neb.  119,  42  Am.  Bep.  768,  18  N.  W.  27,  and 
Vivian  v.  Otis,  24  Wis.  521,  1  Am.  Bep.  201,  all  holding  sureties  on 
new  bond  of  county  treasurer  not  liable  for  default  of  principal 
during  life  of  old  bond;  Independent  Sch.  Dist  v.  McDonald,  39 
Iowa,  667,  holding  sureties  of  district  treasurer  not  liable  for  default 
of  principal  during  prior  term;  Thomas  v.  Blake,  126  Mass.  323, 
holding  action  not  maintainable  by  sheriff  against  surety  of  deputy 
for  acts  done  by  latter  previous  to  execution  of  bond;  Frost  v. 
Mixsell,  88  N.  J.  Bq.  688,  but  holding  burden  on  sureties  to  show 
default  previous  to  execution  of  bond. 

Cited,  arguendo,  in  discussion  of  general  subject,  in  Alien  v.  State 
ex  rel.,  61  Ind.  276,  28  Am.  Bep.  674. 

Limited  in  Clark  v.  Wilkinson,  69  Wis.  660,  18  N.  W.  484,  holding 
that  court  win  presume,  in  absence  of  proof  to  contrary,  that  de- 
fiiult  of  principal  occurred  after  execution  of  bond* 

1  How.  118-184,  11  L.  69,  MOBBIS  ▼.  NIXON'S  BXBOUTOBS. 

ICortgage. — ▲  deed  absolute  in  form  may,  in  equity,  be  shown 
Id  be  in  fact  a  mortgage  given  as  security  for  a  loan  of  money,  p. 
126. 

« 

This  rule  has  been  foUowed  in  numerous  citing  cases,  in  none 
of  which  the  facts  were  materially  different  from  those  involved  in 
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the  principal  case;  Bnssell  y.  Sonthard,  12  How.  147,  148,  18  L.  930, 
831,  Babcock  y.  Wyman,  19  How.  299,  15  L.  648,  affirming  S.  C,  2 
Curt  898,  F.  O.  18,113,  Villa  v.  Rodriguez.  12  Wall.  339,  20  L.  411, 
Jackson  y.  Lawrence,  117  U.  S.  681,  29  L.  1025,  6  S.  Gt  916,  Hunter 
y.  Marlboro,  2  Wood.  &  M.  200,  F.  O.  6,908,  Bentley  y.  Phelps,  2 
Wood.  &  M.  443,  445,  F.  O.  1,331,  S.  C,  on  rehearing,  3  Wood.  A  M. 
407,  408,  F.  O.  1,332,  Tufts  y.  Tufts,  3  Wood,  A  M.  484,  511,  F.  0. 
14,233,  Jenkins  y.  Eldredge,  3  Story,  289,  293,  F.  G.  7,268,  Amory 
y.  Lawrence,  3  Cliff.  530,  F.  C.  336,  Alexander  v.  Rodriguez,  1  Fed. 
Cas.  377,  Lewis  y.  Wells,  86  Fed.  899,  McCarron  y.  Gassidy, 
18  Ark.  49,  Pierce  y.  Robinson,  13  GaL  130,  Husheon  y.  Husheon, 
71  GaL  412,  12  Pac  412,  Bralnerd  y.  Brainerd,  15  Conn.  585,  Collins 
y.  Tillou,  26  Conn.  875,  68  Am.  Dec.  401,  Hall  y.  Liyingston,  3  DeL 
Ch.  374,  Ruckman  y.  Alwood,  71  IlL  158,  Wilson  y.  Patrick,  34  Iowa, 
370,  Hinckley  y.  Hinckley,  79  Me.  323,  9  AtL  898,  CampbeU  y. 
Dearborn,  109  Mass.  139,  12  Am.  Rep.  677,  Klein  y.  McNamara,  54 
Miss.  101;  Maffltt  y.  Rynd,  69  Pa.  St  387,  Huoncker  y.  Merkey,  102 
Pa.  St  465,  Hart  y.  Bppsteln,  71  Tex.  758,  10  S.  W.  88,  Lawrence 
y.  Du  Bols,  16  W.  Va.  462,  HoflPman  y.  Ryan,  21  W.  Va.  429,  and 
Vangilder  y.  Hoffman,  22  W.  Va.  18,  21.  Cited,  also,  and  principle 
applied  in  the  following:  Newton  y.  Fay,  10  Allen,  509,  holding  bill 
In  equity  may  be  maintained  to  redeem  shares  in  corporation,  trans- 
ferred by  instrument  absolute  in  terms,  upon  parol  proof  that 
transfer  was  only  as  collateral  security;  Fuller  y.  Parrish,  3  Mich. 
229,  ruling  similarly  as  to  transfer  of  grain;  Lee  y.  Lee,  11  Rich.  Ski. 
582,  enforcing  parol  promise  to  reconyey  land  deeded  to  person  in 
order  to  allow  him  to  prosecute  trespassers  in  his  own  name.  See, 
also,  note,  15  Am.  Dec.  48.  Cited  In  discussion,  obiter,  in  Cleyeland 
y.  La  Crosse,  etc.,  R.  R.,  5  Fed.  Cas.  1035,  Glass  y.  Hulbert  102 
Mass.  37,  3  Am.  Rep.  429,  Nease  y.  Capeheart  8  W.  Va.  125. 

Distinguished  in  Tobey  y.  Leonard,  2  Cliff.  55,  F.  G.  14,067,  holding 
eyidence  inadmissible  for  such  purpose  where  bill  was  not  one  for 
redemption.  Criticised  and  denied  In  Lee  y.  Byans,  8  GaL  429, 
Distinguished  in  dissenting  opinion,  Bellamy  y.  Bellamy,  6  Fla.  139, 
arguing  that  facts  did  not  show  intention  to  regard  deed  as  mort- 
gage; also  in  Matthews  y.  Porter,  16  Fla.  486,  where  there  was  no 
proof  of  loan. 

Mortgage. —  Where  the  original  proposition  was  for  a  loan  on 
the  security  of  property,  and  a  bond  was  giyen  for  the  sum,  although 
the  deed  was  absolute,  the  grantee  must  show  that  the  original  de- 
sign of  a  loan  on  security  was  changed  and  an  absolute  sale  sub- 
stituted therefor,  pp.  126,  127. 

Cited  and  followed  in  Rogan  y.  Walker,  1  Wis.  570,  where  facts 
were  similar  to  those  in  principal  case.  Cited,  also,  and  principle 
applied  in  Macauley  y.  Smith,  132  N.  Y.  531,  30  N.  B.  998,  holding 
mere  agreement  to  turn  mortgage  into  absolute  deed  in  case  of  de- 
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fault  iu(q[)eratlye.  So,  also,  in  Woods  y.  Wallace,  22  Pa.  St  170, 
holding  chattel  mortgage  not  convertible  into  conditional  sale  by 
mere  oral  agreement. 

Equity  —  Pleading. —  The  answer  of  one  defendant  In  eqnity  is 
not  evidence  In  behalf  of  another  defendant,  p.  128. 

Referred  to  in  Frank  v.  Lilienfeld,  83  Oratt  881,  bnt  point  not 
decided. 

Distlngnished  in  Glenn  v.  Baker,  1  Md.  Gh.  78,  holding  answer  of 
one  defendant,  directly  responsive  to  bill,  to  be  evidence  against 
plaintiff  and  in  tBYor  of  co-defendants;  as  also  in  Salmon  y.  Smith, 
58  Miss.  408. 

1  How.  134-152,  11  L.  75,  BANK  OF  UNITED  STATES  v.  BBV- 
ERLY. 

Bes  adjudicata. —  A  question  which  has  been  directly  tried  and 
decided  by  a  court  of  competent  Jurisdiction,  cannot  again  be  con- 
tested between  the  same  parties,  in  the  same  or  any  other  court,  p. 
li& 

This  rule  has  been  followed  in  a  number  of  citing  cases:  Parkei 
V.  Kane,  22  How.  17,  16  L.  291,  refusing  to  inquire,  in  a  collateral 
proceeding,  into  a  decree  of  a  State  court  for  partition  which  was 
afllrmed  by  the  State  Supreme  Court;  New  Orleans  v.  Citizens' 
Bank,  167  U.  S.  896,  42  L.  211,  17  S.  Ct  913,  holding  where  corpora- 
tion has  been  held  exempt  from  taxation  under  charter,  city  is 
estopped  from  collecting  tax  levied  against  it;  Flanagln  r.  Thomp- 
son, 9  Fed.  188,  holding  where  in  action  to  foreclose  one  of  two 
mortgages  assigned  to  complainant,  court  declared  both  assignments 
▼alid,  invalidity  of  assignment  of  second  could  not  be  urged  In 
later  proceeding;  Newton  Mfg.  Co.  v.  Wilgus,  90  Fed.  488,  holding 
decision  in  suit  for  infringement  of  patent  conclusive  in  later  suit 
by  assignee  of  defendant;  Sloman  v.  Wyssman,  22  Fed.  Cas.  349, 
refusing  to  allow  rehearing  after  term  at  which  decision  rendered; 
Dodge  y.  Gaylord,  53  Ind.  309,  holding  where,  on  appeal,  cause 
lias  been  remanded  for  new  trial,  on  second  appeal,  court  cannot 
consider  questions  considered  at  first;  Rector  v.  Rotton,  8  Neb. 
178,  holding  after  decree  against  party  in  foreclosure  suit,  he  is 
precluded  from  thereafter  asserting  claim  to  property;  Robbins  v. 
Collier,  3  N.  Mex.  233  (264),  6  Pac.  540,  where  court  of  equity  refused 
to  entertain  suit  for  partnership  settlement  after  Judgment  en- 
tered by  competent  court  of  law  upon  settlement  of  partnership 
business.  Cited  in  discussion,  obiter,  in  Allen  v.  Blunt,  2  Wood. 
&  M.  134,  F.  C.  217,  and  McKinsey  v.  Harding,  4  Bank.  Reg.  38  (10), 
16  Fed-  Cas.  227. 

Distinguished  in  Badger  v.  Badger,  1  CUff.  244,  F.  O.  717,  holding 
where  bill  is  dismissed  without  hearing  on  merits,  record  is  no 
bar  to  subsequent  suit    Approved,  but  held  inapplicable,  in  Rad- 
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ford  T.  Folfsom,  3  Fed.  202,  where  suit  was  between  same  parties 
but  for  different  cause  of  action. 

Devise  and  legacy. —  The  personal  estate  of  a  testator  shall  In  all 
cases  be  primarily  applied  to  the  discharge  of  his  personal  debts 
and  general  legacies,  unless  he  has  expressed  an  intention  to  ex- 
empt it,  p.  149. 

Devise  and  leg^y. —  Where  the  Intention  of  the  testator  clearly 
appears  that  a  legacy  shall  be  paid  at  all  events,  the  real  estate  is 
made  liable  on  a  deficiency  of  i>ersonal  assets,  p.  149. 

Cited  and  principle  applied  in  Woonsocket  Insf  n  v.  Ballou,  16  B. 
I.  353,  355,  16  AtL  145,  146,  1  L.  R.  A.  569,  560,  holding  where  re- 
siduary legatees  are  charged  with  payment  of  debts,  real  estate  In- 
cluded in  bequest  to  them  is  liable  on  failure  of  personalty. 

Devise  and  legacy. —  A  creditor  may  maintain  a  bill  in  equity 
for  the  satisfaction  of  his  debt,  where  the  testator  has  left  it  doubt- 
ful from  what  property  his  debts  are  to  be  paid,  p.  150. 

Devise  and  legacy. —  The  disposition  by  a  testator  of  his  personal 
property  to  purposes  other  than  the  payment  of  his  debts,  with 
the  assent  of  his  creditors,  is  itself  a  charge  upon  the  real  estate, 
although  no  such  charge  is  created  by  the  words  of  the  will,  p.  150. 

Executors  and  administrators. —  When  an  executor  is  charged 
with  the  sale  of  the  testator's  lands  for  the  payment  of  his  debts, 
he  is  bound  to  execute  the  whole  of  the  testator's  will,  p.  150. 

Cited  and  principle  applied  in  Pulliam  v.  PuUiam,  10  Fed.  40, 
45,  F.  C.  11,463a,  holding  executor  charged  with  payment  of  debts 
is  liable  personally  if  by  his  neglect  creditor's  rights  are  impaired; 
CaiTington  v.  Manning,  13  Ala.  628,  but  holding  that  direction  Tor 
payment  of  debts  will  not  take  a  debt  out  of  the  statute  of  limita- 
tions. And  see  notes  in  78  Am.  Dec.  408,  and  87  Am.  Dec.  214,  on 
subject  of  executor's  power  of  sale  by  implication.  Cited,  also,  in 
discussion  of  general  subject  in  Clark  v.  Homthal,  47  Miss.  532. 

Pleading. —  If  an  answer  set  up  the  dismissal  of  a  former  bill 
for  the  same  cause,  the  respondents  must  prove  the  allegation  by 
producing  a  copy  of  the  record,  p.  151. 

Bes  adjudicata. —  The  confirmation  of  an  auditor's  report  renders 
it  conclusive,  p.  152. 

Miscellaneous. —  Cited  generally  in  Sohier  v.  Williams,  1  Curt. 
488,  F.  C.  13,159,  on  point  that  courts  will  in  all  cases  endeavor  to 
carry  out  Intentions  of  testator  as  expressed  in  will;  Clark  v.  Hom- 
thal, 47  Miss.  491,  495,  as  Instance  where  court  recognized  validity 
of  testamentary  disposition  of  property,  Including  power  to  sell 
without  order  of  court  Cited  erroneously  in  Bberly  v.  Groff,  21 
Pa.  St.  256.  Cited,  also,  in  Woonsocket  Inst'n  v.  Ballou,  16  R.  I. 
857,  16  AtL  148,  1  L.  R.  A.  561,  as  having  held  that  charge  for  pay- 
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ment  of  debts  arrested  statute  of  limitations  as  to  debts  not  already 
barred;  Dodd  y.  Benthal,  4  Helsk.  609,  on  point  that  bill  In  equity 
must  not  be  so  vague  that  defendant  may  be  surprised  by  case  he 
is  not  prepared  to  meet 

1  How.  168-160, 11  L.  83,  LLOYD  v.  HOUGH. 

AdTerse  possession. —  Assumpsit  for  use  and  occupation  does 
not  lie,  if  the  holding  by  the  defendant  was  adverse  to  the  plalntlflP, 
and  the  relation  of  landlord  and  tenant  did  not  exist,  P-  159. 

Cited  and  rule  foUowed  in  Hill  v.  United  States,  149  U.  S.  598, 
37  L.  864.  13  S.  Ct  1013,  ruling  similarly  as  to  claim  against  United 
States  for  use  and  occupation  of  land  under  tide  water  for  purpose  of 
maintaining  light-house;  Hathaway  v.  Ryan,  35  GaL  194,  where 
occupation  was  tortious;  Dixon  v.  Ahern,  19  Nev.  426,  14  Pac.  599, 
holding  burden  on  owner  of  land  to  show  relation  of  landlord  and 
tenant  Cited,  also,  by  way  of  analogy,  in  West  v.  Smith,  8  How. 
413,  12  Li.  1135,  denying  right  of  executor  to  set  ofC  claim  for  rent 
of  property,  held  by  legatees  adversely  to  testator,  as  against  their 
daim  for  legacy.    And  see  note  on  this  subject  in  20  Am.  Dec.  447. 

1  How.  161-169,  11  L.  86,  McKNIGHT  v.  TAYLOR. 

Laches. —  Presumption  of  payment  Is  not  the  only  ground  upon 
which  equity  refuses  to  enforce  a  stale  demand;  if  either  diligence 
or  good  fiUth  are  wanting  in  the  pursuit  of  a  claim,  it  will  refuse 
its  aid,  p.  168. 

The  principal  case  is  a  leading  authority  upon  this  point,  and  its 
ruling  has  been  followed  in  numerous  citing  cases:  Maxwell  v.  Ken- 
nedy, 8  How.  222,  12  L.  1056,  holding  complainant  asking  aid  of 
court  of  equity  to  enforce  Judgment  at  law,  must  show  that  need 
for  such  aid  was  not  occasioned  by  his  laches;  Godden  v.  Kimmell, 
99  U.  S.  211,  25  L.  435,  refusing  to  enforce  claim  against  debtor's 
estate  not  presented  within  reasonable  time;  Landsdale  v.  Smith, 
106  U.  S.  393,  27  L.  219,  1  S.  Ct  351,  dismissing  bill  to  recover  pos- 
session of  land  held  adversely  to  testator,  but  of  which  he  never 
asserted  possession;  Mackall  v.  Casllear,  137  U.  S.  566,  34  L.  779, 
11  S.  Ct  181,  refusing  to  set  aside  deed  after  death  of  all  necessary 
witnesses,  there  being  no  explanation  of  unreasonable  delay;  Cleve- 
land Ins.  Co.  V.  Reed,  1  Biss.  188,  F.  0.  2,889,  dismissing  bill  for 
foreclosure  filed  fifteen  years  after  mortgage  debt  was  due  and 
after  land  had  been  sold  under  prior  mortgages;  Badger  v.  Badger, 

2  Cliff.  154,  F.  C.  718,  holding  bill  charging  fraud  in  probate  ac- 
counts long  settled  must  show  reason  for  delay;  Sullivan  v.  Port- 
land, etc.,  R.  R.,  4  CUff.  227,  F.  C.  13,596,  holding  acquiescence  by 
stockholders  in  act  of  directors  in  executing  mortgage  estopped 
them  from  asking  aid  of  equity  to  set  aside  foreclosure  sale; 
Person  v.  Sanger,  1  Wood.  &  M.  148, 149,  F.  C.  4,752,  refusing  to  set 
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aside  sale  of  land  at  instance  of  party  who  had  occupied  it  for 
seven  years  without  asserting  fraud  or  mistake;  Btting  v.  Marx, 

4  Hughes,  328,  4  Fed.  684,  refusing  to  reopen  executor's  accounts, 
settlement  of  which  had  been  long  acquiesced  in;  Sullivan  v.  Sul- 
livan, 23  Fed.  Gas.  368,  and  Davis  v.  Tarwater,  15  Ark.  296,  dismiss- 
ing bill  to  set  aside  deed  on  ground  of  fraud,  in  absence  of  excuse 
for  delay  in  suing;  Pickering  v.  Leiberman,  41  Fed.  378,  holding  ad- 
ministrator of  paying  surety  cannot  file  bill  for  contribution  against 
co-surety  after  lapse  of  unreasonable  time;  Van  Yleet  v.  Sledge,  45 
Fed.  760,  dismissing  bill  to  recover  usurious  interest  paid,  after 
lapse  of  ten  years  after  settlement  of  accounts;  Naddo  v.  Bardon, 
47  Fed.  790,  dismissing  bill  for  accounting  filed  twenty  years  after 
execution  of  power  of  attorney;  Hemmick  v.  Standard  Oil  Ck).,  91 
Fed.  334,  dismissing  bill  for  accounting  filed  by  partner  twenty 
years  after  death  of  co-partner;  Richardson  v.  Walton,  49  Fed.  896, 
dismissing  bill  to  set  aside  contract  on  ground  of  fraud,  filed  by 
person  who  had  knowledge  of  facts  and  accepted  benefit  of  con- 
tract; Reed  v.  Dingess,  66  Fed.  176,  refusing  to  confirm  grant  of 
school  lands  at  instance  of  party  who  had  never  claimed  under  it; 
Prince's,  etc..  Paint  CJo.  v.  Prince  Mfg.  Ck)..  57  Fed.  944,  17  U.  S. 
App.  145,  holding  person  acquiescing  in  infringement  of  trade-mark 
for  eight  years  estopped  from  enjoining  its  use;  Schlawig  v. 
Purslow,  69  Fed.  853,  39  U.  S.  App.  501,  dismissing  bill  to  redeem 
land  filed  ten  years  after  right  accrued;  Sayward  v.  Dexter,  72  Fed. 
769,  44  U.  S.  App.  376,  holding  long  acquiescence  in  amount  of  in- 
terest stipulated  for  monthly  payments,  estops  party  from  objecting 
to  legality  of  rate. 

State  court  citing  cases  have  applied  the  rule  as  foUows:  Bell 
V.  Hudson,  73  Gal.  288,  2  Am.  St  Rep.  793,  14  Pac.  792,  refusing 
to  entertain  biU  for  accounting  of  partnership  affairs  brought  by 
administrator  after  death  of  both  partners;  Rice  v.  Pennypacker, 

5  Houst  354,  holding  partner's  lien  for  advances  to  firm  expires 
with  extinction  of  legal  claim  under  statute;  King  v.  Hamilton,  16 
111.  195,  holding  principal  estopped  from  demanding  accounting 
from  agent  after  lapse  of  thirteen  years;  Bacon  v.  Ghase,  83  Iowa, 
529,  50  N.  W.  26,  refusing  to  set  aside  administrator's  sale  at  in- 
stance of  heirs  thirty  years  after  order  made;  Gourtney  v.  Stauden- 
mayer,  56  Kan.  397,  54  Am.  St  Rep.  593,  43  Pac  760,  holding  lapse  of 
unreasonable  time  after  maturity  of  note,  secured  by  mortgage, 
barred  foreclosure;  Old  Times  Distillery  Go.  v.  Gasey,  47  S.  W. 
611  (Ky.),  42  L.  R.  A.  468,  holding  lapse  of  time  barred  right  to 
recover  for  infringement  of  trade-mark;  Glenn  v.  Lindenberger, 
17  Md.  266,  refusing  to  reopen  probate  accounts  after  unreasonable 
lapse  of  time;  Nelson  v.  Hagerstown  Bank,  27  Md.  74,  refusing  to 
reform  deed  after  lapse  of  time  if  result  would  impair  rights  of 
third  persons;  Hawkins  v.  Ghapman,  36  Md.  100,  101,  dismissing  bill 
to  enforce  lien  after  lapse  of  time  during  which  rights  acquired  by 
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third  persons;  Wlggln  y.  Swamscot,  etc.,  Ck>.,  88  Atl.  728  (N.  H.), 
dismissing  bill  for  account,  filed  twelve  years  aftet  dissolution  of 
partnership;  Appeal  of  Fidelity  Ins.,  etc.,  Co.,  115  Pa.  St  165,  10 
AtL  88,  refusing  to  reopen  administrator's  account  in  absence  of 
excuse  for  delay;  Klrksey  y.  Keith,  11  Rich.  Eq.  39,  denying  rights 
of  grantor  to  ayold  his  own  deed  on  ground  of  duress  four  years 
after  execution;  Summers  y.  Wilson,  2  Gold.  473,  refusing  to  set 
aside  sale  made  by  minor  and  acquiesced  in  for  three  years  after 
attaining  majority;  King  y.  White,  63  Vt  165.  25  Am.  St  Rep.  755, 21 
AtL  536,  refusing  to  enforce  stale  demand  by  partner  against  admin- 
istrator of  deceased  co-partner;  Sheldon  y.  Rockwell,  9  Wis.  163, 
76  Am.  Dec.  267,  holding  lapse  of  unreasonable  time  defeated  right 
of  party  to  enjoin  flowage  of  land  by  dam.  Valuable  notes  in  the 
following  collect  other  authorities  upon  this  subject:  54  Am.  Dec. 
130,  2  Am.  St  Rep.  800,  2^  Am.  St  Rep.  149,  150.  Oited  in  dis- 
cussion, obiter,  in  Pulliam  y.  Pulliam,  10  Fed.  26,  F.  0.  11,463a,  and 
Wilson  y.  Anthony,  19  Ark.  22. 

Distinguished  in  Hagerty  y.  Mann,  56  Md.  526,  holding  rights  of 
non-resident  heirs  not  barred  by  lapse  of  time,  if  during  such  time 
they  were  ignorant  of  thoir  rights.  Approved  in  Smith  y.  Drake,  23 
N.  J.  Eq.  306,  but  holding,  under  circumstances  of  case,  lapse  of 
seventeen  years  did  not  bar  action  against  administrator  for  breach 
of  trust;  so  also  in  Heiskell  v.  Powell,  23  W.  Va.  724,  where  re- 
spondent was  c^ty  of  fraud  in  concealing  complainant's  cause  of 
action. 

Laches  —  Trust. —  Bquity  will  not  enforce  a  trust  created  in  favor 
of  debtors,  under  which  they  could  have  required  a  sale  of  the 
property,  after  the  lapse  of  an  unreasonable  time  and  in  absence 
of  excuse  for  the  delay,  pp.  167,  168. 

Cited  and  principle  applied  in  the  following:  Speidel  v.  Henrici, 
120  U.  S.  387,  30  L.  720,  7  S.  Ct  612,  refusing  to  enforce  trust  for 
benefit  of  voluntary  association,  after  lapse  of  unreasonable  time, 
at  instance  of  person  no  longer  a  member;  Hinchman  v.  Kelley,  54 
Fed.  66,  7  U.  S.  App.  481,  refusing  to  establish  trust  at  instance 
of  cestui  que  trust  nineteen  years  after  execution  of  alleged  con- 
tract and  after  death  of  original  parties  to  it;  Perkins  v.  Gartmell, 
4  Harr.  277,  42  Am.  Dec.  758,  holding  equity  will  presume  extin- 
guishment  of  trust  after  twenty  years  holding  adverse  to  it;  Mc- 
Coy y.  Poor,  56  Md.  204,  holding  delay  in  suing  for  breach  of  trust 
not  excused  by  fact  that  complainant  was  not  bound  to  object  And 
see  valuable  note,  2  Am.  St  Rep.  800. 

1  How.  160-188,  11  L.  89,  BBLL  y.  BRUBN. 

Ooaranty  —  lies  loci.— A  letter  of  credit  written  in  the  United 
States,  and  addressed  to  a  house  in  Bngland,  must  be  construed 
according  to  the  laws  of  that  country,  p.  182. 
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Cited  and  principle  applied  in  Pritchard  v.  Norton,  106  U.  S.  141, 
27  L.  110,  1  8.  Gt.  115,  holding  bond  of  indemnity,  as  to  its  effect, 
governed  by  lex  loci  solutionis;  Walker  y.  Forbes,  25  Ala.  150,  60 
Am.  Dec.  503,  holding  guaranty  Is  to  be  construed  by  law  of  place 
where  made;  also  in  Bulkley  v.  Honold,  19  How.  3d2,  15  L.  666. 
holding  contract  of  Warranty  in  sale  of  vessel  governed  by  place  of 
performance;  London  Assurance  v.  €k)mpanhia  de  Moagens,  167  IT.  S. 
161,  42  L.  121,  17  8.  Ot  789,  holding  marine  insurance  policy  con- 
struable  by  law  of  place  where  loss  to  be  paid.  Cited,  arguendo,  in 
New  Jersey,  etc.,  Co.  v.  Merchants'  Bank,  6  How.  421,  12  L.  498, 
discussing  admiralty  jurisdiction  over  contracts  of  affreightment; 
Ottawa  V.  National  Bank,  105  U.  8.  346,  26  L.  1128,  discussing  sub- 
ject generally. 

Distinguished  in  Fitch  v.  Remer,  1  Biss.  839,  1  Flipp.  17,  F.  C. 
4,836,  holding  contract  as  to  legality  id  to  be  construed  according 
to  lex  loci  contractus.  Approved  in  The  Avon,  1  Brown,  175,  F.  O. 
680,  but  h^d  inapplicable  to  case  arising  out  of  international  com- 
merce. 

A  letter  of  credit  cannot  be  added  to  by  parol  evidence;  nor  by 
written  evidence  unsigned  by  the  guarantor,  unless  it  is,  by  refer- 
ence to  the  letter,  adopted  as  part  of  it,  p.  183. 

Cited  and  rule  applied  in  Booske  v.  Gulf  Ice  Co.,  24  Fla.  557,  5 
So.  250,  refusing  to  refer  to  parol  contract  not  mentioned  in  bond 
for  purpose  of  construing  latter. 

GnaraxLty  —  Bvidence.—  Extrinsic  evidence  is  admissible  to  deter- 
mine the  true  import  of  a  letter  of  credit,  and  its  construction  is  a 
matter  of  law  for  the  court,  p.  183. 

Cited  and  rule  applied  in  the  following:  Hooper  v.  Hooper,  81 
Md.  169,  48  Am.  St  Rep.  500,  31  Atl.  510,  holding  parol  evidence 
admissible  to  show  circumstances  under  which  credit  given  and 
relation  of  parties;  Worcester  Coal  Co.  v.  Utley,  167  Mass.  560,  46 
N.  B.  115,  holding  in  action  on  guaranty  creditor  may  be  asked  if 
he  believes  signature  of  guarantor  to  be  genuine;  Standley  v.  Miles, 
36  Miss.  452,  holding  parol  evidence  admissible  to  show  nature  of 
debts  Intended  to  be  secured;  also  by  way  of  analogy  in  Heckscher 
V.  Binney,  3  Wood.  &  M.  341,  F.  C.  6,316,  holding  parol  evidence 
admissible  to  show  in  what  character  person  acted  in  acceptlnipr 
promissory  note;  Kean  v.  Davis,  20  N.  J.  L.  428,  to  show  that  person 
signed  contract  as  agent 

Approved  In  Crane  Co.  v.  Specht,  39  Neb.  132,  42  Am.  St  Rep. 
568,  57  N.  W.  1018,  but  holding  that  where  person  to  whom  letter 
addressed  is  certain,  parol  evidence  is  admissible  to  show  that 
another  was  intended. 

A  mercantile  guaranty  preceded  by  recital  definite  in  terms,  and 
to  which  the  general  words  obviously  refer,  is  to  be  limited,  as  to 
its  obligation,  to  the  terms  of  the  recital,  in  restraint  of  the  general 
words,  p.  184. 
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Cited  and  mle  applied  In  Courtis  y.  Dennis,  7  Met  517,  holding 
Uabilltj  of  guarantor  is  not  to  be  extended  by  Implication  In  any 


Bond. —  In  constming  a  bond  in  which  the  undertaking  is  general 
It  is  to  be  restrained,  and  its  obligatory  force  llmltted  within  the 
redtals,  p.  184. 

Cited  and  mle  followed  in  Marquette  Bldg.  Co.  y.  Wilson,  109 
Mich.  230,  67  N.  W.  126,  construing  contractor's  bond  in  action 
against  sureties  to  recoyer  price  of  materials  furnished;  Coughran  y. 
Bigelow,  9  Utah,  265,  84  Pac.  52,  holding  in  suit  on  bond  to  make 
title,  recitals  are  conduslye  of  intentions  of  parties;  Sanger  y.  Baum- 
berger,  51  Wis.  598,  8  N.  W.  422,  holding  liability  of  sureties  on 
official  bond  limlled  to  acts  specified  in  recitals.  And  see  note  in  2 
Am.  Dec.  816. 

Letter  of  credit  should  receiye  that  construction  which,  under 
all  the  circumstances  of  the  case,  ascribes  the  most  reasonable, 
probable  and  natural  conduct  to  the  parties,  p.  186. 

Cited  and  rule  followed  in  Lawrence  y.  McCalmont,  2  How.  450, 11 
li.  335,  a  similar  case;  Scott  y.  Moore,  24  Ala.  495,  60  Am.  Dec.  487, 
holding  order  to  allow  person  credit  for  such  things  as  he  ma^ 
"stand  in  need  of,"  includes  articles  necessary  for  person  In  his 
condition;  Taussig  y.  Reid,  145  IlL  497,  86  Am.  St.  Rep.  512,  32  N.  E. 
919,  and  Rindge  y.  Judson,  24  N.  Y.  68,  construing  letter  authorizing 
credit  to  certain  amount  to  be  continuing  guaranty;  Menard  y. 
Scudder,  7  La.  Ann.  387,  56  Am.  Dec.  612,  and  Moore  y.  Holt,  10 
Oratt  294,  ruling  similarly  as  to  letter  authorizing  credit  for  any 
amount;  Home  Sayings  Bank  y.  Hosie,  77  N.  W.  628  (Mich.),  as  to 
bond  giyen  by  corporation  to  bank  to  secure  latter  for  advances 
to  certain  amount;  Courtis  v.  Dennis,  7  Met  517,  holding  liability  of 
guarantor  is  not  to  be  extended  by  implication;  Hart  y.  Minchen,  69 
Fed.  523,  ruling  similarly  as  to  construction  of  letter  purporting 
to  accept  offer  of  guaranty;  Byington  y.  Sherman,  64  Ark.  193,  41 
8.  W.  424,  holding  bond  of  agent  to  pay  to  obligee  "all  moneys 
which  he  owes  or  may  hereafter  owe  "  him,  covers  only  debts  re- 
lating to  the  agency.  Cited  in  discussion  obiter  in  Gates  y.  McKee, 
18  N.  Y.  236,  64  Am.  Dec.  547;  also  in  Roman  y.  Serna,  40  Tex.  319, 
contrasting  letters  of  credit  and  bills  of  exchange  as  to  negotiability. 

Appeal  and  error.— The  court  will  not  express  opinion  upon  a 
matter  of  defense  which  was  not  raised  in  the  lower  court,  p.  188. 

Cited  and  rule  followed  in  Newcomb  y.  Wood,  97  U.  S.  583,  24  L. 
1086,  holding  person  who  goes  to  trial  before  referees  without  re- 
quiring oath  to  be  administered  to  them  waives  objection  to  omis- 
sion; Pullman's  Car  Co.  v.  Central  Transp.  Co.,  139  U.  S.  63,  35  L. 
69, 11  a  Ct  489,  denying  right  of  defendant  to  allege  for  first  time 
on  appeal  that  contract  sued  upon  was  ultra  vires;  Johnson  y. 
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Bauer,  82  Fed.  665,  53  17.  8.  App.  444,  refusing,  in  aotion  for  in- 
fringement of  trade-mark,  to  consider  matter  of  defense  not  properly 
pleaded.  Cited,  arguendo,  in  United  States  v.  Bell  Telephone  Co., 
167  U.  S.  263,  42  L.  162,  17  S.  Ct  819,  but  holding  application  of  rule 
unnecessary  to  decision  of  case. 

Miscellaneous.— Referred  to  in  note.  14  Am.  Dec  421,  as  show- 
ing distinction  between  bill  of  exchange  and  letter  of  credit. 

1  How.  188,  11  L.  97,  CARTWRIGHT  v.  HOWB. 

Appeal  dismissed  with  costs,  upon  showing  that  cause  had  been 
settled  between  parties. 

No  citations. 

1  How.  189-197,  11  L.  97,  BOWMAN  v.  WATHBN. 

Iiaches.—  An  equitable  bar  arises  from  lapse  of  time,  in  cases  not 
strictly  within  a  statute  of  limitations,  but  within  the  rule  which 
requires  reasonable  diligence  to  entitle  a  party  to  relief;  accordingly 
relief  was  refused  on  account  ,of  lapse  of  time,  to  one  owning  a 
ferry  right  as  against  an  intruder,  although  by  reason  of  absence 
from  the  State,  plaintiff  had  no  actual  notice  of  the  intrusion,  pp. 
194,  195. 

The  citations  collect  the  following  which  have  approved  and 
relied  upon  this  proposition:  Wagner  y.  Baird,  7  How.  259,  12  L. 
692,  refusing  to  decree  title  in  favor  of  claimant  under  military 
warrant,  as  against  a  person  who  had  long  held  adversely  under 
color  of  title;  Maxwell  v.  Kennedy,  8  How.  222,  12  L.  1056;  refusing 
aid  to  enforce  Judgment  at  law  in  absence  of  showing  that  neces- 
sity for  such  aid  was  not  occasioned  by  complainant's  laches;  Lands- 
dale  V.  Smith,  106  U.  S.  892,  27  L.  219,  1  S.  Ot  351,  dismissing  bill 
to  recover  possession  of  land  to  which  complainant  had  not  asserted 
title  after  alleged  grant;  Speidel  v.  Henrici,  120  U.  S.  387,  30  L.  720, 
7  S.  Ct.  612,  refusing  to  enforce  trust  for  benefit  of  voluntary  so- 
ciety, after  lapse  of  unreasonable  time,  at  instance  of  person  no 
longer  a  member;  Badger  v.  Badger,  2  Cliff.  155,  F.  C.  718,  holding 
bill  charging  fraud  in  probate  accounts  long  settled  must  show 
excuse  for  delay;  Person  v.  Sanger,  1  Wood.  &  M.  148,  F.  C.  4,752, 
refusing  to  set  aside  sale  of  land  at  instance  of  person  who  had 
occupied  for  seven  years  without  alleging  fraud  or  mistake;  United 
States  V.  Dalles  Road  Co..  14  Sawy.  399,  41  Fed.  500,  refusing  to 
entertain  bill  for  forfeiture  of  land  fifteen  years  after  grant  con- 
firmed by  Congress;  Naddo  v.  Bardon,  47  Fed.  790,  dismissing  bill 
for  accounting  filed  twenty  years  after  execution  of  power  of  attor- 
ney; Fuller  V.  Montague,  59  Fed.  220,  16  U.  S.  App.  391,  holding 
bill  for  partition  cannot  be  maintained  as  against  persons  who 
have  held  adversely  for  thirty  years;  Kemp  v.  Nickerson,  66  Fed. 
683,  dismissing  bill  charging  Irregularities  in  administration  of  es* 
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tate  long  settled;  Holmes  y.  Cleveland,  etc.,  R.  R.,  98  Fed.  Ill,  hold- 
ing recording  of  town  plat  presumed  after  lapse  of  fifty  years;  Gib- 
son y.  Herriott,  55  Ark.  93,  29  Am.  St  Rep.  21,  17  S.  W.  590,  refus- 
ing to  set  aside  purchase  by  widow  administratrix  of  reversion 
In  lands  assigned  to  her  as  dower,  after  lapse  of  unreasonable  time; 
De  Mares  y.  Gilpin,  15  Ck>lo.  84,  24  Pac.  571,  denying  right  of  insur- 
ance company  to  allege  want  of  authority  of  agent  to  do  acts  in 
which  it  acquiesced;  Sanches  y.  Dow,  28  Fla.  449,  2  So.  844,  refus- 
ing to  execute  judgment  against  executor,  after  lapse  of  forty  years 
from  date  of  recovery;  Carpenter  y.  Carpenter,  70  111.  465,  refusing 
to  set  aside  foreclosure  sale  after  seven  years'  possesslcm  and 
payment  of  taxes  by  grantee;  McDearmon  v.  Bumham,  158  111.  63, 
41  N.  E.  1097,  dismissing  bill  to  redeem  property  filed  fourteen 
years  after  foreclosure;  Logansport  v.  Uhl,  99  Ind.  545,  50  Am.  Rep. 
116,  refusing  relief  to  person  who  has  acquiesced  In  erection  of 
water- works  by  city  and  diminution  of  his  water  supply  thereby; 
Plerson  v.  David,  1  Iowa,  82,  dismissing  bill  to  enforce  vendor's 
Hen,  filed  after  statutory  period;  Courtney  v.  Staudenmayer,  56  Kan. 
397,  54  Am.  St  Rep.  593,  43  Pac  760,  holding  lapse  of  unreason- 
able time  after  maturity  of  note  secured  by  mortgage  barred  fore- 
closure; Hertle  v.  McDonald,  2  Md.  Ch.  186,  refusing  to  allow  re- 
demption after  twenty  years'  possession  by  mortgagees;  Chew  v. 
Farmers'  Bank,  2  Md.  Ch.  251,  refusing  to  establish  claim  to  annuity 
asserted  twenty-eight  years  after  bequest;  Glenn  v.  Lindenberger, 
17  Md.  266,  and  Yorke's  Appeal,  110  Pa.  St  83,  2  AU.  69,  both  refus- 
ing to  reopen  probate  accounts  after  unreasonable  lapse  of  time; 
Frazler  v.  Gelston,  35  Md.  314,  holding  acquiescence  by  cestui  que 
trust  In  acts  of  trustee  estopped  him  from  suing  for  breach  of  trust; 
Harlow  v.  L>ake  Superior,  etc.,  Co.,  41  Mich.  590,  2  N.  W.  917,  dis- 
missing bill  to  recover  profits  of  mine  as  against  person  claiming 
by  virtue  of  long  adverse  holding;  Barton  v.  Long,  45  N.  J.  Eq.  850, 
holding  act  of  Congress  confirming  land  claims  was  constructive 
notice  to  disputing  claimants  and  bound  them  to  assert  rights 
within  reasonable  time;  Sheldon  v.  Rockwell,  9  Wis.  183,  76  Am. 
Dec.  268,  holding  acquiescence  defeated  right  of  party  to  enjoin 
flowage  of  land.  See  also  valuable  notes  on  this  subject  in  14  Am. 
Dec.  765,  54  Am.  Dec.  131,  28  Am.  St  Rep.  149. 

Cited,  but  not  followed,  in  Warner  v.  Daniels,  1  Wood,  &  M.  112, 
F.  C.  17,181,  holding  rule  did  not  apply  where  respondent  was  guilty 
of  fraud  In  concealing  cause  of  action;  also  in  Smith  v.  Drake,  23 
N.  J.  Eq.  305,  holding,  under  circumstances,  lapse  of  seventeen 
years  did  not  bar  action  against  administrator  for  breach  of  trust 

Iiaches.^  Where  ignorance  of  a  complainant  as  to  his  rights,  al- 
though Induced  by  the  fraud  of  others,  is  no  excuse  for  failure  to 
enforce  those  rights  within  a  reasonable  time,  p.  196. 

Laches  —  Iiimitation  of  acttons.— Every  new  right  of  action  in 
equity,  of  whatever  nature,  that  accrues  to  a  party  must  be  acted 
upon  at  the  utmost  within  twenty  years,  p.  196. 
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Olted  and  foUowed  in  Phllippi  v.  PhUlppe,  115  U.  S.  159,  29  L.  840, 
5  S.  Gt  1185,  and  Dugan  y.  O'Donnell,  68  Fed.  992,  holding  statute 
of  limitations  begins  to  nin  as  against  cestni  que  trust  as  soon  as 
trustee  repudiates  trust  and  claims  in  his  own  right;  Howell  v. 
Hair,  15  Ala.  199,  holding  rule  not  affected  by  ignorance  of  com- 
plainant as  to  his  rights. 

Miscellaneous.^  Cited  in  Amy  y.  Watertown,  22  Fed.  420,  but  not 
in  point  Distinguished  in  Lippencott  y.  Allander,  27  Iowa,  464,  1 
Am.  Rep.  302,  under  facts. 

1  How.  197-201,  11  L.  100,  BLLIS  y.  TAYLOR. 

Oourt  diyided  upon  question  inyolying  local  law  of  Alabama,  and 
no  decision  was  given. 

No  citations. 

1  How.  202-211,  11  L.  102,  McOLURO  v.  KINGSLAND. 

Patents.^  Oongress  may  modify  rights  under  an  existing  patent, 
provided  vested  property  rights  are  not  thereby  impaired,  p.  206. 

Cited,  arguendo,  in  United  States  v.  Woolsey,  28  Fed.  Gas.  768» 
discussing  plenary  powers  of  Congress  generally.  On  the  point 
that  the  power  of  Congress  in  matters  relating  to  patent  is  ex- 
clusive the  principal  case  has  been  cited  as  follows:  Hollida  v. 
Hunt,  70  lU.  Ill,  22  Am.  Rep.  65,  and  Wilch  v.  Phelps,  14  Neb.  137, 
16  N.  W.  362,  holding  State  law  regulating  sales  of  patent  rights 
unconstitutional;  Commonwealth  v.  Petty,  96  Ky.  454,  29  S.  W.  292, 
29  L.  R.  A.  789,  and  n.,  denying  power  of  State  to  exact  license  tax 
for  privilege  of  vending  patent  right 

Patent.—  The  assignee  of  a  patentee  stands  in  his  place  as  to  right 
and  responsibility,  and  takes  the  assignment  of  the  patent  subject 
to  the  legal  consequences  of  the  patentee's  previous  acts,  p.  206. 

Cited  and  rule  followed  in  Wilson  v.  Turner,  Taney,  294,  F.  C. 
17,845,  and  Wilkens  v.  Spofford,  29  Fed.  Cas.  1244,  holding  renewal 
of  patent  inures  to  benefit  of  assignee  and  continues  his  right  to 
make  and  vend  It;  Pope  Mfg.  Co.  v.  Gormully  M.  Co.,  84  Fed.  894, 
and  to  sue  for  an  infringement  of  the  right  assigned  to  him;  Wood- 
manse,  etc.,  Co.  v.  Williams,  68  Fed.  492,  37  17.  S.  App.  109,  holding 
neglect  of  inventor  before  application  for  patent  will  avoid  patent 
in  hands  of  assignee. 

Patent.— Where  persons  publicly  use  the  invention  of  another, 
before  his  application  for  a  patent,  and  while  he  is  in  their  employ, 
their  license  to  use  It  will  be  presumed,  and  such  notorious  and 
unmolested  use  of  It  is  a  public  use  which  will  avoid  the  patent 
under  the  act  of  1839,  p.  208. 

This  rule  has  been  followed  in  numerous  citing  cases:  Solomons 
v.  United  States,  137  U.  S.  346,  34  L.  669,  11  S.  Ct  89,  and  GiU  v. 
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United  States,  160  U.  8.  431,  434,  40  L.  482,  483,  16  S.  Gt  324,  325, 
holding  where  employee  of  goyemment,  acting  under  directions, 
mskes  an  improTement  on  a  machine  which  he  afterwards  patents, 
use  by  goyemment  raises  presumption  of  Irreyocable  license;  Mc- 
Aleer  v.  United  States,  150  U.  S.  431,  37  L.  1133,  14  S.  Ot  162,  a 
fortiori  if  such  license  is  based  upon  written  agreement;  Lane,  etc., 
Co.  V.  Locke,  150  U.  S.  108,  200,  37  L.  1051,  14  S.  Ct  80.  where  facts 
were  similar  to  those  In  principal  case  and  employee's  right  to  re- 
cover for  use  denied;  Hapgood  y.  Hewitt,  119  U.  S.  233,  30  L.  372, 
7  8.  Ct  197,  but  holding  that  while  employee  conld  not  sue  em- 
ployer for  infringement,  he  conld  not  be  compelled  to  assign  his 
rights  to  the  employer;  Ohabot  y.  American,  etc,  Ck>.,  5  Fed.  Gas. 
889,  and  Blanyelt  y.  Interior  Ck>ndnlt  Co.,  80  Fed.  909,  51  U.  S.  App. 
295,  hcddlns  where  employee  contracted  with  employer  for  mann- 
factore  of  machines  prior  to  application  for  patent  he  cannot  afte]> 
wards  enjoin  their  use;  Perkins  y.  Nashua,  etc.,  Oo.,  2  Fed.  453, 
holding  use  fm  factory  is  public  use,  although  public  not  permitted 
to  ylslt  factory;  Wade  y.  Metcalf,  16  Fed.  132,  holding  where  part- 
ner has  inyented  machine  and  allowed  firm  to  use  It  previous  to 
issue  of  patent,  upon  dissolution,  each  partner  may  continue  use 
as  share  in  partnership  property;  American  Tube- Works  y.  Bridge- 
water  Iron  Ck>.,  26  Fed.  335,  Jencks  y.  Langdon  Mills,  27  Fed.  624, 
and  Herman  y.  Herman,  29  Fed.  94,  all  holding  where  machine  la 
buUt  for  employer  under  supervision  of  inventor,  license  to  use 
after  patent  issued  will  be  presumed;  Witliington,  etc.,  Ck>.  y.  Kin- 
ney, 68  Fed.  506,  506,  607,  37  U.  8.  App.  117,  ruling  similarly  where 
inventor  employed  expressly  for  purpose  of  devising  improvement 
on  machine;  Bustis  Mfg.  Go.  v.  Bustis,  51  N.  J.  Bq.  570,  27  Atl.  441, 
is  to  same  effect;  Deane  v.  Hodge,  35  Minn.  148,  150,  59  Am.  Rep. 
322,  S24,  27  N.  W.  918,  919,  and  Burton  y.  Burton  Stock  Gar  Go.,  171 
Mass.  439,  50  N.  B.  1029,  holding  acquiescence  by  director  in  use 
by  corporation  of  his  invention  implies  license;  Fuller,  etc.,  Go.  v. 
BarOett,  68  Wis.  82,  83,  60  Am.  Rep.  841,  843,  31  N.  W.  751,  752, 
holding  where  superintendent  of  corporation,  which  is  engaged  in 
perfecting  machines,  embodies  In  improvement  a  device  of  his  own, 
he  thereby  gives  corporation  an  implied  license  to  use  it    And  see 
valuable  note,  52  Am.  St  Rep.  821,  822.    Gited  in  discussion,  obiter, 
in  American  Paper  Bag  Go.  v.  Van  Nortwick,  52  Fed.  757;  9  IT.  8. 
App.  25,  Fry  v.  Bookwood  Pottery  Go.,  90  Fed.  500,  and  Slemmer's 
Appeal,  68  Pa.  St  167,  98  Am.  Dec.  254. 

Distinguished  in  Keller  v.  Stolzenbach,  20  Fed.  49,  holding  use, 
by  firm,  of  invention  owned  by  member,  raises  no  presumption  of 
right  to  make  and  vend  patented  machine  after  dissolution  of  part- 
nership (see  16  Fed.  132,  supra);  Fort  Wayne,  etc.,  R.  B.  v.  Haber- 
kom,  15  Ind.  App.  487,  44  N.  B.  325,  holding  railroad  company  not 
entitled  to  use  invention  of  master  mechanic  where  none  of  com- 
pany's labor  or  material  entered  into  its  discovery  or  perfection. 
Approved  in  Boston  v.  Allen,  91  Fed.  250,  but  holding  that  use  by 
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city  of  ImproYement  In  gangway  used  at  city  ferry,  which  improye- 
ment  was  later  patented  by  city  engineer  who  invented  it,  gave 
city  no  license  to  use  such  improvement  in  constructing  another 
gangway  several  years  later. 

Patent  will  be  declared  void,  only  in  case  of  a  previous  aban- 
donment of  the  invention  or  a  continued  previous  public  use  of 
it  for  more  than  two  years  before  the  application  for  a  patent,  p.  209. 

Cited  and  principle  applied  as  follows:    Agawam  Co.  v.  Jordan, 

7  Wall.  607,  19  L.  183,  holding  mere  allegation,  in  answer  to  suit 
for  infringement,  that  invention  had  been  for  a  long  time  on  sale 
and  in  public  use,  insufficient;  Consolidated  Fruit  Jar  Co.  v.  Wright, 
94  U.  S.  94,  24  L.  69,  holding  patent  for  "improvement  in  fruit 
jars  "  void  upon  showing  two  years*  previous  public  use;  Egbert  v. 
Lippmann,  104  U.  S.  336,  Smith,  etc..  Co.  v.  Mellon,  58  Fed.  707,  19 
U.  S.  App.  239,  and  Craig  v.  Michigan,  etc.,  Co.,  72  Fed.  181,  holding 
patent  void  upon  showing  use  by  single  individual  for  requisite 
period;  Worley  v.  Tobacco  Co..  104  U.  S.  344,  26  L.  8&.  823,  ruling 
similarly  as  to  improvement  in  manufacturing  plug  tobacco,  and 
holding  further  that  inventor  cannot  save  rights  by  assignment  to 
person  who  had  used  the  invention;  Manning  v.  Cape  Ann  Isinglass, 
etc.,  Co..  108  U.  S.  466,  27  L.  794,  2  S.  Ct.  863,  affirming  S.  C,  16  Fed. 
Cas.  644,  as  to  improvement  in  method  of  manufacture  of  isinglass; 
AUen  V.  Blunt,  2  Wood.  &  M.  142,  F.  C.  217,  and  DuflTy  v.  Reynolds, 
24  Fed.  858,  holding  burden  is  on  defendant,  in  suit  for  infringe- 
ment, to  show  sufficient  public  use  to  avoid  patent;  Jones  v.  Sewall, 
3  Cliir.  588,  F.  C.  7,495,  holding  mere  delay  while  patent  pending 
will  not  raise  presumption  of  abandonment  of  invention  to  public; 
and  Wood  v.  Cleveland  Rolling  Mill  Co.,  30  Fed.  Cas.  431,  is  to  same 
effect.  See  also  valuable  note  on  this  point  in  47  Am.  Dec.  449. 
Cited  approvingly,  but  without  particular  application  of  rule,  in* 
Henry  v.  Providence  Tool  Co.,  11  Fed.  Cas.  1188. 

Patent.— The  words  "newly-invented  machine,  manufacture, 
etc.,"  include  an  invention  of  a  new  mode  or  manner  of  operating 
an  old  machine  so  as  to  produce  a  desired  result,  pp.  209,  210. 

Cited  and  rule  followed  in  Burr  v.  Duryee,  1  Wall.  568,  17  L.  657. 
sustaining  validity  of  patent  on  improvement  in  machinery  for 
forming  hat  bodies;  Andrews  v.  Hovey,  124  U.  S.  718,  31  L.  564, 

8  S.  Ct  685,  and  Andrews  v.  Carman,  13  Blatchf.  313,  F.  C.  371. 
holding  "  new  process  for  constructing  wells  "  patentable;  Bricklll  v. 
Mayor,  etc.,  of  New  York,  18  Blatchf.  275,  276,  7  Fed.  481,  482,  ruling 
similarly  as  to  improvement  in  "  feed-water  heaters  for  steam  en- 
gines;"  dissenting  opinion,  O'Reilly  v.  Morse,  15  How.  131,  14  L. 
631,  discussing  general  subject  and  reviewing  authorities. 

Patents.—  The  words,  "  specific  machine,"  as  used  in  the  act  of 
1839,  refer  to  the  thing  as  originally  Invented,  whereof  the  right 
Is  secured  by  patent  and  not  to  any  newly-invented  improvement 
on  a  thing  once  patented,  p.  210. 
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Cited  and  rule  followed  In  Wade  ▼.  Metcalf,  129  17.  a  206,  82  L. 
663,  0  8.  Gt  273,  holding  a  specific  patentable  machine  constructed 
with  consent  of  inventor  prior  to  application  for  patent  is  free  from 
the  monopoly  granted  to  the  inventor  by  patent  subseqnently  la- 
sued;  Noe  V.  Prentice,  18  Fed.  Gas.  284,  ruling  similarly  where  right 
given  to  use  patentable  process;  Wetherill  v.  Passaic  Zinc  Go.,  29 
Fed.  Gas.  840,  distinguishing  between  invention  and  patented  ma- 
chine, and  holding  right  to  use  specific  machine  embodying  inven- 
tion continued  after  extension  of  patent 

Patents.— The  words,  "any  newly-invented  machine,  manufac- 
ture, or  composition  of  matter,"  as  used  in  the  act  of  1839,  mean 
the  "  invention  "  or  ''  thing  patented,"  p.  210. 

Gited  and  followed  in  Wilson  v.  Bousseau,  4  How.  688, 11  L.  1157, 
construing  act  providing  that  the  benefit  of  the  renewal  of  a  patent 
shall  extend  to  assignees,  and  grantees  of  the  right  to  use  the 
"thing  patented"  (but  see  dissenting  opinion,  p.  698,  11  L.  1164); 
as  also  in  Day  v.  Union,  etc.,  Go.,  3  Blatchf.  604,  506,  F.  G.  8,691, 
where  the  thing  patented  was  a  process  for  the  manufacture  of 
rubber  goods;  Smith  v.  Downing,  22  Fed.  Gas.  614,  holding  mere 
principle  of  transmitting  messages  by  electricity  not  patentable; 
New  Process,  etc..  Go.  v.  Maus,  20  Fed.  729,  holding  if  process  con- 
sists In  chemical  combination,  its  existence  does  not  prevent  an- 
other inventor  from  making  a  mechanical  combination  producing 
the  same  result;  Anderson  v.  Biler,  46  Fed.  780,  holding  sale,  by 
inventor  to  manufacturers,  of  patented  design  for  machine,  conveys 
right  to  make  and  sell  such  machine;  Wall  v.  Leek,  66  Fed.  656,  29 
U.  8.  App.  458,  holding  process  of  spraying  fruit  trees  not  a  patent- 
able invention;  Lamson  v.  Martin,  159  Mass.  568,  85  N.  B.  80,  holding 
mere  conception  of  an  idea  unreduced  to  practical  use  is  not  patent- 
able. 

Distinguished  in  Andrews  v.  Hovey,  124  tJ.  8.  703,  714,  31  L.  668, 
662,  8  8.  Gt  677,  683,  holding  use  of  well  constructed  by  newly- 
invented  process  constitutes  use  of  process. 

Miscellaneous.—  Gited  in  Plerson  v.  Eagle  8crew  Go.,  3  8tory,  406, 
408,  F.  G.  11,156,  on  point  that  fraudulent  use  of  invention  gives 
party  no  rights  as  against  subsequent  patentee. 

1  How.  211-218,  11  L.  105,  GONNOB  v.  BBADLBT. 

Landlord  and  tenant  —  Ejectment— If  the  plaintilT  in  ejectment 
count  upon  a  lease  to  himself  from  a  person,  shown  to  have  been 
dead  at  the  time,  he  cannot  recover,  p.  215. 

Landlord  and  tenant  —  Ejectment— In  a  proceeding  under  4 
Geo.  II,  to  recover  in  ejectment  for  non-payment  of  rent,  it  must  be 
alleged  and  proved  that  on  some  day  between  the  time  when  the 
rent  fell  due  and  the  day  of  the  demise,  there  was  not  on  the  land 
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Bufflcient  property  liable  to  distress;  and  examination  of  every  part 
of  the  premises  must  be  shown,  p.  217. 

Landlord  and  tenant  —  Re-entry  for  non-payment  of  rent  can 
be  made  at  common  law,  only  after  a  demand  of  the  precise  sum 
due,  at  a  convenient  time  before  sunset  of  the  day  when  the  rent 
was  payable,  and  In  the  most  notorious  place  on  the  land,  though 
there  be  no  person  on  the  land  to  pay,  p.  217. 

Cited  and  rule  applied  as  follows:  Prout  y.  Roby,  15  Wall.  476, 
21  L.  60,  holding  allegation  of  such  demand  necessary;  Henderson 
V.  Carbondale,  etc.,  CJo.,  140  U.  S.  33.  35  L.  336,  11  S.  Ct.  604,  con- 
struing Illinois  statute  to  same  effect;  Wildman  y.  Taylor,  4  Ben. 
51,  F.  G.  17,654,  holding  lease  not  avoided  where  demand  for  rent 
not  made  according  to  time;  No  well  y.  Wentworth,  58  N.  H.  319, 
holding  demand  Insufficient  because  for  greater  sum  than  was  due; 
Johnston  y.  Hargrove,  81  Va.  122,  denying  right  of  landlord  to  re- 
cover in  action  for  unlawful  detainer,  where  demand  not  made 
within  statutory  period. 

1  How.  219-234,  11  L.  108,  JBWELL  y.  JEWELL. 

Evidence.^  The  declarations  of  a  deceased  member  of  a  family 
as  to  matters  of  pedigree,  are  admissible,  whether  his  relationship 
with  the  family  was  by  blood  or  marriage,  p.  231. 

Cited  and  rule  followed  in  Fulkerson  v.  Holmes,  117  U.  8.  397,  29 
L.  918,  6  S.  Ct  784,  holding  ancient  deed  reciting  relationship  of 
parties,  admissible  to  prove  pedigree;  Poole  y.  Gerrard,  9  Cal.  595, 
holding  declaration  of  wife  that  she  was  not  married  is  admissible 
to  disprove  homestead  right;  Northrop  v.  Hale,  76  Me.  309,  49  Am. 
Rep.  616,  holding  declarations  of  intestate's  deceased  sister  admis- 
sible to  determine  rightful  distil butees  of  estate;  Van  Sickle  v.  Gib- 
son, 40  Mich.  173,  holding  declaration  of  half-sister  admissible  to 
prove  relationship  of  persons  in  possession  of  land;  Sitler  v.  Gehr, 
105  Pa.  8t  593,  51  Am.  Rep.  208,  holding  declarations  of  deceased 
relatives  competent  to  prove  relationship  between  plaintiff  In  eject- 
mr.'iit  and  person  last  seised  of  property.  And  see  notes  in  90  Am. 
Dec.  261,  and  95  Am.  Dec.  53,  59.  Cited  in  discussion,  obiter,  In 
FoKter  V.  Brooks,  6  Ga.  293,  as  Instance  where  court  recognized  ex- 
ception to  rule  regarding  hearsay  evidence;  also  In  Emerson  v. 
White,  29  N.  H.  491,  discussing  general  subject. 

Distinguished  in  Flora  v.  Anderson,  75  Fed.  235,  holding  such 
declarations  inadmissible  for  purpose  of  showing  an  Illegitimate 
relationship. 

Evidence  —  Marriage.-— Newspaper  articles  announcing  the  sepa- 
ration of  parties,  are  part  of  res  gestae,  and  admissible  as  evidence 
upon  question  of  marriage,  p.  232. 

See  note  upon  general  subject  in  95  Am.  Dec  53,  59. 
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Evidence  —  Uarriage.— Whether  newspaper  articles  announcing 
the  separation  of  parties  reputed  to  be  married  were  inserted  by  a 
party,  and  If  so^  what  were  his  motiyes,  are  questions  of  fact  for 
the  jury,  p.  232. 

Evidence  -^  Marriage.^  If  a  written  contract,  offered  in  evidence, 
and  purporting  to  show  that  parties  lived  together  on  another  basis 
than  marriage,  be  disputed  by  the  opposite  party,  who  denies  its 
authenticity  or  alleges  that  it  was  obtained  by  fraud,  the  question 
as  to  whether  there  was  a  marriage  or  not  is  still  open  to  the  Jury, 
p.  233. 

Marriage.— Quaere,  whether,  if  a  marriage  contract.be  made  per 
verba  de  present!,  and  remains  without  cohabitation  or  if  made  per 
verba  de  futuro,  and  is  followed  by  consummation.  It  amounts  to  a 
valid  marriage  which  the  parties  cannot  dissolve,  pp.  233-234. 

A  number  of  cases  have  referred  generally  to  the  principal  case 
upon  this  point  as  follows:  Holmes  v.  Holmes,  1  Abb.  (U.  S.)  539, 
1  Sawy.  Ill,  P.  C.  6,638,  holding  such  maarlages  Invalid  under 
statute  providing  that  consent  of  parties  must  be  averred  before 
person  competent  to  solemnize  marriage;  Sharon  v.  Sharon,  75  Cal. 
18,  19,  16  Pac.  352,  353,  holding  present  consent  to  marry  followed 
lyy  cohabitation  is  sufficient  to  constitute  marriage;  White  v.  White, 
82  CaL  450,  23  Pac.  283,  7  L.  R.  A.  808,  and  n.,  Redgreave  v.  Red- 
greave,  38  Md.  97,  and  Richardson  v.  Smith,  80  Md.  93,  30  Atl.  569, 
holding  marriage  may  be  presumed  from  cohabitation  and  repute; 
80  also  in  Jones  v.  Jones,  48  Md.  401,  30  Am.  Rep.  470,  but  holding 
such  presumption  rebuttable  by  proof  of  previous  marriage  with 
another;  Askew  v.  Dupree,  30  Ga.  179,  holding  marriage  entered 
into  per  verba  de  presentl  valid  In  absence  of  statute  to  contrary; 
as  also  in  Hulett  v.  Carey,  66  Minn.  337,  61  Am.  St  Rep.  426,  69 
N.  W.  34,  34  L.  R.  A.  387,  holding  in  case  of  such  agreement  parties 
need  not  hold  themselves  out  to  public  as  husband  and  wife; 
dissenting  opinion,  Arnold  v.  Ghesebrough,  58  Fed.  843,  20  U.  S. 
App.  87,  arguing  in  favor  of  validity  of  such  marriages.  Gited  in 
discussion,  obiter,  in  George  v.  George,  47  N.  H.  38. 

Miscellaneous.— Cited  in  dissenting  opinion,  Arnold  v.  Ghese- 
brough, 58  Fed.  840,  20  17.  S.  App.  87,  on  point  that  cohabitation 
of  parents  is  presumed  to  be  lawful  and  legitimacy  of  children  may 
be  found  from  it 

1  How.  234-241,  11  L.  115,  BANK  OF  THE  MBTROPOLIS  V.  NEW 
ENGLAND  BANK. 

Banks  and  banldng  —  Lien.—  Where  there  is  an  account  current 
between  banks,  in  which  they  mutually  credit  each  other  with 
the  proceeds  of  paper  remitted  for  collection,  such  paper,  appear- 
ing upon  its  face  to  be  the  property  of  the  bank  sending  it,  is  sub- 
ject to  a  lien  for  a  general  balance,  p.  236. 
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The  ruling  of  the  principal  case  upon  this  point  which  was  af- 
firmed on  rehearing  in  6  How.  225,  12  L.  414,  has  been  applied  in 
the  following  very  similar  cases:  Kelly  t.  Phelan,  5  Dill.  233,  F.  O. 
7,673,  Vickery  v.  State  Savings  Assn.,  21  Fed.  773,  Russell  v.  Had- 
dnck,  3  Glim.  237,  44  Am.  Dec  697,  Rathbone  t.  Sanders,  9  Ind. 
220,  Gordon  v.  Kearney,  17  Ohio,  576,  Stndebaker,  etc,  Ck>.  y.  First 
Nat  Bank.  42  S.  W.  (Ter.  Civ.  App.)  574,  Carroll  v.  Bank,  30  W. 
Ya.  522,  626,  627,  528,  632,  8  Am.  St  Rep.  103,  107,  108,  109,  112,  4 
S.  E.  442,  444,  445,  446,  447,  44a  It  has  been  cited  by  way  of 
analogy  in  the  following  cases:  Winship  v.  Merchants'  Bank,  42 
Ark.  24,  and  Odell  v.  Gray,  15  Mo.  343,  55  Am.  Dec.  149,  holding 
possession  by  payee  of  note  is  prima  facie  evidence  of  his  title,  and 
purchaser  need  not  inquire  as  to  ownership;  Brewster  v.  Sime,  42 
Cal.  147,  holding  owner  of  mining  stock  bound  by  act  of  trustee 
in  selling  it,  trustee  being  named  in  books  of  corporation  as 
owner;  Wyman  v.  Colorado  Bank,  5  Colo.  34,  40  Am.  Rep.  137, 
holding  possession  of  promissory  note  by  indorser  gives  prima  facie 
right  to  recover  against  prior  parties;  Coors  v.  German  Bank,  14 
Colo.  206,  23  Pac  329,  7  L.  R.  A.  847,  holding  person  to  whom  note 
is  indorsed  for  collection  may  pass  good  title  to  bona  fide  pur- 
chaser for  value;  as  also  in  Tourtelotte  v.  Brown,  1  Colo.  App.  418, 
29  Pac.  133,  holding  mere  suspicion  of  want  of  good  faith  in  indorsee 
will  not  warrant  verdict  against  him  in  action  on  note;  Wood  v. 
Boylston  Bank,  129  Mass.  360,  37  Am.  Rep.  367,  holding  where  at- 
torney transmits  note  belonging  to  client  to  bank  for  collection, 
and  bank  pays  amount  to  attorney's  assignee  in  insolvency,  it  is 
not  liable  in  action  by  client.  See  also  notes  upon  this  point  in  4 
Am.  St  Rep.  203,  and  14  Am.  St  Rep.  583,  where  authorities  are 
collected.  Cited  in  discussion,  obiter,  in  Baltimore,  etc.,  R.  R.  v. 
Wheeler,  18  Md.  380,  381,  and  Freeman's  Bank  v.  National  Tube 
Works  Co.,  151  Mass.  418,  21  Am.  St  Rep.  464,  24  N.  B.  779. 

Distinguished  in  Bank  of  Metropolis  v.  First  National  Bank,  22 
Bkitchf.  69,  19  Fed.  302,  First  National  Bank  v.  Reno  Bank,  1  Mc- 
Crary,  494,  3  Fed.  259,  and  Blaine  v.  Bourne,  11  R.  I.  120,  23  Am. 
Rep.  427,  where  paper  showed  on  its  face  that  it  was  not  property 
of  bank  remitting  for  collection;  First  National  Bank  v.  Strauss, 
66  Miss.  483,  14  Am.  St  Rep.  581,  under  settled  law  of  Mississippi; 
McBride  v.  Farmers'  Bank,  26  N.  Y.  453,  under  settled  law  of 
New  York;  Creighton  v.  Black,  2  Mont  357,  holding  rule  inapplicable 
where  paper  is  not  negotiable;  Roxborough  v.  Messick,  6  Ohio  St 
457,  67  Am.  Dec.  351,  under  facts;  Jones  v.  Milliken,  41  Pa.  St 
255,  and  Hackett  v.  Reynolds,  114  Pa.  St  334,  6  Atl.  691.  holding 
where  bank  acts  as  agent  of  owner  of  note  in  transmitting  it  to 
another  bank  for  collection,  note  is  not  subject  to  lien  in  favor  of 
latter  bank  in  case  of  failure  of  former. 

Agency. —  Whenever,  pursuant  to  an  agreement,  express  or  im- 
plied, between  the  pai*tleB,  a  subagent  Is  to  be  employed  by  an  agent 
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to  rec^ve  money  for  the  principal,  the  principal  may  treat  the  sub- 
agent  as  his  agent,  and  may  recover  against  him  in  an  action  for 
money  had  and  received,  pp.  237-238. 

This  role  has  been  followed  in  a  number  of  citing  cases:  Wilson 
T.  Smith,  8  How.  768,  770,  11  L.  823,  and  Miller  t.  Farmers',  etc.. 
Bank,  30  Md.  401,  both  entertaining  action  of  assumpsit  by  prin- 
cipal against  snbagent  to  whom  agent  had  transmitted  note  for 
collection;  First  National  Bank  v.  Reno  Bank,  1  McCrary,  497,  3 
Fed.  202,  where  restrictive  indorsement  on  note  sent  to  bank  and 
by  it  remitted  to  another  for  collection,  showed  It  to  be  the  prop- 
erty of  the  original  indorser  (but  see  dissenting  opinion,  1  McGrary, 
600,  3  Fed.  265);  In  re  Armstrong,  33  Fed.  408,  holding  through 
money  is  to  be  paid  to  agent  by  subagent,  insolvency  of  agent  be- 
fore such  payment  does  not  impair  creditor's  right  to  proceed 
against  subagent;  MiUiken  v.  Shapleigh,  36  Mo.  600,  88  Am.  Dec 
172,  and  Bury  v.  Woods,  17  Mo.  App.  252,  both  holding  where  there 
is  no  credit  given  on  faith  of  notes  remitted  from  one  bank  to 
another  for  collection,  owner  may  recover  against  collecting  bank; 
Hackett  v.  Reynolds,  114  Fa.  St.  334,  0  AtL  691,  holding  where  one 
bank  acts  as  agent  in  transmitting  note  to  another  for  collection, 
insolvency  of  former  does  not  affect  creditor's  right  to  recover 
against  latter;  dissenting  opinion,  Reeves  v.  State  Bank,  8  Ohio 
St  400,  491,  493,  majority  holding  bank  responsible  to  owner  of 
note  for  default  of  its  correspondent  to  whom  it  has  sent  note 
for  collection.  Cited  in  discussion,  obiter,  in  Mayer  v.  McLure,  36 
Miss.  401,  72  Am.  Dec.  194. 

Distiuguished  in  Hoover  v.  Wise,  91  U.  S.  314,  23  L.  395,  holding 
where  account  has  been  transmitted  to  collection  agency  and  by  it 
to  an  attorney,  the  latter  is  agent  of  the  collection  agency,  and  his 
knowledge  of  debtor's  insolvency  is  not  imputable  to  principal 
creditor;  Power  v.  First  National  Bank,  6  Mont  262,  12  Pac.  602, 
holding  bank  liable  to  owner  of  note  for  default  of  its  agent  in  mak* 
ing  collection. 

Banks  and  banking  —  Lien. —  A  banker  advancing  money  to 
another  has  a  lien  on  all  the  paper  securities  in  his  hands  for  the 
amount  of  his  general  balance,  unless  such  securities  were  deliv- 
ered to  him  under  a  particular  agreement,  p.  239. 

Cited  and  rule  followed  in  Lehman  v.  Tallassee  Mfg.  Co.,  64 
Ala.  bi»5,  enforcing  lien  of  bank  against  negotiable  bonds  belong- 
ing to  customer;  Cockrill  v.  Joyce,  62  Ark.  221,  35  S.  W.  223,  against 
notes  delivered  to  bank  for  collection;  dissenting  opinion,  Rock 
Springs  Bank  v.  Luman,  42  Pac.  884  (Wyo.),  majority  holding  that 
bank  could  acquire  no  lien  upon  note  as  against  rights  of  third 
person  of  which  it  had  notice.    And  see  note,  4  Am.  St.  Rep.  202. 

Cited,  arguendo,  in  Reynes  v.  Dumont,  130  U.  S.  392,  32  L.  944, 
9  S.  Ct  496,  collecting  cases  and  dlscuBslng  subject  of  bankers'  liens 
generally;  Sparhawk  v.  Drexel,  12  Bank.  Reg.  459,  22  Fed.  Cas.  868, 
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as  instance  where  court  recognized  general  lien  of  banker;  Chaffee 
Y.  Bank,  40  Ohio  St  6,  stating  rule,  but  without  application. 

Cited,  In  re  Howard,  12  Fed.  Cas.  629,  6  N.  Bank.  Reg.  372,  but 
rule  not  applied  to  facts.  Distinguished  In  Buffalo  County  Bank 
V.  Hanson,  34  Neb.  458.  51  N.  W.  1036,  denying  right  of  bank  to 
apply  funds  on  d^osit  to  satisfaction  of  claim  under  lease  as- 
signed to  it  by  third  person. 

Miscellaneous.—  Cited  in  Spencer  y.  Sloan,  106  Ind.  188,  58  Am. 
Rep.  39,  9  N.  E.  152,  and  Bank  of  Republic  y.  Carrlngton,  6  R.  I. 
524,  73  Am.  Dec.  87,  on  point  that  pre-existing  debt  is  good  con- 
sideration for  promissory  note.  Cited  also  in  note,  49  Am.  Dec.  735, 
on  point  that  pledge  to  secure  a  specific  debt  cannot  be  held  by 
pledgee  as  security  for  any  other  obligation. 

1  How.  241-249,  11  L.  117,  McKENNA  y.  FISK. 

Pleading  —  Variance. —  Defects  In  the  writ  or  yarlance  between 
the  writ  and  the  declaration  must  be  taken  adyantage  of  by  plea 
in  abatement;  it  is  too  late  to  take  adyantage  of  them  after  plead- 
ing the  general  Issue,  p.  247. 

Cited  and  rule  followed  in  Edwards  y.  Union  Bank,  1  Fla.  153, 
ruling  similarly  where  declaration  showed  action  of  trespass  to 
haye  been  brought  in  wrong  county  and  no  objection  was  made  at 
trial;  Waldo  y.  Beck  with,  1  N.  Mez.  Ill,  holding  defects  In  writ 
will  not  be  noticed  on  motion  to  dismiss;  Steed  y.  Haryey,  54  Pac 
1013  (Utah),  holding  objection  to  Jurisdiction  In  action  of  contract 
cannot  be  taken  for  first  time  after  triaL 

Actions  for  trespaas  upon  land  are  local  and  can  only  be  brought 
within  the  Jurisdiction  where  the  land  lies,  p.  247. 

Rule  afllrmed  upon  retrial  of  cause  In  lower  court,  pursuant  to 
mandate  of  Supreme  Court,  16  Fed.  Cas.  190.  Cited  and  rule  ap- 
plied in  the  following:  Ellenwood  y.  Marietta  Chair  Co.,  158  U.  S. 
107,  108,  39  L.  914,  15  S.  Ct  771,  holding  Circuit  Court  sitting  in  one 
State,  and  before  which  is  brought  an  action  for  trespass  upon 
land  in  another  State,  may  order  cause  dismissed,  although  the 
question  of  Jurisdiction  not  raised  by  pleadings;  Du  Breuil  y.  Penn- 
sylvania Co.,  130  Ind.  139,  29  N.  E.  909,  holding  action  cannot  be 
maintained  in  one  State  for  injury  to  land  In  another,  although  de- 
fendant railroad  operates  in  both  States;  Niles  y.  Howe,  57  Yt. 
391,  holding  In  such  case  objection  may  be  taken  to  Jurisdiction 
at  any  time. 

Actions  of  trespaasy  except  those  for  injury  to  real  property,  are 
transitory,  and  venue  is  laid  only  to  show  where  the  trial  Is  to 
take  place,  pp.  248,  249. 

Cited  and  rule  applied  in  Mitchell  y.  Harmony,  13  How.  137,  14 
L.  85,  asserting  Jurisdiction  of  United  States  courts  in  action  of 
trespass  de  bonis  asportatis,  defendant  being  found  within  Juri»- 
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diction,  although  act  committed  in  Mexico;  Dennick  y.  Railroad 
Co.,  103  U.  S.  18,  26  L.  441,  and  Marvin  v.  Marysville,  etc.,  Co., 
49  Fed.  437,  both  holding  Circuit  Court  in  one  State  may  take  juris- 
diction of  action  for  damages  for  Injury  to  person  in  another.  See 
also  notes  upon  this  point  in  42  Am.  Dec.  58,  and  37  Am.  Rep.  161. 
Cited,  arguendo,  in  Huntington  v.  Attrill,  146  17.  S.  669,  36  L.  1128, 
13  S.  Ct.  228,  Holder  v.  Aultman,  160  U.  S.  90,  42  L.  672,  18  S.  Ct 
273,  and  Nelson  t.  Chesapeake,  etc.,  R.  R.,  88  Ya.  974,  14  S.  B.  839, 
15  L.  R.  A.  586,  and  n. 

Trespass  —  Pleading. —  In  transitory  actions  of  trespass,  the 
venue  need  not  show  where  the  trespass  was  In  fact  committed, 
p.  249. 

District-  of  Columbia. —  In  absence  of  statute,  the  courts  of  the 
District  of  Columbia  must  apply  common-law  rules  to  actions  of 
trespass. 

1  How.  250,  11  L.  120,  PECK  ▼.  YOUNG. 

Appeal  dismissed,  with  costs,  upon  showing  that  case  nad  been 
settled  between  the  parties. 

No  citations. 

1  How.   250-264,   11   L.   120,   UNITED   STATES  V.   BOKPORD'S 
EXRS. 

Official  bond. —  Where  a  public  officer  is  continued  in  office  for 
more  than  one  term,  but  gives  different  sureties,  the  liability  of 
the  sureties  is  to  be  estimated  as  if  a  new  person  had  been  ap- 
pointed to  fill  the  second  term,  p.  259. 

This  rule  has  been  applied  In  numerous  citing  cases,  as  follows: 
United  States  v.  Van  Steinberg,  77  Fed.  861,  holding  sureties  on 
postmaster's  bond  not  liable  for  default  committed  at  previous 
term;  State  v.  Newton,  83  Ark.  281,  ruling  similarly  in  action  on 
county  treasurer's  bond;  Mutual  Loan,  etc.,  Assn.,  19  Fla.  137,  in 
action  on  bond  of  treasurer  of  private  corporation;  Paw  Paw  v. 
Eggleston,  25  Mich.  40,  in  action  on  bond  of  township  treasurer. 
Likewise  in  United  States  v.  Able,  24  Fed.  Cas.  746,  United  States 
V.  Morgan,  35  Fed.  490  (affirming  S.  C,  28  Fed.  51),  Boring  v.  Wil- 
liams, 17  Ala.  524,  Pickering  v.  Day,  2  Del.  Ch.  367  (affirmed,  8 
Houst  540,  541,  95  Am.  Dec.  312,  313),  County  Commissioners  v.  Citi- 
zens' Bank,  67  Minn.  240,  69  N.  W.  913,  State  v.  Middleton's  Sure- 
ties, 57  Tex.  190,  193,  all  holding  that  money  received  by  the  prin- 
cipal during  his  second  term  cannot  be  applied  to  deficit  occurring 
during  first,  so  as  to  prejudice  sureties  on  second  bond;  and  People 
V.  Hammond,  109  Cal.  394,  42  Pac.  39,  and  State  v.  Sooy,  39  N.  J.  L. 
547,  549,  approve  the  rule,  but  holding  if  principal  does  apply  funds 
collected  during  second  term  to  cover  defalcation  of  first,  sureties 
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are  liable  for  SBch  misappropriation;  also  in  Rogers  y.  State  ex  reL, 
99  Ind.  224,  holding  money  received  during  second  term,  but  which 
was  due  under  first,  Is  to  be  applied  to  deficit  existing  at  end  of 
first  term;  Board  of  Admrs.  ▼.  McKowen,  48  La.  Ann.  257,  56  Am. 
St  Rep.  279,  19  So.  331,  holding  in  action  against  sureties,  plaintiff 
must  allege  that  default  occurred  during  term  covered  by  bond. 
And  see  valuable  note  upon  this  point  in  10  Am.  St  Rep.  851. 
Cited,  arguendo,  in  Board  of  Education  v.  Fonda,  77  N.  Y.  359. 

Distinguished  in  United  States  v.  Honsman,  70  Fed.  583,  584,  44 
U.  S.  App.  171,  under  facts;  Anderson  County  v.  Hays,  99  Tenn.  550, 
42  S.  W.  268,  and  Hetten  v.  Lane,  43  Tex.  288,  holding  burden  on 
surety  to  show  misapplication  of  funds  to  previous  defaults. 

Sureties  on  an  offidal  bond  are  not  bound  beyond  the  term  speci- 
fied therein,  p.  259. 

Distinguished  in  Westervelt  v.  Mohrenstecher,  76  Fed.  120,  40 
U.  S.  App.  221,  34  L.  R.  A.  479,  holding  where  bond  is  given  for 
term  during  which  officer  holds,  it  is  in  force  until  he  is  dismissed, 
if  his  tenure  is  at  will  of  superior. 

Payment  —  Application  of ,  may  be  directed  by  the  debtor;  if  he 
neglects  to  do  so,  application  may  be  made  by  the  creditor,  and  in 
absence  of  direction  by  either  party,  the  law  will  make  the  applica- 
tion, p.  261. 

Cited  and  rule  applied  in  Jones  y.  United  States,  7  How.  688, 
691,  12  L.  873,  874,  asserting  right  of  United  States  to  apply  pay- 
ments made  by  a  postmaster  where  all  postages  are  charged  to 
him,  and  he  has  failed  to  direct  application. 

Distinguished  in  Boody  v.  United  States,  1  Wood.  &  M.  167,  168, 
F.  C.  1,636,  under  statute;  United  States  v.  Bicket,  24  Fed.  Cas.  1143, 
holding  collector  of  internal  revenue  has  right  to  direct  application 
of  payments  by  taxpayer. 

Official  bond  —  Evidence. —  A  treasury  transcript  of  the  accounts 
of  a  collector  is  admissible  as  evidence  to  fix  the  liability  of  sureties 
upon  his  ofiiclal  bond,  pp.  262,  263. 

Cited  and  rule  followed  in  United  States  y.  Gaussen,  19  Wall. 
213,  22  L.  43,  Soule  v.  United  States,  100  U.  S.  11,  25  L.  537,  and 
United  States  v.  Stone,  106  U.  S.  529,  530,  27  L.  165,  1  S.  Ct.  290, 
291,  in  all  of  which  facts  were  similar  to  those  in  principal  case; 
also  in  United  States  v.  Hodge,  13  How.  485,  14  L.  234,  ruling  simi- 
larly In  action  against  sureties  on  postmaster's  bond;  Moses  y. 
United  States,  166  U.  S.  594,  41  L.  1127,  17  S.  Ct  690,  In  action 
against  sureties  of  disbursing  officer  of  war  department;  United 
States  V.  Eggleston,  4  Sawy.  201,  F.  C.  15,027,  in  action  on  pay- 
master's bond;  Draff  en  v.  BoonvlUe,  8  Mo.  398,  399,  holding  records  \ 
of  accounting  officer  of  city  collector  admissible  in  action  on  latter's 
bond;  Supervisors  Washington  County  y.  Dunn,  27  Oratt  622,  hold- 
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Ing  report  of  clerk  ordered  by  County  Court  to  settle  sherlfTs  ac- 
counts admissible  in  action  against  sureties;  Hoyt  ▼.  United  States, 
10  How.  133,  13  L.  358,  holding  transcript  prima  facie  evidence  in 
action  against  collector  for  balance  due. 

Criticised  in  Robertson  y.  Trigg,  32  Gratt  81,  in  action  between 
sureties  for  contribution. 

Official  bond  —  Eyidoice. —  A  treasury  transcript  of  the  accounts 
of  a  collector  is  only  prima  facie  evidence  against  his  sureties,  in 
an  action  on  his  official  bond,  p.  263. 

Cited  and  rule  followed  in  United  States  y.  Dumas,  149  U.  S. 
285,  37  L.  736,  13  S.  Ct.  874,  holding  account  kept  by  postmaster- 
general  reformable  by  extrinsic  evidence  in  action  against  post- 
master and  his  sureties;  United  States  v.  Case,  49  Fed.  271,  hold- 
ing ex  parte  accounts  of  post-office  department  ascertaining  deficit 
are  insufficient  as  basis  of  judgment  against  officer's  sureties; 
Jaedicke  y.  United  States,  85  Fed.  376,  56  U.  S.  App.  416,  holding 
it  error  to  charge  Jury  that  postmaster's  accounts  were  conclusive 
of  sureties'  liability;  State  v.  Smith,  26  Mo.  233,  72  Am.  Dec.  207, 
ruling  similarly  as  to  settlements  made  with  County  Court  by 
county  collector;  Supreme  Council,  etc.,  v.  Fidelity,  etc.,  Co.,  63  Fed. 
52,  53,  22.  U.  S.  App.  439,  ruling  similarly  in  action  on  bond  of  officer 
of  corporation,  and  holding  his  own  entries  of  account  not  conclusive 
against  sureties;  Salazar  v.  Territory,  8  N.  Mex.  7,  8,  41  Pac.  532, 
holding  sureties  not  precluded  from  showing  that  entries  in  accounts 
of  county  treasurer  were  fraudulent  as  to  date  of  collections;  Mc- 
Lean y.  State,  8  Heisk.  281,  holding  sureties  of  tax  collector  not 
precluded  from  showing  erroneous  application  of  payments  by  comp- 
troller.    See   also  note  upon  this  subject,  in  37  Am.  Rep.  235. 

1  How.  265-281,  11  L.  126,  NELSON  v.  CARLAND. 

Appeal  and  error  —  Bankruptcy. —  Upon  questions  adjourned 
from  the  District  to  the  Circuit  Court,  under  the  bankruptcy  act, 
the  district  Judge  cannot  sit  as  a  member  of  the  Circuit  Court; 
hence  the  points  adjourned  cannot  be  brought  before  the  Supreme 
Court  by  certificate  of  division,  p.  265. 

Cited  and  principle  applied  in  United  States  v.  Bmholt,  105  U. 
S.  415,  26  L.  1078,  ruling  similarly  in  a  case  arising  under  the  rev- 
enue  laws.  Cited,  arguendo,  in  Alabama,  etc.,  R.  R.  v.  Jones,  5 
Bank.  Reg.  102,  1  Fed.  Cas.  277. 

Keither  axypeal  nor  writ  of  error  lies  from  the  decision  of  a 
Circuit  Court  in  bankruptcy,  p.  265. 

Cited  and  rule  followed  in  Ex  parte  Christy,  3  How.  323,  11  L. 
617,  denying  Jurisdiction  of  Supreme  Court  to  revise  proceedings  of 
District  Court  in  bankruptcy  by  writ  of  prohibition;  Crawford  v. 
Points,  13  How.  11,  14  L.  29,  holding,  a  fortiori,  appeal  will  not  lie 
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to  Supreme  Ck)nrt  from  decision  of  District  Court  in  snch  proceed- 
ing; Chemung  Canal  Bank  y.  Jndson,  8  N.  Y.  268,  holding  Judg- 
ment of  Circuit  Court  in  bankruptcy,  not  attackable  collaterally 
in  action  in  State  court  Cited  also  In  Klttredge  y.  Warren,  14 
N.  H.  611,  as  haying  recognized  decisions  of  Circuit  Court  as 
concluslye. 

XXnder  bankruptcy  act,  district  Judge  may  adjourn  any  question 
to  the  Circuit  Court,  whether  he  has  or  has  not  any  doubt  as  to 
Its  decision,  p.  266  (per  Catron,  J.,  dissenting). 

Cited  and  followed  in  In  re  Hyde,  6  Fed.  872,  adjourning  question 
whether  District  Court  may,  by  summary  order,  set  aside  deeds  ir- 
regularly Issued  by  an  assignee  in  bankruptcy. 

Miscellaneous. —  The  following  cases  refer  to  the  dissenting  opin- 
ion of  Catron,  J.,  for  a  general  discussion  of  the  subjects  of  bank- 
ruptcy and  insolyency:  In  re  California,  etc.,  B.  B.,  8  Sawy.  242,  F. 
C.  2,316,  11  Bank.  Reg.  105,  In  re  Gutwillig,  90  Fed.  477,  Cutter  y. 
Folsom,  17  N.  H.  150,  McCormick  y.  Pickering,  4  N.  Y.  282,  and  In 
re  Reynolds,  8  R.  I.  490,  5  Am.  Rep.  618,  9  Bank.  Reg.  64,  20  Fed. 
Cas.  614. 

1  How.  281,  11  L.  132,  IN  RB  OASTLBliAN. 

Decided  in  conformity  y^ith  Nelson  y.  Garland,  1  How.  265-281, 
supra. 
No  citations^ 

1  How.  282,  11  L.  132,  COLLINS  T.  BLYTH. 

Decided  in  conformity  y^ith  Nelson  t.  Garland,  1  How.  265-281« 

supra. 
No  citations 

1  How.  282-287,  11  L.  182,  TAYLOR  T.  SAYAGB. 

Bemoval  of  an  executor  from  office  separates  him  from  the  busi- 
ness of  the  estate  and  depriyes  him  of  any  right  to  represent  it  in 
court,  p.  286. 

Cited  and  followed  in  Willis  y.  Farley,  24  CaL  502,  holding  when 
administrator  has  presented  his  final  report  and  been  discharged,  he 
has  no  authority  to  bind  the  estate:  Parkhill  y.  Union  Bank,  1  Fla. 
127,  holding  person  remoyed  from  office  of  administratrix  pending 
suit  and  during  continuance,  may  plead  such  remoyal  in  bar  to 
further  proceedings  against  her.  Cited  in  discussion,  obiter,  in 
Darden  y.  Lines,  2  Fla.  591. 

Appeal  and  error. —  If  an  executor  be  remoyed  after  a  decree  is 
rendered  against  him  in  his  official  capacity,  an  appeal  cannot  be 
taken  until  the  administrator  de  bonis  non  appointed  be  made  a 
party,  p.  286. 
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Referred  to  inddentally  in  Taylor  v.  Benham,  5  How.  261,  12  L. 
14i,  on  appeal  in  same  case  after  joining  administrator. 

Criticised  and  denied  in  MlUer  y.  Neff,  33  W.  Va.  199,  10  S.  B. 
379,  6  L.  R.  A.  516,  holding  in  case  of  death  of  administrator  after 
decree  against  him,  administrator  de  bonis  non  may  petition  for 
appeal  without  being  made  formal  party  to  record. 

If  an  executor,  sued  in  his  representative  capacity,  is  removed 
on  the  day  a  decree  is  rendered,  execution  cannot  issue  in  a  case 
open  to  appeal,  p.  286. 

Cited  and  followed  in  Wilson  v.  Auld,  8  Ala.  845,  ruling  similarly 
where  judgment  was  obtained  against  person  as  executor  after  his 
resignation;  National  Bank  v.  Stanton,  116  Mass.  438,  holding  judg- 
ment cannot  be  rendered  against  person  sued  as  elt^utor,  but  re- 
moved pending  suit. 

Criticised  in  Ponder  v.  Moseley,  2  Fla.  270,  271,  272,  48  Am.  Dec 
204,  205,  206,  holding  sale  made  under  execution  issued  in  such 
case  is  merely  voidable. 

Miscellaneous. —  Cited  also  in  Tufts  v.  Tufts,  8  Wood.  &  M.  517, 
F.  C.  14,233,  but  application  not  apparent 

1  How.  287-289,  11  L.  184,  MINOB  v.  TILLOTSON. 

Appeal  and  error. —  Although  a  record  contains  no  bill  of  excep- 
tions nor  statement  of  facts  by  the  court  by  which  a  question  of  law 
is  brought  up  to  the  Supreme  Court,  the  cause  will  not  be  dismissed 
upon  motion  for  want  of  jurisdiction;  the  plaintiff  may  be  heard 
upon  the  question  whether  error  appears  in  the  record,  and  if  he 
fails  to  establish  error,  the  decision  must  be  affirmed,  pp.  288,  289. 

Cited  approvingly  and  principle  relied  upon  in  Sparrow  v.  Strong, 
3  WalL  105, 18  L*.  50,  holding  that  upon  motion  to  dismiss  writ,  court 
will  look  to  regularity  of  writ  and  fact  of  jurisdiction;  Cook  v. 
Burnley,  11  Wall.  677,  20  L.  86,  stating  rule,  but  not  applying  it 
under  facts;  The  Eutaw,  12  WalL  141,  20  L.  278,  denying  motion  in 
dismiss  appeal  in  admiralty.  And  see  dissenting  opinion,  Stewart 
V.  Salamon,  97  IT.  S.  364,  24  L.  1045,  upon  the  point  that  If  no  error 
appears  upon  the  record,  the  judgnnent  of  the  court  below  must  be 
affirmed,  the  following  citing  cases  are  decisive:  Suydam  v.  Wil* 
Uamson,  20  How.  441,  15  L.  983,  Taylor  y.  Morton,  2  Black,  484, 
17  L.  278,  New  Orleans  B.  B.  v.  Morgan,  10  Wall.  260,  19  L.  892, 
tod  Baltimore,  etc.,  B.  B.  v.  Trustees,  91  U.  S.  131,  23  L.  261. 

1  How.  280,  11  L.  135,  TODD  T.  DANIBLL. 

Appeal  and  error. —  Decree  of  lower  court  affirmed  upon  agree- 
ment of  parties,  and  cost  of  transcript  of  record  decreed  against  ap* 
pellant. 

No  dtationa. 
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1  How.  290-500,  11  L.  135,  WILLIAMS  ▼.  UNITED  STATES. 

Executive  acts. —  The  president  acts  through  the  heads  of  the 
several  departments,  in  relation  to  the  subjects  appertaining  to  their 
respective  duties,  p.  298. 

Cited  and  rule  applied  in  United  States  v.  Cutler,  2  Curt  622,  F.  C. 
14,911,  holding  where  money  is  advanced  to  disbursing  officer 
through  proper  department,  direction  of  president  will  be  pre- 
sumed; In  re  Spangler,  11  Mich.  322,  holding  act  of  war  department 
in  ordering  draft  is  deemed  to  be  act  of  president;  Monette  v.  Cratt, 
7  Minn.  247,  ruling  similarly  as  to  act  of  land  department  In  ordl^ 
nary  survey  of  Indian  lands. 

Secondary  evidence  of  instructions  of  the  president  to  the  secre- 
tary of  the  treasury  to  make  necessary  advances  to  marshals,  is 
admissible  in  action  against  sureties,  after  evidence  showing  the 
destruction  of  the  original  instructions,  p.  299. 

Official  bond  —  Evidence. —  The  records  of  a  court  showing  the 
receipt  of  moneys  by  a  marshal  are  evidence  against  his  sureties, 
p.  300. 

This  rule  is  approved  in  a  note,  in  8  Am.  St.  Rep.  750,  where  other 
authorities  on  the  subject  are  collected. 

1  How.  301-310,  11  L.  139,  DUNCAN  v.  DARST. 

Federal  courts. —  State  laws  cannot  have  any  effect,  ex  proprlo 
vigore,  upon  the  process  or  proceedings  of  a  Federal  court,  p.  305. 

Cited  and  principle  followed  in  Riggs  v.  Johnson  County,  6  Wall. 
195,  18  L.  776,  and  United  States  ex  reL  v.  Council  of  Keokuk,  6 
WalL  517,  18  L.  934,  holding  State  court  cannot  enjoin  county  offi- 
cers from  levying  tax  to  satisfy  Judgment  recovered  against  county 
in  Circuit  Court;  New  England  Screw  Co.  v.  Bliven,  3  Blatchf.  242, 
F.  C.  10,156,  holding  that  attachment  issuing  from  State  court  can- 
not hold  property  after  removal  of  original  cause  to  Federal  court; 
City  of  Opelika  v.  Daniel,  59  Ala.  215,  holding  State  court  cannot 
enjoin  suit  at  law  in  Federal  court.  Cited  in  dischssion,  obiter,  in 
In  re  Metzger,  17  Fed.  Cas.  236,  Reinach  v.  Atlantic,  etc.,  B.  Co.,  58 
Fed.  44,  and  Freeman  v.  Timanus,  12  Fla.  410. 

Federal  courts. —  The  terms,  "modes  of  process,"  in  the  act  of 
1789,  and  "proceedings  upon  executions,  and  other  final  process," 
in  the  act  of  1828,  include  all  the  regulations  and  steps  incident  to 
that  process  as  prescribed  by  the  State  laws,  so  far  as  they  are 
applicable  to  the  Federal  courts,  p.  306. 

Cited  and  rule  followed  in  Ex  parte  Boyd,  105  U.  S.  661,  26  L. 
1202,  holding  party  in  whose  favor  Judgnnent  has  been  rendered  by 
Federal  court  in  common-law  cause,  is  entitled  to  remedy  provided 
by  State  law  known  as  proceedings  supplemental  to  execution; 
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United  8tate9  t.  Rnndlett,  2  Gnrt  44,  F.  O.  16,208,  holding  com- 
missioner appointed  to  take  affidavits  nnder  act  of  Congress  has 
power  to  release  on  bail  a  party  brought  before  him  on  a  criminal 
charge.  Justices  of  the  peace  having  same  power  under  State  law; 
United  States  v.  Tetlow,  2  Low.  166,  F.  0,  16,456,  adopting  State 
laws  imposing  restrictions  upon  imprisonment  for  debt;  Merchants' 
Bank  t.  Evans,  51  Mo.  848,  holding,  under  process  act.  Federal  courts 
have  no  power  to  prescribe  rules  governing  execution  sales  different 
from  those  prescribed  by  State  law:  Wood  v.  Funk,  7  Ohio  (Pt  I), 
Ids,  holding  discharge  under  State  law  of  prisoner  confined  under 
Federal  process,  valid,  Congress  having  adopted  forms  of  process, 
including  exemptions  from  arrest  and  imprisonment. 

Insolvency. —  A  person  in  custody  under  a  ca.  sa.,  Issuing  out  of 
a  Circuit  Court  of  the  United  States,  cannot  be  discharged  from 
imprisonment  by  a  State  officer  acting  under  a  State  insolvent  law, 
p.  306. 

In  the  following  citing  cases,  this  rule  was  applied  to  facts  similar 
to  those  in  the  principal  case:  McNutt  v.  Bland,  2  How.  18,  17,  18, 
11  L.  161.  162,  Sadlier  v.  Fallen.  2  Curt  191,  F.  C.  12,209,  In  re 
Freeman,  2  Curt  494,  F.  C.  6,083.  Cited  also  in  Lockhurst  v.  West  7 
Mete.  237,  asserting  plenary  power  of  Federal  courts  to  discharge 
prisoners  confined  in  State  Jails  under  Federal  process;  In  re  Brink- 
man,  7  Bank.  Reg.  421,  4  Fed.  Cas.  147,  denying  Jurisdiction  of  State 
courts  in  matters  of  bankniptcy  while  national  act  is  in  force.  And 
see  note,  30  Am.  Dec.  300. 

Distinguished  in  In  re  Hopkins,  2  Curt.  569,  F.  C.  6,683,  where 
State  law  held  to  have  been  adopted  by  process  act;  United  States 
V.  Eldredge,  5  Utah,  195,  14  Pac.  46,  under  facts. 

1  How.  311-322,  11  L.  143,  BRONSON  v.  KINZIH.* 

PAHB. 

State  laws  of  DO  effect  ezproprio  vfgore,  in  federal  coarta. • 968 

State  process  lawB,  passed  siaoe  process  act  of  no  effect • 254 

Obligation  of  ooDtract,  remedy  cannot  be  altered  so  as  to  impair • 864 

Statutes  of  limitations  as  part  of  remedy 261 

EzemptiOD  laws  as  part  of  remedy • • ,.  261 

Mortgage,  title  at  common  law  in  mortgagee ••..•••,••••• 268 

Mortgage,  discharge  of  debt  creates  resulting  trust 268 

Mortgage  cannot  be  Impaired  by  law  extending  period  of  redemption  and  requir- 
ing sale  for  certain  amount .......•• 268 

Contract  embraces  law  in  force  at  time  of  execution .••«. ,.., 266 

Mortgage,  sale  under,  set  aside,  when 287 

Miscellaneous  citations • ••••■ •• ,.,,• 267 

Courts.—  State  laws  can  have  no  eflTect,  ex  proprio  vlgore,  upon 
process  or  proceeding  in  the  Federal  courts;  but  an  act  of  Congress 
adopting  State  process  In  certain  cases  is  binding  upon  the  Fed- 
eral courts,  p.  314. 


•  NoU  by  W.  A.  Sutherland. 
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Applying  this  principle,  citing  cases  have  held  that  liens  glyen  by 
the  general  maritime  law  cannot  be  postponed  by  State  legisla- 
tures, to  liens  given  by  State  laws,  The  Steamer  Henrietta,  Newb. 
288,  F.  O.  6,121,  and  Ashbrook  t.  The  Golden  Gate,  Newb.  300,  F.  O. 
574;  also  note,  62  Am.  Dec.  241.  Lands  sold  on  execution  issued 
from  a  Federal  conrt  are  subject  to  redemption  nnder  State  laws 
adopted  by  Congress.  In  re  Metzger,  17  Fed.  Gas.  236,  cites  the  rule 
approvingly  in  discussion  obiter. 

Federal  courts.—  State  laws  passed  subsequently  to  the  adoption 
of  State  process  by  Congress,  are  of  no  force  in  Federal  courts,  p. 
315. 

A  similar  ruling  was  made  in  Taw  y.  Mead,  6  McLean,  272,  F.  C. 
18,129,  in  refusing  to  apply  a  State  law  providing  courts  could  not 
order  sales  of  mortgaged  property  within  one  year  from  the  date 
of  commencing  foreclosure  proceedings. 

Constitutional  law  —  Obligation  of  contract.— The  remedy  given 
for  the  enforcement  of  a  contract  may  be  altered  at  the  will  of  the 
legislature,  provided  the  alteration  does  not  impair  the  obligation 
of  the  contract:  but  if  the  obligation  is  thereby  impaired,  the  act 
of  the  legislature  is  as  much  a  violation  of  the  Constitution  as  if  it 
had  operated  directly  upon  the  contract  itself,  pp.  315,  316. 

This  case  occupies  an  important  place  in  the  evolution  of  the 
familiar  rule  which  draws  a  distinction  between  the  obligation  of 
a  contract  and  the  remedy.  In  Sturges  v.  Crowninshield,  4  Wheat. 
122.  4  L.  529,  and  Ogden  v.  Saunders,  12  Wheat  213,  6  L.  606,  the 
distinction  was  broadly  recognized  and  affirmed.  But  Bronson  v. 
Kinzie  established  certain  limitations  upon  its  applicability,  holding 
that  a  law  must  not  so  change  the  nature  and  extent  of  an  existing 
remedy  as  to  impair  the  contract  right  itself.  In  so  doing  Chief 
Justice  Taney  acknowledged  the  difficulty  of  drawing  a  line,  that 
would  be  applicable  in  all  cases,  between  legitimate  alterations  of 
the  remedy  and  provisions  which  in  the  form  of  remedy  impaired 
the  right  '*But,"  he  said,  *Mt  is  manifest  that  the  obligation  of 
the  contract,  and  the  rights  of  a  party  under  It  may,  in  effect,  be 
destroyed  by  denying  a  remedy  altogether;  or  may  be  seriously  im- 
paired by  burdening  the  proceedings  with  new  conditions  and  re- 
strictions, so  as  to  make  the  remedy  hardly  worth  pursuing,"  and 
this  statement  has  been  adopted  by  numerous  cases,  both  State 
and  Federal,  as  a  test  in  determining  whether  State  laws  pur- 
porting to  operate  only  upon  remedies  were,  in  fact  repugnant  to 
the  obligation  clause  of  the  Constitution. 

"  Stay  laws  "  as  aifecting  remedy.—  The  so-called  "  stay  laws  " 
which  had  for  their  object  the  postponing,  in  certain  cases,  of  ren- 
dition of  Judgments  or  of  Issuance  of  execution  upon  Judgments 
already  rendered,  have  generally  been  denied  a  retrospective  opera- 
tion upon  the  ground  that  they  impaired  contract  rights,  Ayoock 
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T.  Martin,  37  Ga.  135,  92  Am.  Dec  04  (but  see  dissenting  opinion,  37 
Ga.  174,  179,  181),  Goffman  y.  Bank  of  Kentucky,  40  Miss.  33,  34,  90 
Am.  Dec.  314,  316,  Stevens  v,  Andrews,  31  Mo.  208,  Billmeyer  v. 
Evans,  40  Pa.  St  327,  Ooggans  v.  Tumipseed,  1  S.  O.  82,  98  Am. 
I>ec.  308,  State  v.  Carew,  13  Rich.  L.  511,  514,  515,  91  Am.  Dec.  250, 
252,  253,  and  Berry  y.  Iseman,  14  Bich.  138,  91  Am.  Dec.  266.    Ex 
parte  Pollard,  40  Ala.  84,  86,  88,  91,  held  that  a  law  postponing  the 
rendition  of  Judgments  for  twelve  months  after  verdict,  in  no  man- 
ner impaired  the  obligation  of  contracts  previously  executed  and 
80  was  not  within  the  constitutional  prohibition,  but  Walker,  0.  J., 
dissenting,  cited  the  principal  case  in  arguing  contra,  40  Ala.  106, 
107,  114.    Upon  the  same  principle  a  law  providing  that  Judgment 
debtors  might  pay  their  Judgment  debts  in  installments  was  held 
void  as  to  obligations  previously  incurred,  in  Jones  v.  McMahan, 
30  Tex.  734.    And  in  the  Sequestration  Gases,  30  Tex.  700,  98  Am. 
Dec.  501,  the  court  ruled  similarly  as  to  a  law  providing  that  all 
laws  for  the  collection  of  debts  and  for  the  enforcement  of  con- 
tracts to  pay  money  should  be  suspended  until  twelve  months  after 
the  ratification  of  the  treaty  of  peace  between  the  United  States 
and  the  Confederacy.    But  a  provision  in  the  Oonstitution  of  Texas 
for  the  suspension  of  statutes  of  limitation  until  the  acceptance  of 
the  Constitution  by  Congress  was  held  valid  in  Bender  v.  Crawford, 
33  Tex.  752,  7  Am.  Rep.  273.     Laws  providing  for  continuance  of 
actions  against  persons  in  the  military  service  of  the  United  States 
have  been  given  a  retroactive  effect,  McCormick  v.  Rusch,  15  Iowa, 
131,  132,  134,  135,  137,  83  Am.  Dec  404,  406,  407,  408,  409;  as  well 
as  laws  staying  civil  process  against  persons  in  the  employ  of 
either  the  State  or  Federal  government,  Breitenbach  v.  Bush,  44 
Pa.  318,  84  Am.  Dec.  444,  and  Coxe  v.  Martin,  44  Pa.  St  325. 

Idea  as  iMurt  of  remedy. —  The  citing  cases  are  divided  as  to 
whether  a  lien  constitutes  a  part  of  the  remedy  merely,  and  does  not 
extend  to  the  obligation  of  a  contract  Thus,  in  In  re  Hope  Mining 
Co.,  1  Sawy.  712,  F.  C.  6,681,  and  Sabin  v.  Connor,  21  Fed.  Cas.  126, 
it  was  held  that  a  law  giving  a  mine  laborer  a  lien  upon  mine  prop- 
erty could  not  be  repealed  so  as  to  divest  the  laborer  of  his  lien  for 
work  previously  done.  But  the  majority  of  the  cases  have  asserted 
a  contrary  rule,  and  have  held,  accordingly,  that  a  law  giving  me- 
chanics a  lien  may  operate  upon  contracts  for  work  executed  previ- 
ously,  and  partly  performed,  Gordon  v.  South  Fork  Canal  Co., 
McAU.  519,  P.  C.  5,621;  and  that  such  a  law  may  be  repealed,  and 
the  repeal  operate  upon  contracts  previously  made,  Woodbury  v. 
Grimes,  1  Colo.  103,  105.  And  a  law  may  give  contractors  a  new 
right  to  foreclose  liens  given  by  previous  statutes,  DoweU  v.  Talbot 
Paving  Co.,  138  Ind.  685,  38  N.  E.  392.  Laws  providing  that  Judg- 
ments shall  constitute  liens  upon  debtors'  property  apply  to  Judg- 
ments recovered  before  the  enactment  of  such  laws,  Moore  v.  Letch- 
ford,  35  Tex.  214,  215,  216,  14  Am.  Rep.  367,  368,  369;  and  a  law  de- 
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clarlng  that  Judgments  should  not  of  themselves  constitate  liens 
upon  the  property  of  the  Judgment  debtor,  but  that  such  lien  could 
be  obtained  by  levy,  was  held  to  operate  retrospectlYely  in  Moore 
y.  Holland,  16  S.  C.  24.  The  dissenting  opinion,  in  Jordan  t.  Wimer, 
45  Iowa,  72,  cites  the  principal  case  to  this  effect,  the  majority  hold- 
ing that  a  statute  requiring  Tender's  liens  to  be  recorded  could  not 
apply  to  prior  sales.  But  in  Yeatman  ▼.  King,  2  N.  Dak.  429,  33 
Am.  St  Rep.  808,  51  N.  W.  724,  a  ''  seed  grain  statute,"  providing 
that  the  debt  for  grain  furnished  to  indigent  farmers  should  be  ''  a 
first  Uen  upon  the  real  estate  of  the  person  assisted,"  could  not  make 
such  a  Uen  paramount  to  a  lien  existing  when  the  act  was  passed. 

Laws  affecting  the  liability  of  public  corporations. —  Municipal 
corporations  are  not  exempt  from  the  operation  of  this  rule.  Thus, 
if  at  the  time  municipal  bonds  are  issued,  a  statute  provides  for 
their  redemption  by  taxation,  the  right  to  levy  a  tax  for  that  pur- 
pose cannot  be  abridged  by  the  legislature  so  as  to  Impair  the  rights 
of  bondholders.  Yon  Hoffman  v.  City  of  Qulncy,  4  WalL  551,  554,  18 
L.  409,  410,  United  States  ex  rel.  v.  Treasurer  of  Muscatine  County, 

2  Abb.  (U.  S.)  60,  1  Dill.  528,  F.  C.  16,538,  Commissioners  of  Lime- 
stone County  V.  Rather,  48  Ala.  447.  And  the  same  rule  applies  in 
cases  where  bonds  have  been  issued  by  the  State  itself,  Seibert  v. 
Lewis,  122  U.  S.  294,  30  L.  1165,  7  S.  Ct  1194,  an^  in  dissenting  opin- 
ion, t^oulsiana  v.  Jumel,  107  U.  S.  750,  27  L.  461, 2  S.  Ct  160.  Accord- 
ingly, if  the  State  Supreme  Court  had  declared  State  bonds  valid, 
mandamus  would  lie  to  compel  the  State  to  levy  U  tax,  and  a  decis- 
ion, in  such  mandamus  proceedings,  that  the  issue  had  not  been 
valid  would  not  render  the  bonds  void  in  the  hands  of  prior  pur- 
chasers, County  Commissioners  v.  King,  13  Fla.  475.  An  act  of 
legislature  cannot  change  the  place  of  payment  stipulated  in  county 
bonds  ah>eady  Issued,  Dillingham  v.  Hook,  32  Kan.  189,  4  Pac.  168. 
Legislative  disincorporatlon  of  a  city  will  not  impair  the  obligation 
of  bonds  Issued  by  the  city,  and  upon  reincorporation  the  obligation 
devolves  upon  the  new  corporation,  Shapleigh  v.  San  Angelo,  167  U. 
S.  657,  42  L.  314,  17  S.  Ct  961;  nor  can  the  legislature  authorize  a 
city  to  refund  its  bonded  indebtedness  at  a  decreased  rate  of  inter- 
est. Smith  V.  Morse,  2  Cal.  548,  552.  But  where  a  county  was  di- 
vided by  the  legislature,  a  law  providing  that  the  bonded  Indebted- 
ness of  the  old  county  should  be  apportioned  between  the  new  coun- 
ties was  held  valid  in  Savings,  etc.,  Society  v.  Alturas  County,  65 
Fed.  681. 

I^aws  providing  for  taxation  to  satisfy  Judgments  rendered 
against  municipal  corporations  cannot  be  altered  so  as  to  impair 
rights  under  Judgments  previously  recovered,  and  mandamus  will 
always  lie  to  compel  the  levy  of  a  sufficient  tax,  Butz  v.  City  of 
Muscatine,  8  Wall.  583,  19  L.  494,  United  States  ex  rel.  v.  Johnson 
County,  5  DHL  212,  214,  F.  C.  15,489,  In  re  Copenhaver,  54  Fed.  666» 
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And  the  right  of  a  contractor  famishing  supplies  to  the  State,  to 
have  warrants  issued  to  him  under  State  law  cannot  be  defeated  by 
nbseqnent  legislation.  People  ex  rel.  y.  Brooks,  16  GaL  31.  Where 
interest  coupons  are  receiyable  for  taxes  under  a  State  law,  the  leg- 
islature cannot  restrict  the  right  by  requiring  that  in  case  of  suit, 
bonds  from  which  coupons  were  cut  should  be  offered  in  eyidence, 
and  denying  the  right  to  introduce  expert  testimony  to  establish  the 
genuineness  of  the  coupons,  McOahey  y.  Virginia,  185  U.  S.  093,  34  L. 
814,  10  8.  Gt.  962.  But  a  law  may  proylde  that  in  case  the  collector 
refuses  to  receiye  such  coupons,  the  tax  must  be  paid  in  money, 
under  protest,  Antoni  y.  Greenhow,  107  U.  S.  775,  27  L.  471,  2  S.  Gt 
96;  but  see  dissenting  opinion,  pp.  797,  802,  27  L.  479,  481,  2  S.  Gt 
115,  119,  and  Tennessee  y.  Sneed,  96  U.  S.  74,  24  L.  612,  is  to  the 
same  effect  in  upholding  a  law  proyiding  that  in  case  of  any  illegal 
demand  for  taxes,  there  shall  be  no  other  remedy  thaA  by  payment 
under  protest  and  a  suit  to  recoyer  within  thirty  days,  A  new 
remedy  by  mandamus,  without  jury  trial,  for  the  enforcement  of 
contracts  against  a  city  does  not  impair  the  obligation  of  such  con- 
tracts, Gity  &  Lake  B.  B.  y.  New  Orleans,  167  U.  S.  224,  39  L.  681, 
15  S.  Gt  588.  Water-works  owned  by  a  city  are  not  subject  to  exe- 
cution; and  so  it  was  held  in  New  Orleans  y.  Morris,  105  U.  S.  603, 
26  li.  1185,  that  where  a  city  had  transferred  its  water-works  to  a 
priyate  corporation,  receiying  corporate  stock  in  part  payment  an 
act  exempting  such  stock  from  execution  did  not  Impair  the  obliga- 
tion of  prior  contracts  on  which  the  city  was  liable. 

Laws  operating  upon  private  corporations. —  The  charters  of 
priyate  corporations  are  contracts,  and  citing  cases  haye  accordingly 
held  inoperatiye,  laws  tending  to  Impair  their  obligation,  either  di- 
rectly or  by  denying  to  the  corporation  remedies  secured  by  charter. 
Planters'  Bank  y.  Sharp,  6  How.  827,  328,  330,  332,  12  L.  458,  459, 
460,  Gray  y.  Dayis,  1  Woods,  424,  P.  G.  5,715,  and  Micou  y.  Tallassee 
Bridge  Go.,  47  Ala.  656.  A  law  prescribing  the  conditions  upon 
which  foreign  corporations  may  do  business  in  a  State,  is  inoperatiye 
to  impair  the  yalidity  of  a  contract  entered  into  with  a  corporation 
prior  to  the  passage  of  the  law,  American  Building,  etc.,  Assn.  y. 
Bainbolt  48  Neb.  450,  67  N.  W.  499.  But  a  State  law  may  prescribe 
the  mode  of  proceeding  against  a  corporation  which  has  forfeited 
its  charter  rights,  and  proylde  for  the  collection  of  its  debts  to  sat- 
isfy creditors,  and  injunction  will  lie  to  restrain  creditors  from  en- 
forcing their  demands  in  any  manner  contrary  to  such  law,  Gommer- 
cial  Bank  y.  State,  4  Smedes  &  M.  505,  Neyitt  y.  Bank  of  Port  Gib- 
son, 6  Smedes  &  M.  522.  Most  of  the  citing  cases  under  this  head 
inyolyed  yarious  laws  upon  the  subject  of  the  indiyidual  liability  of 
stockholders.  A  statute  proyiding  that  all  proceedings  to  enforce 
the  liability  of  stockholders  shall  be  by  suit  In  equity  or  by  action 
of  debt  on  a  judgment  recoyered  against  the  corporation,  may  have 
a  retrospectiye  effect  In  re  Pennlman,  11  B.  L  341,  342,  350  (but  see 
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dissenting  opinion,  p.  855);  and  so  may  a  statute  providing  that  after 
a  Judgment  against  a  corporation  a  stockholder  may  be  made  a 
party  before  execution  Issues  against  the  corporation,  provided  the 
execution  be  first  directed  to  the  corporate  property,  Smith  v. 
Bryan,  34  111.  877.  Upon  the  same  principle  the  legislature  may 
authorize  a  Judgment  creditor,  whose  Judgment  against  a  corpora- 
tion is  unsatisfied,  to  summon  a  stockholder  who  has  not  fully  paid 
his  subscription,  and  obtain  a  Judgment  agralnst  him  for  the  amount 
80  unpaid;  such  a  law  in  no  way  increases  the  stockholder's  liabil- 
ity, HiU  V.  Merchants'  Ins.  Co.,  134  U.  S.  527,  33  L.  998.  10  S.  Ct. 
592.  Although  the  pubUc  generally  has  no  vested  right  in  an  act 
making  stockholders  Individually  liable  for  the  debts  of  corpora- 
tions, and  the  law  is  subject  to  repeal,  Richardson  v.  Akin,  87  lU. 
141,  a  repeal  cannot  affect  debts  contracted  previously,  Hawthorne 
V.  Calef,  2  Wall.  23,  17  L.  779.  Nor  can  the  exclusive  Jurisdiction  ot 
a  court  to  enforce  this  statutory  liability  of  stockholders  be  trans- 
ferred to  another  court  not  having  power  to  summon  before  it  all 
necessary  parties,  Gianella  v.  Bigelow,  96  Wis.  199,  71  N.  W.  115. 
But  an  act  providing  for  the  transfer  of  creditor's  rights  to  trustees 
does  not  necessarily  Impair  those  rights  because  the  trustees  are 
directed  to  resort  to  the  assets  of  the  corporation  as  a  primary 
fund.  Instead  of  to  the  personal  liability  of  the  stockholders.  Story 
V.  Furman,  25  N.  Y.  223,  226.  The  property  of  a  corporation  is  lia- 
ble for  its  debts,  and  the  legislature  cannot  authorize  its  distrlbu« 
tion  among  the  stockholders,  leaving  notes  of  the  corporation  unre- 
deemed, Gurran  v.  Arkansas,  15  How.  310,  319,  14  L.  708,  712.  But 
It  may  authorize  a  court  of  chancery  to  sell  the  property  of  an  insol- 
vent corporation  free  from  incumbrances,  the  proceeds  to  remain  In 
the  hands  of  the  court  subject  to  creditors'  liens,  Potts  v.  New 
Jersey  Arms,  etc.,  Co.,  17  N.  J.  Eq.  400.  In  Simpson  v.  City  Savings 
Bank,  56  N.  H.  470,  22  Am.  Rep.  494,  an  act  providing  for  the  reduc- 
tion of  deposit  accounts  in  insolvent  banks  so  as  to  divide  losses 
equitable  among  depositors,  was  held  valid. 

The  remaining  cases,  citing  Bronson  v.  Kinzie  upon  this  point, 
are  of  a  miscellaneous  nature.  Involving  a  variety  of  State  laws,  the 
validity  of  which  the  courts  were  called  upon  to  determine.  In  the 
following,  certain  State  laws  were  declared  to  be  obnoxious  to  the 
limitation  stated  by  Chief  Justice  Taney,  and  were  denied  a  retro- 
active effect:  Christmas  v.  Russell,  5  Wall.  300,  18  L.  478,  holding 
Invalid,  a  State  law  which  provided  that  no  action  should  be  main- 
tained upon  a  Judgment  obtained  in  another  State  upon  a  cause  of 
action  which  would  have  been  barred  by  the  statute  of  limitations 
In  the  former;  Daniels  v.  Tearney,  102  IT.  S.  419,  26  L.  188,  a  law 
providing  that  no  execution  should  Issue  against  a  resident  in  cer- 
tain cases,  except  in  favor  of  the  State;  Heath,  etc.,  Mfg.  Co.  v. 
Union  Oil,  etc.,  Co.,  83  Fed.  776,  777,  Second  Ward  Bank  v. 
Schranck,  97  Wis.  263,  73  N.  W.  85,  39  L.  R.  A.  575,  and  Peninsular 
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Lead  Works  v.  TTnlon  Oil  Co.,  100  Wis.  493,  496,  76  N.  W.  361,  362. 
42  L.  R.  A.  332,  334,  an  act  declaring  that  an  assignment  within  ten 
days  after  filing  an  attachment  operated  to  dissolve  the  attachment; 
Willis  y.  Cadenbead,  28  Ala.  474,  holding  provisions  regulating  the 
distribution  of  separate  estates  of  married  women  inoperative  as  to 
estates  created  previously;  McElvaln  v.  Mudd,  44  Ala.  63,  4  Am.  Rep. 
116,  and  Jacoway  v.  Denton,  25  Ark.  641,  holding  void  acts  abrogat- 
ing contracts  for  the  purchase  and  sale  of  slaves  (but  see  dissenting 
opinion,  44  Ala.  76);  Marvin  v.  Hewitt,  44  Ala.  432,  and  Vernon  v. 
Henson,  24  Ark.  243,  acts  of  Confederate  States  prohibiting  enemies 
from  suing  to  recover  debts;  Bruce  v.  Schuyler,  4  Glim.  277,  46  Am. 
Dec.  459,  an  act  withdrawing  the  power  of  an  auditor  to  make  deeds 
in  cases  of  tax  sales;  Dormire  v.  Cogly,  8  Blackf.  178,  holding  that 
the  right  of  a  judgment  creditor  to  levy  a  fl.  fa.  within  a  certain  time 
cannot  be  defeated  by  a  later  statute;  Beebe  v.  State,  6  Ind.  616, 
517,  520,  63  Am.  Dec.  404,  405,  408,  holding  void  an  act  prohibiting 
the  manufacture  and  sale  of  liquor  after  an  investment  of  capital 
for  that  purpose;  Peabody  v.  Stetson,  88  Me.  281,  34  Atl.  77,  and 
Chlpman  v.  Peabody,  88  Me.  292,  34  Atl.  79,  holding  void  an  act  sub- 
jecting non-resident  debtors  to  the  operation  of  a  State  insolvent 
law,  and  refusing  to  dissolve  an  attachment  of  a  debtor's  property 
levied  previously;  King  v.  Hopkins,  57  N.  H.  354,  ruling  similarly  as 
to  an  act  making  the  reports  of  referees  evidence  of  all  the  facts 
stated  therein;  Leavltt  v.  Lovering,  64  N.  H.  609,  15  Atl.  415,  1  L. 
R.  A.  59,  holding  statute  providing  that  payments  made  within  three 
months  before  an  assignment  by  a  debtor,  should  be  void,  inopera- 
tive as  to  payments  on  pre-existing  contracts;  Long  v.  Walker,  105 
N.  G.  99,  10  S.  B.  860,  holding  that  creditors  cannot  be  forced  to 
adopt  remedies  against  their  debtors  Involving  loss  of  time  and 
greater  expense;  Grassmeyer  v.  Beeson,  13  Tex.  530,  where  a  statute 
giving  right  to  proceed  against  absent  defendants  through  attorneys 
ad  litem  was  declared  not  to  be  subject  to  repeal  so  as  to  affect  prior 
rights;  Bank  of  Old  Dominion  v.  McVeigh,  20  Gratt  465,  holding 
void,  a  law  authorizing  the  payment  of  existing  debts  in  Confeder- 
ate currency;  Roberts  v.  Cocke,  28  Gratt  216,  a  law  giving  courts 
and  Juries  power  to  remit  interest  In  certain  cases;  State  ex  rel.  v. 
Commissionefs  of  School  Lands,  4  Wis.  418,  holding  that  a  purchaser 
of  school  lands  who  had  forfeited  his  contract  of  purchase  of  school 
lands,  and  who  had  a  right  by  statute  to  revive  it  at  any  time  before 
sale,  could  not  be  deprived  of  his  right  by  repeal  of  the  statute; 
Second  Ward  Bank  v.  Schranck,  97  Wis.  263,  73  N.  W.  35,  39  L.  R.  A. 
575,  holding  that  the  power  given  by  warrant  of  attorney  to  enter 
Judgment  on  promissory  notes  could  not  be  withdrawn  by  statute 
BO  as  to  Impair  the  value  of  existing  notes.  See,  also,  dissenting 
opinions  in  Stafford  v.  Lick,  7  Cal.  496,  majority  holding  a  statute 
prescribing  a  penalty  for  failure  to  record  conveyances  operative  to 
conveyances  made  previously;  and  in  Rich  t.  Flanders,  39  N.  H.  353, 
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majority  holding  valid  a  statute  removing  dlsqnallflcatlons  of  wit- 
nesses, on  the  ground  of  Interest. 

Other  citing  cases  have  ascribed  to  certain  laws  a  retrospectlye  op- 
eration. Laws  abolishing  Imprisonment  for  debt  may  operate  upon 
debts  previously  contracted,  In  re  Pennlman,  103  U.  S.  720,  26  L. 
605  (affirming  S.  0.,  11  R.  I.  341,  342,  360),  Bronson  v.  Newberry,  2 
Doug.  45,  48.  The  legislature  may  reduce  the  number  of  courts  or 
change  the  Jurisdiction  of  existing  courts,  thus  Incidentally  postpon- 
ing the  remedy,  Parker  v.  Sanders,  46  Ark.  235,  and  Newklrk  t. 
Ghapron,  17  IlL  348;  may  require  litigants  to  take  an  oath  of  allegi- 
ance, Ck>hen  v.  Wright,  22  GaL  828.  Rules  of  evidence  and  pleading 
in  actions  of  debt  or  contract  may  be  changed,  and  the  new  practice 
be  made  applicable  in  suits  on  prior  demands,  Gntts  t.  Hardee,  88 
6a.  360,  and  Baugher  v.  Nelson,  9  Gill,  308,  52  Am.  Dec.  701;  so  the 
legislature  may  dispense  with  the  affidavit  of  fraud  previously  re- 
quired upon  application  for  ca.  sa.;  Oook  v.  Gray,  2  Honst  470,  81 
Am.  Dec.  188;  and  may  require  foreclosure  sales  previously  made  to 
be  recorded  within  a  certain  time.  Bird  v.  Keller,  77  Me.  273.  The  right 
to  recover  costs  has  been  held  not  to  be  a  vested  right,  and  hence 
the  legislature  may  withdraw  the  right  even  pending  suit  and  before 
judgment,  Rader  v.  Southeasterly  Road  Dlst,  36  N.  J.  L.  277,  278. 
And  the  right  to  sue  the  State  was  declared  not  to  be  a  vested  right 
in  State,  etc.,  v.  Bank  of  Tennessee,  3  Bazt  404,  but  a  right  given  by 
the  legislature  merely  as  an  accommodation  to  creditors,  and  so  sub- 
ject to  repeal.  In  Gonkey  v.  Hart,  14  N.  Y.  29,  a  statute  abolishing 
the  right  of  distress  for  rent  was  applied  to  a  lease  executed  previ- 
ously. Laws  giving  new  rights  of  appeal  in  certain  cases,  and  laws 
providing  for  change  of  venue  have  also  been  given  a  retrospective 
operation,  Long's  Appeal,  87  Pa.  St.  119,  and  Treasurer  v.  Wygall, 
46  Tex.  462.  Dissenting  opinions  In  the  following  cases  have  applied 
the  general  rule;  Madison,  etc.,  R.  R.  v.  Whlteneck,'  8  Ind.  250,  major- 
ity denying  the  retroactive  effect  of  a  law  providing  a  penalty  for 
appealing  in  certain  cases,  and  falling  to  reduce  judgment  20  per 
cent;  Reynolds  v.  Randall,  12  R.  I.  529,  majority  holding  a  law 
denying  the  right  to  Introduce  evidence  of  use  in  suits  based  upon 
adverse  possession  Inoperative  as  to  causes  of  action  existing  previ- 
ous to  Its  passage.  In  Lawrence  v.  Miller,  2  N.  T.  252,  the  court 
raised,  but  failed  to  dispose  of  the  question  whether  a  statute  au- 
thorizing courts  to  order  sales  of  widows'  estates  in  dower,  applied 
where  marriage  and  seisin  of  the  husbands  preceded  the  passage  of 
the  statute.  See  also,  upon  the  general  subject,  the  valuable  notes 
In  10  Am.  Dec.  136,  137,  and  76  Am.  Dec.  293. 

A  number  of  cases  have  cited  the  principal  case  upon  this  point 
in  discussion,  obiter,  but  in  none  of  them  was  the  rule  given  particu- 
lar application:  Kring  v.  Missouri,  107  U.  S.  233,  27  L.  510,  2  S.  Gt. 
453,  45  Am.  Rep.  547,  note,  Lavln  v.  Emigrant,  etc..  Bank,  18 
Blatchf.  16,  1  Fed.  655,  Ex  parte  Newman,  9  Gal.  517,  Golorado 
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Springs  Co.  V.  Gowell,  6  CJolo.  79,  Cornea  t.  Lamson,  16  Conn.  252, 
Monltrie  v.  SmUey,  16  Ga.  309,  WiUiams  v.  State,  89  Ind.  672,  Joy  v. 
Thompson,  1  Dong.  378,  Morgan  v.  Bntterfield,  3  Mich.  624,  State  v. 
a  P.  B.  R,  21  Nev.  103,  25  Pac.  444,  State  v.  Griflln,  66  N.  H.  328, 
29  AtL  415,  Heighway  v.  Pendleton,  15  Ohio,  755,  Western,  etc..  So- 
ciety V.  Philadelphia,  31  Pa.  St  182,  72  Am.  Dec.  734,  Longblne  v. 
Piper,  70  Pa.  St  380,  and  dissenting  opinion.  People  v.  Draper,  15 
N.  Y.  563. 

Constltiitlonal  law  —  Limitation  of  actions.— •  Statutes  of  limita- 
tion are  part  of  the  remedy  and  may  be  modified  by  shortening  the 
time  prescribed  therein  at  the  will  of  the  legislature,  p.  315. 

This  dictum  of  Chief  Justice  Taney  has  been  followed  in  numer- 
ons  citing  cases  which  establish  the  rule  that  the  period  of  limita- 
tion may  be  shortened,  or  an  existing  statute  be  made  to  apply  to 
new  causes  of  action,  the  validity  of  such  acts  of  the  legislature 
being  dependent  only  upon  the  rule  that  a  reasonable  time  must 
remain  after  the  passage  of  the  act  in  which  claims  may  be  en- 
forced.   To  this  effect  are:  Cleveland  Ins.  Co.  v.  Reed,  1  Blss.  186, 
F.  C.  2,889,  State  v.  Jones,  21  Md.  438,  Briscoe  v.  Anketell,  28  Miss. 
371,  61  Am.  Dec.  555,  Stevens  v.  St  Louis  Nat  Banlc,  43  Mo.  389, 
De  Cordova  v.  Galveston,  4  Tex.  474,  476,  480,  and  Mellinger  v.  City 
of  Houston,  68  Tex.  48,  3  S.  W.  254.    The  reasonableness  of  the  time 
remaining  before  the  bar  takes  effect  has  been  recognized  as  the 
test  of  the  validity  of  such  statutes  in  the  following  cases,  in  each  of 
which  the  statute  in  question  was  held  unconstitutional  on  the 
ground  that  it  left  the  creditor  practically  no  time  to  sue,  Johnson  v. 
Bond,  Hemp.  534,  F.  C.  7,374,  Scarborough  v.  Dugan,  10  Cal.  308, 
and  Berry  v.  Ransdall,  4  Met.  (Ky.)  294.    Upon  the  same  principle 
laws  extending  the  period  prescribed  in  a  statute  of  limitation  have 
allowed  to  operate  retrospectively,  the  only  limitation  being  that 
claims  already  barred  could  not  thereby  be  revived,  Goshom  v.  Alex- 
ander, 2  Bond,  163,  F.  C.  5,630,  and  Grigsby  v.  Peak,  57  Tex.  147.    In 
Pitman  v.  Bump,  5  Or.  20,  the  court  refused  to  apply  this  rule,  and 
held  that  a  statute  of  limitations  included  only  causes  of  action  .ac- 
crolng  after  its  passage;  and  Bettman  v.  Cowley,  19  Wash.  214,  53 
Paa  56,  40  L.  R.  A.  819,  is  to  the  same  effect  in  holding  that  a  stat- 
ute limiting  the  life  of  a  Judgment  lien  is  inoperative  as  to  Judg- 
ments rendered  previously  (but  see  dissenting  opinion,  p.  222,  53 
Pac.  sa  40  li.  R.  A.  821). 

Bzemption  from  execution.— State  legislatures  may  direct  that 
the  necessary  Implements  of  agriculture,  or  the  tools  of  the  me- 
chanic, or  articles  of  necessity  in  household  furniture,  shall  not  be 
liable  to  execution  on  Judgment  p.  315. 

Another  statement  in  the  principal  case  which  has  been  widely 
quoted  and  followed  Is  that  affirming  the  power  of  the  State  legis- 
latures to  exempt  certain  property  from  liability  for  debts  previously 
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contracted.  The  language  clearly  contemplated  the  personal  prop- 
erty only,  and  the  rule  as  stated  above  has  been  followed  in  a  num- 
ber of  cases  in  holding  that  laws  exempting  personal  property  from 
execution,  to  a  reasonable  amount,  may  operate  retrospectively. 
Such  seems  to  be  the  settled  rule,  In  re  Owens,  6  Biss.  434,  12  Bank. 
Reg.  520,  F.  C.  10,632,  Rockwell  v.  Hubbell,  2  Doug.  109,  202,  45  Am. 
Dec.  247,  248,  250,  Stephenson  v.  Osborne,  41  Miss.  128,  90  Am.  Dec. 
364,  Morse  v.  Goold,  11  N.  Y.  291,  292,  62  Am.  Dec.  110,  111.  An  ex- 
emption of  $25  of  wages,  due  the  head  of  a  family,  from  garnish- 
ment was,  upon  this  principle,  held  valid  in  Mineral  Point  R.  R.  t. 
Barron,  83  111.  367. 

Laws  exempting  homesteads  from  execution,  however,  present  a 
more  difficult  question,  and  one  upon  which  the  citing  authorities 
are  divided.  Greater  values  were  necessarily  involved  in  such  ex- 
emptions, and  in  many  instances  the  withdrawal  of  the  debtor's 
homestead  from  the  reach  of  his  creditors  must  have  left  the  latter 
without  any  remedy  whatever.  Nevertheless,  a  number  of  State 
cases,  relying  upon  the  language  of  Chief  Justice  Taney,  have  al- 
lowed such  statutes  to  operate  retrospectively.  In  Kimball  v.  Greig, 
47  Ala  235,  the  court  declared  the  right  of  the  family  to  a  home- 
stead to  be  paramount  and  fundamental,  and  that  it  was  the  duty 
of  the  State  to  secure  it  and  protect  it  against  creditors,  and  other 
State  cases  have  ruled  similarly,  Maxey  v.  Loyal,  38  Ga  538;  Harde- 
man V.  Downer,  39  Ga  431  (but  see  dissenting  opinion,  p.  462,  Hel- 
fenstein  v.  Cave,  3  Iowa,  289,  Cnsic  v.  Douglas,  3  Kan.  131,  87  Am. 
Dec.  462,  Grimes  v.  Bryne,  2  Minn.  95,  98,  99,  HiU  v.  Kessler,  63  N.  C. 
440,  442,  Garrett  v.  Cheshire,  69  N.  C.  403,  12  Am.  Rep.  653,  and  In 
re  Kennedy,  2  S.  C.  223.  A  similar  law  exempting  a  wife's  inchoate 
interest  in  the  property  of  her  husband  was  held  valid  in  Taylor  t. 
Stockwell,  66  Ind.  512.  The  majority  of  the  later  State  cases,  how- 
ever, assert  a  different  rule,  and  hold  that  homestead  exemption 
laws,  so  far  as  they  purport  to  affect  obligations  incurred  previous 
to  their  passage,  are  unconstitutional  and  void.  Nelson  v.  McCrary, 
60  Ala.  310,  Cohn  v.  Hoffman,  45  Ark.  385,  Lessley  v.  Phipps,  49 
Miss.  800,  801,  Quackenbush  v.  Danks,  1  Den.  132,  Hannum  v, 
Mclnturf,  6  Baxt.  230,  2.32.  and  The  Homestead  Cases,  22  Gratt.  290, 
293,  12  Am.  Rep.  517,  519.  Certainly  since  the  decision  of  the 
Supreme  Court  in  Edwards  v.  Kearzey,  96  U.  S.  603,  604,  607,  610, 
24  L.  797,  798,  799,  800,  the  question  must  be  deemed  to  be  finally 
settled.  There  the  court  criticised  the  principal  case  upon  this 
point  and  condemned  its  language  upon  the  subject  of  exemption 
as  dictum,  in  holding  that  a  homestead  exemption  law  was  valid 
as  to  antecedent  obligations.  In  Shields  v.  Mason,  2  S.  C.  234,  the 
court,  while  asserting  the  validity  of  the  clause  In  the  State  Con- 
stitution in  its  operation  upon  prior  debts  generally,  declared  that 
it  could  not  defeat  a  mortgage  on  the  land  executed  previous  to 
the  adoption  of  the  Constitution.    A  statute  exempting  a  wife's 
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separate  property  from  liability  for  the  debts  of  her  husband,  was 
declared  inoperative  to  release  such  property  from  liability  upon 
a  note  executed  by  her  before  the  enactment  of  the  law,  Deering 
T.  Boyle,  8  Kan.  532,  535,  12  Am.  Rep.  487,  488.  And  the  same 
ruling  was  made  in  Smith  y.  Morse,  2  Cal.  548,  552,  as  to  a  statute 
exempting  city  property  from  execution  on  Judgments  previously 
recovered  against  the  city.  Valuable  notes  in  45  Am.  Dec.  251,  252» 
and  87  Am.  Dec.  464,  465,  collect  and  discuss  the  authorities  upon 
this  subject 

Hortgage.— At  common  law,  the  legal  title  to  mortgaged  prop- 
erty vests  in  the  mortgagee  upon  breach  of  the  conditions  by  the 
mortgagor,  p.  318. 

This  rule  was  applied  in  Mundy  v.  Monroe,  1  Mich.  72,  holding 
that  the  right  of  a  mortgagee  to  maintain  ejectment  upon  breach 
of  the  condition,  cannot  be  impaired  by  a  subsequent  law.  The 
rule  is  also  approved  in  discussion,  obiter.  In  Gotten  v.  Blocker, 
6  Fla.  9;  also  in  dissenting  opinion,  Kennebec,  etc.,  B.  B.  y.  Port- 
land, etc.,  B.  B.,  50  Me.  75. 

Hortgage.— Discharge  of  the  mortgage  debt  creates  a  resulting 
trust  In  the  mortgagee  for  the  benefit  of  the  mortg^agor,  p.  318. 

The  principle  here  Involved  was  applied  in  Upham  y.  Brooks,  2 
Wood.  &  M.  413,  F.  O.  16,797,  holding  that  where  A.,  upon  the 
sale  of  land  to  B.,  executed  to  him  a  mortgage  to  secure  him  against 
an  Incumbrance  in  favor  of  S.,  the  assignment  of  the  mortgage  to 
D.  constituted  the  latter  a  trustee,  bound  to  indemnify  0.  to  whom 
B.  had  conveyed  the  land  with  covenants.  See  also  Bogers  v. 
Bradford,  1  Finn.  434,  where  the  rule  is  cited  approvingly  but  with- 
out particular  application. 

Mortgage. —  If  a  mortgage  contain  a  power  to  sell  upon  breach  of 
condition,  a  subsequent  law  giving  to  the  mortgagor  twelve  months 
in  which  to  redeem  the  property,  and  prohibiting  a  sale  for  less 
than  two-thirds  of  its  appraised  value,  so  alters  the  remedy  of  the 
creditor  as  to  impair  the  obligation  of  the  mortgage,  pp.  318,  319. 

Bronson  v.  Klnzie  is  the  leading  authority  upon  this  point,  and 
Its  ruling  has  been  widely  followed  in  later  cases.  The  doctrine 
thus  laid  down  regarding  laws  extending  the  period  for  redemption, 
or  creating  a  right  to  redeem  where  none  had  previously  existed, 
has  never  since  been  disputed  by  a  court  of  competent  authority. 
Where  State  cases  have  attempted  to  assert  a  different  rule  they 
have  either  been  reversed  on  appeal  or  overruled  in  later  cases 
in  the  same  courts.  The  Alabama  courts  criticised  the  ruling  of 
the  principal  case  upon  this  point  in  Iverson  v.  Shorter,  9  Ala.  715, 
and  Bugbee  v.  Howard,  32  Ala.  715,  717,  and  held  valid  a  law  ex- 
tending the  time  for  redemption  of  property  sold  under  foreclosure, 
but  the  latter  case  was  reversed  upon  appeal,  Howard  v.  Bugbee» 
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24  How.  465,  16  L.  754.  The  Supreme  Court  of  Kansas  at  first 
followed  the  established  rule  In  Watklns  v.  Glenn,  55  Kan.  429,  431» 
40  Pac.  819,  but  the  reasoning  of  the  dissenting  opinion  in  that 
case,  pp.  486,  441,  443,  449,  40  Pac.  821,  822,  828,  325,  was  followed 
In  Beverly  y.  Bamitz,  55  Kan.  469,  473,  485,  487,  49  Am.  St.  Rep. 
260,  268,  271.  278,  42  Pac.  726,  727,  731,  732,  31  L.  R.  A.  75,  80, 
81,  and  the  contrary  rule  asserted.  Upon  appeal,  however,  this  de- 
cision was  reversed  in  Bamitz  v.  Beverly,  168  U.  S.  122,  126,  127, 
128,  131,  41  L.  98,  99,  100,  101,  16  S.  Ct  1048,  1045,  1047,  a  compara- 
tively recent  case  in  which  the  doctrine  of  Bronson  v.  Kinzie  was  re- 
affirmed. The  following  State  cases  are  in  accord:  Lehman  v. 
Moore,  93  Ala.  189,  9  So.  592,  Bobards  v.  Brown,  40  Ark.  426,  Oliver 
T.  McClure,  28  Ark.  561,  568,  564,  AUen  v.  Allen,  95  Cal.  197,  30 
Pac.  215,  16  L.  R.  A.  652,  and  note  (but  see  dissenting  opinion,  p. 
205,  30  Pac.  218,  16  L.  R.  A.  655,  and  note),  Bixby  v.  Bailey,  11  Kan. 
868,  Phinney  v.  Phinney,  81  Me.  462,  463,  465,  467,  10  Am.  St  Rep. 
270,  271,  272,  274,  17  Ati.  408,  409,  410,  4  L.  R.  A.  351,  352,  and 
note,  Gorham  v.  Wing,  10  Mich.  498,  and  Heyward  v.  Judd,  4  Minn. 
490,  496.  A  single  recent  State  case  has  criticised  the  rule  in  ap- 
plying a  law  extending  the  period  of  redemption  to  existing  mort- 
gages, but  its  decision  is  entitled  to  little  weight.  State  ex  rel.  v. 
Gilliam,  18  Mont  99,  100,  101,  104,  106,  108,  109,  44  Pac.  396,  898, 
399,  81  L.  R.  A.  728,  725,  726,  and  note.  See  also  the  notes  upon 
this  subject  in  79  Am.  Dec.  496,  and  54  Am.  St.  Rep.  811,  where 
the  authorities  are  collected  and  discussed.  Upon  the  same  prin- 
ciple laws  abolishing  the  right  of  redemption,  or  shortening  the 
period  previously  allowed,  cannot  operate  to  impair  the  rights  of  a 
mortgagor  under  an  existing  mortgage,  Clark  v.  Reyburn,  8  Wall. 
322,  19  L.  356,  Singer  Mfg.  Co.  v.  McCoUock,  24  Fed.  669,  and  Cargill 
V.  Power,  1  Mich.  371,  372.  A  State  court  in  Tuolumne  Redemption 
Co.  V.  Sedgwick,  15  Cal.  528,  529,  distinguished  the  principal  case 
upon  this  point  in  holding  that  the  right  to  redeem  constituted  no 
part  of  the  mortgage  contract,  and  could  be  withdrawn  by  the 
legislature,  but  this  is  not  the  sound  rule.  The  Supreme  Court  in 
Brine  v.  Insurance  Co.,  96  U.  S.  637,  639,  24  L.  862,  held  that  the 
right  to  redeem  did  constitute  part  of  a  mortgage  contract,  and 
declared  that  the  Federal  courts  were  bound  to  recognize  the  right 
as  given  by  State  statute. 

Laws  providing  for  a  stay  of  foreclosure  under  mortgages,  or 
denying  the  right  to  sell  under  deeds  of  trust,  are  also  subject  to 
the  constitutional  prohibition  and  cannot  operate  retrospectively, 
Fisher  v.  Green,  142  IlL  98,  81  N.  B.  176,  Fanning  v.  Kerr,  7  Iowa, 
462,  Taylor  v.  Steams,  18  Gratt.  286,  289,  Swinburne  v.  Mills,  17 
Wash.  617,  619,  61  Am.  St  Rep.  936,  937,  50  Pac.  490,  491  (but  see 
dissenting  opinion,  Dennis  v.  Moses,  18  Wash.  600,  52  Pac.  348,  40 
L.  R.  A.  816,  arguing  contra).  But  in  Von  Baumbach  v.  Bade,  9 
Wis.  576,  578,  580,  584,  586,  590,  591,  592,  593,  594,  595,  76  Am.  Dec. 
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287,  288,  280,  a  law  allowing  a  defendant  in  foreclosure  proceedings 
six  months  in  which  to  answer  was  held  valid  as  to  existing 
mortgages.  A  law  authorizing  sales  on  credit  cannot  operate  as 
to  mortgages  executed  previously,  Tooley  v.  Gridley,  3  Smedes  & 
M.  516,  41  Am.  Dec.  632.  So  also  a  mortgagee,  having  title,  is 
entitled  to  ejectment  upon  breach  of  condition  before  foreclosure, 
and  this  right  cannot  be  impaired  by  a  subsequent  statute,  Mundy 
V.  Monroe,  1  Mich.  75,  76.  And  where  a  mortgagee  talces  title  to 
the  growing  crops  of  a  mortgagor  or  his  tenant,  who  leased  with 
knowledge  of  the  mortgage,  a  subsequent  statute  exempting  the 
tenant's  property  is  inoperative,  according  to  Beed  v.  Swan,  133 
Mo.  109,  34  8.  W.  486. 

Statutes  giving  a  right  to  redeem  property  sold  on  execution  are 
of  the  same  nature  and  are  open  to  the  same  constitutional  objec- 
tion. People  V.  San  Francisco,  4  GaL  139  (but  see  dissenting  opinion, 
p.  155),  Scobey  v.  Qibson,  17  Ind.  578,  79  Am.  Dec.  492,  Danks  v. 
Quackenbush,  1  N.  Y.  132,  134,  139,  Hepburn  v.  Kerr,  9  Humph. 
728,  729,  51  Am.  Dec.  686,  687,  Collins  v.  Ck>Uins,  79  Ky.  91,  93,  94; 
as  also  are  statutes  giving  a  similar  right  in  cases  of  sales  to  satisfy 
municipal  claims,  Hull  v.  State  ex  rel.,  29  Fla.  88,  96,  30  Am.  St. 
Rep.  98,  103,  11  So.  98,  100,  16  L.  R.  A.  309,  311,  and  Gault's  Appeal, 
33  Pa.  St  101.  The  dissenting  opinion  in  Scobey  v.  Gibson,  17  Ind. 
578,  79  Am.  Dec.  492,  argued  against  the  application  of  the  rule 
in  cases  of  execution  sales  on  the  ground  that  such  laws  constituted 
a  part  of  the  remedy.  Acts  depriving  purchasers  at  execution  sales 
of  the  right  to  the  rents  and  profits  of  land  during  the  redemption 
period  have  been  denied  retroactive  effect,  Greenfield  v.  Dorris,  1 
Sneed,  550,  Travelers'  Ins.  Co.  v.  Brouse,  83  Ind.  66;  but  in  Davis 
V.  Rupe,  114  Ind.  594,  17  N.  E.  166,  such  a  law  was  held  to  apply 
where  the  sale  was  made  after  the  passage  of  the  law,  although 
the  contract  upon  which  It  was  based  was  made  previously.  In 
MarUn  v.  Somerville  Co.,  3  Wall.  Jr.  214,  F.  0.  9,165,  it  was  held 
that  an  act  providing  for  the  sale  of  property  free  from  liens  to 
satisfy  creditors  according  to  their  priorities  impaired  the  contract 
between  mortgagor  and  mortgagee.  The  dissenting  opinion  in  Mer- 
ritt  V.  Gibson,  129  Ind.  178,  27  N.  E.  144,  argued  against  giving 
such  effect  to  an  act  providing  for  the  appointment  of  a  receiver 
to  receive  rents  during  the  redemption  period  allowed  under  a 
mortgage,  such  rent  to  be  paid  to  the  debtor  in  case  he  redeems.  In 
International,  etc.,  Assn.  v.  Hardy,  86  Tex.  614,  616,  40  Am.  St. 
Rep.  873,  876,  26  S.  W.  499,  500,  24  L.  R.  A.  285,  286.  a  law  prescrib- 
ing the  time  and  place  of  sales  under  deeds  of  trust  was  held  to 
be  a  part  of  contracts  executed  under  it,  and  as  to  such  contracts 
was  held  not  subject  to  repeal.  Block  v.  Carroll,  24  Md.  258,  cites 
the  principal  case  approvingly  upon  this  point  in  general  discussion, 
but  without  particular  application  of  the  rule. 

In  determining  the  validity  of  valuation  or  appraisement  laws  the 
courts  have  frequently  invoked  the  aid  of  the  principal  case.    A 
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Michigan  law  similar  to  the  law  Ipvolved  In  Bronson  v.  Klnzie, 
requiring  a  valuation  of  mortgaged  premises  and  prohibiting  sales 
at  less  than  two-thirds  of  that  valuation  was  declared  inoperative 
as  to  prior  mortgages  in  Benedict  v.  Thompson,  Walk.  Ch.  447,  and 
Willard  v.  Longstreet,  2  Doug.  175.  And  the  same  ruling  has  been 
made  in  other  cases  as  to  laws  prohibiting  sales  of  property  on 
execution  for  less  than  a  certain  percentage  of  its  assessed  value, 
McCracken  v.  Hayward.  2  How.  613,  614,  11  L.  399,  400,  Gantly 
V.  Ewlng,  3  How.  717, 11  L.  798,  and  Rosier  v.  Hale,  10  Iowa,  485.  77 
Am.  Dec.  129;  but  apparently  upon  a  misconception  of  the  rule  as 
stated  in  the  principal  case,  the  opposite  effect  was  given  to  such  a 
law  in  United  States  ▼.  Conway,  Hemp.  314,  F.  0.  14,849.  and  again 
in  Chadwick  v.  Moore,  8  Watts  &  S.  50,  51.  42  Am.  Dec.  268,  270. 
Following  this  rule,  the  valuation  law  in  force  at  the  time  the  con- 
tract is  made  governs  in  execution  sales  and  sales  made  under  a 
later  law  may  be  avoided,  Sheets  v.  Peabody,  7  Blackf .  614,  43  Am. 
Dec.  108,  Franklin  v.  Thurston,  8  Blackf.  161,  and  Burton  v.  Emer- 
son, 4  G.  Greene,  395;  accordingly  a  judgment  upon  such  a  contnuit 
was  held  in  Crane  v.  Hardy,  1  Mich.  62,  not  to  be  a  new  contract 
which  will  give  the  later  law  operation.  See  also  the  dissenting  opin- 
ion in  Pickens  v.  Marlow,  2  Smedes  &  M.  438.  In  Sprott  v.  Reid,  3 
G.  Greene,  496,  56  Am.  Dec.  555,  however,  a  judgment  was  held 
not  to  be  a  contract,  and  although  recovered  prior  to  the  enact- 
ment of  a  valuation  law,  a  sale  on  an  execution  taken  out  nite^ 
the  passage  of  the  law  was  governed  by  Its  provisions.  The  prin- 
cipal case  was  distinguished  upon  this  point  in  Hefferlin  v.  Sinsin- 
derfer,  2  Kan.  403,  85  Am.  Dec.  593,  in  holding  that  a  contract  made 
in  Missouri  could  not  have  been  made  with  reference  to  the  laws 
of  Kansas,  and  a  valuation  law  of  the  latter  State,  passed  sub- 
sequently to  the  execution  of  the  contract,  operated,  as  part  of  the 
lex  fori,  in  a  suit  to  enforce  the  contract  there.  The  following 
cases  cite  the  rule  approvingly,  but  under  facts  rendering  Its  ap- 
plication unnecessary:  Beeson  v.  Comly,  19  Mich.  Ill,  and  Smith  v. 
Lewis.  2  W.  Va.  52. 

Ck>ntract.— Laws  In  force  at  the  time  and  place  of  executing  a 
contract  enter  into  and  become  a  part  of  the  contract,  p.  319. 

A  number  of  citing  cases  have  followed  this  ruling.  In  Von 
Hoffman  v.  City  of  Quincy,  4  Wall  550,  18  L.  408.  a  law  authorizing 
taxation  for  the  purpose  of  redeeming  municipal  bonds,  was  held 
to  enter  Into  the  obligation  of  bonds  Issued  under  it  Contracts 
made  after  the  enactment  of  a  State  insolvent  law  are  subject  to  its 
operation,  Cook  v.  Moffat,  5  How.  315, 12  L.  169,  and  Towne  v.  Smith, 
1  Wood.  &  M.  132,  F.  C.  14,115.  And  the  charter  granted  to  a  toll- 
bridge  corporation,  after  the  passage  of  a  law  providing  for  the 
condemnation  of  property  for  public  use,  is  subject  to  such  law,  and 
the  bridge  may  be  taken  and  laid  out  as  part  of  a  public  highway, 
West  River  Bridge  v.  Dix,  6  How.  540.  12  L.  548.     Subsisting  laws 
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gOTem  tlie  rights  of  parties  under  liens,  Ashbrook  y.  Steamer 
Golden  Gate,  Newb.  300,  308,  F.  C.  574;  under  mortgages,  Doe  v. 
Heath,  7  Blackf.  157,  and  Kennebec,  etc.,  B.  B.  y.  Portland,  etc.,  B. 
R.,  59  Me.  40  (and  see  dissenting  opinion,  72,  78);  and  a  person  taking 
a  deed  of  trust  trom  husband  and  wife  does  so  under  an  existing 
law  proyiding  that,  should  the  husband  die  before  the  execution  of 
the  trust,  his  remedy  is  in  the  Probate  Court  and  not  through  acts 
of  the  trustee.  Smith  y.  Elliott,  39  Tex.  211.  The  liability  of  sureties 
upon  a  penal  bond  is  fixed  by  the  law  in  force  when  the  bond  is 
executed,  Williams  y.  McDanlel,  77  Ga.  6.  The  dissenting  opinion 
in  Hutchins  y.  Hanna,  8  Ind.  543,  544,  cites  the  principal  case  upon 
the  point  that  the  lex  loci  contractus  goyems  as  to  the  yalidity 
of  a  contract  Cited  also  in  discussion,  obiter.  In  Bowen  y.  Blount, 
48  Ala.  674. 

Mortgage.— Sale  under  a  power  in  a  mortgage  will  be  set  aside 
if  reasonable  notice  was  not  glyen,  or  if  the  proceedings  were,  in 
any  respect,  contrary  to  equity  and  justice,  p.  321. 

Cited  and  rule  applied  in  Lackett  y.  Bumbaugh,  45  Fed.  36, 
setting  aside  sale  made  in  fraud  of  the  rights  of  other  creditors; 
Longwith  y.  Butler,  3  Gilm.  39,  ruling  similarly  where  fraud  pre- 
yented  competition  In  bidding  at  foreclosure  sale. 

Miscellaneous.— Cited  in  United  States  y.  Three  Tons  of  Coal, 
6  Blss.  404,  F.  C.  16,516,  on  point  that  it  is  the  duty  of  the  courts 
to  scrutinize  closely,  acts  operating  upon  constitutional  rights;  dis- 
senting opinion,  Ex  parte  Christy,  3  How.  328,  329,  330,  11  L.  620, 
arguing  that  Federal  courts  haye  no  jurisdiction  to  determine  the 
yalidity  of  a  mortgage  alleged  to  exist  on  the  property  of  a  bank- 
rupt; dissenting  opinion,  Munn  y.  Illinois,  94  17.  S.  143,  24  L.  90, 
on  point  that  constitutional  proyisions  designed  to  protect  property 
rights  should  be  liberally  construed.  Cited  erroneously  in  Doe  y. 
Eslaya,  9  How.  447,  13  L.  210,  and  In  re  Stnyyesant  Bank,  12 
Blatchf.  18S»  10  Bank.  Beg.  408,  F.  a  13,583. 
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JuriBdiction  of  Federal  courts  attaches  where  the  real  contro- 
versy is  between  citizens  of  different  States,  but  plaintiffs  are  com- 
pelled to  sue  in  the  name  of  a  public  officer  of  same  State  as 
defendant,  who  has  no  interest  in  or  control  over  the  suit;  accord- 
ingly, Circuit  Court  has  jurisdiction  of  a  suit  on  a  sheriff's  bond, 
brought  in  the  name  of  the  governor  of  the  State,  where  the  real 
plaintiffs  are  citizens  of  another  State,  p.  15. 

Cited  and  principle  relied  upon  in  Huff  y.  Hutchinson,  14  How. 
587,  14  L.  553,  to  a  suit  by  a  marshal  on  a  bond  given  to  release  an 
attachment  for  the  benefit  of  citizens  of  another  State  against  cit- 
izens of  same  State  as  marshal;  Florida  v.  Georgia,  17  How.  499,  15 
L.  196,  dissenting  opinion,  majority  holding  that  in  a  suit  between 
States  as  to  a  boundary  line  the  United  States  would  not,  by  reason 
of  the  attorney-general  appearing  and  offering  proofs,  become  a 
party;  Walden  v.  Skinner,  101  U.  S.  589,  25  L.  968,  holding  Federal 
courts  have  Jurisdiction  where  executors,  citizens  of  same  State  as 
plaintiff,  are  Joined  as  nominal  parties  defendant;  Maryland  v.  Bald- 
win, 112  U.  S.  491,  28  L.  823,  5  S.  Ct  279,  holding  an  action  in  name 
of  State  on  administrator's  bond  for  benefit  of  citizen  of  another 
State,  properly  removed  to  Federal  court;  United  States  v.  Beebe, 
127  U.  S.  345,  32  L.  124,  8  S.  Ct.  1087,  holding  a  suit  by  the  attorney- 
general  on  behalf  of  the  United  States  to  cancel  land  patents,  when 
the  real  remedy  sought  is  the  enforcement  of  a  private  right  for  the 
benefit  of  a  private  party,  is  subject  to  equity  Jurisdiction  of  Fed- 
eral courts;  Stewart  v.  Baltimore  &  O.  R.  R.  Co.,  168  U.  S.  449,  42 
L.  539, 18  S.  Ct.  106,  holding  an  action  for  damages  for  negligence,  re- 
sulting in  death,  may  be  maintainable  In  District  of  Columbia  where 
the  injury  was  done  In  another  State,  and  in  Federal  courts  whether 
the  action  is  in  name  of  the  State  or  the  administrator;  Foss  v.  First 
Nat  Bank,  1  McCrary,  477,  3  Fed.  187,  holding  Joinder  of  merely 
nominal  or  formal  parties  has  no  effect  on  Jurisdiction;  but  trustees 
and  executors  are  real  prosecutors  of  their  suits;  Goodnow  v.  Litch- 
field, 4  McCrary,  216,  47  Fed.  753,  holding  Jurisdiction  of  Fed- 
eral court  cannot  be  defeated  by  one  who  has  incurred  liability 
under  a  contract  assigning  the  contract  to  a  citizen  of  same  State  as 
plaintiff;  Goshom  v.  Alexander,  2  Bond,  162,  F.  C.  5,630,  holding 
Federal  courts  take  cognizance  of  cases  to  enforce  remedies  given 
by  a  State  statute,  where  plaintiff  Is  citizen  of  another  State;  United 
States  y.  Davidson,  1  Biss.  435,  F.  C.  14,921,  in  a  suit  on  a  marshal's 
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bond  the  United  States  Is  a  formal,  not  the  real,  party;  Arkansas  v. 
Ball,  Hemp.  545,  546,  F.  O.  530,  holding  an  action  on  an  adminis- 
tration bond  is  properly  brought  In  name  of  the  State  governor  to 
whom  the  bond  is  given;  Heckscher  v.  Binney,  3  Wood.  &  M.  338, 
F.  C.  6,316,  holding  a  corporation  of  another  State  can,  as  indorsee, 
sne  a  citizen  on  a  note  given  to  its  agents  in  same  State  as  defend- 
ant; Patterson  v.  Mater,  26  Fed.  32,  holding  parties  beneficially  in- 
terested, may  sue  on  a  national  bond  given  to  United  States  marshal 
in  Federal  courts  with,  and  probably  without  an  assignment;  Dim- 
mock  V.  Doolittle,  29  Fed.  545,  as  illustration  of  a  suit  on  an  official 
bond,  and  distinguishing  between  such  suits  and  one  brought  for 
the  use  of  an  equitable  owner  of  a  non-negotiable  contract,  where 
jurisdiction  depends  on  citizenship  of  the  party  to  the  contract; 
Wade  V.  Wortsman,  29  Fed.  757,  in  an  action  by  a  marshal  on  a 
forthcoming  bond  after  claim,  he  is  a  formal  party,  and  his  residence 
in  same  State  as  defendant  will  not  defeat  the  Jurisdiction;  Fergu- 
son V.  Ross,  38  Fed.  163,  3  L.  R.  A.  324,  and  n.,  holding  an  action 
under  laws  of  New  York,  in  name  of  shore  inspector,  to  recover 
penalties,  was  not  removable  into  Federal  court;  State  v.  Bowles 
Milling  Ck>.,  80  Fed.  161,  holding  that  in  a  suit  by  an  individual  on 
an  attachment  bond  made  payable  by  law  to  the  State,  the  State  is 
only  a  nominal  party  without  interest,  and  the  Federal  courts  have 
jurisdiction;  Robb  v.  Parker,  3  S.  G.  70,  showing  the  reason  for 
the  rule,  was  because,  by  positive  law,  the  real  parties  could  not 
use  their  own  names  as  suitors. 

Distinguished  in  Coal  Company  v.  Blatchford,  11  Wall  176,  177, 
20  L.  181,  as  not  applying  to  a  foreclosure  suit  by  mortgagee,  trus- 
tees holding  the  mortgagees  were  the  real  prosecutors;  Knapp  v.  Rail- 
road Co.,  20  Wall  123,  22  L.  331,  to  same  point  and  effect;  New  Or- 
leans V.  Gaines'  Admrs.,  138  U.  S.  607,  34  L.  1106,  11  S.  Ct  431,  dis- 
cussing difference  between  suits  by  subrogated  creditor  and  suits 
by  States  or  other  nominal  party;  Harper  v.  Norfolk  &  W.  R.  Co.,  36 
Fed.  103, 104,  holding  that  rule  did  not  apply  to  a  suit  by  an  adminis- 
trator to  recover  damages  for  causing  death  of  his  intestate,  where 
ttie  law  compelled  him  to  sue  In  his  own  name;  Reinach  v.  Atiantic 
&  G.  W.  R.  Co.,  58  Fed.  37,  holding  Federal  courts  had  jurisdiction 
of  suit  by  an  alien  bondholder  where  the  defendant  trustee  and  some 
of  the  other  defendants  were  of  same  State;  Shipp  v.  Williams,  62 
Fed.  6,  22  U.  S.  App.  380,  holding  Federal  court  had  no  jurisdiction 
of  a  suit  by  the  beneficiary  under  a  trust  deed  against  the  debtor 
and  trustee,  where  trustee  and  debtor  were  of  same  State;  Vlmont 
V.  Chicago  &  N.  W.  R.  R.  Co.,  64  Iowa,  517,  518,  524,  17  N.  W.  32, 
33,  21  N.  W.  12,  holding,  where  a  trustee  is  plaintiff,  the  citizenship 
of  the  beneficiary  is  not  considered. 

Federal  courts. —  Assignees  cannot  sue  in  Federal  courts  when 
their  assignor  could  not,  p.  15. 
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Distinguished  In  Robb  v.  Parlcer,  3  S.  0.  70,  arsrulng  that  the  rul- 
ing was  because  by  positive  law  the  real  parties  could  not  use  their 
own  names,  but  were  obliged  to  sue  in  that  of  a  public  officer. 

Federal  courts. —  Executors  or  administrators  may  sue  in  Federal 
courts,  a  citizen  of  a  different  State,  although  the  testator  or  intes- 
tate was  of  same  State  as  defendant,  p.  15. 

Cited  and  f oUowed  in  Rice  v.  Houston,  13  WaU.  67,  20  L.  484.  hold- 
ing that  an  administrator  removing  to,  and  becoming  a  citizen  of 
another  State,  may  sue  citizen  of  former  State  in  Federal  court; 
Geyer  v.  Life  Ins.  Co.,  50  N.  H.  233,  234,  9  Am.  Rep.  187,  188,  but  an 
executor  cannot  remove  into  Federal  court  a  suit  on  a  policy,  where 
defendant  is  of  same  State,  although  deceased  was  of  different 
State;  Miller  v.  Sunde,  1  N.  Dak.  4,  44  N.  W.  302,  holding  the  citi- 
zenship of  an  executor,  irrespective  of  that  of  the  beneHciaries,  de- 
termines the  Jurisdiction. 

State  inrocess  law  cannot,  by  its  own  force,  apply  to  persons  com- 
mitted on  execution  from  Federal  courts,  unless  the  law  is  adopted 
by  Congress,  or  by  some  rule  lawfully  made  by  the  courts,  p.  16. 

Cited  and  relied  upon  in  the  Matter  of  Freeman,  2  Curt.  494,  F. 
C.  5,083,  holding  the  act  of  Congress  of  January  14,  1841,  did  not 
adopt  subsequent  State  laws  imposing  restrictions  on  imprisonment 
for  debt;  Stroheim  v.  Deimel,  77  Fed.  810,  46  U*  S.  App.  639,  in  con- 
curring opinion,  holding  that  R.  S.  17.  S.,  §  900,  does  not  adopt  State 
laws  as  applicable  to  Judgments  of  Federal  courts  in  actions  for 
torts;  In  re  Brinkman,  7  N.  B.  R.  426,  4  Fed.  Cas.  147,  holding  that 
States  have  no  right,  through  their  Judicial  tribunals,  to  act  in  any 
matter  relating  to  bankruptcy. 

State  process  law  authorizing  discharge  of  a  prisoner  in  default 
of  payment  of  his  prison  dues  by  the  plaintiff,  on  whose  attachment 
he  was  taken,  is  a  municipal  regulation  applicable  only  to  persons 
committed  under  State  and  not  Federal  process,  p.  16. 

Cited  in  Stroheim  v.  Deimel,  77  Fed.  805,  806,  46  U.  S.  App.  639, 
holding  that  statute  of  Illinois  relating  to  discharge  of  debtors  did 
not  apply  to  prisoners  held  under  process  from  Federal  courts. 

Distinguished  in  Stroheim  v.  Deimel,  73  Fed.  437,  holding  that 
provision  in  Illinois  statute  for  discharge  of  an  attached  debtor  on 
failure  to  pay  his  board  in  advance  was  a  restriction  on  imprison- 
ment for  debt 

Federal  process  acts  of  1789,  1792  and  1828,  adopted  such  State 
laws  prescribing  modes  of  process  and  procedure  in  suits  at  common 
law  as  are  not  in  conflict  with  Federal  laws,  and  which  can  be 
executed  by  the  Federal  courts,  p.  17. 

Cited  in  United  States  v.  National  Lead  Co.,  75  Fed.  95,  holding 
that  when  Congress  had  legislated  on  a  matter  of  practice  In  Fed- 
eral courts,  that  became  the  supreme  guide,  to  the  exclusion  of  State 
code. 
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State  insolvency  laws  which  confer  peculiar  powers  on  State 
courts  and  magistrates,  do  not  bind  Federal  courts,  p.  18. 

Escape. —  Discharge  of  a  prisoner  pursuant  to  a  State  insolvent 
law  is  no  defense  to  an  action  of  debt  for  an  escape,  p.  18. 

Judgment. —  In  a  suit  against  two  defendants,  if  one  die  during 
the  term,  Judgment  may  be  entered  against  both  nunc  pro  tunc  on 
a  day  prior  to  the  death,  p.  28. 

Judgment. —  In  suit  against  two  defendants,  if  one  die  before 
commencement  of  term,  and  the  right  of  action  survives,  judgment 
may  be  entered  against  the  survivor  and  suggestion  of  the  death 
'recorded,  p.  28. 

Miscellaneous. —  Cited  In  Leggett  v.  Humphreys,  21  How.  74,  16 
L.  53,  being  a  further  proceeding  in  the  principal  case  not  involv- 
ing any  i>olnt  then  decided;  Ex  parte  Hill,  38  Ala.  438,  holding  that 
a  United  States  marshal  could  be  sued  in  State  courts  for  seizing 
property  illegally;  Ex  parte  Hill,  in  re  Armistead,  38  Ala.  462,  as 
authority  for  proposition  that  if  United  States  marshal  seizes  goods 
claimed  by  a  third  party.  State  courts  have  Jurisdiction  to  try  title; 
City  of  Opelika  v.  Daniel,  59  Ala.  215,  as  recognizing  rule  that  when 
matters  within  Jurisdiction  of  both  Federal  and  State  courts  had 
been  subjected  to  control  of  one,  there  should  not  be  any  unneces- 
sary interference  therewith  by  the  other;  Wright  v.  Marsh,  2  G.  6r. 
103,  citing  dissenting  opinion  as  to  limited  Jurisdiction  of  Circuit 
Court,  holding  it  had  no  bearing  on  territorial  District  Courts. 

2  How.  29-42.  11  L.  167,  GWIN  v.  BRBBDLOVB. 

The  process  act  of  1825  adopted  the  statute  of  Mississippi  author- 
izing a  Judgment  by  motion  against  a  sheriff  for  failing  to  pay  over 
moneys  collected  on  execution  and  applied  It  as  a  mode  of  proceed- 
ing against  a  marshal  in  the  United  States  courts,  in  addition  to 
the  remedies  by  proceeding  on  his  bond  and  attachment;  but  did 
not  adopt  that  portion  of  the  act  which  Inflicted  the  penalty,  the 
courts  of  the  United  States  having  no  power  to  execute  the  penal 
laws  of  the  individual  States,  pp.  34-37. 

Cited  and  principle  followed  in  Gwln  v.  Barton,  6  How.  10,  12 
L.  322,  reversing  a  Judgment  recovered  against  the  marshal  and 
his  bondsmen  for  moneys  received  under  a  writ  of  venditioni  ex- 
ponas; Felbelman  v.  Packard,  109  U.  S.  424,  27  L.  985,  3  S.  Ct.  290, 
holding  a  suit  on  the  official  bond  of  a  United  States  marshal  for 
wrongful  seizure  was  removable  into  Federal  court;  Huntington  v. 
Attrill,  146  U.  S.  673,  36  L.  1129,  1130,  13  S.  Ct.  230,  holding  Federal 
courts  cannot  entertain  a  suit  in  behalf  of  a  State  to  recover  a  pen- 
alty imposed  for  violation  of  a  State  law;  In  the  Matter  of  Freeman, 
2  Curt  497,  1  F.  C.  5,083,  holding  the  act  of  Congress  of  1841  did 
not  adopt  subsequent  State  laws  imposing  restrictions  and  con- 
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dltlons  on  Imprisonment  for  debt;  Lowry  ▼•  Story,  81  Fed«  770, 
holding  Federal  court  could  not  enforce  against  a  manthal  a  penalty 
imposed  under  statute  of  North  Carolina,  on  a  sheriff  for  neglect  of 
duty;  Gordon  y.  Third  Nat  Bank,  56  Fed.  796,  18  U.  S.  App.  654, 
holding  that  under  B.  S.  U.  S.,  ft  014,  and  ft  3661,  Oode  Ala.,  summary 
judgment  on  motion  may  be  entered  against  sureties  on  a  super- 
sedeas bond;  State  ▼.  WUUams,  72  Miss.  988,  18  So.  486,  holding 
that  under  B.  S.  U.  S.,  S  788,  and  ft  1027,  Ck>de  Miss.,  1892,  a  deputy 
United  States  marshal  had  same  right  to  carry  a  concealed  weapon 
when  executing  a  criminal  process  in  the  State  as  State  ofiScers 
and  their  deputies. 

Distinguished  in  Leak  Glove  Mfg.  Go.  y.  Needles,  68  Fed.  70,  71, 
82  U.  S.  App.  461,  holding  the  rule  as  to  non-enforcement  of  penal- 
ties did  not  apply  when  the  State  law  had  in  terms  been  adopted 
by  Congress  for  a  territory. 

Motion  under  State  law  to  compel  sheriff  to  pay  oyer  money 
collected  on  execution  is  not  a  new  suit,  but  an  incident  of  the 
suit  in  which  the  execution  was  issued,  therefore  no  question  of 
jurisdiction  on  the  ground  of  diverse  citizenship,  can  be  raised  in 
a  similar  proceeding  against  a  United  States  marshal,  p.  85. 

Cited  and  rule  followed  in  Bank  v.  Tumbull,  16  Wall.  195,  21  L. 
297,  holding  a  proceeding  under  laws  of  Virginia  to  try  title  to 
property  seized  by  sheriff  was  not  removable  into  Federal  court: 
Arnold  v.  Frost,  9  Ben.  268,  F.  C.  558,  holding  H'ederal  court  had 
jurisdiction  of  a  suit  on  an  appeal  bond;  Merryfleld  v.  Jones,  2 
Curt  307,  F.  C.  9,486,  holding  a  court  of  equity  cannot  order  com- 
plainant and  his  sureties  on  an  injunction  bond  to  pay  damages, 
resort  must  be  had  to  an  action  on  the  bond;  Pullman's  Palace 
Car  Co.  V.  Washburn.  66  Fed.  793,  holding  proceedings  to  sci.  fa. 
against  an  indorser  of  a  writ  to  enforce  a  liability  for  costs  under 
law  of  Massachusetts  is  not  an  original  but  an  ancillary  proceed- 
ing of  which  Federal  courts  have  jurisdiction  without  regard  to 
citizenship;  In  re  Sabin,  18  N.  B.  B.  159,  21  Fed.  Cas.  128,  holding 
the  District  Court  has  jurisdiction  of  a  controversy  as  to  owner- 
ship of  a  fund  under  the  control  of  an  assignee  in  bankruptcy 
without  regard  to  the  residence  of  the  parties  in  interest 

Distinguished  in  Wetmore  v.  Bice,  1  Biss.  240,  F.  C.  17,468,  as 
not  having  involved  the  question  whether  suit  on  the  bond  could 
have  been  sustained  as  an  independent  action  by  parties  outside 
the  suit;  Williams  v.  Miller,  2  Lea,  418,  holding  the  rule  did  not 
apply  where  the  officer  was  prevented  from  obtaining  the  money 
by  the  outbreak  of  the  war. 

Federal  courts. —  Offense  against  State  law  can  only  be  punished 
in  State  courts,  the  Federal  courts  have  no  power  to  execute  the 
penal  laws  of  the  individual  States:  therefore,  so  much  of  a  State 
process  law  as  prescribes  a  penalty  is  not  adopted  by  the  Federal 
process  act,  p.  37. 
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Cited  in  Cortis  ▼.  Feste,  6  Fed.  Gas.  1004,  holding  the  remedy 
given  to  creditors  in  case  of  fraudulent  debtors  by  Louisiana  statute 
could  not  be  enforced  in  Federal  courts. 

Legal  tender.— Under  the  Federal  Constitution  gold  and  silyei 
coin  alone  are  legal  tender;  but  if  a  creditor  receives  bank  notes 
In  payment  of  a  debt,  the  debtor  is  discharged,  p.  88. 

Oited  approvingly  in  Shackleford  v.  Cunningham,  41  Ala.  206, 
holding  a  decree  against  a  guardian  on  final  settlement  of  accounts 
can  only  be  satisfied  in  constitutional  currency;  Aicardi  v.  Bobbins, 
41  Ala.  647,  94  Am.  Dec.  616,  arguendo  (overruling  Haynes  v. 
Wheat,  in  0  Ala.  239),  holding  the  clerk  of  the  court  can  only  re- 
ceive as  payment  of  a  judgment  money  such  as  the  plaintiff  is 
hound  to  accept;  Baltimore,  etc.,  B.  B.  v.  State,  86  Md.  640,  as  the 
law  before  the  passage  of  the  legal  tender  acts,  S.  C,  661,  in 
dissenting  opinion,  majority  holding  as  above;  Legal  Tender  Cases, 
12  WaU.  686,  618,  619,  667,  20  L.  823,  834,  846»  in  dissenting  opinion, 
majority  holding  that  legislation  of  Congress  making  legal  tender 
notes  a  substitute  for  coin  in  payment  is  warranted  by  the  Con- 
stitution, thus  overruling  the  principal  case;  Lawrence  v.  Staigg, 
10  B.  I.  696,  holding  in  first  instance  that  in  the  absence  of  any 
stipulation  tender  of  purchase  money  must  be  made  in  coin,  opinion 
reversed  on  rehearing,  on  its  being  shown  that  the  tender  was  made 
in  United  States  notes,^ holding,  they  may  be  used  wherever  money 
is  to  be  paid  unless  a  different  kind  is  required  either  expressly 
or  by  implication. 

Bule  changed  by  statute,  see  Baltimore,  etc.,  B.  B.  t.  State,  86 
Hd.  640,  661,  supra;  Legal  Tender  Cases,  12  Wall.  686»  20  L.  328, 
suora. 

Instructions  to  a  marshal  to  receive  so  many  dollars  means  gold 
and  silver.  If  he  receive  payment  in  notes  the  debtor  is  discharged, 
but  he  must  pay  into  court  only  gold  and  silver  and  is  liable  for 
any  loss  or  depreciation  on  conversion  of  notes  into  coin,  p.  39. 

lllscellaneous. —  Cited  in  United  States  v.  Bundlett,  2  Curt  44, 
F.  C.  16,208,  holding  the  term  **  mode  of  process  "  used  in  act  of 
Congress  (6  Stat  91)  reUting  to  powers  of  magistrates  to  arrest, 
etc.,  offenders,  as  synonymous  with  "  mode  of  proceeding.'' 

2  How.  43^^,  11  L.  172,  SHBIVEB'S  LBSSBB  v.  LYNN. 

Devise  to  one  for  life,  and  in  case  he  should  have  lawfully  be- 
gotten heirs  then  to  him  and  his  h^rs  in  fee,  does  not  create  a 
conditional  fee  but  a  mere  life  estate,  p.  67. 

Estates  of  decedents.—  Appointment  of  a  trustee  by  the  court,  to 
sell  testator's  property  under  provisions  of  Maryland  law,  and  order 
for  sale,  may  be  made  on  the  application  of  only  a  part  of  those 
interested,  p.  67. 
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Cited  la  Fulton  ▼.  Harman,  44  Md.  266,  where  on  the  death  of 
one  of  the  trustees  of  a  will  the  other  refused  to  act,  and  on  appli- 
cation of  two  of  the  residuary  devisees  the  court  appointed  a  trustee 
for  sale. 

Judicial  sales.— A  trustee  haying  sold  certain  lands  under  a 
decree  of  the  chancellor  in  Maryland,  subsequently  attempted  to 
sell  another  tract,  although  the  decree  did  not  authorize  this  second 
sale;  held  invalid,  and  such  invalidity  not  cured  by  an  attempted 
order  of  confirmation,  p.  59. 

In  the  Federal  courts  the  following  citing  cases  have  affirmed 
and  relied  upon  this  holding:  Williamson  v.  Berry,  8  How.  541, 
542,  12  L.  1190,  holding  that  if  a  court  act  without  authority  its 
order  is  not  voidable  but  void;  Minnesota  Go.  v.  St.  Paul  Co.,  2 
Wall.  641,  17  L.  898,  holding  a  sale  by  a  marshal  under  a  decree 
of  foreclosure,  made  under  a  wrong  interpretation  of  the  order  of 
court,  is  invalid  even  when  confirmed  of  record  by  the  court; 
Thompson  v.  Whitman,  18  Wall  467,  21  L.  901,  holding  the  record 
of  a  Judgment  of  another  State  may  be  contradicted  as  to  the 
Jurisdictional  facts,  and  if  their  non-existence  be  shown,  the  record 
will  be  a  nullity;  Guaranty  Trust  Go.  v.  Green  Gove  B.  R.,  139  U.  S. 
147,  35  L.  120,  11  S.  Ct  516,  holding  non-publication  of  notice  to 
absent  defendants  of  a  decree  of  foreclosure  for  required  time 
was  essential  to  validity  of  sale;  Shuford  v.  Gain,  1  Abb.  (17.  S.)  309, 
F.  G.  12,823,  holding  that  Judgments  of  Federal  courts,  if  made 
without  authority,  are  absolutely  null  and  may  be  vacated  on  mo- 
tion in  same  court;  Ex  parte  Bryan,  14  N.  B.  R.  81,  2  Hughes,  282, 
F.  G.  2,061,  holding  a  sale  of  a  bankrupt's  disputed  interest  by  pri- 
vate sale,  without  compliance  with  provisions  of  bankruptcy  act 
is  void  and  not  cured  by  the  register's  approval  of  the  report  of 
sale;  Moch  v.  Insurance  Go.,  4  Hughes,  119,  10  Fed.  706,  in  dis- 
cussion as  to  the  power  of  a  court  to  inquire  into  the  Jurisdiction 
of  a  foreign  court  over  parties  defendant,  collecting  and  examining 
authorities;  Wills  v.  Ghandler,  1  McGrary,  279,  2  Fed.  275,  holding 
an  order  confirming  a  sale  cures  irregularities  but  does  not  add  to 
the  authority  of  the  officer  selling;  Walker  v.  Sturbans,  38  Fed. 
300,  holding  that  a  Federal  court  could  only  inquire  whether 
a  Judgment  of  a  State  court  was  made  with  or  without  Jurisdic- 
tion. 

State  court  citing  cases  which  follow  the  syllabus  principle,  are 
Boykin  v.  Rain,  28  Ala.  342,  65  Am.  Dec.  353,  holding  a  decree  for 
sale  of  property  in  a  mortgage,  which  did  not  Include  the  estate 
of  a  married  woman,  although  she  was  a  party  to  it,  did  not  divest 
her  estate,  collecting  authorities;  Tucker  v.  Harris,  13  Ga.  8,  58 
Am.  Dec.  492,  holding  the  superior  courts  of  State  are  of  limited 
Jurisdiction,  arguendo,  as  to  validity  of  a  sale  under  order  of  the 
Gourt  of  Ordinary;  Homer  v.  Doe,  1  Ind.  133,  48  Am.  Dec.  358, 
holding  that  a  Judgment  of  any  court  that  appears  or  can  be  shown 


275  Notes  on  IT.  S.  Reports.  2  How.  43-60 

to  have  been  rendered  without  Jurisdiction  Is  void,  collecting  au- 
Uioritles;  note  tD  Doe  v.  Smith,  1  Ind.  460,  collecting  authorities, 
on  the  distinction  between  judgments  void  and  those  merely  er- 
roneous;   Doctor  V.  Hartman,  74  Ind.  231,  holding    objections    to 
Jurisdiction  cannot  be  waived  and  may  be  made  at  any  time,  even 
on  appeal;  Telford  v.  Barney,  1  G.  Gr.  590,  holding  the  partition  of 
the  Half  Breed  Tract  made  in  1841  by  the  territorial  court  valid  and 
conclusive  evidence  against  all  persons  to  whom  the  shares  were 
allotted;  Beed  v.  Wright,  2  G.  Gr.  37,  propounding  the  distinction 
between  void  and  voidable  judgments,  holding  a  Judgment  entered 
against  owners  of  certain  lands  is  void;  Seely  v.  Beid,  3  G.  Gr.  379, 
where  a  decree  made  against  a  defendant  not  served  actually  or  con- 
structively held  void,  and  execution  Issuing  thereon  was  also  void; 
Fanners  &  Mechanics'  Bank  v.  Mather,  30  Iowa,  284,  holding  a 
Judgment  of  confession  entered  at  defendant's  instance,  without  the 
knowledge  or  consent  of  the  plaintiff,  did  not  bind  the  plaintiff; 
Moore  v.  Jeffers,  63  Iowa,  207,  208,  4  N.  W.  1088,  1089,  holding  a 
sale  of  land  under  decree  of  Federal  court  having  Jurisdiction  will 
not  be  set  aside  because  not  providing  for  redemption  according  to 
the  State  law,  the  decree  la  erroneous  not  void;  Penobscot  B.  B.  Ck>. 
V.  Weeks,  52  Me.  463,  holding  a  Judgment  rendered  before  a  de- 
fendant has  in  some  way  been  notified  of  the  pendency  of  the 
suit  iB  absolutely  void;  Friedenwald  v.  Shipley,  74  Md.  230,  231,  24 
AtL  156,  holding  In  proceedings  under  the  local  law  for  opening 
streets  void  for  failure  to  observe  the  requirements  of  the  act; 
Folger  V.  Oolumbian  Ins.  Co.,  99  Mass.  273,  96  Am.  Dec.  751,  holding 
in  a  suit  under  laws  of  New  York  by  a  stockholder  against  a  cor- 
poration for  violation  of  Its  charter  a  decree  dissolving  the  cor- 
poration was  in  excess  of  Jurisdiction  and  void;  Dawson  v.  Helmes, 
30  Minn.  112, 14  N.  W.  463,  holding  an  order  confirming  a  guardian's 
sale  was  void  as  not  containing  a  statement  of  the  Jurisdictional  facts 
and  Implied  no  authority  of  the  guardian  to  make  the  sale;  Fithlan 
V.  Monks,  43  Mo.  521,  522,  holding  a  judgment  in  a  foreclosure  suit 
against  the  mortgagor  and  his  vendee  who  had  undertaken  to  pay 
off  the  mortgage  so  far  as  it  affected  his  estate,  not  included  in  the 
mortgage  was  void.    See  note  to  11  Am.  Bep.  439,  on  right  of  in- 
quiry as  to  Jurisdiction  in  collateral  attack  on  a  Judgment;  note  to 
29  Am.  St  Bep.  498,  on  confirmation  not  validating  a  void  sale. 

Distinguished  and  limited  in  Hunt's  Heirs  v.  Ellison's  Heirs,  32 
Ala.  200,  In  concurring  opinion,  collecting  authorities  arguing  that 
where  the  parties  are  residents,  and  the  objection  Is  as  to  lack  of 
motive,  the  Judgment  is  not  necessarily  void,  but  where  some  are  non- 
residents and  are  not  shown  to  have  been  brought  before  the  court, 
then  the  Judgment  Is  void;  Ferguson  v.  Crawford,  70  N.  Y.  259,  26 
Am.  Bep.  593,  as  not  authority  for  holding  that  want  of  Jurisdic- 
tion of  a  domestic  judgment  may  In  all  cases  be  shown  by  ex- 
trinsic evidence,  and  holding  that  in  New  York  State  the  lack  of 
Jurisdiction  may  always  be  set  up  against  a  Judgment,  collecting 
and  reviewing  authorities. 
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Judicial  sales.— An  order  of  sale  of  property  can  ofily  be  made 
by  a  court  on  the  application  of  persons  Interested,  if  made  otiier- 
wise  the  sale  Is  wlthont  authority,  p.  60. 

Cited  and  principle  followed  in  Lamar  y.  Gunter,  89  Ala.  838, 
where  a  decree  for  sale  of  the  estate  of  a  surety  on  an  official 
guardian's  bond  held  void  for  want  of  Jurisdiction  as  against  the 
heirs  who  were  not  made  parties  to  the  proceedings;  Dugger  v. 
Tayloe,  60  Ala.  610,  holding  notice  of  any  Judicial  proceeding  which 
Is  to  deprive  a  party  of  rights  is  essential;  Hatchett  v.  BilllngBlea, 
65  Ala.  81,  holding  a  personal  notice  must  be  given  to  each  suc- 
ceeding administrator  of  the  settlement  of  a  retiring  or  deceased 
administrator's  accounts;  Dorsey  v.  Thompson,  87  Md.  46,  holding 
court  of  equity  in  Maryland  can,  on  a  bill  filed  by  the  cestui  que 
trust  under  a  will,  appoint  a  trustee  to  sell  the  unsold  part  of  tes- 
tator's estate;  In  re  College  Street,  11  R.  I.  474,  holding  that  con- 
sent and  acquiescence  did  not  render  a  void  street  assessment  valid. 

2  How.  61-64,  11  L.  1T9,  McOOLLUM  v.  BA6BR. 

Appeal  and  error.—  Review  of  a  decision  in  an  equity  proceeding 
in  the  Loulslhna  Circuit  Court,  must  be  by  appeal,  and  a  writ  of 
error  In  such  a  case  will  be  dismissed,  p.  64. 

Cited  and  principle  followed  in  Phillips  v.  Preston,  6  How.  280, 
12  L.  157,  holding  statute  of  Louisiana  requiring  testimony  to  be 
taken  down  in  all  cases  where  appeal  lies  to  Supreme  Court  is 
limited  to  technical  appeals;  Wallner  v.  Dreville,  12  Wall.  442,  20 
L.  430,  and  Fleitas  v.  Richardson,  147  U.  S.  547,  87  L.  275,  18  S.  Ct 
433,  both  holding  that  equity  cases  from  drcnlt  of  Louisiana  must 
come  to  Supreme  Court  of  United  States  by  appeal,  and  common- 
law  causes  by  writ  of  error;  Ruddick  v.  Billings,  Woolv.  888,  F.  C. 
12,110,  holding  the  rule  also  applies  to  review  of  proceedings  under 
the  bankruptcy  act;  Land  Trust  v.  Hoffman,  57  Fed.  836,  IB  U.  S. 
App.  399,  holding  a  suit  to  remove  a  cloud  on  title  and  to  cano^ 
deeds  cannot  be  converted  by  stipulation  into  an  action  at  law 
so  as  to  be  reviewable  on  writ  of  error;  Stevens  v.  Clark.  62  Fed. 
823,  18  U.  S.  App.  584,  dismissing  an  appeal  from  an  order  in  action 
to  recover  damages  on  contract  for  want  of  Jurisdiction;  Muhlen- 
berg Co.  V.  Dyer,  66  Fed.  635,  31  U.  S.  App.  109,  dismissing  an 
appeal  from  an  order  awarding  a  writ  of  mandamus;  Nelson  v. 
Lowndes  Co.,  03  Fed.  541,  dismissing  a  writ  of  error  on  a  suit  in 
equity  seeking  an  injunction;  United  States  v.  Gilaon,  1  Idaho,  866, 
dismissing  an  appeal  from  a  Judgment  of  territorial  District  Court 
in  an  action  on  an  official  bond;  Howes  v.  Buckingham,  13  Wis.  444, 
dismissing  a  writ  of  error  to  review  an  order  in  an  action  by  Judg- 
ment creditors  to  have  a  trust  declared  as  to  land  conveyed  to  wife 
of  the  debtor. 

Distinguished  in  Murdock  t.  Mc^nphis,  20  Wall  622,  22  L.  439, 
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holding  the  rale  only  applied  to  cases  from  Federal  courtSi  all  cases 
removed  from  State  to  Federal  Supreme  Ooart  come  by  writ  of 
error. 

Appeal  lies  only  from  a  final  decree.  An  order  dissolylng  an  in- 
junction where  the  bill  itself  is  not  dismissed  is  not  appealable,  p.  64. 

Cited  and  rnling  reaffirmed  as  to  an  order  dissolving  injunction 
before  final  decree  in  Verden  v.  Ooleman.  18  How.  86.  15  L.  272, 
Thomas  v.  Wooldridge,  28  WaU.  288»  28  L.  136,  and  Denver  &  R. 
G.  R.  Co.  V.  Walker,  68  Fed.  24,  82  U.  S.  App.  420.  See  note  to  60 
Am.  Dec.  488,  on  final  and  interlocutory  judgments  and  decrees  in 
dvU  cases. 

MisceUaneous.—  Cited  in  Holmes  t.  Campbell,  12  Minn.  232,  illus- 
trating differences  in  procedure  in  cases  at  law  and  in  equity  and 
discussing  the  reformed  procedure. 

2  How.  65-^  U  L.  181,  BX  PARTE  BARRY. 

Habeas  corpus.— Supreme  Court  has  no  original  Jurisdiction  to 
issue  a  writ  of  habeas  corpus  on  petition  of  an  alien  private  person, 
p.  65. 

Cited  and  principle  followed  in  In  re  Kaine,  14  How.  110, 14  L.  851, 
holding  the  writ  could  only  be  granted  in  the  exercise  of  the  court's 
appellate  jurisdiction,  collecting  authorities;  Bz  parte  Parks,  93 
U.  8.  22,  23  L.  788,  holding  that  except  in  aid  of  some  acknowledged 
jurisdiction  it  can  only  issue  the  writ  to  review  the  action  of  some 
inferior  court  or  officer;  In  re  Burrus,  136  T7.  S.  595,  84  L.  505,  10 
8.  Ct  858,  reviewing  the  history  of  the  litigation  of  principal  case 
(see  8  Paige,  47,  5  How.  103,  12  L.  70,  25  Wend.  64),  holding  a 
Federal  court  has  no  power  to  issue  habeas  corpus  to  restore  an 
infant  to  the  custody  of  its  father;  In  the  Matter  of  Barry,  opinion 
of  Judge  Betts,  reprinted  in  136  U.  S.  600,  617,  34  L.  504,  510.  42 
Fed.  115,  127,  F.  a  1,059,  holding  that  Circuit  Court  has  no  power 
to  issue  writ  of  habeas  corpus  to  deliver  an  Infant  child  into  care 
of  its  father;  Ex  parte  Everts,  1  Bond,  201,  202,  206,  207,  F.  C.  4,581, 
holding  the  case  of  a  father  claiming  the  custody  of  an  infant  child 
is  not  one  fn  which  habeas  corpus  can  issue  by  a  Federal  court 
where  the  parties  are  not  legally  divorced;  In  re  McDonald,  16  Fed. 
Cas.  28,  holding  the  Supreme  Court  could  not  issue  habeas  corpus 
where  there  was  no  commitment  by  any  court  to  be  reviewed. 

Distinguished  in  Bennett  v.  Bennett,  Deady,  319,  F.  C.  1,318,  show- 
ing the  Federal  courts  could  not  take  jurisdiction  of  the  principal 
case,  because  the  husband  and  wife  not  being  divorced,  there  was 
no  difference  of  citizenship,  holding  if  the  parties  claiming  custody 
of  a  child  be  citlsens  of  different  States,  the  Federal  courts  have 
power  to  hear  and  determine  the  claim  by  habeas  corpus. 

Miscellaneous. —  Cited  in  Taylor  v.  Carpenter,  2  Wood.  &  M.  15, 
F.  0.  13,785,  as  Illustration  of  litigation  in  Federal  courts  by  an 
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alien,  holding  an  alien  friend  can  bring  here  any  personal  action 
which  a  citizen  can;  In  re  Kaine»  14  Fed.  Gas.  86,  holding  a  district 
judge  can  hold  a  Circuit  Court  in  the  absence  of  a  circuit  Judge 
and  exercise  all  the  powers  of  a  Circuit  Court 

2  How.  66,  11  L.  181,  SPALDING  v.  PEOPLE. 

Appeal  bond  given  to  the  people  or  to  the  person  upon  whose 
relation  the  people  sue,  is  good,  and  may  be  sued  upon  by  either 
at  the  option  of  the  govemment,  p.  66. 

Cited  in  Frazier  v.  Moore,  11  Tex.  760,  holding  that  where  a 
contract  is  made  in  writing,  expressly  with  an  agent,  and  imports 
to  be  a  contract  personally  with  him,  he  may  sue  upon  it  in  his 
own  name  although  he  may  be  known  to  act  as  an  agent 

2  How.  66-72.  11  L.  181,  BURKE  v.  Mc£LA.Y. 

HLllfl  and  notes. —  Protest  is  not  required  by  the  general  law 
merchant  to  be  made  on  dishonor  of  promissory  notes,  but  of  for- 
eign bills  of  exchange  solely,  p.  71. 

Cited  and  foUowed,  Musson  v.  Lake,  4  How.  279,  11  L.  074,  in 
dissenting  opinion,  but  concurring  on  the  point  tliat  a  written  pro- 
test is  the  proper  eyidence  to  show  presentment  and  demand  of  a 
foreign  bill  of  exchange;  Coddlngton  v.  Davis,  8  Den.  22,  holding 
that  a  written  waiver  by  indorser  of  a  note  to  the  holder  was 
sufficient  to  dispense  with  presentment  and  notice  of  non-payment; 
Brown  v.  Wilson, -46  S.  C.  530,  55  Am.  St  Rep.  782,  28  S.  E.  633, 
holding  as  to  a  promissory  note  for  |100,  protest  was  not  required; 
a  demand  and  notice  was  sufficient  to  make  the  Indorsers  liable, 
unless  drawer  and  payee  resided  in  different  States,  rendering  the 
note  a  foreign  bill.  See  note  to  43  Am.  Dec  219,  on  protest  of 
promissory  notes  not  necessary  by  the  law  merchant;  note  to  96 
Am.  Dec.  604,  on  protest  as  evidence  of  dishonor. 

Bills  and  notes. —  Demand  of  payment  from  maker  of  a  note 
and  notice  of  dishonor  to  indorsers  need  not  be  given  by  a  notary 
unless  so  required  by  State  law,  p.  71. 

Cited  in  Musson  v.  Lake,  4  How.  282,  11  L.  976,  showing  the 
written  protest  is  inferior  evidence  to  witnesses  for  proving  pre- 
sentment and  demand,  and  is  inadmissible  except  by  special  stat- 
utes; Jex  V.  Tureaud,  19  La.  Ann.  66,  holding  demand  and  notice 
might  be  made  and  given  by  any  person  lawfully  in  possession  of 
a  note  and  competent  to  testify  as  a  witness.  Note  to  43  Am.  Dec. 
217,  on  protest  by  whom  it  should  be  made. 

Bills  and  notes  —  Notary. —  It  is  not  part  of  his  official  duty  to 
give  notice  of  dishonor  of  a  promissory  note  to  an  indorser,  p.  72. 

Cited  in  note  to  Turner  v.  Rodgers,  8  Ind.  142,  which  held  a 
notarial  protest  admissible  evidence  to  show  that  due  diligence 
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had  been  used  to  fix  indorser's  liability;  Swayze  v.  Brltfon,  17 
Kan.  628,  holding  the  rule  Is  true  nnder  the  law  merchant,  and 
that  a  notary  who  gives  notice  does  so  as  agent  of  the  holder;  Big 
Sandy  Nat  Bank  v.  Chilton,  40  W.  Va.  497,  604,  21  S.  B.  776,  778, 
holding  an  Indorsee  of  a  note  for  collection  Is  only  required  to  give 
notice  to  hlB  Immediate  Indorser.  Note  to  96  Am.  Dec.  608,  as  to 
admissibility  and  value  of  notarial  certificate  respecting  present- 
ment and  dishonor. 

Protest,  when  necessary,  need  not  be  made  by  a  notary  even  as 
to  foreign  bills  In  all  cases,  p.  72. 

Cited  and  followed,  Todd  v.  Neal,  49  Ala.  273,  holding  protest  of 
a  foreign  bill  by  a  respectable  Inhabitant  of  the  place  where  bill 
payable  In  presence  of  two  witnesses,  drawn  np  In  form  required 
by  law  and  local  usage,  better  than  protest  of  an  Illegal  notary. 

Ihdorsery  who  by  release  and  settlement  has  discharged  maker 
of  a  note  from  liability,  Is  not  entitled  to  notice  of  dishonor,  p.  72. 

2  How.  7&-74,  11  L.  184,  KNAPP  v.  BANKS. 

Appeal  and  error. —  Supreme  Court's  jurisdiction  depends  on 
sum  In  controversy  at  time  of  judgment,  without  regard  to  sub- 
sequent Interest,  p.  78. 

Cited  and  principle  followed  in  Walker  y.  United  States,  4  WalL 
166,  18  Im  819,  holding  the  court  is  without  jurisdiction  unless  the 
matter  in  dispute  exceeds  ^000;  if  It  only  equals  that  sum,  there 
is  no  jurisdiction;  Western  Union  Tel.  Co.  v.  Rogers,  93  U.  S.  667, 
23  L.  978,  dismissing  an  appeal  for  want  of  jurisdiction  where  the 
amount  of  the  judgment,  rendered  May  8,  1876,  was  for  |6,000,  and 
no  more,  except  costs,  holding  the  costs  formed  no  part  of  jurisdic- 
tional amount;  District  of  Columbia  v.  Gannon,  130  U.  S.  228,  82 
L.  922,  9  S.  Ct.  609,  holding  the  same  rule  applies  to  appeals  from 
the  Supreme  Court  of  the  District  of  Columbia;  Dashiell  f .  SUnger- 
land,  60  Cal.  661,  holding  the  amount  sued  for,  exclusive  of  inter- 
est, is  the  test  of  jurisdiction  In  Supreme  and  Superior  Courts  in  all 
cases  where  actions  are  brought  to  recover  money;  S.  C,  663,  hold- 
ing that  "the  amount  in  controversy"  and  *' matter  in  dispute," 
are  in  the  principal  case  used  as  synonymous  terms;  Cincinnati, 
etc,  R.  B.  Co.  V.  Grames,  136  Ind.  46,  33  N.  B.  896,  holding  in  de- 
termining jurisdiction  on  an  appeal  from  a  judgment  on  a  money 
demand,  interest  should  not  be  computed  on  the  judgment  rendered 
in  the  lower  court;  Hale  v.  Grogan  (Ky.),  60  S.  W.  258,  holding 
that  under  statute  of  1898,  prohibiting  appeals  on  judgments  for 
less  than  ^00,  exclusive  of  Interest  and  costs,  interest  prior  to  the 
judgment  cannot  be  excluded;  State  v.  St.  Louis  Court  of  Appeals, 
87  Mo.  672,  holding  where,  in  an  action  on  a  penal  bond,  judgment 
was  rendered  for  the  penal  sum  with  execution  for  a  smaller 
amount,  the  latter  being  the  amount  of  damages  actually  recovered^ 
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determined  the  Jurisdiction  on  appeaf;  Draper  v.  Clark,  69  Ohio  St 
339,  52  N.  B.  833,  dismissing  an  appeal  from  a  judgment  for  $225 
damages  for  Injuries,  where  the  statute  limited  appellate  Jurisdic- 
tion to  cases  where  the  Judgement  or  final  order  Involved  more  than 
$300,  exclusive  of  interest  and  costs;  M'Crowell  v.  Burson,  79  Va. 
299,  and  Marlon  Machine  Works  v.  Craig,  18  W.  Va.  503,  both  hold- 
ing that  Jurisdiction  on  an  appeal  by  the  defendant  depends  on  the 
amount  of  principal  and  Interest  at  date  of  Judgment,  on  plaintiff's 
appeal  on  the  sum  demanded. 

Distinguished  In  New  York  B.  R.  v.  Fifth  Nat  Bank,  118  U.  S. 
610,  30  L.  260,  7  S.  Ct  24,  holding  value  of  matter  in  dispute  on 
appeal  is  determined  by  the  Judgment,  not  by  the  verdict;  it  may 
include  interest  accrued  before  Judgment,  but  not  after. 

Appeal  and  error. —  Where  suit  is  for  over  $2,000,  and  the  ad 
damnum  exceeds  that  amount,  but  plaintiff  recovers  nothing,  or  less 
than  $2,000,  the  sum  claimed  by  plaintiff  Is  the  sum  in  controversy 
for  which  writ  of  error  will  lie,  p.  73. 

Qualified  In  HUton  v.  Dickinson,  108  U.  S.  172,  27  L.  690,  2  S. 
Ct  429,  holding  sum  demanded  ordinarily  governs,  but  when  It 
appears  that  is  not  the  real  sum  in  dispute,  then  the  sum  shown 
and  not  the  sum  demanded  will  govern. 

Appeal  and  error. —  Verdict  for  less  than  $2,000  prevents  appeal 
by  defendant,  for  there  is  nothing  in  controversy  beyond  the  sum 
named  in  the  verdict,  p.  73. 

Cited  and  relied  upon  in  Merrill  v.  Petty,  16  Wall.  345,  21  L.  600, 
dismissing  an  appeal  in  a  case  of  collision,  where  the  damages 
awarded  were  less  than  $2,000;  Thompson  v.  Butler,  95  U.  S.  695, 
24  L.  541,  dismissing  defendant's  appeal  where  verdict  rendered 
for  $5,066.17,  and  plaintiff  having  remitted  the  $66.17,  Judgment  was 
entered  for  $5,000;  Henderson  v.  Wadsworth,  115  U.  S.  276,  29  L. 
379,  6  S.  Ct  43,  holding  when  separate  Judgments  are  rendered 
against  heirs  of  a  deceased  maker  of  a  note  for  the  proportionate 
shares,  only  those  can  api>eal  whose  individual  Judgments  exceed 
$5,000;  United  States  v.  Watkinds,  7  Sawy.  90,  6  Fed.  157,  arguendo, 
holding  that  term  ''  conviction,"  as  used  in  Constitution  of  Oregon, 
referred  to  the  verdict  or  plea  of  guilty  and  not  to  the  sentence 
which  followed;  Decker  v.  Williams,  73  Fed.  311,  holding  that 
where  the  defendant  appeals,  the  amount  of  the  Judgment  deter- 
mines the  Jurisdiction  of  appellate  court;  Draper  v.  Clark,  69  Ohio 
St  339,  52  N.  B.  833,  construing  statute  of  Ohio,  making  Jurisdic- 
tion depend  on  the  amount  involved  in  the  Judgment 

2  How.  74-76,  11  L.  184,  STOCKTON  v.  BISHOP. 

Writ  of  error,  bond  and  Issue  of  citation  operate  as  a  stay  of 
execution,  and  an  execution  thereafter  issued  In  lower  court  Is  ir- 
regular and  may  be  quashed  either  there  or  in  Supreme  Court  by 
supersedeas,  p.  75. 
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Cited  and  explained  In  Hogan  v.  Ross,  11  How.  296,  13  L.  703, 
holding  Supreme  Court  conld  not  grant  a  supersedeas  unless  writ 
of  error  sued  out  within  ten  days  after  rendition  of  the  judgment. 
Cited  In  Slaughter-Honse  Cases,  10  Wall.  292,  19  L.  921,  holding 
power  to  isBue  a  supersedeas  to  a  judgment  of  a  subordinate  court 
does  not  exist  where  writ  of  error  is  not  sued  out  and  served  within 
the  ten  days,  except  where  a  second  -writ  Is  necessary  In  conse- 
quence of  neglect  of  clerk  In  sending  up  record  or  Improper  rejec- 
tion of  sureties  to  bond;  French  v.  Shoemaker.  12  Wall.  100,  20  L. 
271,  to  same  effect;  Bryan  v.  Bates,  12  Allen,  212,  holding  by 
analogy  that  a  writ  of  error  allowed  by  a  justice  of  the  Supreme 
Court  In  a  criminal  case  operated  as  a  supersedeas;  The  Gulf  C.  & 
S.  F.  R.  Co.  V.  Fort  Worth,  etc.,  B.  Co.,  68  Tex.  103,  2  S.  W. 
200,  holding  when  an  Injunction  Is  dissolved  by  final  judgment 
and  an  appeal  prosecuted  by  giving  a  supersedeas  bond,  the  dis- 
solution Is  suspended  and  the  Injunction  continued  In  force  by  the 
appeal. 

Miscellaneous. —  Cited  In  Hudson  v.  Parker,  156  U.  S.  281,  39  L. 
425, 15  S.  Ct  452,  as  Illustration  of  a  writ  not  specially  provided  for 
by  statute,  Issued  as  necessary  for  the  exercise  of  the  court's  juris- 
diction; Dixon  V.  Watklns,  9  Ark.  152,  In  discussion  of  void  and 
voidable  process  with  reference  to  the  execution  in  the  principal 
case;  People  v.  Wadlow,  166  111.  123,  46  N.  B.  777,  holding  a  judg- 
ment confirming  a  special  assessment  which  had  been  affirmed 
on  a  vnit  of  error,  operating  as  a  supersedeas,  could  not  be  legally 
collected  until  a  copy  of  the  affirmance  had  been  filed  In  lower 
court 

2  How.  76-126.  11  K  185,  PORTBRFIELD  v.  CLARK. 

Estopi>6l8  are  mutual  and  run  with  the  land  into  whosesoever 
hands  It  comes;  the  parties  and  all  claiming  under  them,  as  well  as 
courts,  are  bound  thereby,  accordingly  judgment  respecting  title 
held  binding  and  not  open  to  subsequent  attack,  p.  109. 

Cited  In  Atlantic  Dock  Co.  v.  Leavltt,  54  N.  Y.  40,  13  Am.  Rep. 
559,  holding  a  grantee  In  a  deed-poll  by  acceptance  of  the  deed  and 
enjoyment  of  the  estate  granted.  Is  estopped  from  denying  the 
covenants  therein  to  be  performed  by  him. 

Federal  courts. —  Decisions  of  State  courts  construing  State  laws 
are  binding  on  Federal  courts,  specially  those  barring  titles,  p.  125. 

Cited  and  followed  in  Hanger  v.  Abbott,  6  Wall.  537,  18  L.  942, 
as  to  the  statutes  of  limitations  of  the  several  States;  in  Tioga 
R.  R.  V.  Blossburg,  etc.,  R.  Co.,  20  Wall.  150,  22  L.  337,  In  concurring 
opinion,  holding  the  decisions  of  New  York  courts,  that  a  foreign 
coriK>ratlon  cannot  avail  Itself  of  the  statutes  of  limitations,  were 
binding  on  Federal  Supreme  Court;  Andreae  v.  Redfleld,  98  U.  8. 
285,  25  L.  162,  following  New  York  decisions  In  a  suit  against  col- 
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lector  of  cnstoms  to  recover  excess  duties  paid  under  protest;  Brown 
V.  Hlatt,  1  DIU.  377,  P.  C.  2,011.  holding  Kansas  statute  of  Umlta- 
tlons  did  not  run  during  the  war. 

Certain  Kentucky  land  titles,  based  upon  entry  under  Virginia 
law,  affirmed  as  against  subsequent  patents  from  the  United  States, 
pp.  10&-126. 

Miscellaneous.^  Cited  In  United  States  y.  Price,  9  How.  96,  13 
L.  61,  but  not  In  point;  Holden  v.  Joy,  17  Wall.  246,  21  L.  535,  as 
authority  for  sustaining  power  of  the  government  to  make  the 
treaty  of  8th  July,  1817,  with  the  Cherokee  Indians  and  to  con- 
vey to  them  neutral  lands  lying  west  of  the  Mississippi  river. 

2  How.  127-202,  11  L.  205,  VIDAL  V.  GIRARD'S  EXRS. 

Charitable  uses  —  Statute  of  mortmain  (32  and  34  Henry  VIII), 
has  not  been  adopted  In  Pennsylvania.  The  charter  of  city  of  Phila- 
delphia expressly  enables  the  corporation  to  take  and  hold  real 
estate  without  any  limitation  as  to  value  or  amount,  and  inferen- 
tlally  for  any  charitable  purpose;  accordingly,  a  devise  to  the  dty 
of  Philadelphia  In  trust  for  charitable  uses,  sustained,  p.  187. 

Cited  and  ruling  followed  In  United  States  v.  Railroad  Co.,  17 
WalL  834,  21  L.  602,  in  dissenting  opinion,  majority  holding  that 
the  tax  provided  for  by  section  122  of  the  internal  revenue  act  of 
1864,  on  railroad  shares  held  by  a  municipality,  was  a  tax  on 
the  company,  not  on  the  municipal  corporation;  Handley  v.  Palmer, 
91  Fed.  951,  sustaining  a  residuary  bequest  to  a  city  In  Virginia,  the 
Income  to  be  expended  in  the  erection  of  schoolhouses  for  the 
education  of  the  poor;  Chambers  v.  City  of  St  Louis,  29  Mo.  592, 
sustaining  a  bequest  to  the  dty  to  provide  a  fund  for  the  relief  of 
poor  emigrants. 

A  corporation  having  legal  capacity  to  take  real  or  personal  es- 
tate may  take  and  hold  It  In  trust  as  a  private  person.  If  the  trust 
be  repugnant  to  or  inconsistent  with  the  purposes  of  the  corpora- 
tion. It  may  not  be  compellable  to  execute  It,  and  It  will  require  the 
appointment  of  a  new  trustee  to  carry  out  the  trust,  pp.  187-188. 

Cited  and  this  ruling  affirmed  and  relied  upon  in  Planters'  Bank 
V.  Sharp,  6  How.  322,  12  L.  456,  holding  a  banking  corporation  can 
dispose  of  its  notes  and  other  property  as  an  incident  to  its  business 
of  discounting  notes;  Jones  v.  Habersham,  107  U.  S.  189,  27  L.  407, 
2  S.  Ct  349,  affirming  S.  C,  3  Woods,  477,  F.  C.  7,465,  holding  that 
a  devise  to  a  historical  society  of  a  house  containing  a  collection 
of  books  and  works  of  art  as  an  academy  of  arts,  Is  a  good  charitable 
devise;  Smith  v.  Davis,  90  Cal.  33,  25  Am.  St  Rep.  97,  27  Pac.  28, 
holding  that  the  court  has  power  to  appoint  a  new  trustee  of  a  deed 
relating  to  land  In  another  State  when  the  deed  was  made  in  the 
State  and  provides  for  such   appointment;   Skinner   v.   Harrison 
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Township,  116  Ind.  148,  18  N.  B.  531,  2  L.  R.  A.  139,  holding  where 
a  deyise  is  made  to  a  township  for  a  purpose  inconsistent  with 
Its  proper  functions,  equity  would  appoint  a  trustee  and  enforce 
the  trust;  Piper  v.  Moulton,  72  Me.  159,  holding  towns  and  cities 
may  hold  property  in  trust  for  the  support  of  schools,  and  the 
trust  is  good  eren  when  attached  to  a  void  condition  subsequent; 
Drury  v.  Inhabitants  of  Natick,  10  Allen,  182,  holding  a  town  could 
take  a  devise  of  real  estate  for  the  purpose  of  establishing  a  free 
Ubrary,  and  after  acceptance  could  not  renounce  the  gift;  Ghapln 
y.  School  District,  35  N.  H.  454,  holding  that  the  conditions  on  which 
conveyances  of  land  were  made  to  help  support  a  school  and  for 
buUdlng  a  place  of  worship  were  not  broken  by  an  occasional  use 
for  other  purposes,  that  a  charitable  trust  wa6  created,  and  if  the 
coriK>ration  trustee  was  incompetent,  equity  would  appoint  another; 
In  re  John's  Will,  30  Or.  520,  47  Pac.  349,  36  L.  R.  A.  250,  arguendo, 
on  power  of  corporations  to  become  trustees,  collecting  author- 
ities, holding  a  charitable  trust  will  not  be  allowed  to  fail  because 
the  trust  may  outlive  the  trustees;  note  to  Gibson  v.  McCall,  1 
Rich.  L.  176,  177,  containing  an  epitome  of  the  case  of  Attorney- 
General  y.  Jolly,  infra;  Attorney-General  v.  Jolly,  1  Rich.  Eq.  105, 
42  Am.  Dec.  350,  epitomizing  the  rules  enunciated  in  the  principal 
ease  and  holding  a  bequest  to  a  church  "of  which  I  might  be  a 
member  at  the  time  of  my  death,"  was  good  and  the  trust  en- 
forcible  in  chancery;  State  v.  Columbia,  12  S.  C.  410,  411,  418,  in 
dissenting  opinion,  majority  holding  that  a  municipal  corporation 
could  not  recover  bonds  issued  to  secure  a  loan  on  the  ground  of 
lack  of  authority  to  create  the  debt;  Bates  v.  Taylor,  28  S.  0.  481, 
6  S.  B.  330,  holding  where  a  party  subscribes  land  and  money  for 
school  purposes,  his  subscription  is  in  the  nature  of  a  dedication  to 
specific  public  purposes  and  may  be  enforced  in  law  in  favor  of 
an  unincorporated  voluntary  association,  though  no  deed  was  exe- 
cuted; Dye  V.  Beaver  Creek  Church,  48  S.  C.  455,  59  Am.  St  Rep. 
728,  26  S.  B.  721,  holding  an  unincorporated  society  may  take  and 
hold  a  devise  of  real  estate  for  charitable  purposes;  State  v.  Smith, 
16  Lea,  669,  holding  that  where  the  fund  was  in  a  condition  to 
require  the  appointment  of  new  trustees,  it  would  be  done  by  the 
Court  of  Chancery;  Bell  County  v.  Alexander,  22  Tex.  359,  360,  73 
Am.  Dec.  271,  272,  holding  that  counties  are  bodies  corporate 
capable  of  taking  a  bequest  for  the  benefit  of  the  public  schools. 
Bee  note  to  80  Am.  St  Rep.  823,  on  municipal  corporations  as 
trustees. 

Tnwta  —  Municipal  corporations. —  A  corporation  may  take  prop- 
erty on  a  trust  not  strictly  within  the  scope  of  its  direct  purposes, 
bnt  collateral  to  them,  even  for  the  benefit  of  a  stranger  or  another 
corporation,  pp.  188,  190. 

The  citations  collect  the  following  cases  indorsing  and  relying 
upon  this  holding:   Perin  v.  Carey,  24  How.  505,  16  L.  710,  holding 
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the  city  of  Cincinnati  as  a  corporation  was  capable  of  taking  In  trust 
devises  under  a  will  for  the  purposes  of  founding  colleges  for  edu- 
cation; Holifleld  V.  Robinson,  79  Ala.  422,  holding  that  neither  the 
county  as  a  corporation  nor  the  court  of  county  commissioners 
could  take  bequest  where  the  Income  was  to  be  applied  in  keep- 
ing up  private  burial  ground  of  the  donor;  City  Council  of  Augusta 
V.  Walton,  77  Ga.  528,  holding  the  city  council  had  no  right,  ex- 
press or  implied,  under  the  laws  of  the  State,  to  accept  or  admin- 
ister a  trust  where  the  will  Indicated  the  trustees;  Phillips  v.  Har- 
row, 93  Iowa,  102,  61  N.  W.  437,  holding  municipal  corporations 
may  take  a  devise  in  trust  to  maintain  a  foundling  hospital;  Bar- 
num  V.  Mayor,  etc.,  of  Baltimore,  62  Md.  293,  holding  the  city 
had  power  to  hold  in  trust  any  property  for  educational  or  charitable 
purposes;  Nourse  v.  Merriam,  8  Cush.  19,  holding  a  bequest  to  a 
town  for  support  of  a  free  school,  valid,  though  accompanied  by  a 
void  condition,  excluding  certain  persons  from  the  benefits  of  the 
trust;  Regents  v.  Detroit  Young  Men's  Society,  12  Mich.  161,  hold- 
ing the  regents  of  the  university  of  Michigan  could  hold  and  con- 
vey real  estate  for  any  purpose  tending  to  promote  the  interests 
of  the  university;  Minnesota,  etc.,  Co.  v.  Beebe,  40  Minn.  9,  41 
1^.  W.  233,  2  l:  R.  a.  419,  sustaining  the  validity  of  law  of  1883, 
granting  to  certain  companies  power  to  act  as  guardians  of  estates 
of  insane  persons;  Chambers  v.  City  of  St  Lodls,  29  Mo.  581,  hold- 
ing a  devise  to  the  city  of  property  to  constitute  a  fund  for  the 
relief  of  poor  emigrants  going  west  to  settle,  was  a  valid  devise,  and 
was  germane  to  the  purposes  of  the  city's  charter;  The  Dublin 
Case,  38  N.  H.  577,  holding  that  a  municipality  was  capable  of 
holding  a  fund  In  trust  for  the  support  of  the  Christian  religion, 
the  interest  to  be  paid  to  the  minister  of  the  Congregational  per- 
suasion; Sargent  v.  Cornish,  54  N.  H.  21,  22,  deciding  a  town  may 
hold  a  bequest  of  money,  the  income  to  be  invested  yearly  in  the 
purchase  and  display  of  United  States  flags;  Raley  v.  Umatilla  Co., 
15  Or.  177,  3  Am.  St.  Rep.  147,  holding  that  a  county  was  a  cor- 
poration capable  of  acquiring  and  holding  real  estate;  Philadelphia 
V.  Fox,  64  Pa.  St  181,  holding  a  municipal  coi*poratlon  may  be  a 
trustee  for  public  purposes  germane  to  its  objects,  instancing  the 
trusts  under  Girard's  Will  as  germane  to  the  objects  of  Phila- 
delphia as  a  municipality;  County  of  Lawrence  v.  Leonard,  83  Pa. 
St  211,  holding  a  county  could  take  as  trustee  a  bequest  for  the 
support  of  the  poor  of  a  certain  township;  Smith  v.  Westcott,  17 
R.  I.  368,  22  Atl.  281,  13  L.  R.  A.  218,  and  n.,  holding  the  legislature 
may  invest  a  municipal  corporation  with  power  to  act  as  trustee 
and  may  transfer  this  power  and  the  administration  of  the  trust 
to  another  trustee;  Ex  parte  the  Greenville  Academies,  7  Rich.  Eq. 
477,  483,  484,  holding  a  corporation  may  be  appointed  a  trustee,  pro- 
vided the  duties  to  be  discharged  are  within  the  powers  granted  by 
the  charter;  BeU  County  v.  Alexander,  22  Tex.  362,  73  Am.  Dec. 
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274,  holding  that  a  county  might  take  a  bequest  of  public  schools 
as  consistent  with  the  object  and  functions  of  such  corporation; 
Protestant  Episcopal  Educational  Society  v.  Ohurchman's  Heps., 
80  Va.  758,  holding  a  bequest  to  the  society  upon  trust  for  pur- 
poses germane  to  the  purposes  of  the  society,  is  valid.  See  also 
note  to  9  Am.  Dec.  585,  on  who  may  legally  act  as  trustee;  note  to 
88  Am.  Rep.  308,  on  what  are  charitable  bequests. 

Charitable  uses.—  A  devise  to  a  municipality  in  trust  to  supply  a 
city  with  good  and  wholesome  water  would  be  a  valid  charitable 
bequest,  pp.  189,  190. 

Cited  in  Attorney-General  v.  Boston,  123  Mass.  479,  arguendo,  that 
collection  and  misapplication  of  city  water  assessments  would  be  a 
misapplication  of  trust  funds;  Higginson  v.  Turner,  171  Mass.  591, 
51  N.  E.  173,  holding  that  the  city  of  Boston  was  competent  to  hold 
and  administer  a  trust  for  charitable  purposes  under  the  will  of 
Benjamin  Franklin,  and  that  an  appointment  of  trustees  by  the 
court  was  void;  State  v.  Board  of  Commissioners  (Wyo.),  55  Pac. 
456,  holding  that  a  levy  for  State  taxes,  which  included  a  peniten- 
tiary building  tax,  was  not  in  conflict  with  the  constitutional  pro- 
hibition of  levying  a  State  revenue  for  the  support  of  State  educa- 
tional and  charitable  institutions. 

Charitable  uses.— Neither  testator's  heirs,  nor  any  one  else  ex- 
cept the  State  can  question  the  power  of  a  corporate  devisee  and 
trustee  to  execute  the  trust,  p.  191. 

The  following  citing  cases  rely  upon  this  holding:  Girard  v. 
Philadelphia,  7  Wall.  14,  19  L.  56,  holding  this  did  not  assert  that 
the  legislature  could  by  retrospective  acts  exercise  the  cy  pres 
doctrine,  and  where  the  trustee  was  a  corporation  no  modification 
of  it  while  its  identity  remained  affected  Its  rights  to  hold  the 
devise;  White  v.  Keller,  68  Fed.  806,  30  U.  S.  App.  275,  affirming 
the  rule  in  an  action  of  ejectment  by  one  claiming  under  the  heir- 
at-law  of  a  testator  against  a  claimant  under  deeds  from  devisees 
to  charitable  uses  under  will  of  same  testator;  Stuart  v.  Easton,  74 
Fed.  859,  39  U.  S.  App.  238,  holding  a  grant  of  land  by  the  pro- 
prietaries of  Pennsylvania  creating  a  charitable  use  was  not  de- 
feated by  non-user  in  the  absence  of  any  express  provision  for  a 
forfeiture  or  reverter;  Handley  v.  Palmer,  91  Fed.  955,  holding 
that  where  a  residuary  charitable  bequest  to  a  city  was  not  wholly 
void,  it  was  competent  for  the  State  to  enact  a  law  authorizing 
the  dty  to  accept  it;  Union  W.  Co.  v.  Murphy's  F.  F.  Co.,  22  Cal. 
630,  holding  the  question  of  violation  of  its  charter  by  a  corpora- 
tion is  one  between  the  State  and  the  corporation  and  cannot  be 
investigated  collaterally  by  an  individual;  Farrington  v.  Putnam,  90 
Me.  427,  37  Atl.  660,  38  L.  R.  A.  348,  holding  that  a  bequest  to  a 
charitable  association  of  a  sum  in  excess  of  what  its  charter  al- 
lowed it  to  hold  could  not  be  contested  by  testator's  next  of  kin. 
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but  only  by  the  State  as  against  public  policy;  Wade  v.  American 
Colonization  Society,  7  Smedes  &  M.  608,  45  Am.  Dec.  830,  holding 
if  an  incorporation  be  appointed  a  trustee  to  execute  valid  trusts 
arising  under  a  will  only. the  State  can  contest  the  right  of  the 
corporation;  De  Camp  v.  Dobbins,  29  N.  J.  Eq.  42,  holding  that 
third  persons  cannot  object  to  the  capacity  of  a  church  corporation 
to  take  a  gift  to  promote  the  religious  Interests  of  the  church;  the 
State  alone  can  interfere;  Heiskell  v.  Chickasaw  Lodge,  87  Tenn. 
687, 11  S.  W.  830,  4  L.  B.  A.  706,  holding  where  the  charity  is  definite 
heirs  and  devisees  cannot  question  the  capacity  of  the  trustee,  but 
only  the  State  could  do  so. 

Distinguished  in  Matter  of  McGraw,  111  N.  Y.  104,  19  N.  B.  252, 
2  L.  B.  A.  895,  and  n.,  holding  that  where  a  corporation  was  au- 
thorized to  hold  property  not  exceeding  a  stated  amount,  it  was 
prohibited  taking  as  well  as  holding  beyond  that  amount  and  that 
the  heirs  or  next  of  kin  could  raise  the  question. 

Charitable  uses.—  The  conservative  provisions  of  statute  43  Bliz., 
chap.  4,  are  in  force  in  Pennsylvania  by  common  usage  and  con- 
stitutional recognition,  as  well  as  the  more  extensive  range  of  chari- 
table uses  supported  by  chancery  before  and  beyond  that  statute, 
p.  192. 

Cited  and  this  holding  relied  upon  in  Wheeler  v.  Smith,  9  How. 
80,  13  L.  54,  where  the  court  refused  to  sustain  a  trust  when  its 
beneficiaries  described  as  "the  town  and  the  trade  of  the  town" 
were  uncertain  and  the  mode  of  applying  the  bounty  indefinite; 
Fontain  v.  Ravenel,  17  How.  384,  15  L.  86,  holding  a  direction  in  a 
will  for  sale  lind  disposition  of  property  by  executors  "  for  the  use 
of  such  charities  as  they  might  deem  most  beneficial  to  mankind" 
could  not,  they  having  made  no  appointment,  be  carried  out  by  the 
court;  S.  C.  395,  15  L.  91,  in  concurring  opinion,  saying  that  in  the 
principal  case  an  inquiry  had  been  necessary  whether  a  charitable 
bequest  was  valid  by  the  law  of  the  State.  Note  to  Zimmerman  v. 
Anders,  40  Am.  Dec.  554,  as  having  been  cited  in  principal  case  as 
an  authority  for  the  rule;  note  to  63  Am.  St.  Rep.  254,  classifying 
the  various  States  in  which  the  statute  of  uses  was  and  was  not  in 
force. 

Distinguished  in  Meade  v.  Beale,  Taney,  359,  362,  P.  C.  9,371, 
showing  that  principal  case  did  not  apply  to  Maryland,  where  the 
statute  of  Elizabeth  had  not  been  adopted,  holding  a  charitable 
bequest  to  a  voluntary  association  of  individuals  to  take  in  suc- 
cession was  void;  Town  of  Hamden  v.  Rice,  24  Conn.  356,  holding 
a  devise  of  land,  the  interest  to  be  expended  in  repairing  highways 
and  bridges,  is  for  a  public  and  charitable  use  and  valid;  State  v. 
Warren,  28  Md.  354,  in  citation  of  Meade  v.  Beale,  supra,  holding 
a  bequest  to  a  church  which  did  not  become  incorporated  unUl 
after  the  death  of  testatrix  was  void  because  there  was  no  legatee 
in  being  capable  of  taking  when  the  will  went  into  effect;  Bascom 
v.  Albertson,  84  N.  Y.  603,  holding  a  bequest  for  that  purpose  of 
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founding  a  charity  to  such  persons  as  the  judges  of  another  State 
may  appoint  to  receive  it  is  invalid  by  laws  of  New  York, 

Charitable  uses.— Where  a  devise  is  invalid  by  reason  of  the 
trustees  being  incapable  of  taking  and  because  the  beneficiaries  are 
uncertain  and  indefinite,  a  court  of  chancery  could  only  give  it 
vaUdlty  by  virtue  of  the  act  of  43  Elizabeth,  and  the  repeal  of  that 
statute  in  any  State  negatived  the  exercise  of  the  power,  pp.  193 
et  seq. 

Cited  in  State  v.  Griffith,  2  Del.  Gh.  414,  in  general  discussion 
of  the  powers  of  the  Court  of  Chancery,  collecting  and  reviewing 
cases;  State  v.  Smith,  16  Lea,  667,  holding  a  devise  to  trustees  of 
the  free  schools  of  a  county,  there  being  no  such  trustees,  will  go 
to  the  directors  of  the  school  district  of  the  county  in  which  tes- 
tator lived,  being  manifestly  Intended  by  the  description;  Heiskell 
V.  Chickasaw  Lodge,  87  Tenn.  676,  11  S.  W.  827.  4  L.  B.  A.  704, 
argnendo,  that  In  principal  case  "devisee  and  donee"  meant  the 
trustee  not  the  beneficiary;  Bell  County  v.  Alexander,  22  Tex.  361, 
73  Am,  Dec.  273,  arguendo,  as  to  the  Jurisdiction  of  the  Court  of 
Chancery  over  donations  to  charity  where  the  gift  was  to  a  county, 
not  deciding  the  point 

Charitable  uses.— Where  there  is  a  good  devisee  as  trustee  and 
the  charity  is  good  at  the  common  law.  though  the  object  is  some- 
what indefinite,  the  Court  of  Chancery  may  enforce  the  trust,  p.  194. 

The  dtlng  cases  affirming  and  applying  this  holding  are  in  part 
as  foUows:  Pontain  v.  Ravenel,  17  How.  397,  15  L.  92,  in  separate 
concurring  opinion,  arguendo,  that  where  a  devise  is  to  persons 
capable  of  taking,  in  trust  for  beneficiaries  sufficiently  defined,  and 
for  purposes  neither  illegal  nor  Immoral,  and  where  Jurisdiction 
would  not  be  excluded  by  reason  of  parties.  Federal  courts  could 
enforce  it,  majority  holding  the  contrary;  Jones  v.  Habersham,  107 
U.  8.  179.  27  L.  403,  2  S.  Ct.  341,  holding  the  validity  of  a  chari- 
Uible  devise  as  against  the  heir-at-law  depends  on  the  law  of  the 
State  where  the  land  lies,  the  validity  of  a  charitable  bequest  as 
against  the  next  of  kin  depends  on  the  law  of  the  State  of  tes- 
tetor-s  domicile;  Sickles  v.  New  Orleans.  52  U.  S.  App.  158.  affirming 
8.  C.  m  80  Fed.  873,  holding  where  the  Intention  of  a  testator  was 
clear  that  on  failure  of  any  specific  charitable  bequest  the  exec- 
utors should  dispose  of  the  legacy  to  such  purposes  as  should  best 
agree  with  testator's  wishes  as  expressed  In  the  wiU,  the  heirs-at- 

^  11!  1  ^^"^  ''''^''^  °°  ^^  '^"''"^'  ^"*^^  ^-  B^^our,  19  Ala. 
dfmo!^  "^"f  *  ^""^^^  ^"^  *^^  ®*P*^«*  socletieB  for  foreign  and 
X^tlf       i«  """"i  ''''  ^^""""^  ^^  ^^^«*«"  »*^1«  Society  as 

^Zlf  rr  i''  ''t'^i'  "'  ""'^^^^^y'  ^«  ^^^-  ^^2,  sustaining 
validity  of  a  devise  of  the  California  Theatre,  San  Francisco    to 

^Z  thp*3\«  r  ''''^'°  ''''''''''  '^^"^  '""^  '^'^^-  »°d  there- 
after to  the  establishment  of  a  perpetual  fund  to  be  devoted  per- 
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petuaUy  to  hnman  beneficence  and  charity,  and  creating  the  Hinck- 
ley scholarriiip;  People  v.  CogsweU,  113  Cal.  139,  45  Pac.  272,  35 
L.  R.  A.  271,  sustaining  vaUdity  of  a  charitable  bequest  upon  trust 
for  the  creation  and  maintenance  of  a  polytechnlcal  school  for  the 
boys  and  girls  of  the  State  of  CaUfomia;  Haines  v.  Allen,  78  Ind. 
102,  41  Am.  Rep.  557,  sustaining  a  bequest  to  trustees  of  an  organ- 
ized church,  the  interest  to  be  applied  to  the  suppression  of  the 
liquor  traffic;  Miller  v.  Chittenden,  4  Iowa,  274,  sustaining  a  chari- 
table trust  when  there  were  trustees  appointed  having  duties,  al- 
though the  beneficiary  was  not  in  existence;  Fink  v.  Fink,  12  La. 
Ann.  321,  holding  the  case  had  no  bearing  on  the  law  in  Louisiana 
on  the  question  of  a  devise  to  a  corporation  not  in  esse  at  the  time 
of  testator's  death;  Earle  v.  Wood,  8  Oush.  448,  sustaining  a  deed 
containing  a  valid  grant  to  trustees  for  the  uses  of  a  religious  body 
though  the  persons  to  be  benefited  were  uncertain,  not  definitely 
designated  and  not  incorporated;  Williams  v.  Williams,  8  N.  T.  541, 
holding  a  bequest  to  provide  an  endowment  for  minister  of  Presby- 
terian church,  and  a  legacy  to  provide  an  education  for  poor  chil- 
dren were  vaUd;  People  v.  Fitch,  154  N.  Y.  31,  47  N.  B.  987,  88  L.  R. 
A.  596,  collecting  authorities  on  what  were  charitable  institutions, 
uses  or  trusts,  holding  the  New  York  Institution  for  the  Blind  was 
to  a  certain  extent  to  be  regarded  as  a  charitable  institution. 

Other  citing  cases  which  follow  the  syllabus  ruling  are:  Keith  v. 
Scales,  124  N.  O.  510,  32  S.  E.  811,  812,  sustaining  validity  of  a  de- 
vise to  a  religious  society  in  trust  to  build  a  church  and  school; 
Williams  v.  First  Presbyterian  Society,  1  Ohlp  St  600,  sustaining 
a  deed  to  trustees  of  the  Presbyterian  congregation  of  Olncinnatl 
and  their  successors  forever  "there  being  but  one  such  congrega- 
tion though  unincorporated;"  Trustees  of  M.  B.  Church  v.  Adams, 
4  Or.  85,  holding  unincorporated  societies  for  religious  or  benevo- 
lent purposes  are  capable  of  being  beneficiaries  of  a  specific  trust 
for  their  benefit  and  such  trusts  wUl  be  enforced  in  chancery;  Pen- 
noyer  v.  Wadhams,  20  Or.  284,  25  Pac.  723,  11  L.  R.  A.  213,  sus- 
taining a  devise  of  land  for  the  purpose  of  erecting  a  church  and 
parsonage,  though  there  was  no  church  of  that  organization  in  the 
place  at  testator's  death;  In  re  John's  Will,  30  Or.  524,  47  Pac.  351, 
36  L.  R.  A.  252,  holding  that  where  there  is  a  valid  trust  and  an 
appointment  of  a  trustee  competent  to  take,  a  subsequent  failure 
of  the  trustee  will  not  relieve  the  property  of  the  condition;  Green 
V.  Allen,  6  Humph.  230,  in  dissenting  opinion,  majority  holding  that 
a  charity  by  devise  or  deed  must  be  in  favor  of  a  person  having 
capacity  to  take  as  devisee  or  donee,  or  must  be  definite  In  its  ob- 
ject and  lawful,  and  to  be  regulated  by  trustees  before  the  Court 
of  Chancery  could  interfere  in  its  execution;  Helskell  v.  Chickasaw 
Lodge,  87  Tenn.  679,  11  S.  W.  828,  4  L.  R.  A.  704,  and  n.,  as  example 
of  charitable  trust  when  the  beneficiaries  were  a  fiuctuating  class 
holding  a  devise  to  a  lodge  of  Odd  Fellows  "  for  the  benefit  of  the 
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widows  and  orphans  "  was  sufficiently  definite;  Johnson  v.  Johnson, 
92  Tenn.  666,  36  Am.  St  Rep.  108,  23  S.  W.  116,  22  L.  B.  A.  181, 
holding  a  deylse  for  a  charitable  purpose  to  wife  and  daughter,  with 
power  to  nominate  their  successors  from  testator's  descendants, 
and  on  failure  to  revert  to  a  designated  board,  sufllclently  provided 
for  the  trustees;  Blair  v.  Odin,  3  Tex.  302,  arguendo,  that  a  legiu- 
latlve  grant  of  a  block  of  land  on  the  east  side  of  the  principal 
square  In  all  new  towns  under  the  law  of  Goahuila  and  Texas  to 
the  Catholic  church  was  sufllciently  certain  by  civil  and  common 
law;  Paschal  v.  Acklin,  27  Tex.  200,  holding  a  bequest  in  favor  of 
the  poor  of  Sumner  county  was  enforceable  as  a  charity;  Sear 
bum's  i:xrs.  y.  Seabum,  16  Gratt  426,  holding  that  a  bequest  of 
money  to  be  expended  in  building  a  church  at  a  specified  place,  or 
for  the  support  of  the  pastor  of  such  church,  is  not  authorized  by 
the  State  law  and  void  for  uncertainty;  Protestant  Episcopal  Edu- 
cational Society  V.  Churchman's  Beps.,  80  Va.  763,  sustaining  a 
bequest  to  the  society  "to  be  used  exclusively  for  educating  poor 
young  men  for  the  Episcopal  ministry; "  Webster  v.  Morris,  66  Wis. 
308,  57  Am.  Bep.  286,  28  N.  W.  366,  holding  that  the  establishment 
of  a  school  for  the  education  of  young  persons  in  the  domestic  and 
useful  arts  was  a  valid  charitable  purpose. 

Distinguished  in  Wilson  v.  Perry,  29  W.  Va.  193,  194,  1  S.  E.  320, 
commenting  on  principal  case  in  its  relation  to  Galleys'  Exrs.  v. 
Attorney-General,  supra,  holding  bequests  to  various  described 
charities  void  for  uncertainty. 

Charitable  usee.— Jurisdiction  of  courts  of  equity  in  cases  of 
charities  is  inherent  and  independent  of  the  statute  of  43  Elizabeth 
p.  196. 

This  holding  has  been  extensively  indorsed  and  relied  upon  by 
the  citing  cases,  which  are  in  part  as  follows:  Fontain  v.  Bavenel, 
17  How.  394,  398,  15  L.  90,  92,  concurring  opinions,  affirming  this 
rule  as  to  Federal  equity  courts,  majority  denyfng  inherent  juris- 
diction of  Federal  equity  courts  in  case  of  charities;  Quid  v.  Wash- 
ington Hospital,  96  U.  S.  309,  24  L.  450,  affirming  S.  C,  1  McAr. 
549,  651,  29  Am.  Bep.  609,  610,  holding  the  statute  of  Elizabeth 
was  never  In  force,  in  District  of  Columbia;  Kain  v.  Gibboney,  101 
U.  S.  366,  25  L.  814,  holding  this  rule  was  universal  except  in  the 
Htates  of  Virginia,  Maryland  and  North  Carolina,  and  that  in  Vir- 
ginia courts  of  chancery  had  no  jurisdiction  to  sustain  a  charity 
when  the  objects  were  indefinite  and  uncertain;  Bussell  v.  Allen, 
107  a  8.  167,  27  L.  899,  2  S.  Ct  331,  arguendo,  that  the  doctrine 
of  charitable  uses  did  not  derive  its  origin  in  the  statute  of  Eliza- 
beth; Mormon  Church  v.  United  States,  136  U.  S.  52.  34  L.  494,  10 
8.  Ct  806,  in  general  discussion,  holding  where  the  particular  use 
designated  was  unlawful  and  contrary  to  public  policy,  the  Court 
<rf  Chancery  might  reform  the  illegal  trust;  Cresson  v.  Cresson,  6 
JW.  Oaa.  807,  arguing  that  there  never  was  a  time  when  a  grant 
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or  deylse  to  an  indlyldnal  for  an  adequately  expressed  nse,  not 
superstitious,  was  without  protection  in  England;  White  v.  Keller, 
68  Fed.  803,  SO  U.  S.  App.  275,  discussing  the  law  of  State  of 
Mississippi  on  charitable  devises;  Garter  v.  Balfour,  19  Ala.  825, 
holding  that  Court  of  Ohancery  has  jurisdiction  over  charitable  be- 
quests by  virtue  of  its  original  common-law  powers,  and  that  a 
bequest  to  named  societies  is  valid  if  they  were  organized  and 
known  by  those  names  at  testator's  death;  Williams  v.  Pearson,  38 
Ala.  305,  sustaining  an  executory  bequest  to  "  Pilgrims  Best  As- 
sociation," and  "Vienna  &  Gochrans  Will  Beat,"  to  be  loaned  out 
by  commissioners  and  the  interest  applied  to  the  education  of 
pauper  children;  Estate  of  Hinckley,  58  GaL  405,  498,  501,  holding 
that  the  repeal  of  the  statute  of  Elizabeth  in  States  detracted 
nothing  from  the  inherent  power  of  the  Ghancery  Gourt  to  estab- 
lish and  enforce  charities  when  certain  conditions  existed;  Wood- 
ruff V.  Marsh,  63  Gonn.  137,  88  Am.  St  Rep.  356^  26  AtL  851,  sus- 
taining a  bequest  to  trustees  to  maintain  a  home  for  destitute 
and  friendless  children  as  a  sufficiently  definite  charitable  bequest; 
State  V.  Griffith,  2  DeL  Gh.  419,  holding  that  the  chancery  courts  of 
the  State  had  full  jurisdiction  over  charitable  trusts;  Beall  v. 
Fox,  4  6a.  427,  428,  holding  a  court  of  equity  in  Georgia  has 
Jurisdiction  to  carry  into  effect  charitable  bequests  of  a  testator 
according  to  his  intention,  independent  of  statute  of  43  Elizabeth; 
Heuser  v.  Harris,  42  111.  433,  holding  the  Gourt  of  Ghancery  would 
appoint  a  trustee  of  a  charitable  bequest  when  there  was  no  power 
of  appointment  elsewhere;  Starkweather  vl  American  Bible  Society* 
72  111.  58,  22  Am.  Rep.  139,  holding  the  society,  being  incapable 
under  New  York  laws,  where  it  was  lncori>orated,  of  taking  real 
estate  by  devise,  cannot  take  in  Illinois,  and  as  to  such  real  estate 
there  is  an  intestacy;  Hoeffer  v.  Glogan,  171  111.  468,  63  Am.  St 
Rep.  245,  49  N.  E.  529,  40  L.  R.  A.  731,  holding  the  statute  of  43 
Elizabeth  was  a  part  of  the  common  law  of  Illinois,  but  the  equita- 
ble jurisdiction  over  charitable  trusts  was  independent  of  that 
statute. 

In  other  jurisdictions  the  following  indorse  and  rely  upon  the 
syllabus  holding:  McGord  v.  Ochiltree,  8  Blackf.  20,  holding  a  be- 
quest to  an  unincorporated  association  for  the  purpose  of  providing 
education  of  Presbyterian  ministers  was  void  at  law,  but  would 
be  enforced  in  equity,  both  under  and  independently  of  the  stat- 
ute of  Elizabeth;  Sweeney  v.  Sampson,  5  Ind.  476,  holding  a  bequest 
for  the  diffusion  of  useful  knowledge  amongst  the  institutes,  etc, 
of  the  working  classes  could  be  sustained  as  a  charity;  Grimes'  Ex- 
ecutors V.  Harmon,  35  Ind.  230,  231,  246,  9  Am.  Rep.  714,  715,  727, 
in  general  discussion  of  powers  of  Gourt  of  Ghancery,  holding  the 
courts  of  the  State  could  only  exercise  the  judicial  power  of  the 
English  Ghancery  Gourt,  they  could  administer  but  not  create  a 
trust;  Board  of  Gommrs.  v.  Rogers,  55  Ind.  302,  holding  a  Gourt 
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of  ChAOoery  could,  independently  of  the  statute  of  Klizabeth,  cause 
a  deyise  for  charitable  uses  to  be  upheld  and  executed;  Board  of 
CommrB.  t.  Dinwiddle,  189  Ind.  140,  87  N.  E.  700,  sustaining  a  be- 
quest to  a  board  of  county  commissioners  to  establish  a  home  for 
worthy  unfortunate  persons  and  orphan  boys;  Miller  v.  Chittenden, 
2  Iowa,  360,  holding  that  equity  will  carry  out  a  charitable  trust 
if  the  intent  of  the  donor  can  be  ascertained,  and  that  the  Juris- 
diction does  not  depend  on  the  statute  of  Elizabeth;  Johnson  y. 
Kayne,  4  Iowa,  191,  holding  where  a  trust  is  created  by  will  and 
is  sustainable  in  point  of  law,  a  court  of  equity  will  carry  it  into 
effect;  State  ▼.  Executors  of  McDonogh,  8  La.  Ann.  257,  In  con- 
curring opinion,  holding  that  legacies  to  municipal  corporations  "  to 
pious  uses,"  for  the  benefit  of  the  poor,  are  not  void  for  uncer- 
tainty; Tappan  v.  Deblois,  46  Me.  131,  holding  that  where  a  trust 
for  charitable  purposes  Is  definite  in  Its  objects,  lawful  and  to  be 
regulated  by  trustees  appointed  for  that  purpose,  the  court  of 
equity  has  Jurisdiction  oyer  it  independently  of  the  statute  of 
Elizabeth;  Jackson  y.  Phillips,  14  Allen,  577,  discussing  powers  of 
chancery  oyer  charitable  trusts,  holding  that  when  the  immediate 
object  of  the  trust  failed,  equity  would  frame  a  scheme  for  carry- 
ing out  the  puri>ose  of  the  trust  as  nearly  as  possible;  Penny  y. 
Groul,  76  Mich.  480,  48  N.  W.  652,  5  L.  R.  A.  863,  holding  In  case 
the  object  of  the  trust  is  exhausted,  the  fund,  instead  of  resulting 
to  the  donors,  is  subject  to  a  new  appointment;  therefore,  if  a 
municipal  corporation  be  abolished,  its  property  and  functions  may 
he  placed  in  such  hands  as  the  legislature  may  select;  Wade  y. 
Amerieaii  Colonization  Society,  7  Smedes  &  M.  695,  45  Am.  Dec. 
328,  holding  It  is  only  when  the  bequest  is  too  yague  or  indefinite 
for  those  intended  as  beneficiaries,  to  claim  any  interest  that  the 
doctrine  aa  to  charities  arises,  definite  charities  are  trusts  which 
equity  will  execute  by  ylrtue  of  its  ordinary  Jurisdiction;  Cham- 
bers y.  City  of  St  Louis,  29  Mo.  586,  holding  that  where  there  were 
trnstees  appointed  for  indefinite  and  general  charities,  they  would 
be  enforced  in  chancery  independently  of  the  statute  of  Elizabeth; 
Klssouri  Hist.  Society  y.  Academy  of  Sciences,  94  Mo.  467,  8  S.  W. 
348,  defining  the  essentials  of  "  a  charity  "  which  did  not  depend 
for  its  yalidity  on  the  statute  of  Elizabeth,  and  holding  the  power 
of  court  ot  equity  to  apply  the  doctrine  of  cy  pres  is  not  deriyed 
from  that  statute;  Hutchins  y.  George,  44  N.  J.  Eq.  126,  14  Atl.  109, 
holding  a  bequest  for  the  distribution  of  Henry  George's  books,  de- 
scribing the  existing  land  law  system  as  robbery,  is  not  such  a 
charity  as  courts  will  enforce. 

The  remaining  citing  cases  which  apply  the  principle,  are:  Shot- 
wen  y.  Mott,  2  Sandf.  Ch.  50,  affirming  the  rule  holding  that  be- 
quests for  the  benefit  of  New  York  Yearly  Meeting  of  Orthodox 
friends  and  for  the  relief  of  Indigent  persons  of  a  town,  were 
mrely  charitable  uses  subject  to  the  Jurisdiction  of  Court  of  Chan- 
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eery;  WlUiams  v.  WilUams,  8  N.  Y.  542,  552,  holding  the  provisions 
of  the  revised  statutes  as  to  uses  and  trusts,  do  not  apply  to  char- 
itable uses  (note  this  case  was  overruled  in  Holmes  v.  Mead,  52 
N.  Y.  332);  Pennoyer  v.  Wadhams,  20  Or.  279,  25  Pac.  722,  11  L.  B. 
A.  211,  holding  equity  would  enforce  a  trust  devise  to  build  a  Pres- 
byterian church  and  parsonage,  although  there  was  no  Presbyterian 
church  organization  or  society  in  the  place  at  time  of  testator's 
death;  Derby  v.  Derby,  4  R.  I.  436,  sustaining  a  bequest  to  a  min- 
ister in  trust  to  apply  it  to  the  relief  of  the  destitute,  as  usually 
distributed  by  the  minister  at  large  in  Boston,  as  a  good  charitable 
trust,  both  at  common  law  and  under  a  statute  of  Rhode  Island: 
Pell  V.  Mercer,  14  R.  I.  436,  discussing  the  doctrine  of  cy  pres, 
holding  that  a  bequest  of  personalty  in  trust  for  such  works  of 
religion  or  benevolence  as  the  executors  might  select,  was  a  good 
;?ift  for  charitable  purposes;  Attorney-General  v.  Jolly,  1  Rich.  Bq. 
107,  42  Am.  Dec.  351,  holding  the  statute  of  Elizabeth  had  never 
been  adopted  in  South  Carolina,  and  that  independently  the  Court 
of  Chancery  had  Jurisdiction  to  enforce  all  charitable  uses  except 
perhaps  a  charity  at  large;  State  v.  Columbia,   12  S.  C.  402,  In 
dissenting  opinion,  showing  the  Jurisdiction  of  the  Court  of  Chan- 
<!ery  in  the  State  was  equal  to  that  of  the  English  court;  Green  v. 
Allen,  5  Humph.  222,  in  dissenting  opinion,  majority  holding  the 
Court  of  Chancery  in  State  of  Tennessee  had  no  Jurisdiction  over 
charities  beyond  that  of  the  chancellor  in  England;  Franklin  v. 
Armfield,  2  Sneed,  346,  holding  the  English  doctrines  as  to  Juris- 
diction of  chancery  over  charities  had  been  in  part  adopted  in 
Tennessee  and  that  a  sale  would  be  decreed  in  chancery  of  prop- 
erty in  the  execution  of  a  charitable  trust;  Hopkins  v.  Upshur,  20 
Tex.  96,  70  Am.  Dec.  379,  holding  that  Court  of  Chancery  will  en- 
force an  agreement  to  subscribe  for  the  erection  of  a  church  on 
the  faith  of  which  the  vestry  Incurred  liabilities;  Protestant  Epis- 
copal B.  Society  v.  Churchman's  Reps.,  80  Va.  768,  773,  commenting 
on  case  of  Gallego  v.  Attorney-General,  in  3  Leigh,  450,  showing  it 
had  been  overruled  by  principal  case  on  the  question  of  chancery 
Jurisdiction;  Trustees  v.  Guthrie,  86  Va.  14(5,  147,  148,  151,  10  S.  E. 
324,  325,  326,  6  L.  R.  A.  330,  331,  332,  and  n.,  also  discussing  Gal- 
lego V.  Attorney-General,  supra,  and  holding  It  was  overruled  by 
principal  case,  and  that  in  any  event  the  State  act  of  1839  made 
enforceable  all  gifts  to  charitable  uses  subject  to  certain  restric- 
tions; Ruth  V.  Oberbrunner,  40  Wis.  256,  holding  State  law  had 
abolished  all  trusts  except  such  as  were  speciflcWly  authorized,  and 
that  a  devise  upon  trust  for  the  benefit  of  "the  Order  of  St  Do- 
minican and  St.  Catharine  Female  Academy,"  not  then  incorporated, 
was  void. 

Cited  also,  note  to  9  Am.  Dec.  578,  on  statute  of  Elizabeth,  re- 
garding uses;  id.  584,  on  doctrine  of  cy  pres  as  applied  in  United 
States;  note,  68  Am.  St  Rep.  255,  on  Jurisdiction  of  courts  of  equity 


298  Tidal  ▼.  Girard's  Bxtb.  ?How.  127-202 

oTer  diarltles  Independent  of  statute;   id.   268,   on  education  as 
ft  field  of  charitable  uses  and  trusts. 

Squity. —  It  is  no  proof  of  the  non-existence  of  equitable  rights 
that  there  exlsta  no  adequate  legal  remedy  to  enforce  them,  ppw 
19G,  197. 

Cited  in  Johnson  ▼.  Mayne,  4  Iowa,  191,  holding  bequests  to  an 
unincorporated  association  for  purposes  of  general  and  indefinite 
charity  may  be  good,  and  a  bequest  will  not  fail  because  no  trustees 
ftre  appointed  to  take  it;  Drury  ▼.  Inhabitants  of  Natick,  10  Allen, 
181«  arguendo,  that  in  the  colonial  times  the  want  of  chancery 
Jurisdiction  did  not  affect  the  yalldity  of  charitable  bequests  when 
sufficient  in  form;  Saltonstall  v.  Sanders,  11  Allen,  466,  holding 
the  Jurisdiction  of  a  particular  court  is  not  the  test  of  what  is  a 
charity  and  sustaining  a  bequest  to  his  executors  as  intended  for 
the  general  relief  of  the  poor. 

Charitable  devise  is  not  void  as  hostile  to  the  Ohristian  religion 
because  it  excludes  ministers  of  religion  from  holding  office  in  it, 
and  limits  the  instruction  to  scholars  to  pure  morality,  thereby  ex- 
cluding all  instruction  in  the  Christian  religion,  p.  107. 

Cited  and  rule  applied  in  United  States  v.  World's  Columbian 
Exposition,  56  Fed.  645,  holding  a  gift  by  Congress  to  the  World's 
Columbian  Bxpositlon  on  condition  it  should  be  closed  on  Sundays 
constituted  a  charitable  gift  on  condition  enforceable  in  equity  and 
constitutional;  Webster  v.  Morris,  66  Wis.  388,  67  Am.  Rep.  281,  28 
N.  W.  361,  holding  that  a  condition  attached  to  a  legacy  that  it 
slionld  be  paid  only  if  legatee  had  learned  some  useful  trade,  busi- 
ness or  profession  and  was  of  good  moral  character,  was  not  con- 
trary to  good  morals  or  public  policy  and  was  valid;  note  to  8  Am. 
St  Bep.  413,  on  what  constitutes  a  sectarian  institution  or  school. 

Christianity  is  a  part  of  the  common  law  of  the  State  of  Penn- 
sylvania thus  far  that  its  divine  origin  and  truth  are  admitted,  but 
the  bill  of  rights  extends  to  all  sects,  whether  Christian  or  not,  p. 
196. 

Cited  in  Holy  Trinity  Church  v.  United  States,  143  U.  S.  471,  36 
L.  232,  12  S.  Ct  616,  arguendo,  that  the  immigration  act  did  not 
apply  to  a  contract  with  an  alien  ndnister  of  religion  to  remove  to 
the  United  States  and  enter  the  service  of  a  religious  society  as  its 
minister;  Goodrich  v.  Goodrich,  44  Ala.  673,  as  authority  for  dictum 
that  whatever  is  irreligious  in  most  cases  is  wrong,  and  in  many  is 
illegal,  applied  to  definition  of  legal  cruelty  as  grounds  for  divorce; 
Shoyer  v.  State,  10  Ark.  263,  holding  act  forbidding  keeping  gro- 
ceries open  on  Sunday,  constitutional;  State  v.  Bott,  81  La.  Ann. 
688,  33  Am.  Rep.  227,  holding  a  State  law  authorizing  parochial 
authorities  to  prohibit  the  sale  of  liquor  on  Sundays  constitu- 
tional, and  an  ordinance  passed  thereunder  does  not  have  for  its 
object  the  enforcement  of  the  observance  of  the  Christian  Sabbath; 
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Hale  y.  Everett,  58  N.  H.  20G,  243,  in  dissenting  opinion,  arguendo, 
tiiat  the  dictum  was  not  true  strictly,  and  that  Unitarians  were 
included  in  the  denomination  of  Christian;  Zeisweiss  v.  James,  63 
Pa.  St  471,  3  Am.  Rep.  564,  holding  a  devise  to  a  society  to  be 
afterwards  incorporated,  to  be  called  "  The  Infidel  Society  in  Phila- 
delphia," to  build  a  hall  for  the  free  discussion  of  religion,  politics, 
etc.,  was  void  as  an  insult  to  Christianity;  State  v.  District  Board, 
76  Wis.  210,  20  Am.  St  Rep.  60,  44  N.  W.  978,  7  L.  R.  A.  841,  in  con- 
curring opinion,  holding  the  stated  reading  of  the  Bible  as  a  text- 
book in  the  public  schools  is  "sectarian  instruction"  within  the 
meaning  of  the  Constitution,  section  8,  article  X.  Note  to  9  Am. 
Dec.  580,  on  charitable  uses,  what  are;  note  to  49  Am.  Dec.  619,  on 
constitutionality  of  Sunday  laws. 

Distinguished  in  Manners  v.  Library  Co.,  98  Pa.  St  172,  89  Am. 
Rep.  744,  holding  that  a  direction  in  a  gift  to  foun'd  and  endow  a 
library,  not  to  exclude  any  books  differing  from  conventional  ideas 
on  theology,  etc.,  with  a  direction  to  publish  certain  works  averred 
to  be  atheistical,  would  not  avoid  the  trust  and  the  condition,  if 
Illegal,  would  be  disregarded. 

Charitable  uses  — Public  policy.— Courts  cannot,  in  considering 
an  objection  to  the  validity  of  a  charitable  bequest  as  hostile  to  the 
Christian  religion,  go  beyond  the  record,  nor  look  at  general  con- 
siderations of  supposed  public  interest  of  the  State  beyond  what 
Its  Constitution  and  laws  and  judicial  decisions  show,  pp.  198, 199. 

Cited  approvingly  and  relied  upon  in  Swann  v.  Swann,  21  Fed.  301, 
holding  a  contract  made  on  Sunday,  valid  by  the  law  of  the  State 
where  made,  will  be  enforced  by  courts  of  another  State  by  whose 
laws  it  would  be  void;  United  States  v.  Trans-Missouri  Freight 
Association,  58  Fed.  69,  19  U.  S.  App.  86,  24  L.  R.  A.  83,  holding 
the  same  principle  applied  to  determining  the  public  policy  of  a 
nation,  as  regards  the  interstate  commerce  act  of  1887;  Hartford 
Fire  Ins.  Co.  v.  Chicago,  etc,  Ry.  Co.,  70  Fed.  202,  86  U.  S.  App. 
152,  30  L.  R.  A.  197,  affirming  S.  C,  62  Fed.  906,  in  inquiring  into 
the  public  policy  of  a  State  with  regard  to  leases  exempting  a  lessor 
from  liability  for  destruction  of  buildings  on  the  leased  land  through 
his  negligence,  the  land  being  a  part  of  a  railroad  company's  depot 
grounds;  Smith  v.  Du  Bose,  78  6a.  440,  6  Am.  St  Rep.  272,  3  S.  E. 
316,  in  considering  the  provisions  of  a  will  claimed  to  be  void  as 
against  public  morals,  holding  the  court  could  only  inquire  into 
what  the  law  was,  not  whether  it  was  good  or  bad  policy;  Bamum 
V.  Mayor,  etc.,  of  Baltimore,  62  Md.  291,  holding  that  a  bequest 
contingent  on  the  legatee  withdrawing  from  a  church  if  a  member, 
the  Income  to  be  paid  to  him  for  life  until  he  became  a  member, 
was  not  against  public  policy;  Hollls  v.  Drew  Theological  Seminary, 
95  N.  Y.  172,  holding  gifts  to  charitable,  benevolent,  scientific  or 
educational  institutions  are  not  against  public  policy,  and  there 
is  no  public  policy  outside  of  the  statutes  which  condemns  gifts 
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to  such  InBtltutions,  although  contained  in  a  will  executed  within 
two  months  of  testator's  death;  Gross  y.  United  States  Trust  Ck>.,  131 
N.  Y.  844,  27  Am.  St  Rep.  606,  30  N.  B.  128,  16  L.  R.  A.  610,  hold- 
ing an  action  would  not  lie  to  declare  invalid  a  testamentary  dis- 
position of  personal  property  in  New  York  State  by  a  resident  of 
another  State  and  then  valid,  but  which  would  be  invalid  if  the 
win  had  been  governed  by  laws  of  New  York;  Lancaster  v.  Am- 
sterdam Imp.  Ck).,  140  N.  Y.  589,  35  N.  B.  968,  24  L.  R.  A.  332,  and  n.. 
holding  there  was  nothing  in  the  Ck)nstitution  of  the  State  to  prevent 
foreign  corporations  from  acquiring  and  holding  real  estate  for  the 
transaction  of  any  lawful  business;  People  v.  Hawkins,  157  N.  Y.  12, 
51  N.  B.  260,  42  L.  R.  A.  495,  holding  that  the  amendment  to  the  State 
Oonstltotion,  with  re8i>ect  to  prison  labor,  does  not  indicate  any 
public  policy  to  suppress  competition  of  prison  with  free  labor,  and 
that  the  statute  requiring  goods  to  be  labelled  "convict-made" 
violates  the  Federal  Ck)nstitution. 

Charitable  uses.— A  devise  In  trust  for  the  maintenance  of  a 
school  or  college  for  indigent  boys  is  a  valid  charitable  bequest,  al- 
though ecclesiastics  are  prohibited  from  exercising  any  trust  or 
duty  concerning  the  college,  and  even  forbidden  admission  within 
Its  doors,  pp.  191,  197-20L 

Cited  in  Field  v.  Drew  Theological  Seminary,  41  Fed.  873,  to 
point  that  education  Is  a  valid  charitable  use. 

Miscellaneous.—  Oited  in  Oirard  v.  Philadelphia,  7  Wall.  12,  19  L. 
66,  and  Philadelphia  y.  Girard,  45  Pa.  St  29,  84  Am.  Dec.  477,  both 
respecting  other  branches  of  principal  case;  referred  to  In  Banks 
V.  McDivitt,  13  Blatchf.  167,  F.  0.  961,  as  a  citation  In  a  book  the 
copyright  of  which  was  there  in  dispute;  also  in  Miller  v.  Lerch,  1 
WalL  Jr.  216,  F.  0.  9,579,  and  State  v.  Griffith,  2  Del.  Gh.  403,  both 
referring  to  Binney's  argument;  Girard  v.  New  Orleans,  2  La.  Ann. 
899,  Involving  the  bequest  to  New  Orleans  under  the  Girard  will; 
Attorney-General  v.  Boston,  123  Mass.  479,  using  a  suggestion  In 
the  principal  case  that  water  supply  was  a  legitimate  purpose  of 
a  municipal  corporation  as  argument  that  If  water  rates  had  been 
collected  and  misapplied  it  would  have  been  a  misappropriation 
of  funds  held  for  a  charitable  purpose,  which  would  have  sup- 
ported an  information  in  the  name  of  the  attorney-general;  Ghapln 
V.  School  District,  35  N.  H.  455,  arguendo,  that  a  variation  from 
the  legal  designation  is  a  devise  or  conveyance  to  a  corporation  will 
not  Invalidate  the  trust,  provided  what  corporation  was  meant  can 
be  sufficiently  ascertained  from  the  terms  used;  Webster  v.  Wig- 
gin,  19  R.  L  98,  31  Ati.  828,  28  L.  R.  A.  515.  Kelly  v.  Nichols,  18  R.  I. 
71,  25  Aa  843,  19  L.  R.  A.  428.  Levy  v.  Levy,  33  N.  Y.  104,  and 
Pennoyer  v.  Wadhams,  20  Or.  280,  25  Pac.  722,  11  L.  R.  A.  212,  all 
citing  Binney's  definition  of  a  charity;  Brown  v.  Brown,  7  Or.  298, 
■a  authority  forbidding  that  the  rule  aa  to  perpetiilt!(»a  does  not 
attach  to  trusts  for  charitable  or  public  uses;   note,   this  point 
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was  not  touched  upon  in  principal  case;  Franklin  ▼.  Armfield,  2 
Sneed,  353,  arguendo,  by  analogy  to  principal  case  that  a  motive  of 
the  testator  personal  to  the  beneficiary  would  not  vitiate  a  donation 
to  a  charitable  use. 

2  How.  202-209,  11  L.  236,  CHAPMAN  v.  FORSYTH. 

Insolvency.—  Mduclary  debts  contracted  before  the  bankruptcy 
act  of  1841,  constitute  no  objection  to  a  discharge  of  same  person 
from  other  debts,  p.  208. 

Cited  and  followed  in  In  re  Thomas,  92  Fed.  914,  holding  that  a 
discharge  cannot  be  refused  except  for  one  of  the  two  reasons 
specified  in  the  act,  mere  allegation  of  belief  that  the  bankrupt  has 
funds  to  pay  claims  is  not  sufficient;  Sorden  v.  Qatewood,  1  Ind. 
108,  holding  that  one  who  as  defendant  relied  on  his  discharge  to 
defeat  a  claim  for  a  debt  existing  at  the  passage  of  the  act  must 
show  that  the  debt  is  not  within  the  exception  of  the  act;  Day  v. 
Bardwell,  97  Mass.  265,  discussing  the  effect  on  the  State  insolvent 
laws  of  the  l>ankrupt  act  of  1867. 

Insolvency.— Fiduciary  debts  under  bankrupt  act  of  1841  are 
those  where  the  trust  is  technical  not  implied.  A  factor  who  retains 
money  of  his  principal  is  not  a  fiduciary  debtor,  p.  208. 

The  citations  mark  this  case  as  a  leading  authority  upon  the 
foregoing  proposition.  Federal  court  citing  cases  which  apply  the 
rule  are:  Neal  v.  Clark,  95  U.  S.  708,  ^  L.  587,  holding  the  word 
"  fraud  "  in  bankrupt  act  of  1867,  section  33,  means  positive  fraud 
or  fraud  in  fact,  not  implied  fraud  or  at  law  which  may  exist  with- 
out imputation  of  bad  faith;  Hennequin  v.  Clews,  111  U.  S.  679,  680, 
681,  682,  683,  28  L.  567,  568,  4  S.  Ct  578,  579,  580,  affirming  S.  C,  77 
N.  Y.  430,  33  Am.  Rep.  643,  holding  a  mortgage  of  securities  held 
by  the  mortgagor  as  security  for  a  debt  due  to  him  does  not  create 
a  debt  of  a  fiduciary  character;  Noble  v.  Hammond,  129  XT.  S.  68>  69, 
32  L.  623,  9  S.  Ct  236,  237,  holding  a  debt  collected  for  another 
person  and  mixed  with  collector's  own  funds  without  fraudulent 
intent  is  not  of  a  fiduciary  character;  Upshur  v.  Briscoe,  138  U.  S. 
375,  34  L.  935,  11  S.  Ct  316,  affirming  S.  C,  37  La.  Ann.  150,  151,  152, 
following  Hennequin  v.  Clews,  supra,  holding  that  when  an  instru- 
ment  relied  on  as  creating  a  trust  in  fact  created  the  relation  of 
debtor  and  creditor,  the  subsequent  loss  of  the  fund  was  covered 
by  the  discharge  in  bankruptcy  of  the  obligor;  Re  Abner  B.  Smith, 
9  Ben.  495,  496,  F.  C.  12,976,  18  N.  B.  R.  24,  following  Neal  v.  Clark, 
supra,  holding  as  to  factors  no  change  in  the  law  had  been  made 
by  the  bankrupt  act  of  1867,  §  5117.  R.  S.  tJ.  S.;  Grover  &  Baker 
S.  M.  Co.  V.  Clinton,  5  Biss.  327,  328,  329,  8  N.  B.  R.  314,  316,  F.  O. 
5,845,  to  same  effect  as  to  moneys  collected  by  an  agent;  United 
States  V.  Garretson,  42  Fed.  23,  arguendo,  as  to  proper  construction 
of  general  words  in  a  statute  following  or  preceding  particular 
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wordSi  holding  the  latter  qualify  or  restrain  the  former;  Keime  ▼. 
Gnff,  17  N.  B.  B.  321,  14  Fed.  Gas.  219,  holding  the  default  of  a 
tector  in  not  making  payment  to  his  principal  is  not  a  fraud  nor 
is  the  debt  created  thereby  of  a  fiduciary  character. 

In  the  State  courts,  the  following  among  others,  cite  and  apply  the 
rule:    Anstill  v.  Crawford,  7  Ala.  340.  holding  a  factor  is  not  a 
fidociary  agent  under  the  bankrupt  law;  Woolsey  v.  Cade,  54  Ala. 
383,  384,  386,  25  Am.  Bep.  712,  713,  714,  holding  that  a  debt  due  a 
plants  from  a  cOtton  factor  and  commission  merchant  for  pro- 
ceeds of  cotton  sold  is  not  of  a  "  fiduciary  character; "  Sanders  ▼. 
Sand^^  56  Ark.  588,  589,  590,  20  S.  W.  518,  holding  by  analogy 
tliat  under  the  State  Constitution  the  homestead  of  an  attomey-at- 
law  could  not  be  subjected  to  lien  of  a  Judgment  for  money  held 
by  him  as  surety  to  protect  him  against  loss  and  converted  to  his 
own  use;  Chipley  t.  Frlerson,  18  Fla.  642,  643,  644,  645,  holding  a 
claim  against  a  consignee  of  grain  for  sale  on  commission  for  with- 
holding the  proceeds  is  not  a  debt  contracted  in  a  fiduciary  capacity 
under  the  bankrupt  law  of  1867;  Georgia  Railroad  v.  Cubbedge,  75 
Ga.  323,  saying  when  one  Is  intrusted  with  the  effects  of  another 
to  sell  or  dispose  of  for'the  benefit  of  the  latter,  failure  to  account 
does  not  create  a  fiduciary  debt;  Wilson  v.  Kirby,  88  IlL  570,  ar- 
jTuendo,  by  analogy  in  construing  the  statute  giving  preference  in 
claims  against  estate  of  a  deceased  to  one  for  money  received  in 
trust  for  any  purpose;  Pierce  v.  Shippee,  90  111.  376,  holding  that 
the  furnishing  of  money  to  a  person  for  use  in  a  speculative  pur- 
chase showing  profit  and  loss,  created  a  partnership  and  not  a  fidu- 
ciary relation;  Svanoe  v.  Jurgens,  144  111.  513,  33  N.  B.  957,  holding 
an  agent  of  a  bank  selling  its  drafts  on  foreign  countries  for  which 
he  was  to  account  did  not  hold  the  money  received  in  trust  for 
any  purpose,  and  on  his  death  the  claim  of  the  bank  was  not  entl- 
tied  to  preference;  Shipherd  v.  Fumess,  153  ni.  596,  698,  39  N.  B. 
1098,  1099,  holding  the  maker  of  notes  indorsed  and  negotiated  by 
a  deceased  to  raise  money  for  maker's  use  not  entitled  to  prefer- 
ential claim  against  his  estate  for  an  unsettled  balance;  Du  Pont 
v.  Beck,  81  Ind.  274,  holding  obligation  of  a  factor  or  commission 
agent  is  not  a  fiduciary  debt,  collecting  authorities;  Goddin  v.  Neal, 
99  Ind.  338,  holding  a  Judgment  on  a  demand  for  money  had  and 
received  not  shown  to  have  been  based  on  a  technical  or  express 
trust  is  barred  by  a  discharge  In  bankruptcy;  Commercial  Bank 
V.  Buckner;  2  La.  Ann.  1025,  applying  the  rule  to  construing  the 
term  "  trust  funds  "  in  section  4  of  the  act,  and  that  a  factor  re- 
ceiving a  note  tor  collection  did  not  act  in  a  fiduciary  capacity, 
nor  was  the  money  so  received  a  "trust  fund;"  Baines  v.  Adams,' 
33  La.   Ann.   47,  holding  that  drafts  drawn  against  proceeds  of 
cotton  in  the  hands  of  a  factor  accepted  and  not  paid  by  him  at 
maturity,  but  taken  up  and  paid  by  the  drawer  does  not  constitute 
a  fiduciary  debt  (distinguishing  Desoboy  v.  T^te,  Infra) ;  Phillips  v. 
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Russell,  42  Me.  361,  holding  one  intrusted  with  money  to  take  to  a 
distant  place  to  pay  a  note  did  not  act  In  a  fiduciary  capacity,  but 
merely  as  a  bailee  (see  Herman  ▼.  Lynch,  26  Kan.,  infra);  Morrison 
y.  Savage,  56  Md.  146,  146,  holding  In  an  action  against  a  discharged 
bankrupt  to  recover  a  balance  due  on  a  subscription  to  stock  of  a 
corporation  there  was  no  fiduciary  relation. 

Elsewhere,  other  State  court  citing  cases  make  the  following  appli- 
cations:   Hayman  v.  Pond,  7  Met  330,  following  the  principal  case 
as  to  a  factor;  Wolcott  v.  Hodge,  15  Gray.  547,  77  Am.  Dec.  881, 
holding  a  debt  arising  from  neglect  of  an  attomey-at-law  to  pay 
over  money  collected  for  a  client  Is  not  one  of  a  fiduciary  character; 
Halplne  v.  May,  100  Mass.  499,  holding  a  deposit  of  money  with  a 
broker  f oF  purchase  of  stocks,  to  be  accounted  for  on  demand,  does 
not  create  a  fiduciary  debt;  Oronan  v.  Cotting,  104  Mass.  248,  6 
Am.  Rep.  234,  holding  delivery  of  property  by  a  debtor  to  a  cred- 
itor to  be  sold  and  proceeds  applied,  part  in  satisfying  the  debt  and 
balance  to  paid  to  the  debtor,  does  not  create  a  fiduciary  relation  as 
to  the  balance;  Woodward  v.  Towne,  127  Mass.  42,  34  Am.  Rep.  338, 
holding  a  debt  created  by  a  person  acting  as  an  attorney  In  fact 
is  not  created  in  any  fiduciary  character;  Green  v.  Chilton,  67  Miss. 
599,  34  Am.  Rep.  483,  holding  the  liability  of  a  collecting  agent  to 
his  bank  for  misappropriation  of  proceeds  of  notes  sent  him  for 
collection  is  not  a  fiduciary  debt;  Grantham  v.  Olark,  62  N.  H.  427, 
holding  a  debt  due  from  a  collector  of  taxes  for  taxes  collected  and 
not  paid  over  is  not  barred  by  a  discharge  in  bankruptcy;  Gibson  v. 
Gtorman,  44  N.  J.  L.  327,  holding  a  deposit  received  by  an  auctioneer 
was  not  received  in  a  fiduciary  character  as  to  the  purchaser,  and 
was  discharged  by  the  auctioneer's  discharge  In  bankruptcy,  col- 
lecting and  reviewing  authorities;  Palmer  v.  Hussey,  87  N.  Y.  308, 
holding  that  where  there  was  a  deposit  of  bonds  with  a  broker, 
subject  to  owner's  order  on  ten  days'  notice,  coupons  to  be  collected 
for  his  account  free  of  charge,  there  was  no  fiduciary  character  in 
the  transaction;  Lawrence  v.  Harrington,  122  N.  Y.  412,  26  N.  E. 
407,  holding  that  conversion  is  not  fraud  within  the  meaning  of  the 
act,  and  the  expression   "fiduciary  character"  does  not  Include 
implied  trusts;  Mulock  v.  Byrnes,  120  N.  Y.  25,  26,  29  N.  B.  244, 
holding  that  a  Judgment  recovered  on  an  indebtedness  incurred  by 
failure  of  defendant  to  pay  over  rents  collected  by  him  as  agent  is 
barred  by  his  discharge  in  bankruptcy;  Williamson  v.  Dickens,  5 
Ired.  263,  holding  a  discharge  in  bankruptcy  Is  no  bar  to  an  action 
in  tort  for  breach  of  contract  and  also  in  trover  for  conversion  of 
securities  placed  in  an  agenfs  hands  for  collection;  Bissell  v.  Oou- 
chaine,  15  Ohio,  64,  holding  that  one  who  receives  money  to  psy 
to  another  on  a  note  of  the  employer  and  refuses  to  do  so  does  not 
hold  the  money  in  a  fiduciary  character;  Curtis  &  Co.  v.  Waring  & 
Co.,  92  Pa.  St.  109,  holding  the  same  Interpretation  as  to  factors' 
debts  given  to  the  act  of  1841,  must  be  given  to  the  act  of  1867,  that 
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tber  were  not  fldndary;  Scott  v.  Porter  Bros.,  93  Pa.  St  40,  41,  39 
Am.  Rep.  720,  721,  following  Curtis  &  Co.  v.  Waring  &  Co.,  supra, 
to  same  point  and  effect;  Pankey  t.  Nolan,  6  Humph.  155,  156,  hold- 
ing an  agent  who  retains  money  of  his  principal  is  not  a  fiduciary 
debtor;  Kaufman  v.  Alexander,  53  Tex.  568,  applying  rule  in  con- 
struing the  demand  made  on  a  contract  holding  the  demand  took 
away  the  fiduciary  character  of  the  relationship;  Hammond  v. 
Noble,  57  Vt  200,  accepting  the  ruling  as  to  fiduciary  trusts,  but  in 
a  case  where  a  mere  bailee  of  money  without  hire  used  the  money 
and  lost,  holding  that  his  use  was  a  fraudulent  conversion  and  not 
discharged  by  bankruptcy;  Slayton  y.  Wells,  66  Vt  63,  holding  no 
fiduciary  relations  existed  between  consignor  and  commission  agent. 

Cited  also  in  Owsley  v.  Cobin,  F.  C.  10,636,  15  N.  B.  R.  490;  note 
to  77  Am.  Dec.  885,  on  fiduciary  debts  within  the  meaning  of  the 
bankrupt  and  insolvent  laws;  note  in  33  Am.  Rep.  645,  646,  647, 
containing  long  extract  from  decision  in  Keime  v.  Graff,  17  N.  B. 
R.  821,  14  Fed.  Cas.  219,  supra;  note  to  34  Am.  Rep.  338,  referring 
to  the  decision  in  Green's  Bank  v.  Chilton,  57  Miss.  599,  84  Am. 
Rep.  483,  supra;  important  note  in  39  Am.  Rep.  722,  723,  724,  725, 
726,  grouping  and  comparing  the  decisions  on  the  question  of 
fiduciary  debts. 

Dissented  from  in  Union  Stockyards  v.  Gillespie,  137  U.  S.  419, 
420,  34  L.  727,  728,  11  S.  Ct  121,  holding  that  a  bank  which  re- 
ceives from  a  factor  in  payment  of  his  debt  to  it,  moneys  which 
it  must  know  were  the  proceeds  of  his  principal's  property,  is 
bound  to  account  therefor  to  the  principal;  Re  Seymour,  1  Ben. 
352,  1  N.  B.  R.  32,  F.  O.  12,684,  arguing  that  under  the  bankrupt  act 
of  1867  the  term  **  fiduciary  "  had  been  extended  to  a  debt  created 
by  defalcation  of  the  bankrupt  while  acting  in  any  fiduciary 
capacity,  and  extended  to  a  debt  of  a  commission  agent;  Re  Kim- 
bsU.  6  Blatchf.  294,  2  N.  B.  R.  114,  F.  C.  7,769,  holding  defalcation 
of  a  commission  agent  was  one  created  while  acting  in  a  fiduciary 
character  and  was  not  discharged  by  bankruptcy;  Fulton  v.  Ham- 
mond, 11  Fed.  294,  295,  holding  the  act  of  1867  made  no  difference 
between  express  and  implied  trusts,  and  that  a  debt  by  embezzle- 
ment of  money  collected  by  a  bankrupt  as  agent  for  another  was 
not  discharged  by  pzoceedings  in  bankruptcy;  Herrllch  v.  Mc- 
Donald, 80  Cal.  479,  481,  22  Pac.  301,  holding  the  rule  does  not 
apply  to  a  dealer  in  mining  stock  specially  intrusted  with  money 
to  invest  for  another,  he  is  not  a  general  factor  but  holds  the 
money  in  a  fiduciary  relation  as  trustee  of  the  principal;  Matteson 
V.  Kellogg,  15  IlL  549,  holding  where  money  or  property  Is  intrusted 
to  another  to  be  used  in  a  particular  way,  e.  g.,  for  investment  in 
land,  then  it  is  held  in  a  fiduciary  capacity;  Herman  v.  Lynch,  26 
Kan.  438,  440,  holding  that  the  act  of  1867  changed  the  law  and 
that  one  who  receives  money  to  purchase  exchange  and  remit  to 
third  parties  in  payment  of  a  debt  from  the  principal,  received  it 
io  a  fiduciary  character  and  his  discharge  in  bankruptcy  did  not 
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release  his  liability;  Banning  v.  Bleakley,  27  La.  Ann.  258,  282, 
263,  21  Am.  Bep.  555,  559,  560,  reviewing  anthoritiea,  and  holding 
that  factors  and  commlsBion  merchants  acted  in  a  fidnciary 
capacity  within  the  meaning  of  the  act  of  1867  and  were  not  le- 
llOTed  from  obligations  so  contracted  by  th^  discharge  in  bank- 
ruptcy; Desobry  v.  Tdte,  31  La.  Ann.  811,  813,  818,  83  Am.  Bep. 
233,  234,  holding  on  the  first  hearing  that  the  rule  established  by 
the  principal  case  as  to  factors  must  be  followed,  but  on  the  re- 
hearing following  Banning  t.  Bleakley,  supra,  saying  that  the  words 
in  the  bankrupt  act  of  1867  would  be  construed  in  each  State  with  « 
reference  to  its  own  legislation;  Lemcke  v.  Booth,  47  Mo.  388,  4 
Am.  Rep.  327,  328,  holding  that  under  the  act  of  1867  a  commission 
merchant  acts  in  a  fiduciary  character;  White  t.  Piatt,  5  Den.  273, 
holding  that  one  to  whom  notes  or  eyidences  of  debt  are  intrusted 
for  collection  stands  in  a  fiduciary  relation  to  his  employer;  Mock 
V.  Howell,  101  N.  G.  445,  8  S.  E.  168,  holding  the  ruUng  did  not  apply 
to  case  of  a  sale  and  partition  of  real  estate  where  the  share  of  a 
married  woman  was  paid  to  her  husband  on  his  executing  a  bond 
to  pay  the  principal  at  his  death,  or  whenever  required,  into  court 
and  the  fund  was  lost  and  the  husband  became  a  bankrupt; 
Flanagan  t.  Pearson,  42  Tex.  5,  19  Am.  Bep.  43,  holding  the  re- 
lation of  attorney  and  client  is  within  the  class  of  trusts  described 
as  fiduciary;  Jones  y.  Clark,  25  Gratt  681,  holding  that  the  rule 
did  not  apply  to  debts  created  by  fraud,  that  there  might  be  con- 
structive fraud  and  that  by  concurring  in  a  fraudulent  breach  of 
trust  and  participating  in  a  fraudulent  sale,  defendant  incurred 
a  liability  which  was  not  discharged  in  bankruptcy;  Cromer  v. 
Cromer,  29  Gratt.  283,  holding  the  administrators  of  a  surety  to 
a  guardian's  bond,  who  has  paid  part  of  the  principal's  indebted- 
ness thereunder,  are  barred  by  the  principal's  discharge  in  bank- 
ruptcy; note  in  33  Am.  Rep.  238,  to  Desobry  v.  T6te,  supra,  being 
the  dissenting  opinion  in  the  case,  majority  holding  at  ante. 

Discharge  in  bankruptcy  does  not  affect  the  interest  of  fiduciary 
creditors,  and  although  the  bankrupt  schedule  the  debt  and  the  dls- 
charge  is  general  the  debt  is  not  discharged,  pp.  208,  209. 

Citing  in  Loring  v.  Kendall,  1  Gray,  312,  holding  a  probate  bond 
is  not  provable  against  one  of  the  sureties  before  a  breach  of  con- 
dition and  a  judgment  recovered  and  the  liability  is  not  barred  by 
a  certificate  of  discharge;  Baphael  v.  Mullen,  171  Mass.  113,  60  N. 
£.  515,  holding  that  a  bill  of  sale  having  been  found  by  the  master 
in  chancery  to  have  been  in  fact  made  in  trust,  the  obligation  of 
the  trustee  to  keep  the  proceeds  separate  and  turn  over  to  the 
settlor  the  residue  of  the  proceeds  remained  notwithstanding  his 
discharge  in  bankruptcy;  Stow  v.  Parka,  2  Pinn.  124,  holding  a 
plea  of  discharge  under  the  bankrupt  law  is  good  without  alleging 
that  the  debt  in  question  was  not  contracted  In  a  fiduciary  capacity. 


SOI  Chapman  ▼.  Forsyth.  2  How.  202-209 

Bankrupt,  In  his  schedule  suppressing  the  truth  or  stating  false- 
hood as  to  his  debts,  is  guilty  of  fraud,  and  this  may  be  shown 
against  his  discharge,  p.  209. 

Cited  in  Mabry  v.  Herndon,  8  Ala.  856,  commenting  on  the  fourth 
section  of  the  banlu*uptcy  act  of  1841  as  to  the  right  of  District 
Court  to  inquire  into  the  validity  of  a  dischar^^e  on  an  allegation 
of  fraud;  Burpee  v.  Sparhawk,  108  Mass.  116,  11  Am.  Rep.  823,  but 
holding  that  if  a  creditor,  fraudulently  omitted  from  the  schedule, 
applies  to  the  District  Court  to  annul  the  discharge  on  that  ground, 
he  has  made  himself  a  party  to  the  proceedings  and  cannot  im- 
peach the  discharge  in  any  other  proceeding;  Suydam  t.  Walker. 
16  Ohio,  125,  holding  a  certificate  in  a  fraudulent  bankruptcy  is 
unavailing,  and  if  pleaded  in  an  action  to  recover  a  pre-existing 
debt  the  bankruptcy  may  be  defeated  by  setting  forth  the  fraud. 

Insolvancy. —  C<»isent  of  creditor  is  required  to  subject  a 
fiduciary  debt  to  bankruptcy  act.  If  the  debt  is  scheduled  and  the 
creditor  proves  up  and  receives  dividend  he  is  estopped  from  saying 
it  was  not  within  the  law.    Privilege  may  be  waived,  p.  209. 

Cited  and  principle  followed  in  City  Bank  v.  Houston,  2  La.  Ann. 
122  (in  construing  section  2  of  the  act),  holding  that  a  mortgagee 
who  never  proved  his  claim  and  took  no  part  in  the  proceedings 
was  not  estopped  from  disputing  the  title  of  a  purchaser  under  a 
sale  by  the  banlumptcy  court;  Fogler  v.  Clark,  80  Me.  240,  14  Atl. 
10,  holding  a  creditor  who  has  proved  his  claim  and  received  divi- 
dends is  estopped  from  setting  up  that  the  law  is,  as  to  his  claim, 
unconstitutional;  Fisher  v.  Currier,  7  Met  430,  holding  if  a  dis- 
charge in  bankruptcy  has  been  refused  by  the  Federal  courts  the 
creditors  will  not  be  barred  by  a  discharge  und^r  the  State  in- 
solvent law  if  they  do  not  prove  and  take  their  dividends;  White 
V.  Piatt,  5  Den.  273,  in  discussing  case  of  Hatten  v.  Speyer,  1 
Johns.  37,  saying  that  under  the  act  of  1841,  if  the  debt  was  fiduciary, 
the  discharge  would  be  a  bar  if  It  were  proved  upon,  but  not  if  the 
creditor  refrained  from  proving,  and  afterwards  sued  and  proved, 
it  was  within  the  exception;  Haxtun  v.  Corse,  2  Barb.  Ch.  530, 
holding  the  bankruptcy  act  protects  a  debtor  from  any  proceedings 
against  him,  either  at  law  or  equity,  until  it  is  finally  settled  that 
he  is  not  entitled  to  a  discharge,  and  the  discharge  will  protect 
him  against  claims  of  fiduciary  creditors  who  have  come  in  and 
proved.    See  note  to  15  Am.  St  Rep.  217,  on  estoppel  by  Judgment 

Distinguished  in  Elton  v.  O'Connor,  6  N.  Dak.  23,  68  N.  W.  91. 
83  L.  R.  A.  532,  showing  that  the  decisions  as  to  fiduciary  debts 
under  the  Federal  bankruptcy  law  did  not  apply  to  claims  of 
creditors  on  debts  arising  before  enactment  of  State  law,  and 
that  an  antecedent  creditor  by  proving  did  not  waive  his  right  to 
contend  that  the  law  making  a  discharge  a  bar  was,  as  to  him, 
uBconstitationaL 
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IHscharge  in  bankruptcy  does  not  bind  a  fiduciary  creditor  unlesa 
be  comes  in  and  proves,  p.  200. 

Cited  in  Frost  v.  Tibbetts,  30  Me.  190,  holding  that  a  plea  of 
bankruptcy  in  an  action  on  promises  is  bad  on  general  demurrer  tf 
it  does  not  allege  that  the  debt  was  not  one  of  the  classes  exempt 
under  the  bankrupt  law. 

Miscellaneous.— Cited  in  Bowan  v.  Holcomb,  16  Ohio,  464,  as 
having  recognized  the  constitutionality  of  the  voluntary  portion  of 
the  bankruptcy  act  of  1841. 

2  How.  210-238,  11  L.  239,  UNITED  STATBS  V.  BBIG  MALBK 
ADHBL. 

Piracy,  under  the  acts  of  Congress,  includes  any  piratical 
aggression,  search,  restraint  or  seizure,  as  well  as  depredation. 
The  search  or  restraint  may  be  piratical  though  no  plunder  follows, 
pp.  232,  233. 

Cited  and  rule  followed  in  The  Schooner  Chapman,  4  Sawy.  610, 
F.  C.  2,602,  holding  that  one  who  commits  hostilities  under  a 
commission  from  a  party  to  a  recognized  civil  war  is  not  guilty 
of  piracy;  The  Ambrose  Light,  25  Fed.  416,  423,  accepting  definition 
of  "pirates"  and  holding  that  in  the  absence  of  a  recognition  of 
rebel  belligerency  or  of  an  existing  state  of  war,  a  vessel  holding 
a  rebel  commission,  was  by  the  law  of  nations  a  pirate. 

Distinguished  in  Dole  v.  New  England  M.  M.  Ins.  Co.,  2  Cliff. 
420,  427,  F.  C.  3,966,  as  not  applying  to  capture  and  destruction  by 
enemy's  privateer  in  time  of  war  with  reference  to  liability  under 
policy  of  insurance  warranted  free  from  capture,  etc.  See  also 
S.  C,  in  51  Me.  468,  469,  to  same  point  and  effect. 

Admiralty.— By  the  general  maritime  law  a  ship  is  held  re- 
sponsible for  the  torts  and  misconduct  of  the  master  and  crew  as 
being  the  guilty  instrument  to  which  the  penalty  attaches  with- 
out regard  to  the  character  or  conduct  of  the  owner,  pp.  233-235. 

The  following  cases  cite  and  apply  the  rule:  Smith  v.  State  of 
Maryland,  18  How.  76,  15  L.  271,  sustaining  State  law  forfeiting 
vessel  engaged  in  illegal  oyster  fishery;  Jecker  v.  Montgomery,  18 
How.  116,  15  L.  314,  upholding  condemnation  of  a  vessel  for  trading 
with  an  enemy;  Jackson  v.  The  Magnolia,  20  How.  334,  15  L.  926, 
dissenting  opinion,  majority  holding  Federal  court  had  Jurisdiction 
of  a  case  of  collision  on  navigable  waters  within  a  State  above 
tide  water;  The  Siren,  7  Wall.  156,  19  L.  131,  holding  that  a  claim 
for  damages  exists  against  a  vessel  of  the  United  States  guilty  of 
tort  against  a  privately  owned  vessel;  Dobbins  Distillery  v.  United 
States,  96  U.  8.  400,  24  L.  638,  holding  the  acts  of  a  lessee  of  a 
distillery,  with  Intent  to  defraud  the  revenue,  subjected  the  property 
to  forfeiture,  notwithstanding  the  ignorance  and  innocence  of  owner; 
The  Great  Western,  118  U.  S.  534,  30  L.  151,  6  S.  Ct  1168,  dissent- 


d08  Notes  on  TJ.  S.  Reports.  2  How.  210-238 

lug  opinloii,  arguendo,  as  to  claim  for  limiting  liability;  The  Three 
Friends,  166  U.  S.  51,  41  L.  914,  17  S.  Gt.  497,  holding  forfeiture 
of  vessels,  under  revised  statutes,  section  5283,  does  not  depend  on 
conviction  of  the  person  or  persons  doing  the  forbidden  acts;  The 
John  G,  Stevens,  170  U.  S.  118,  121,  42  L.  971,  973,  18  S.  Ct  546,  547, 
holding  that  a  collision  between  two  vessels  by  fault  of  one  of  them 
creates  a  maritime  lien  on  her  for  the  damages  to  the  other;  The 
Napoleon,  Bkttchf.  Pr.  358,  P.  C.  10,013,  holding,  in  the  case  of  a  ves- 
sel seised  as  a  prize  of  war,  it  is  of  no  consequence  that  she  was  em- 
ployed as  a  blockade  runner  or  by  the  enemy  for  warlike  purposes 
without  the  knowledge  of  the  owner;  The  Jeannie  Gushman,  3 
Ware,  311,  P.  C.  7,250,  holding  in  case  of  libel  in  rem  for  coUision 
the  maritime  law  treated  a  vessel  as  a  person  and  made  it  liable 
for  all  the  damage  it  does;  The  Porpoise,  2  Gurt  310,  P.  G.  11,284, 
holding  that  transportation  of  slaves  works  a  forfeiture  of  the 
vessel  though  the  master  did  not  know  or  believe  the  persons  to 
be  slaves;  United  States  v.  Hutchinson,  1  Hask.  154,  P.  G.  15,431, 
holding  a  master  of  a  ship  is  liable  for  penalty  for  importing  goods 
without  a  manifest,  even  when  they  were  brought  on  board  by  one 
of  the  crew  secretly  and  concealed  by  him;  The  Jas.  W.  French, 
6  Hughes,  431,  13  Ped.  917,  holding  a  shipowner  may  be  bound 
by  a  proceeding  in  rem  though  he  do  not  appear;  Taylor  v.  Gilman, 
23  Blatchf.  328,  24  Ped.  635,  holding  an  innocent  principal  is  not 
liable  under  copyright  laws  for  acts  of  agent  in  using  copyrighted 
matter  as  advertisement;  The  Director,  11  Sawy.  496,  26  Fed.  709. 
holding  that  owners  of  an  unseaworthy  ship  were  liable  for  a 
fraudulent  contract  of  charter-party  made  by  the  master  in  a 
foreign  port  and  that  a  lien  also  attached  to  the  vessel;  The  John 
Perkins,  13  Ped.  Gas.  706,  showing  the  reason  why  the  vessel  is 
treated  as  the  ofTending  thing  is  because  she  is  illegally  or  neg- 
ligently used;  The  Meteor,  17  Ped.  Gas.  183,  holding  that  to  secure 
the  vessel's  condemnation  there  need  only  be  proved  the  attempt  to 
fit  out  or  arm  with  intent  to  commit  hostile  acts  on  a  friendly 
power;  United  States  v.  Plfty-elght  Thousand  Bight  Hundred  and 
Fifty  Glgars,  25  Ped.  Gas.  1074,  that  the  conceahnent  of  goods  which 
works  a  forfeiture  under  section  68  of  collection  act  need  not  be  with 
knowledge  or  consent  of  consignee;  United  States  v.  Hall,  26  Ped. 
Cas.  78,  holding  that  under  section  19  of  act  of  1825,  a  railway  com- 
pany will  be  liable  for  transporting  agents  of  a  company  engaged 
in  carrying  private  letters,  whether  vTlth  or  without  knowledge  of  the 
fact;  The  Phoenix,  34  Ped.  761,  holding  ship  liable  for  damages  to 
one  of  a  stevedore's  gang,  arising  from  defective  appUances;  The 
Hflexena,  53  Ped.  366,  holding  that  seamen's  claims  for  wages  were 
liable  to  forfeiture  on  seizure  of  vessel  for  violation  of  State  law 
Thompson  Nav.  Go.  v.  Gity  of  Ghicago,  79  Ped.  985,  987,  holding  the 
dty  liable  as  ovnier  for  damages  caused  by  its  flre-boat  from  col- 
lision with  another  vessel;  The  Anaces,  93  Fed.  242,  holding  that  the 
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law  Is  settled  that  there  Is  a  inaritime  lien  for  the  injury  Inflicted  by 
maritime  torts  with  bnt  few  exceptions,  and  that  a  libel  against 
the  ship  may  be  maintained  by  a  stevedore  for  negligent  manage- 
ment of  a  steam  winch  by  the  ship's  officer;  Henderson  ▼.  Oity  of 
Cleveland,  93  Fed.  847,  holding  that  in  a  collision  between  a  steam 
tug  and  a  sailing  vessel  moored  to  a  dock,  the  onus  lay  on  the 
owner  of  the  tug  to  exonerate  himself  from  the  negligence  charged; 
Ck>mmonwealth  v.  Intoxicating  Liquors,  107  Mass.  400,  sustaining 
a  seizure  and  forfeiture  of  liquors  kept  for  purposes  of  sale  under 
State  prohibition  law;  Boggs  v.  (Commonwealth,  76  Va.  098,  holding 
the  State  can  exact  forfeiture  of  a  vessel  for  violating  its  oyster 
laws,  without  knowledge  or  consent  of  owner. 

Distinguished  in  leck  v.  Anderson,  67  Gal.  253,  40  Am.  Rep.  116^ 
holding  that  seizure  and  destruction  of  fishing  nets  as  forfeiture 
under  a  State  law  without  a  hearing  was  unconstitutional. 

Costs  in  admiralty  are  in  the  sound  discretion  of  the  court,  and 
are  not  per  se  proper  subject  of  appeal,  but  can  be  noticed  Inci- 
dentally as  connected  with  the  principal  decree  when  that  is  directly 
before  the  court,  p.  237. 

Cited  and  followed  in  Du  Bols  v.  Kirk.  158  U.  S.  67,  39  L.  89?). 
15  S.  Ct.  732,  to  costs  in  a  patent  case  appeal,  holding  if  a  decree 
be  affirmed  on  the  merits  it  will  not  be  reversed  on  question  of 
costs;  The  Columbus,  Abb.  Adm.  390,  P.  C.  3,043.  stating  the  geneial 
ruling  as  to  costs  in  cases  of  collision;  Simpson  v.  Caulkins,  Abb. 
Adm.  545,  F.  C.  12,880.  showing  that  statutory  directions  in  State 
courts  impart  no  Higher  authority  to  regulate  costs  than  the  general 
powers  of  Federal  courts;  Lubker  v.  The  Quinby,  16  Fed.  Cas.  1063, 
F.  C.  8,586,  in  admiralty  a  decision  of  trial  court  as  to  costs  is  not  ap- 
pealable except  on  a  general  appeal  of  the  whole  case;  Winne  v.  The 
Carroll,  30  Fed.  Cas.  306,  F.  C.  17,876a,  in  cases  of  collision  the  costs 
are  in  discretion  of  the  court,  but  as  a  general  rule  they  follow  the 
decision;  Trinidad  A.  P.  Co.  v.  Robinson,  52  Fed.  349,  as  the  rule  in 
equity  and  admiralty  cases  but  not  in  actions  at  law  where  costs 
follow  the  judgment. 

Admiralty.—  When  a  vessel  becomes  liable  to  forfeiture  for  torts 
of  master,  the  cargo  is  not  gt^uerally  involved  in  same  confiscation 
unless  the  owner  co-operates  in  or  authorizes  the  unlawful  act,  p. 
237. 

Cited  in  Ralll  v.  Troop,  157  tJ.  S.  403,  39  L.  750,  15  a  Ct  663. 
holding  the  scuttling  of  a  ship  by  port  authorities  without  direction 
of  master  or  commanding  officer  to  extinguish  a  fire  is  not  a  general 
average  loss. 

2  How.  238-241,  11  L,  251,  BROCKETT  v.  BROOKBTT. 

Appeal  does  not  lie  from  refusal  of  lower  court  to  reopen  its 
decree,  that  being  discretionary,  p.  240. 
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Cited  and  affirmed  in  Wylie  y.  Coxe,  14  How.  2,  14  L.  801,  holding 
an  appeal  from  an  order  refusing  to  open  a  decree  will  not  lie; 
McHlcken  v.  Perin,  18  How.  511,  16  L.  506,  to  same  point  and 
holding  Gircnit  Courts  cannot  set  aside  their  decrees  in  equity  on 
motion  after  the  term  in  which  they  were  rendered;  Central  Trust 
Co.  y.  Grant  Locomotive  Works,  135  U.  S.  226,  84  L.  104,  10  S.  Ct 
742,  holding  appellate  court  will  not  Interfere  with  discretion  of 
lower  court  in  refusing  leave  to  amend  petitions  and  denying  leave 
to  intervene;  Lewisburg  Bank  v.  Sheffey,  140  U.  S.  453,  35  L.  496, 
U  S.  01  758,  extending  rule  to  refusal  to  permit  petition  for  re- 
hearing to  be  filed;  Real  Estate  Bank  v.  Rawdon,  5  Ark.  592, 
dissenting  opinion,  arguendo,  that  appellate  court  possesses  no  re- 
vising power  over  the  facts  established  by  verdict  of  a  jury;  State 
V.  Jennings,  10  Ark.  451,  holding  that  unless  there  has  been  an 
application  in  lower  court  to  set  aside  verdict  and  grant  new  trial 
the  appellate  court  cannot  review  the  evidence  or  disturb  the 
vtfdict 

Distinguished  in  Strlbllng  v.  Hart  20  Fla.  244,  rule  alitor  in 
Florida,  and  a  decree  may  be  opened  and  a  defense  allowed  on  the 
merits  where  the  facts  show  deceit,  surprise  or  irregularity  in  ob- 
taining it 

Appeal  bond.— Where  there  are  several  parties  the  appeal  must 
be  by  all,  but  all  need  not  Join  in  the  bond.  It  is  sufficient  if  thp 
bond  is  approved  by  the  court  p.  240. 

Cited  and  rule  followed  in  Monger  v.  Shirley,  181  U.  S.,  appendix 
C.  X,  20  L.  635,  dismissing  an  appeal  where  bond  was  not  approved 
by  court  and  no  citation;  Scruggs  v.  Memphis,  etc.,  R.  Co.,  131 
U.  S.,  appendix,  CCIV,  26  L.  741,  holding  the  bond  need  not  be 
signed  by  all  the  appellants  —  approval  renders  it  security  for  all 
the  appellees;  United  States  v.  A  Quaptity  of  Manufactured 
Tobacco,  10  Ben.  12,  F.  C.  16,102,  holding  the  sufficiency  of  the 
security  on  appeal  must  be  determined  by  the  Judge;  Fuller  v. 
Aylesworth,  75  Fed.  702,  43  U.  S.  App.  671,  holding  bond  on  appeal 
from  a  Judgment  against  a  county,  duly  approved  by  the  Judge,  but 
not  signed  by  the  county,  was  valid;  Central  Trust  Co.  v.  Conti- 
nental Trust  Co.,  86  Fed.  524,  holding  on  an  appeal  by  a  receiver 
the  acceptance  of  an  appeal  bond  signed  by  a  co-appellant  not 
by  the  receiver,  was  sufficient 

A  petition  to  open  a  final  decree,  if  entertained  by  the  court 
suspends  its  operation,  and  time  for  appeal  does  not  begin  to  run 
until  the  petition  is  disposed  of,  the  same  term  still  continuing  p 
241. 

The  following  citing  cases  affirm  and  apply  this  rule:  Railroad 
Company  v.  Bradleys,  7  WalL  578,  19  L.  275,  holding  a  decree 
became  final  on  the  determination  of  a  motion  to  rescind,  and  an 
appeal  and  bond  takTen  and  filed  ten  days  after  the  determlnatioD 
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were  in  time;  Slaughter-House  Cases,  10  Wall.  289,  19  L.  920.  to 
same  effect  as  to  filing  of  writs  of  error  after  petition  for  rehearing 
disposed  of;  Memphis  v.  Brown,  94  U.  S.  717,  24  L,  246,  to  same 
effect;  Texas  &  Pac.  B.  CJo.  v.  Murphy,  111  U.  8.  489,  28  K  493, 
4  8.  Ct  498,  as  to  petition  for  rehearing;  Aspen  Min.  &  8.  Go.  y. 
Billings,  150  U.  S.  36,  87  L.  988,  14  8.  Ot  6,  holding  the  entertain- 
ing of  the  petition  keeps  the  Jurisdiction  alive  although  decision 
not  made  till  after  the  term;  Kingman  v.  Western  Mfg.  CJo.,  170 
U.  S.  678,  679,  42  L.  1194,  18  8.  Ct  787,  788,  aa  to  motion  for  new 
trial  when  entertained  by  the  court  suspending  the  decree;  Ruther- 
ford V.  The  Penn.  Mut  Life  Ins.  Co.,  1  McCrary,  123,  1  Fed.  459. 
to  same  point  and  effect;  Snow  v.  Bdwards,  2  Low.  276,  F.  C.  13,145, 
holding  that  during  the  term  a  decree  can  be  reviewed  on  motion 
or  petition;  Brown  v.  Bvans,  8  Sawy.  508,  18  Fed.  59,  60,  holding 
that  rule  applies  alike  to  cases  at  law  and  equity;  and  applying 
It  to  a  motion  for  new  trial;  In  re  Boston,  etc.,  R.  Co.,  9  Blatchf. 
420,  F.  C.  1,678,  holding  the  grant  of  a  reargument  of  a  petition  in 
bankruptcy  in  Federal  court  susi>ended  the  operation  of  the  decree 
there  and  gave  precedence  to  a  decree  in  bankruptcy  in  another 
district;  Woods  v.  Lindvall,  48  Fed.  74,  4  U.  8.  App.  45,  to  same 
effect  as  to  motion  for  new  trial,  holding  bill  of  exceptions  need  not 
be  filed  till  the  term  in  which  judgment  becomes  final;  Alexander 
V.  United  States,  57  Fed.  831,  15  U.  S.  App.  158,  holding  time  for 
suing  out  writ  of  error  did  not  begin  to  run  until  motion  for  new 
trial  disposed  of;  8.  P.  Co.  v.  Johnson,  69  Fed.  564,  44  XT.  S.  App.  1, 
the  filing  of  bill  of  exceptions  after  the  time  limited  by  rule  of 
court  when  motion  for  new  trial  pending  is  in  discretion  of  court; 
Altenberg  v.  Grant,  83  Fed.  981,  54  U.  S.  App.  314,  to  same  effect 
as  to  motion  for  new  trial  and  time  for  filing  writ  of  error;  Florence 
Cotton,  etc.,  Co.  v.  Field,  104  Ala.  477,  16  So.  539,  as  to  motion  for 
new    trial    suspending    judgment    for    the    purposes    of    appeal; 
Magraw  v.  McGlynn,  32  Cal.  260,  holding  time  for  appeal  from 
State  to  Federal  Supreme  Court  operates  as  supersedeas,  if  taken 
within  ten  days  from  denial  of  petition  for  rehearing;  Beard's  Ap- 
peal, 64  Conn.  535,  30  Atl.  776,  holding  a  motion  to  restore  cause  to 
dorket  is  in  the  nature  of  petition  for  rehearing  and  defers  the 
time  for  appeal  from  the  original  order;  Pearce  v.  Strickler  (N. 
Mex.),  40  Pac.  728,  holding  the  year  for  suing  out  a  writ  of  error 
did  not  begin  to  run  until  the  motion  for  a  new  trial  had  been 
disposed  of;  Watson  v.  Mayberry,  15  Utah,  275,  49  Pac.  482,  holding 
a  Judgment  becomes  final  for  purposes  of  appeal  when  motion  for 
new  trial  is  overruled;  Straley  v.  Payne,  43  W.  Va.  187,  27  8.  B. 
860,  holding  time  for  certiorari  to  review  judgment  of  a  justice 
runs  from  overruling  of  motion  for  new  trial. 

Distingdished  in  Wylie  v.  Coxe,  14  How.  2,  14  L.  301,  holding 
that  a  motion  for  rehearing  and  to  open  the  decree  made  after 
an  appeal  has  been  regularly  taken  and  bond  filed  does  not  suspend 
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the  decree;  Sage  y.  Central  R.  Ga,  d3  U.  S.  418,  23  L.  935,  holding 
the  decree  is  not  8asi>ended  by  a  motion  to  set  aside  by  persons  not 
parties  to  the  salt  but  allowed  to  intervene  only  for  the  purpose 
of  appeal;  Cambuston  v.  United  States,  95  U.  S.  287,  24  L.  449,  hold- 
ing that  rule  would  not  apply  when  application  for  rehearing  or 
motion  for  new  trial  was  made  after  close  of  the  term  at  which 
decree  was  rendered. 

Citation  is  not  required  when  an  appeal  is  made  in  open  court, 
p.  24L 

Cited  and  followed,  Milner  y.  Meek,  95  TJ.  S.  258,  24  L.  447,  on 
appeal  made  in  open  court 

2  How.  241-244,  11  L.  252,  DROMOOOLE  y.  FARMBRS',  BTO., 
BANK. 

Federal  ooorts.—  Action  on  promissory  note  cannot  be  maintained 
In  Federal  court  when  malcer  and  payee  reside  in  same  State 
although  plaintifF  indorsee  reside  in  another  State  and  State  law 
allows  suit  to  be  brought  against  maker  and  payee  Jointly,  p.  243. 

Cited  and  principle  relied  upon  in  Bank  of  United  States  y.  Moss, 
6  How.  37,  12  L.  334,  holding  that  where  special  counts  in  a  declara- 
tion did  not  shbw  Jurisdiction  but  it  might  haye  been  sustained 
by  the  money  counts  it  was  sufficient;  Godman  y.  Vermont  &  Canada 
R.  Co.,  17  Blatchf.  2,  F.  O.  2,936,  affirming  the  rule  but  showing 
it  did  not  apply  to  a  suit  by  a  holder  against  an  indorser  to  whom 
it  was  indorsed  payable  to  bearer,  the  holder  as  bearer  being  under 
no  disability  to  sue  under  section  11  of  the  Judiciary  act;  Clarke 
▼.  Janesyille,  1  Biss.  101,  F.  C.  2,854,  holding  Federal  courts  were 
strictly  goyemed  as  to  Jurisdiction  by  section  11  of  Judiciary  act; 
New  Orleans^  Canal,  etc.,  Co.  y.  Recorder,  27  La.  Ann.  293,  holding 
transferree  of  a  mortgage  could  not  sue  in  Federal  court  where 
the  mortgagee  had  no  such  right.  Cited,  arguendo,  in  Brown  y. 
Noyes,  2  Wood.  &  M.  80,  F.  C.  2,023. 

Federal  ooorts.— Statute  of  Mississippi  allowing  suit  to  be 
brought  against  maker  and  payee  of  a  promissory  note  by  the 
indorsee  is  of  no  force  in  Federal  courts  which  are  goyemed  by 
section  11  of  the  Judiciary  act  of  1789,  p.  243. 

Cited  and  rule  misstated  in  Watson  y.  Tarpley,  18  How.  520,  15 
L.  511,  aa  haying  decided  that  Federal  courts  haye  no  authority  to 
adopt  any  proyisions  of  State  laws  repugnant  to  or  incompatible 
with  the  positiye  enactments  of  Congress  upon  the  Jurisdiction, 
practice  or  proceedings  of  such  courts;  Hill  v.  Winne,  1  Biss.  277, 
F.  C.  6,503,  holding  Federal  courts  haye  not  Jurisdiction  of  bill  of 
foreclosure  by  assignee  of  a  mortgage  where  mortgagor  and  mort- 
gagee are  citizens  of  same  State. 

Distinguished  (as  misstated  in  Watson  y.  Tarpley,  supra)  in  Bank 
of  Sherman  y.  Apperson,  4  Fed.  81,  showing  to  what  extent  de- 


2  How.  244-258  Notes  on  U.  S.  Reports. 

cifidons  and  statutes  of  State  courts  and  legislatures  were  binding 
on  Federal  courts. 

Miscellaneous.— Mlsclted  in  Bank  of  United  States  ▼.  Moss,  6 
How.  39,  12  L.  334. 

2  How.  244r-258,  11  L.  263,  GRIFFIN  ▼.  THOMPSON. 

Marshal  has  no  right  to  receive  in  discharge  of  an  execution  any- 
thing except  money;  he  has  no  powers  except  those  derived  from  the 
precept  he  is  ordered  to  obey,  p.  256. 

Cited  approvingly  and  relied  upon  in  Prather  v.  State  Bank,  3 
Ind.  358,  holding,  no  clerk,  sheriff  or  constable,  as  such,  has  a  right 
under  the  Constitution  and  law  to  receive  payment  of  a  judgment 
in  anything  but  the  legal  currency  of  the  country;  Kershaw  ▼.  Dyer, 
6  Utah,  248,  249,  24  Pac.  622,  holding  that  mortgagees  who  had  ob- 
tained a  decree  of  foreclosure  were  only  bound  by  the  acts  or  omis- 
sions of  the  marshal  so  far  as  he  conformed  to  the  law;  and  were 
not  bound  by  his  receipt  as  money,  of  a  promise  by  the  bidder  to 
pay.  Note  to  52  Am.  Dec.  449,  on  officers  cannot  receive  bank  bills 
in  payment  of  a  Judgment  or  to  satisfy  an  execution. 

Distinguished  in  Buckhannan  v.  Tinnin,  2  How.  261,  262,  11  L. 
260,  holding  a  delay  of  two  years  in  objecting  to  the  return  of  the 
marshal  must  be  deemed  an  acquiescence  in  the  mode  of  collection 
which  the  courts  would  not  disturb.  Qualified  in  McFarland  v. 
Gwin,  3  How.  720,  11  L.  800,  and  note  to  7  Blackf .  273,  holding  mar- 
shal may  receive  bank  notes  or  other  property  if  authorized  by 
plaintiff. 

Payment  of  an  execution  to  a  marshal  in  any  manner  but  coin, 
unless  specially  authorized  by  the  creditor,  will  not  discharge  the 
debt,  nor  entitle  the  debtor  to  have  satisfaction  entered  on  the  Judg- 
ment, p.  257. 

Cited  and  applied  in  Cuyler  v.  Ferrill,  1  Abb.  (U.  S.)  176,  F.  C.  3,523, 
by  analogy  to  case  of  a  purchaser  of  property  who  claimed  a  deed, 
having  paid  for  it  in  Confederate  bank  notes,  holding  same  not  a 
legal  payments  Shackleford  v.  Cunningham,  41  Ala.  206,  holding  a 
guardian  is  not  entitled  to  a  decree  on  final  settlement  of  his  ac- 
counts on  proof  of  payment  to  the  probate  Judge  of  Confederate 
States  notes;  Aicardi  v.  Bobbins,  41  Ala.  547,  94  Am.  Dec  616 
(overruling  Haynes  v.  Wheat,  infra),  holding  clerk  of  court  cannot 
receive  payment  of  a  Judgment,  and  enter  satisfaction  in  and  for 
Confederate  States  notes;  Whitney  v.  Beebe,  12  Ark.  558,  holding 
an  attorney,  under  his  general  retainer,  cannot  accept,  in  satisfac- 
tion of  a  money  demand,  property  or  depreciated  paper,  and  that 
their  satisfaction  of  a  Joint  Judgment  as  against  one  defendant,  if 
assented  to  by  plaintiff,  releases  both  defendants;  Hood  v.  Moore, 
4  Gilm.  107,  holding  that  purchase  by  sheriff  of  property  from 
Judgment  debtor,  and  giving  of  a  receipt  for  the  execution  as  part 
payment,  without  consent  of  judgment  creditor,  did  not  discharge 
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Jad^mcnt;  Armsworth  ▼.  Scotten,  29  IncL  407,  holding  payment  to 
clerk  of  court  of  a  judgment  for  costs  In  national  bank  notes  did  not 
discharge  the  judgment;  Orews  v.  Ross,  44  Ind.  489,  holding  that  If 
derk  was  entitled  to  receive  costs  under  a  judgment  he  could  not 
recehre  them  in  part  In  cash,  receipts  for  fees  said  to  have  been  paid 
to  witnesses,  and  a  due  blU;  McKay  ▼.  Smltherman,  64  N.  O.  60, 
hokUng,  where  sherifF  was  authorized  to  receive  *'  cash  in  bank  bills 
of  this  State  or  specie,"  payment  In  Confederate  notes  did  not  dis- 
charge the  execution. 

Denied  in  Haynes  ▼.  Wheat,  9  Ala.  246,  holding  that  payment  to 
a  sheriff  in  that  form  which  passes  as  current  money  in  the  com-  * 
munity,  and  by  common  consent  considered  as  money,  will  discharge 
the  defendant  in  execution,  and  fix  the  liability  of  the  sheriff  and 
his  sureties.  Distinguished  In  Boyd  ▼.  Olvey,  82  Ind.  800,  as  not 
applicable  where  purchase  money  was  paid  to  clerk  of  court  in  bank 
notes  which  he  deposited  in  bank,  and  was  ready  at  all  times  to  pay 
out,  and  had  in  fact  tendered  In  cash  to  holder  of  sheriff's  certifi- 
cate; Haynes  ▼.  Bridge,  1  Gold.  84,  holding  that  in  Tennessee  the 
sheriff  might  receive  current,  convertible  bank  paper  as  money, 
unless  objected  to  by  creditor  before  receipt. 

Oourts  have  Inherent  power  to  supervise  the  conduct  of  their  offi- 
cers, and  the  execution  of  their  judgments  and  process,  p.  267. 

Olted  and  followed  in  United  States  v.  Allred,  166  U.  S.  696,  89 
U  274,  16  S.  Ot  233,  holding  that  a  commissioner  of  a  Oircuit  Oourt 
Is  an  officer  of  the  court  entitled  to  fees  when  certified  by  the  court 
as  correct;  Lowenberg  v.  Jefferles,  74  Fed.  887,  holding  order  of 
court  directing  a  sheriff  to  turn  over  to  a  receiver  property  held  by 
him  under  an  attachment,  is  a  good  defense  to  the  officer  obeying 
it;  In  re  Forsyth,  78  Fed.  801,  holding  District  Oourt  could,  without 
mandamus,  direct  the  clerk  of  the  court  as  to  the  disposition  of  a 
cheque  representing  proceeds  of  sale  of  a  vessel,  and  that  such 
cheque  could  not  be  garnished  under  process  of  another  court; 
Bicker's  Petition,  66  N.  H.  211,  29  Aa  661,  24  L.  R.  A.  742,  sustain- 
ing powers  of  court  to  make  rules  for  admitting  and  removing 
members  of  the  bar. 

Miscellaneous. —  Olted  erroneously,  Yalario  v.  Thompson,  7  N. 
T.  588,  on  question  of  jurisdiction  of  suits  against  consuls. 

2  How.  258-268,  11  L.  269,  BUOKHANNAN  V.  TINNIN. 

Sxecntion  is  discharged  by  payment  to  marshal  in  bank  notes  if 
pfadntiff  sanctions  such  payment,  either  expressly  or  by  implication, 
p.  202. 

Cited  and  followed  in  Ouyler  v.  FerrlU,  1  Abb.  (U.  S.)  176,  F.  O. 
3^23,  where  payment  by  a  purchaser  in  Confederate  notes  held  not 
to  entitle  him  to  deed;  Green  Hill  v.  Snyder,  7  La.  Ann.  668,  holding 
that  lapse  of  time  In  disputing  the  payment  was  an  implied  sane- 
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tion  of  It;  Anketell  y.  Torrey,  7  Smedes  &  M.  474,  to  same  effect, 
where  the  motion  to  set  aside  the  payment  was  not  made  till  four 
years  after  receipt 

2  How.  26a-284,  11  L.  261,  MtJEPHT  v.  STBWABT. 

Action  by  administrator. —  Profert  of  letters  of  administration 
is  not  required  unless  demanded  by  local  practice,  and  the  objection 
is  cured  by  verdict,  p.  288. 

Cited  and  affirmed  in  note  to  Gay  v.  Joplln,  4  McGrary,  464,  on 
amendments  after  verdict;  Ellis  y.  Appleby,  4  B.  I.  466,  as  not  the 
practice  in  the  New  England  States  generally,  to  make  profert  un- 
less demanded. 

Amendment  of  Terdictmay  be  made  by  the  Judge's  notes  within 
any  reasonable  time,  or  upon  any  other  evidence  equally  clear  and 
satisfactory,  which  may  be  submitted  to  the  consideration  of  the 
court,  pp.  281-283. 

The  citing  cases  in  the  Federal  courts  which  follow  this  holding, 
are:  Bank  of  United  States  v.  Moss,  6  How.  37, 89, 12  L.  884,335,  hold- 
ing that  where  verdict  was  made  on  special  and  general  counts,  the 
former  being  insufficient  to  give  Jurisdiction,  the  court  might,  if  no 
final  Judgment  had  been  rendered,  and  at  next  term,  apply  the  ver- 
dict to  the  counts  on  which  it  was  in  fact  found;  Washington,  etc., 
S.  P.  Co.  V.  Sickles,  24  How.  346,  16  L.  654,  holding  where  verdict 
rendered  on  two  special  counts,  and  general  counts  in  assumpsit, 
the  court  could  subsequently  apply  it  to  a  single  count,  so  as  to  allow 
a  valid  judgment  on  the  verdict;  Insurance  Co.  v.  Boon,  95  U.  S. 
126,  24  L.  397,  holding  Judgments  also  may  be  amended  in  accord- 
ance with  truth,  and  sustaining  an  order  of  a  subsequent  term  for 
a  special  finding,  with  conclusions  of  law  in  conformity  to  be  entered 
nunc  pro  tunc  with  the  Judgment  as  a  discretionary  amendment; 
Whiting  V.  Equitable  Life  Assiir.  Soc,  60  Fed.  200,  13  U.  S.  App.  597, 
allowing  amendment  to  bill  of  exceptions  made  during  trial  term; 
Lincoln  Nat  Bank  v.  Perry,  66  Fed.  889,  32  IT.  S.  App.  15,  holding 
that  power  to  correct  mistakes  in  record  may  be  exercised  even  after 
removal  to  appellate  court  by  appeal  or  writ  of  error,  collecting  au- 
thorities; Odell  V.  Beynolds,  70  Fed.  660,  37  IT.  S.  App.  '447,  holding 
that  corrections  of  the  record,  made  on  the  recollection  of  the  court, 
would  not  be  collaterally  assailable,  though  made  without  notice, 
collecting  authorities. 

In  the  State  courts  the  following  indorse  and  rely  upon  the  syl- 
labus: Osborne  v.  Altschul,  93  Fed.  383,  holding  that  in  an  action  of 
ejectment,  a  verdict  may  be  amended  by  adding  that  plaintiff  was 
entitled  to  possession,  and  the  nature  of  his  estate,  so  as  to  comply 
with  State  law;  Real  Estate  Bank  v.  Bawdon,  5  Ark.  584,  dissenting 
opinion,  majority  holding  that  a  judgment  could  not  be  opened  and 
revised  after  the  close  of  the  term  in  which  rendered;  Bobo  v. 
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State,  40  Ark.  231,  bolding  parol  evidence  sufficient  to  authorize  a 
nunc  pro  tunc  judgment  omitted  from  the  record;  Doane  v.  Glenn, 
1  Colo.  459,  allowing  amendment  of  record  at  subsequent  term  by 
Insertion  nunc  pro  tunc  of  an  order  allowing  bill  of  exceptions 
to  be  filed  In  vacation,  omitted  from  record;  Sanford  v.  Sanford,  28 
Gonn.  27,  holding  that  a  court  did  not,  by  entry  of  a  discontinuance, 
lose  Jurisdiction  of  a  case,  and  might  order  the  case  restored  to  the 
docket,  under  Its  Inherent  i>ower  to  correct  Its  records;  Qaffney  v. 
Hoyt,  2  Idaho,  187,  10  Pac.  36,  sustaining  order  setting  aside  a  judg- 
ment as  to  one  of  the  parties  defendant,  and  rendering  judgment 
against  the  other  defendants;  Johnson  v.  Moore,  112  Ind.  92,  13  N. 
B.  107,  holding  a  memorandum  of  calculation  made  by  the  trial 
judge,  apd  filed  by  him  as  a  paper  In  the  case,  sufficient  to  justify 
a  nunc  pro  tunc  entry  correcting  amount  of  the  judgment;  Chaffee 
V.  Pease,  10  Allen,  538,  holding,  in  action  for  trespass  to  real  estate, 
when  no  damages  assessed  by  jury,  the  court  may  amend  verdict  by 
inserting  nominal  damages;  Grlch  v.  Williamsburg  City  Fire  Ins. 
Co.,  45  Minn.  445,  48  N.  W.  100,  describing  the  settled  practice  of 
allowing  amendments  of  verdicts,  general  or  special,  where  there 
was  no  doubt  as  to  what  actually  transpired  at  the  trial,  collecting 
authorities;  Acton  v.  Dooley,  16  Mo.  App.  440,  holding  the  trial  may, 
even  after  writ  of  error  brought  and  joined,  from  competent  evi- 
dence, amend  a  verdict  so  as  to  make  It  express  the  manifest  inten- 
tion of  the  jury;  Keene  v.  Welsh,  8  Mont  300,  21  Pac.  26,  stating 
rule  as  to  limit  within  which  a  decree  may  be  varied  on  petition 
without  a  rehearing;  McKean  ▼.  Outler,  48  N.  H.  876,  discussing 
United  States  statute  of  amendments,  and  those  of  Sti£te,  and  gen- 
erally holding  a  verdict  on  question  of  title  will  not,  on  motion,  be 
set  aside  for  omission  by  jury  to  assess  damages;  Roulo  v.  Valcour, 
58  N.  H.  347,  holding  that  amendments  in  a  matter  used  as  evidence 
in  a  cause  where  they  are  not  of  a  nature  to  affect  the  findings  of 
the  jury,  may  be  made  after  verdict,  and  judgment  then  rendered 
on  the  verdict,  collecting  authorities;  Cook  v.  Moore,  100  N.  G.  296, 
6  Am.  St  Rep.  588,  6  S.  B.  796,  holding  Supreme  Gourt  may  amend 
its  own  judgment  Improperly  entered,  or  enter  one  which  was  not 
entered,  or  not  properly  entered  at  a  former  term;  Fletcher  v.  Nel- 
son, 6  N.  Dak.  107,  60  N.  W.  58,  affirming  the  power  of  the  court  to 
amend  a  verdict  in  an  action  to  recover  possession  of  personal  prop- 
ttty  by  Inserting  the  amount  of  plaintiff's  Interest;  Osborne  v.  Mor- 
ris, 21  Or.  360,  28  Pac.  70,  holding  the  common-law  power  of  amend- 
ment was  not  taken  away  by  the  code  provisions  of  the  State, 
eoUectlng  authorities  on  amendment;  Ghouteau  v.  Hooe,  1  Finn.  666, 
holding  the  District  Gourt  has  power  to  correct  an  erroneous  award 
or  entry  of  judgment  at  the  third  term,  or  one  year  after  the  judg- 
ment was  made.    See  note  to  12  Am.  Dec.  353,  on  evidence  neces- 
sary to  authorize  an  amendment  stating  the  practice  In  different 
States. 
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Amendment  of  Terdict  is  a  matter  of  discretion  in  lower  court, 
which,  if  allowed,  appellate  court  has  no  authority  to  examine  or 
dispute,  p.  284. 

Cited  and  foUowed  in  Sheppard  v.  Wilson,  6  How.  278»  12  lu  487, 
holding  that  the  setting  aside  of  a  Judgment  entered  Irregularly, 
and  the  making  of  a  judgment  according  to  verdict  was  an  amend- 
ment wholly  in  the  discretion  of  the  lower  court;  Stelnes  t.  Frank- 
lin County,  14  Wall.  22,  20  L.  848,  holding  matters  resting  in  the 
discretion  of  a  subordinate  court  cannot  be  assigned  for  error  in  an 
appellate  court,  e.  g.,  the  granting  or  refusal  of  a  motion  for  a  rehear- 
ing in  equity;  Chapman  y.  Barney,  129  U.  S.  681,  32  L.  801,  9  S.  Ot 
427,  sustaining  an  order  permitting  a  new  sole  plaintiff  to  be  sub- 
stituted for,  and  in  the  place  of,  sole  original  plaintiff;  Stevens  ▼. 
Nichols,  157  U.  S.  871,  39  L.  737,  15  8.  Ct  041,  sustaining  refusal  of 
trial  court  to  permit  defendant  to  amend  his  petition  for  removal. 
See  note  to  Gay  v.  Joplin,  4  McCrary,  463,  as  to  amendment  of  ver- 
dict; Chamberlain  v.  Mousing,  51  Fed.  511,  holding  a  motion  by 
plaintiff  to  amend  complaint  and  prayer  for  relief,  is  absolutely  in 
discretion  of  court;  Lincoln  Nat  Bank  v.  Perry,  66  Fed.  888,  32  IT. 
S.  App.  15,  defining  the  limits  within  which  courts  could  amend 
record  so  as  to  make  it  speak  the  truth,  collecting  authorities;  Bu- 
chanan V.  Cleveland,  etc.,  Co.,  91  Fed.  90,  holding  that  the  amend- 
ment of  an  answer  at  close  of  plaintiff's  evidence  by  setting  up  a 
breach  of  warranty,  lay  in  the  discretion  of  the  court;  Sweetzer  ▼. 
Mead,  5  Mich.  34,  refusing  to  review  an  amendment  by  trial  Judge 
in  finding  of  facts,  after  the  trial  term,  collecting  authorities;  Far- 
rand  V.  Bentley,  6  Mich.  284,  remitting  an  alleged  case  to  trial 
judge  for  settlement,  on  his  certificate  that  it  had  not  been  signed 
by  him  as  a  settled  case,  and  did  not  set  forth  all  the  facts;  O'Flynn 
V.  Eagle,  8  Mich.  137,  holding  there  is  no  difference  in  the  rule, 
whether  the  amendments  are  made  from  record  or  from  matter 
aliunde;  Davis  v.  Township,  42  N.  J.  L.  517,  holding  that  the  rule 
also  prevented  a  review  of  an  order  refusing  to  amend. 

Bills  and  notes. —  Partnership  of  the  payees  of  a  promissory  note 
is  sufficiently  alleged  by  statements  in  the  declaration  showing  re- 
lationship of  the  parties,  p.  283. 

Bills  and  notes. —  Possession  by  an  administrator  of  a  note  in- 
dorsed in  blank,  and  of  a  due  bill  given  to  the  deceased,  is  no  proof 
of  his  own  ownership,  p.  283. 

Administrator  who  is  indorsee  of  a  note  may  sue  thereon  as  ad- 
ministrator or  in  his  own  right,  pp.  283,  284. 

2  How.  284r^l8,  11  L.  269,  STODDARD  v.  CHAMBBBS. 

Spanish  land  grants. —  A  general  and  unlocated  concession, 
granted  by  the  Spanish  governor  prior  to  the  transfer  of  Louisiana, 
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a  private  survey  of  which  was  recognized  by  the  commissioners  ap- 
pointed nnder  the  act  of  1805,  was  reserved  from  sale  by  virtue  of 
the  act  of  1811«  and  no  New  Madrid  certificate  could  be  located  upon 
it  pp.  316-^17. 

Cited  and  ruling  followed  in  Barry  v.  Gamble,  3  How.  53, 11 L.  489, 
and  Bisaell  v.  Penrose,  8  How.  331,  12  L.  1101,  as  to  lands  in  Louis- 
iana; S.  0.  8  How.  339,  12  L.  1104,  holding  that  the  form  in  which 
the  concession  was  confirmed,  did  not  affect  the  title;  S.  O.,  341,  12 
L.  1105,  dissenting  opinion,  arguing  confirmation  of  a  claim  "ac- 
cording to  the  concession,"  could  not  come  within  the  reservation, 
because  not  located  by  survey;  Mills  v.  Stoddard,  8  How.  362,  364, 
12  L.  1113,  1114,  affirming  the  decision  in  principal  case;  Mackay  v. 
Easton,  19  Wall.  632,  22  L.  214,  holding  that  the  patent  concerned 
in  case  had  been  pronounced  void  by  principal  case;  Hot  Springs 
Case,  92  U.  S.  713,  23  L.  696,  holding  that  a  location  referred  to  in 
the  act  of  26th  of  April,  1822,  did  not  entitle  the  applicant  to 
a  patent  until  the  filing  and  recording  of  the  survey  and  plat; 
Bnnnel  v.  Stoddard,  4  Fed.  Gas.  669,  holding  the  result  of  the 
decision  was  fatal  to  all  New  Madrid  certificate  titles  on  lands 
reserved  from  sale;  Allison  v.  Hunter,  9  Mo.  763  (754),  764  (755), 
holding  that  a  New  Madrid  entry  made  at  a  time  (11th  of  July, 
1831)  when  the  land  was  not  reserved  from  sale  was  good  as 
against  a  confirmation  under  act  of  4th  of  July,  1836:  Waller 
V.  Yon  Phul,  14  Mo.  87,  holding  that  a  title  to  land,  by  a  bona 
fide  purchase  and  entry  from  the  United  States,  must  prevail  over 
a  confirmation  under  the  act  of  1836,  of  a  location  made  subse- 
quent to  the  entry;  Wright  v.  Rutgers,  14  Mo.  587,  holding  that  hold- 
ers of  a  New  Madrid  certificate  had  the  right  to  locate  it  only  on 
public  lands  not  reserved  from  sale,  and  that  there  was  no  reserva- 
tion from  sale  between  26th  to  29th  of  May  and  9th  of  July,  1832; 
State  V.  Ham,  19  Mo.  602,  holding  that  a  sale  by  government  con- 
trary to  the  reservation  in  act  of  3d  of  March,  1811,  would,  if  not 
protected  by  subsequent  legislation,  be  void.  Discussed  and  exam- 
ined in  Bryan  v.  Shirley,  53  Tex.  453,  as  to  effect  of  a  patent  issued 
when  the  preliminary  proceedings  were  illegal,  being  voidable  or 
void. 

Public  lands. —  Under  acts  of  1811  and  1832,  lands  as  to  which 
valid  claims  had  been  filed,  were  reserved  from  public  sale  until 
the  decision  of  Gongress  should  pronounce  against  their  claims, 
p.  315. 

Gited  and  applied  by  analogy  in  Menard  v.  Massey,  8  How.  809, 
12  L.  1091,  to  act  of  1811,  holding  the  provision  was  an  exception  to 
the  general  powers  to  sell,  conferred  on  the  officers. 

Appeal  and  error. —  Where  no  exception  to  reception  of  a  deed 
as  evidence  was  made  at  the  trial,  it  cannot  be  considered  on  ap- 
peal, pp.  815,  316. 
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Cited  and  rule  applied  In  De  Sobry  y.  Nicholson,  8  WalL  423,  18 
L.  264,  as  the  general  mle  In  dlscnssing  time  for  making  plea  to  ju- 
risdiction on  ground  of  diverse  citizenship;  Alexander  y.  United 
States,  138  U.  S.  356,  34  L.  058,  11  8.  Ct  351,  holding  that  an  excep- 
tion to  method  of  impanelling  a  jury,  not  made  at  the  trial,  could 
not  be  considered  on  appeal. 

Deed. —  Proof  of  due  execution  may  be  dispensed  with  after  forty 
years,  when  claim  of  title  has  been  made  and  possession  held,  p. 
316. 

Cited  in  note  to  9  Am.  St  Rep.  302,  on  what  constituted  ancient 
deeds  in  the  United  States  and  when  they  are  admissible  as  evidence. 

Distinguished  in  Salazar  v.  LongwiU,  6  N.  Mex.  549,  25  Pac.  929, 
where  there  was  no  evidence  of  possession  or  assertion  of  title,  due 
execution  of  an  ancient  document  must  be  proved. 

Public  lands.— Act  of  Congress  confirming  the  report  of  com- 
missioners on  the  title  of  land  claimant,  vests  the  legal  title  of  the 
United  States  in  fee  in  the  confirmee  which  inures  by  way  of 
estoppel  for  the  benefit  of  a  former  grantee  and  those  claiming 
under  him,  and  a  patent  if  issued  could  only  be  evidence  of  this, 
p.  316. 

The  following  citing  cases  rely  upon  this  holding:  Landes  v. 
Brant,  10  How.  374,  13  L.  460,  supporting  a  sheriflrs  deed  made 
prior  to  issue  of  patent  on  a  judg*ment  and  execution  against  the 
claimant  and  patentee,  holding  the  patent  inured  for  benefit  of 
grantee;  Delauriere  v.  Bmison,  15  How.  538,  14  L.  805,  holding  the 
confirmation  could  not  impair  rights  which  had  accrued  when  the 
land  was  unprotected  by  a  reservation  from  sale;  Bryan  v.  Forsyth, 
19  How.  337,  15  L.  675,  holding  that  a  patent  was  a  fee  simple  title 
on  its  face  sufficient  to  sustain  a  plea  of  the  statute  of  limitations 
in  Illinois;  Morehouse  v.  Phelps,  21  How.  305,  16  L.  143,  holding 
the  patent  did  not  defeat  outstanding  interests  in  the  land  for  which 
the  patent  issued;  United  States  v.  Parrott,  McAIl,  318,  F.  C.  15,998, 
holding  that  under  act  of  3d  of  March,  1851,  no  legal  title  to  mineral 
land  claimed  under  grant  from  Mexican  government  could  vest 
until  after  confirmation  of  the  claim  by  Congress;  Kingman  v. 
Holthaus,  59  Fed.  312,  holding  that  an  incipient  location  of  land 
under  a  New  Madrid  certificate  created  an  equitable  interest  sub- 
ject to  sale  on  execution  and  that  a  subsequent  patent  inured  for 
the  purchaser's  benefit;  Chastang's  Heirs  v.  Armstrong,  20  Ala.  625. 
holding  the  legal  title  to  land  claimed  under  a  Spanish  concession 
was  given  by  the  confirming  act  of  1822,  not  the  subsequent  location 
surveyed  and  patented;  Delaunay  v.  Burnett,  4  Glim.  495,  holding 
that  a  confirmation  of  a  claim  to  "legal  representatives'*  of  a 
claimant  includes  "  a  purchaser: "  Cavender  v.  Smith,  3  G.  Greene. 
356,  56  Am.  Dec.  546,  holding  that  under  the  doctrine  of  relation 
the  title  to  land  acquired  under  an  execution  sale  could  not  be 
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defeated  on  the  ground  that  the  government  patent  was  dated 
rabseqnent  to  the  sale;  Frost  v.  Missionary  Society,  56  Mich.  89,  22 
N.  W.  203,  holding  that  a  qnitdalm  deed  will  operate  to  convey  land 
thereafter  patented  if  grantor  had  already  obtained  a  land  ofQce 
certificate  for  it;  Sanborn  y.  Taace,  09  Mich.  226,  37  N.  W.  273, 
discussing  effect  of  confirmation  of  title  under  act  of  Congress 
holding  that  they  were  always  made  in  negotiation  of  existing 
rights,  collecting  authorities;  St  L.  Public  Schools  v.  Walker,  40 
Uo.  402,  holding  that  confirmation  by  act  of  1836  of  a  claim  located 
and  presented  to  commissioners  under  act  of  1886-7  prevented  the 
survey,  and  setting  apart  of  same  land  to  the  use  of  schools;  Hay- 
ward  ▼.  Ormsbee,  11  Wis.  7,  holding  that  a  conveyance  after  due 
entry  but  before  patent  passed  the  equitable  title,  and  the  title  by 
patent  inured  to  the  benefit  of  the  grantee;  Qulnney  v.  Denney,  18 
Wis.  488^  holding  that  a  member  of  Stoclcbridge  tribe  of  Indians 
took  an  equitable  title  to  land  allotted  under  act  of  1843,  conveyable 
by  deed,  and  that  subsequent  patent  inured  to  the  benefit  of  the 
grantee. 

Distinguished  in  Phelps  v.  Kellogg,  15  IlL  137,  holding  that  proof 
of  pre-emption  does  not  give  title,  and  the  subsequent  entry  on  pay- 
ment does  not  Inure  to  the  benefit  of  a  prior  purchaser  from  the 
pre-emptioner. 

BJectment  may  be  maintained  on  a  title  by  estoppel,  p.  317. 

Cited  in  Dickerson  v.  Colgrove,  100  U.  S.  588,  26  L.  620,  holding 
same  is  true  of  estoppel  in  pais. 

In  ejectment  the  elder  legal  title  must  prevail,  p.  317. 

Cited  in  Bryan  v.  Forsyth,  19  How.  337,  15  L.  675,  holding  under 
statute,  ejectment  may  be  maintained  in  Federal  courts  after  sur- 
vey duly  made,  approved  and  recorded  with  surveyor-general. 

Wordji  and  phrases.—  An  act  to  be  done  *'  under  a  law  "  means 
In  conformity  with  It,  p.  317. 

Cited  in  Risley  v.  Village  of  Howell,  64  Fed.  457,  22  U.  S.  App. 
635,  applying  rule  to  construction  of  similar  phrase  in  act  authoriz- 
ing bond  issue. 

Public  lands.— Section  2,  of  act  of  1836,  for  confirming  land 
grants  exempting  from  its  operation  lands  previously  located  or 
surveyed  or  sold  by  the  United  States,  is  confined  to  locations  law- 
fully made  in  conformity  with  United  States  law,  p.  317. 

Cited  and  rule  afiirmed  in  Mills  v.  Stoddard,  8  How.  366,  12  L. 
1115,  holding  that  "  under  "  meant  "  in  conformity  with." 

Public  lands.- Location  on  lands  reserved  from  public  sale  con- 
fers no  title,  p.  318. 

Cited  and  rule  applied  in  Easton  v.  Salisbury,  21  How.  431,  16  L. 
183,  affirming  S.  C,  23  Mo.  104,  holding  a  land  patent  cannot  issue 
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for  lands  of  which  the  sale  is  not  authorized  hy  law;  Doolan  y. 
Garr,  125  U.  S.  627,  634,  31  L.  848,  850,  8  S.  Gt  1232,  1236»  holding 
lands  within  valid  Mexican  grant  found  within  limits  of  Pacific 
railroad  grant  did  not  pass  to  the  corporations  as  "public  land;" 
Lake  Superior,  etc..  Go.  v.  Gunningham,  155  IT.  S.  373,  39  L.  190,  15 
8.  Gt  110,  affirming  S.  G.,  44  Fed.  831,  holding  that  a  patent  may 
be  declared  void  if  issued  for  lands  theretofore  reserved  from  sale, 
collecting  authorities;  Parker  v.  Duff,  47  GaL  562,  holding  that 
land  office  cannot  issue  scrip  for  land  selected  under  treaty  with 
tribe  of  Indians  outside  of  the  ceded  territory,  in  the  absence  of 
legislation  by  Gongress  authorizing  it;  Arnold  v.  Grimes,  2  G.  Qreene, 
84,  85,  defining  cases  in  which  a  patent  for  land  could  be  im- 
peached collaterally  in  an  action  at  law;  Perry  v.  O'Hanlon,  11  Mo. 
596,  49  Am.  Dec.  109,  holding  the  same  rule  applies  to  a  patent  as 
to  a  location  on  land  reserved  from  public  sale;  Bryan  v.  Shirley, 
53  Tex.  451,  holding  a  location  on  land  within  limits  of  Peters 
colony  pending  the  reservation  absolutely  void,  unless  subsequently 
validated  by  government 

Distinguished  in  Mackay  v.  Easton,  19  Wall.  633,  22  Ii.  215,  as 
having  no  bearing  on  case  where  there  was  a  prior  valid  location 
and  that  principal  case  was  no  evidence  of  the  facts  in  other  cases. 

Public  lands.— Issue  of  a  patent  Is  a  ministerial  act  to  be  per- 
formed according  to  law.  A  patent  for  land  previously  patented 
to  another  is  absolutely  void,  p.  318. 

The  citing  cases  indorsing  and  relying  upon  this  holding  are  in 
part  as  follows:  Best  v.  Polk,  18  Wall.  117,  21  L.  807,  holding  the 
patenting  of  land  on  which  a  prior  location  by  another  had  been 
properly  made  was  void;  Knight  v.  United  States  Land  Association, 
142  U.  S.  176,  35  L.  979,  12  S.  Gt  262,  in  deciding  title  to  land  below 
ordinary  high-water  mark  of  Mission  creek,  San  Francisco;  North- 
em  Pac.  B.  Go.  V.  Gannon,  46  Fed.  238,  holding  corporation  claim- 
ing title  by  legislative  grant  cannot  have  ejectment  against  parties 
claiming  under  subsequent  patent,  as  such  patent  is  void  if  plain- 
tiff's title  is  good;  Lakin  v.  Dolly,  53  Fed.  336,  collecting  numerous 
authorities  on  point  as  to  when,  where  and  under  what  circum- 
stances a  patent  could  be  declared  void  with  reference  to  patent  to 
mining  claim;  United  States  v.  Winona  &  St  P.  R.  Go.,  67  Fed. 
956,  32  U.  S.  App.  272,  holding  patent  for  land  the  title  to  which 
had  passed  from  the  government  to  another  before  the  claim  on 
which  it  was  based  was  initiated  was  void;  New  Dunderberg  Min. 
Go.  V.  Old,  79  Fed.  602,  49  U.  S.  App.  208.  in  consideration  of  the 
powers  of  the  land  department  to  decide  adverse  claims  on  granting 
patents,  collecting  authorities  on  circumstances  entailing  lack  of 
power  to  grant  patents;  Grommelin  v.  Minter,  9  Ala.  604,  holding 
that  a  patent  being  the  mere  consequence  of  a  previous  entry  under 
the  pre-emption  Uiws,  cannot  divest  the  United  States  or  any  one  else 
having  an  acknowledged  right  of  the  legal  titie;  Knabe  y.  Burden, 
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88  AVi  439,  7  So.  93,  holding  a  certificate  of  entry  is  not  conclusiye 
and  cannot  prevail  against  a  patent  of  an  older  date,  issued  by  the 
State  and  fonnded  on  an  act  of  Congress;  Bacon  v.  Tate,  22  Ark. 
533,  where  plaintiff  and  defendant  in  action  of  ejectment  both 
claimed  under  deeds  from  the  governor  of  tract  of  swamp  land,  held 
the  deed  of  oldest  date  will  prevail;  Kile  v.  Tubbs,  23  Cal.  443,  hold- 
ing that  a  person  who  has,  in  good  faith,  settled  on  a  tract  of 
public  land,  as  a  pre-emptioner  under  United  States  law,  acquires 
a  prior  right  good  as  against  a  subsequent  patent;  Lee  v.  Justice 
Mining  Co.,  2  Colo.  App.  124,  29  Pac.  1024,  holding  that  a  patent 
Issued  without  authority  of  law  is  void;  Danforth  v.  Morrical,  84 
111.  460,  setting  aside  patent  issued  for  land  already  patented;  Moyer 
V.  McCullough,  1  Ind.  344,  holding  that  if  a  patent  is  issued  by 
mistake  and  without  authority  the  party  having  the  prior  equitable 
title  may  by  bill  in  chancery  obtain  from  the  patentee  or  his  volun- 
ary  grantee  the  legal  title;  Sumner  /.  Coleman,  23  Ind.  93,  sustain- 
ing right  of  a  prior  pre-emptioner  against  location  to  chief  of  tribe  of 
Indians  in  pursuance  of  a  subsequent  treaty;  Mason  v.  Cooksey,  51 
Ind.  524,  holding  that  deeds  or  patents  for  swamp  lands  were  not 
subject  to  record  as  deeds  between  individuals,  and  that  where 
two  patents  were  issued  for  same  land  the  latter  was  void. 

Elsewhere  the  following  cite  and  apply  the  syllabus  principle: 
Arnold  V.  Grimes,  2  Iowa,  12,  holding  that  a  patent  issued  after 
a  valid  certificate  of  pre-emption  to  a  third  party  was  void;  Silly- 
man  V.  King,  36  Iowa,  211,  holding  that  the  person  having  the 
certificate  of  entry  or  location  is  the  owner  of  the  land;  the  issuance 
of  a  patent  only  perfects  the  evidence  of  ownership;  Rankin  v. 
Miller,  43  Iowa,  17,  holding  that  a  patent  issued  for  land  previously 
sold  by  government  was  void  and  patentee  acquired  no  rights  under 
it;  Cady  v.  Bighmey,  54  Iowa,  618,  7  N.  W.  104,  holding  that  the 
purchase  certificate  for  land  under  act  for  laying  off  the  towns  of 
Fort  Madison,  etc.,  of  1836  carried  the  equitable  title;  Hood  v.  Mar- 
tin, 11  La.  Ann.  554,  holding  that  a  patent  for  part  of  the  internal 
improvement  land  granted  to  State  by  act  of  September,  1841,  Issued 
In  error  to  one  who  was  not  the  locator  under  warrant  was  void;  Uit- 
tuk-no-mi  v.  Watts,  7  Smedes  &  M.  366,  45  Am.  Dec.  309,  holding 
a  patent  to  land  previously  appropriated  and  reserved  from  entry 
Is  void;  Land  v.  Kelm,  52  Miss.  351,  holding  that  an  Indian  treaty 
operates  as  a  grant  to  the  reservee,  which  takes  effect  on  specifica- 
tion and  location,  and  a  subsequent  patent  to  a  third  party  cover- 
ing the  land  is  void;  Magwire  v.  Tyler,  40  Mo.  434,  where  there 
were  two  patents  for  same  land  the  Junior  patent  is  void;  Mantle 
T.  Noyes,  5  Mont  291,  5  Pac.  862,  collecting  authorities,  holding  that 
where  a  lode  claim  location  has  been  perfected  according  to  law 
and  recorded  the  ground  cannot  be  relocated  to  a  placer  claimant; 
Silver  Bow  M.  &  M.  Co.  v.  Clark,  6  Mont  422,  5  Pac.  580,  holding 
a  valid  location  of  a  mining  claim  on  public  lands  is  not  affected 
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by  subsequent  entry  of  a  town  site,  and  a  patent  for  such  town 
site  entry  is  void;  Franklin  v.  KeUey,  2  Neb.  96,  holding  after  a 
pre-emptor  has  made  his  entry  the  government  cannot  grant  the 
land  to  another;  Boseberry  y.  Hollister,  4  Ohio  St.  307,  holding 
where  State's  agent  sold  public  land  by  auction,  and  subsequently 
same  land  by  private  sale,  that  the  governor's  deed  to  the  former 
superseded  his  deed  to  the  latter  of  earlier  date,  the  second  pur- 
chaser taking  no  title  although  without  notice;  Webster  v.  Clear, 
49  Ohio  St  400,  31  N.  B.  746,  holding  deed  from  State  of  land  pre- 
viously sold  to  another  is  void,  although  deed  of  first  purchase  is 
not  at  the  time  on  record;  see  note  to  Groslouis  v.  Northcut,  3  Or. 
399,  holding  that  under  the  donation  law  a  claimant  may,  before 
patent  issues,  obtain  such  an  interest  as  will  be  subject  to  judicial 
sale;  Bolton  v.  La  Camas  Water  Power  Co.,  10  Wash.  252,  38  Pac. 
1045,  dissenting  opinion,  majority  holding  that  the  legal  title  to 
lands  acquired  under  the  homestead  laws  of  the  United  States 
does  not  vest  until  the  issuance  of  patent  See  note  to  12  Am.  Dec. 
565,  on  patent  as  the  highest  evidence  of  the  transfer  of  land  from 
the  sovereignty  to  the  individual. 

Distinguished  in  Doll  v.  Meador,  16  Cal.  330,  holding  that  a 
patent  not  void  on  its  face  cannot  be  questioned  by  persons  who 
do  not  show  themselves  to  be  in  privity  with  a  common  or  para- 
mount source  of  title;  Headley  v.  Coffman,  38  Neb.  72,  56  N.  W. 
702,  holding  ejectment  against  a  patentee  cannot  be  maintained 
by  holder  of  a  prior  receiver's  certificate  after  his  entry  has  been 
cancelled. 

Patent  for  land  cannot  be  contradicted  or  explained  by  parol,  but 
if  it  has  been  fraudulently  obtained  or  Issued  against  the  law  it 
is  void,  p.  318. 

In  the  Federal  courts  the  following  affirm  and  apply  this  prin- 
ciple: Sherman  v.  Bulck,  93  U.  S.  216,  23  L.  851,  holding  that 
testimony  to  show  want  of  power  to  issue  a  patent  is  admissible  at 
law,  but  where  the  patent  is  merely  voidable,  resort  to  equity  may 
be  necessary;  Mahn  v.  Harwood,  112  TJ.  S.  358,  28  L.  667,  5  S.  Ct 
177,  holding  that  where  the  commissioner  had  exceeded  his  au- 
thority in  granting  or  reissuing  a  patent,  a  party  sued  for  infringe- 
ment might  set  up  the  illegality  as  a  defense,  collecting  authorities; 
Doolan  v.  Carr,  125  U.  S.  625,  31  L.  847,  8  S.  Ct  1231,  holding  it  as 
well  established  that  a  government  patent  duly  issued  might  be 
shown  to  be  void  by  extrinsic  evidence  capable  of  showing  want  of 
authority  for  its  issue,  collecting  authorities;  United  States  v. 
Culver,  52  Fed.  83,  holding  that  a  patent  for  lands  valuable  as 
mineral  and  knowingly  purchased  as  agricultural  was  void;  North- 
em  Pac.  B.  Co.  V.  Cannon,  54  Fed.  258,  7  U.  S.  App.  507,  holding 
that  mineral  lands  being  excluded  from  a  railroad  grant  could  be 
patented  though  within  the  boundaries  of  the  grant;  Garrard  v. 
Silver  Peak  Mines,  82  Fed.  583,  in  general  discussion  of  cases  in 
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which  patents  could  or  could  not  be  collaterally  attacked  In  an 
action  at  law,  collecting  examining  authoritieB;  United  States  ▼. 
Central  Pac.  R.  Co.,  84  Fed.  220,  holding  that  if  at  date  of  patent 
to  railroad  corporation  the  lands  included  were  valuable  chiefly  for 
mineral,  the  title  would  not  be  valid  because  acquired  contrary  to 
law. 

The  State  court  citing  cases  which  follow  the  syllabus  doctrine 
are:  Bates  v.  Herron,  35  Ala.  123,  holding  that  the  land  office  com- 
missioner had  power  to  cancel  a  certificate  of  entry,  and  that  the 
effect  of  his  order  for  issue  of  a  patent  to  another  party  was  to 
cancel  a  prior  entry;  McTyer  v.  McDowell,  36  Ala.  44,  holding  the 
decision  of  the  land  commissioner  ordering  lands  into  the  market 
for  sale  was  evidence  that  the  facts  existed  which  rendered  such 
sale  proper;  Anderson  v.  Bartels,  7  Colo.  263,  8  Pac.  229,  holding 
If  the  title  set  up  under  a  patent  is  void,  ab  initio,  the  fact  may  be 
shown  in  an  action  law,  but  if  merely  voidable  it  can  only  be  im- 
peached in  equity;  Ferrall  v.  Bradfords,  2  Fla.  518,  50  Am.  Dec.  299, 
holding  an  asserted  title  founded  on  fraud  is  utterly  void;  Ballance 
V.  McFadden,  12  lU.  823,  holding  as  to  land  In  Peoria  that  a  patent 
issued  to  one  not  a  claimant  of  a  lot  vested  no  title,  and  being  in- 
operative and  void  might  be  impeached  collaterally  in  an  action 
of  ejectment;  McGiU  v.  McGill,  4  Lol.  Ann.  266,  holding  a  patent 
obtained  by  one  who  had  assigned  the  receiver's  receipts  for  the 
purchase  money  was  obtained  by  fraud  and  inured  to  the  benefit 
of  the  assignee;  Davis  v.  Fletcher,  11  La.  Ann.  506,  holding  a  party 
claiming  under  a  patent  obtained  by  fraud  would  be  compelled  in 
equity  to  convey  the  land  to  the  confirmee  of  a  prior  entry  having 
the  equitable  title;  Attorney-General  v.  Smith,  31  Mich.  864,  holding 
that  a  patent  issued  for  school  and  swamp  lands,  which  had  not 
previously  been  offered  for  sale  at  public  auction,  as  required  by 
law,  was  void;  State  v.  Bachelder,  5  Minn.  242,  80  Am.  Dec.  418. 
holding  that  equity  will  relieve  against  patents  and  judgments  ob- 
tained by  fraud,  but  that  rule  does  not  apply  to  a  judgment  of 
United  States  land  officers  founded  on  false  testimony  on  the  merits 
(note,  this  judgment  reversed  on  appeal,  see  S.  C,  1  Wall.  109, 
17  L.  551);  Horsky  v.  Moran,  21  Mont.  854,  58  Pac.  1067,  hold- 
ing that  a  government  land  patent  may  be  shown  to  be  void  by 
extrinsic  evidence  of  a  character  capable  of  showing  a  want  of  au- 
thority in  its  issue;  Rose  v.  Richmond  M.  Co.,  17  Nev.  64,  27  Pac. 
1113,  holding  patent  for  mining  ground  issued  when  there  was  a 
valid  and  pending  contest  to  determine  the  right  of  i>ossesslon  was 
Toid;  Strong  v.  Lehmer,  10  Ohio  St.  96,  holding  title  of  a  govern- 
ment patentee  could  not  prevail  against  a  grantee  from  the  State 
of  selected  canal  land  accompanied  by  entry  and  possession;  Saun- 
ders V.  Niswanger,  11  Ohio  St  310,  in  case  of  interfering  claims 
onder  Virginia  military  warrants  to  land  within  the  limits  of  Vir- 
ginia; Stewart  v.  Altstock,  22  Or.  188,  29  Pac.  555,  holding  a  patent 
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for  land  previously  granted  to  the  Northern  Pacific  Railway  Com- 
pany is  void;  Mason  v.  Rnssell's  Heirs,  1  Tex.  729,  holding  where 
the  commissioner,  under  the  colonization  law,  issued  a  grant  to 
land,  parol  evidence  might  be  introduced  to  prove  its  nullity  as 
operating  on  land  outside  the  colonial  limits;  Sherwood  v.  Fleming, 
25  Tex.  Supp.  427,  holding  a  patent  for  land  within  the  reservation 
of  the  Pacific  Railroad  act  was  void;  Patriclt  v.  Nance,  26  Tex.  301, 
holding  that  a  locator  on  land  not  then  subject  to  location,  but  who 
subsequently  obtained  a  patent  could  not  have  his  patent  impeached 
by  a  subsequent  locator  who  failed  to  perfect  his  location;  Day,  etc., 
Co.  V.  State,  68  Tex.  641,  4  S.  W.  871,  holding  a  location  on  land  re- 
served from  entry  by  the  act  of  1879,  relating  to  land  in  Greer 
county,  was  absolutely  void. 

Distinguished  in  Field  v.  Seabury,  19  How.  332,  16  L.  664,  show- 
ing that  principal  case  was  no  authority  for  holding  that  a  patent 
for  land  could  be  collaterally  avoided  at  law  for  fraud,  but  that 
this  was  otherwise  as  to  deeds  fraudulently  obtained;  Crane  v. 
Reeder,  26  Mich.  313,  holding  that  an  adverse  claimant  in  an  action 
of  ejectment  cannot  raise  a  question  of  fraud  in  a  conveyance  to 
which  he  is  a  stranger,  the  party  injured  can  alone  complain;  Qib- 
son  V.  Chouteau,  89  Mo.  664,  holding  that  a  patent  may  issue  to 
the  assignee  of  a  New  Madrid  location,  the  presumption  being  that 
when  it  issues,  all  acts  necessary  to  its  validity  have  been  properly 
done. 

Miscellaneous. —  Cited  in  Dubois  v.  McLean,  4  McLean,  488,  F. 
C.  4,107,  holding  statute  of  limitations  does  not  begin  to  run  before 
the  date  of  a  patent;  City  of  Cleveland  v.  Cleveland,  etc.,  R.  Co., 
93  Fed.  123,  as  an  Instance  of  the  admission  by  the  Supreme  Court 
of  an  equitable  defense  in  an  action  at  law,  collecting  authorities; 
Pollard  V.  Oreit,  8  Ala.  942,  holding  a  decision  on  a  land  title  in 
Mobile  was  generally  in  accord  with  principal  case,  not  stating  any 
particular  i>olnt 
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Jurisdiction  defined. —  The  power  to  hear  and  determine  a  case  Is 
jurisdiction,  p.  338. 

The  citations  show  that  this  definition  has  been  widely  indorsed 
and  relied  upon.  The  Federal  citing  cases  are:  Applegate  ▼.  Lex- 
ington, etc.,  Mining  Co.,  117  U.  S.  267,  29  L.  896,  6  S.  Ct  747,  sus- 
taining jurisdiction  of  court  of  equity  in  proceedings  against  ab- 
sent debtors  and  other  defendants  after  constructive  notice  by 
publication;  In  re  Bogart,  2  Sawy.  401,  F.  C.  1,596,  in  determining  on 
habeas  corpus  the  weight  of  naval  authorities  to  detain  a  person  for 
trial  by  court-martial;  Le  Roy  v.  Clayton.  2  Sawy.  499,  F.  C.  8,268, 
holding  that  the  commissioner  of  the  land  ofiice  had  power  to  re- 
call a  patent  and  order  a  resurvey;  Holmes  v.  Oregon  &  Oal.  R. 
Co.,  6  Sawy.  285,  5  Fed.  534,  supporting  by  analogy  a  decision  that 
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a  grant  of  admlnlstratioii  to  an  estate  of  which  there  waa  already 
an  administrator,  was  void;  Holmes  v.  Oregon  &  GaL  B.  Co.,  7 
Sawy.  385,  386,  387,  9  Fed.  232,  233,  234,  holding  that  where  a  peti- 
tion for  appointment  of  an  administrator  alleged  the  jurisdictional 
fiicts,  the  order  made  thereon  was  an  adjudication  which  concluded 
further  inquiry;  Heirs  of  Biggs  v.  Blue,  5  McLean,  150,  F.  O.  1,403, 
holding  Irregularities  do  not  make  void  the  proceedings  of  a  court 
of  general  jurisdiction;  Forsythe  v.  Ballance,  6  McLean,  567,  F.  G. 
4,951,  holding  that  when  a  sale  by  an  administrator  is  offered 
collaterally  and  the  jurisdiction  is  undisputed,  it  cannot  be  ob- 
jected to;  Delaware  B.  Go.  y.  Prettyman,  7  Fed.  Gas.  412,  apparently 
to  the  point  that  when  court  has  jurisdiction  over  the  subject- 
matter,  an  action  for  trespass  will  not  lie  against  the  ministerial 
officer  who  executes  the  sentence;  Nettleton  y.  Mosier,  3  Fed.  388, 
showing  that  an  appointment  of  a  guardian  by  Probate  Gourt  could 
not  be  attacked  collaterally. 

State  court  citing  cases,  approving  the  syllabus  definition,  are: 
Bz  parte  Maxwell,  37  Ala.  363,  79  Am.  Dec.  63,  holding  that  failure 
of  an  administrator  to  give  tJie  required  bond  rendered  the  grant 
Toldable,  not  void;  Bush  y.  Glover,  47  Ala.  174,  holding  that  a  sale 
of  land  by  a  sheriff  under  an  execution  issued,  a  judgment  of  a  Gon- 
federate  court  and  regularly  conducted,  was  valid;  Smitha  v.  Flour- 
noy,  47  Ala.  861,  holding  that  where  a  statute  required  the  lands 
to  be  accurately  described  in  the  application  for  sale,  a  descrip- 
tion not  perfectly  accurate  which  would  be  sufficient  in  a  deed,  gave 
the  court  jurisdiction  to  proceed;  Borden  v.  State,  11  Arlc  544,  54 
Am.  Dec.  235,  in  general  discussion  of  Jurisdiction  of  superior  and 
inferior  courts;  Irwin  v.  Scriber,  18  Gal.  507,  holding  letters  of 
administration  could  not  be  collaterally  attacked  on  the  ground  of 
residence  of  the  deceased,  that  fact  being  necessarily  determined 
by  the  Probate  Gourt;  Schroeder  v.  Wittram,  66  Gal.  641,  6  Pac.  741, 
In  concurring  opinion,  holding  that  a  complaint  in  a  justice's  court,  a 
demurrer  to  which,  on  the  ground  of  jurisdiction,  must  have  been 
overruled,  conclusively  showed  jurisdiction;  Weston  v.  Lumley,  33 
Ind.  495,  holding  that  proceedings  of  board  of  commissioners  hav- 
ing jurisdiction  over  highways  were  admissible  in  evidence  on  a 
trial  for  slander  in  imputing  perjury  to  a  witness  before  the  com- 
missionerB;  Board  of  Gommissioners  v.  Markle,  46  Ind.  110,  holding 
the  presentation  of  a  petition  in  reference  to  relocation  of  county 
seats  gave  the  board  jurisdiction  to  hear  and  determine  the  suffi- 
ciency of  the  petition;  Goolman  v.  Fleming,  82  Ind.  123,  holding 
the  board  of  commissioners  had  jurisdiction  of  a  petition  for  con- 
struction of  a  ditch,  notwithstanding  imperfections  in  the  petition; 
Hontour  v.  Purdy,  11  Minn.  405,  88  Am.  Dec.  92,  holding  in  stat- 
ute relating  to  guardians'  sales,  the  wor^s  "  Probate  Gourt  of  com- 
petent Jurisdiction,"  signified  the  Probate  Gourt  whose  jurisdiction 
it  waB  proper  to  invoke  in  the  particular  case  in  hand;  Wood  v. 
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Myrick,  16  Biiim.  502,  holding  a  decree  asslgaing  residue  of  an 
estate  void  for  want  of  notice  to  all  parties  interested,  the  notice 
being  jurisdictional;  Babb  t.  Bniere,  28  Mo.  App.  606,  where  a  Jus- 
tice of  the  peace  has  jurisdiction  of  the  person  and  subject-matter, 
the  decision  of  all  other  matters  in  the  case  is  but  an  exercise  of  the 
jurisdiction;  Bitter  ▼.  Kunkle,  89  N.  J.  L.  262,  in  construing  the 
meaning  of  jurisdiction  under  the  act  constituting  courts  for  the 
trial  of  smaU  causes  and  the  remedies  of  certiorari  and  appeal; 
People  V.  Sturtevant,  9  N.  T.  267,  59  Am.  Dec.  538.  holding  the  su- 
perior court  had  jurisdiction  of  an  action  to  enjoin  an  alleged  pub- 
lic nuisance  about  to  be  perpetrated  under  the  authority  of  defend- 
ants; Ex  parte  Degener,  30  Tex.  App.  574,  17  S.  W.  1113,  holding 
on  habeas  corpus  that  jurisdiction  must  include  both  power  to  ren- 
der a  judgment  and  to  render  the  particular  judgment;  Vaughn  y. 
Ck)ngdon,  56  Yt  127,  sustaining  jurisdiction  of  justice's  court  to  pro- 
ceed on  a  complaint  in  larceny  duly  laid  and  that  the  justice  could 
not  be  held  liable  to  an  action  for  false  Imprisonment;  Winnebago, 
etc,  Mfg.  Go.  T.  Wisconsin,  etc,  B.  B.,  81  Wis.  393,  51  N.  W.  577. 
holding  a  petition  for  appointment  of  commissioners  of  appraisal 
which  failed  to  state  the  matters  required  by  revised  statutes, 
section  1846,  InsufScient  to  give  jurisdiction;  Minard  ▼.  Burtis,  83 
Wis.  269,  53  N.  W.  510,  as  to  question  of  jurisdiction  after  answer 
filed. 

Jurisdiction. —  In  cases  in  personam  where  there  are  adverse  par- 
ties, the  court  must  have  power  over  the  subject-matter  and  par- 
ties, p.  838» 

Cited  and  approved  in  Dearing  v.  Bank  of  Charleston,  5  Qa.  518, 
48  Am.  Dec  316,  holding  that  a  judgment  in  personam  against  a 
non-resident  served,  but  not  appearing,  a  nullity;  Palmer  v.  Oakley, 

2  Doug.  489,  47  Am.  Dec  67,  approving  rule,  arguendo. 

Ifistates  of  decedents. —  Proceeding  to  seU  real  estate  of  an  in- 
debted intestate  is  "in  rem,"  the  only  question  of  jurisdiction  is 
the  power  of  the  court  over  the  thing,  and  is  Irrespective  of  parties. 
In  all  courts  having  the  power  to  sell,  their  action  operates  on  the 
estates,  not  on  the  heirs  of  the  intestate,  p.  338. 

The  citing  cases  approving  and  relying  upon  this  holding  are  In 
part  as  follows:  Beauregard  v.  City  of  New  Orleans,  18  How.  503, 
15  L.  472,  sustaining  a  sale  made  by  State  District  Court  of  property 
of  a  deceased  debtor,  who  had  become  insolvent  before  death; 
Florentine  v.  Barton,  2  WalL  216,  17  L.  785,  approving  the  ruling 
in  sustaining  a  private  act  of  the  legislature  authorizing  a  private 
sale  of  real  estate  to  pay  debts  of  an  intestate;  Davis  v.  Gaines,  104 
U.  S.  391,  393,  26  L.  759,  760,  holdbig  that  a  sale  by  a  Probate  Court 
is  a  judicial  sale;  Matthews  v.  Densmore,  109  U.  S.  220,  27  L.  913, 

3  8.  Ct  129,  holding  that  in  proceedings  in  State  courts  against  a 
marshal,  the  process  is  sufficient  to  protect  him  if  the  property 
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seiied  under  It  wms  liable  to  be  attached  In  the  suit;  Holmes  v. 
Oregon  A  GaL  B.  Co.,  7  Sawy.  891,  9  Fed.  286,  holding  proceedings 
for  the  appointment  of  an  administrator  were  In  the  nature  of  a 
proceeding  In  rem;  Mc Arthur  ▼.  Allen,  8  Fed.  823,  holding  that  a 
proceeding  to  set  aside  a  will  under  statute  of  Ohio  is  a  proceed- 
ing in  rem;  only  the  legal  status  of  the  will  Is  at  issue  and  all  per- 
sons are  concluded  by  the  verdict;  Dally  v.  Doe,  3  Fed.  916,  holding 
a  title  under  marshal's  sale  in  admiralty  would  not  be  disturbed 
If  the  court  had  Jurisdiction  to  order  the  sale;  Lorch  y.  Aultman, 
75  Ind.  166,  affirming  rule,  but  holding  that  in  proceedings  partly 
in  rem  and  partly  in  personam  the  holder  of  a  paramount  adverse 
title  is  not  bound  unless  made  a  party;  Bamett  y.  Vanmeter,  7  Ind. 
App.  57,  88  N.  B.  670,  dissenting  opinion,  majority  holding  that  a 
final  settlement  in  administration  was  an  adjudication  of  all  matters 
properly  included  in  such  settlement,  but  did  not  extend  to  matters 
not  subjected  to  the  process  of  administration;  Cooper  y.  Sunder- 
land, 8  Iowa,  185,  66  Am.  Dec  66,  as  treating  a  guardian's  sale  of 
real  estate  as  a  proceeding  in  rem  even  when  the  statute  provided 
for  notice,  collecting  authorities;  Good  y.  Norley,  28  Iowa,  208,  211, 
dissenting  opinion,  holding  that  even  under  statutes  requiring  notice 
of  administrators'  sales,  the  provision  was  only  directory,  and  if 
not  given,  did  not  deprive  the  court  of  Jurisdiction;  Howard  v. 
Moore,  2  liich.  284,  and  Lafferty  v.  People's  Savings  Bank,  76  Mich. 
51, 48  N.  W.  89,  holding  that  a  proceeding  by  an  administrator  to  sell 
decedent's  land  for  iMiyment  of  debts  was  in  rem,  and  not  in 
personam. 

Hlsewhere  are  the  following.  Indorsing  the  syllabus  principle: 
Spencer  v.  Sheehan,  19  Minn.  843,  holding  on  a  proceeding  to  sell 
real  estate  of  an  indebted  Intestate,  the  Jurisdiction  of  Probate 
Oourt  is,  irrespective  of  parties,  unless  the  statute  otherwise  pro- 
vides; McNamara  v.  Gasserly,  61  Minn.  344,  63  N.  W.  884,  holding 
that  Jarlsdlctlon  once  acquired  in  probate  proceedings  continues  for 
the  purpose  of  subsequent  sales,  decrees  of  distribution  and  other 
matters  without  further  notice,  except  as  specially  provided  by  the 
legislature;  State  v.  Benton,  12  Mont  75,  29  Pac.  427,  arguendo,  that 
a  petition  for  the  appointment  of  an  administrator  and  the  pro- 
ceedings thereon  were  in  the  nature  of  proceedings  in  rem,  and 
not  a  proper  case  for  Issuance  of  a  writ  of  prohibition;  Myers  v. 
McGavock,  39  Neb.  862,  42  Am.  St  Rep.  637,  68  N.  W.  526,  mar- 
shalling the  authorities  pro  and  con  and  concluding  the  weight  of 
authority  is  that  a  proceeding  by  a  guardian  to  obtain  license  to 
sen  the  ward's  real  estate  for  maintenance  and  education  is  "in 
rem;  **  Blanchard  v.  Webster,  62  N.  H.  468,  to  same  point  and  effect; 
Monroe  v.  Douglas,  4  Sandf.  Gh.  181,  holding  that  in  determining 
the  force  of  a  foreign  Judgment  in  rem,  the  court  where  it  is  pro- 
pounded may  look  into  the  power  under  which  the  foreign  tribunal 
acted  to  see  if  it  had  Jurisdiction  of  the  subject-matter;  Sheldon 
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Y.  Newton,  8  Ohio  St  506,  holding  on  a  sale  for  payment  of  debtf), 
actual  service  of  notice  on  the  minor  heir  was  not  necessary  to 
give  the  court  Jurisdiction;  Poor  v.  Boyce,  12  Tex.  449,  holding  that 
an  order  of  sale  was  conclusive  as  to  the  necessity  for  the  sale; 
McGowen  v.  Zimpelman,  53  Tex.  488,  holding  that  administration 
proceedings  were  in  rem;  Murchlson  v.  White,  54  Tex.  83,  holding 
that  proceedings  of  the  County  Court  as  a  court  of  probate  in  all 
matters  relating  to  administration  of  estates  were  in  rem;  Allan 
V.  Hoffman,  83  Va.  137,  2  S.  B.  606,  holding  a  sale  made  under  an 
attachment  levied  on  land  was  a  proceeding  in  rem,  and  bound  all 
claiming  under  the  owner;  Ryan  v.  Fergusson,  8  Wash.  364,  28  Pac. 
912,  holding  administration  of  an  estate  is  a  proceeding  in  rem,  and 
notice  is  not  necessary  except  as  required  by  statute.  Cited  also  in 
dissenting  opinion,  Ryder  v.  Cohn,  87  Cal.  92,  discussing  powers  of 
alcalde  of  San  Francisco  over  estates  of  decedents. 

Distinguished  in  Seavems  v.  (xerliie,  3  Sawy.  866,  F.  O.  12,595, 
holding  that  a  sale  by  a  guardian  appointed  without  giving  notice 
as  required  by  the  act  and  not  for  payment  of  debts,  was  not  a 
proceeding  in  rem,  the  rule  did  not  apply;  Meyer  v.  Rousseau,  47 
Ark.  462,  2  S.  W.  113,  showing  that  if  Probate  Court  made  an  order 
for  exchange  of  a  minor's  lands,  it  was  beyond  the  court's  Jurisdic- 
tion and  void;  Good  v.  Norley,  28  Iowa,  198,  holding  that  a  pro- 
ceeding by  an  administrator  to  sell  real  estate  of  deceased  to  pay 
debts  was  not  in  rem,  and  a  sale  made  without  notice  was  void  for 
want  of  Jurisdiction;  Mlcliiel  v.  Hicks,  19  Kan.  582,  27  Am.  Rep. 
165,  holding  proceedings  for  sale  of  decedent's  real  estate  was  ad- 
versary, and  notice  to  the  heirs  Jurisdictional;  Fiske  v.  Kellogg,  3 
Or.  504,  holding  that  under  the  statute  of  1855,  a  proceeding  for 
sale  of  a  decedent's  real  estate  to  pay  debts  was  void  as  to  an  in- 
fant heir  not  made  a  party  and  for  whom  no  guardian  was  ap- 
pointed; Wright  V.  Edwards,  10  Or.  805,  holding  that  where  a  peti- 
tion for  leave  to  sell  real  estate  omitted  wholly  to  allege  material 
facts  essential  to  confer  Jurisdiction,  the  court  is  without  authority 
to  act 

Estates  of  decedents. —  On  a  sale  for  payment  of  debts,  the  only 
requisites  to  Jurisdiction  being  death,  insufficiency  of  personal  es- 
tate, and  a  representation  thereof  to  the  court  maldng  the  fact 
appear,  the  decision  of  the  court  Is  the  exercise  of  Jurisdiction,  and 
the  appearance  of  the  facts  and  sufficiency  of  reasons  to  Justify 
the  action  of  the  court  will  be  presumed.  It  is  sufficient  if  the 
records  of  the  court  show  the  subject-matter  before  the  court,  their 
action  on  it  that  their  Judicial  power  arose  and  was  exercised  by  a 
definite  order  or  decree,  pp.  339,  340. 

In  the  Federal  courts  the  following  cases  cite  and  apply  these 
principles:  Florentine  v.  Barton.  2  Wall.  216,  17  L.  785,  in  defining 
what  the  record  should  show  on  a  sale  under  a  private  act  for  pay- 
ment of  an  Intestate's  debts  and  that  no  evidence  need  be  en- 
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tered;  Oomstock  ▼.  Onwford,  8  Wall.  406,  18  L.  88,  holding  under 
a  statute  of  Wisconsin  Territory*  the  representations  of  the  in< 
safflciency  of  the  personal  property  of  the  deceased  to  pay  his 
debts  waa  the  only  act  requisite  to  call  into  exercise  the  power  of 
the  court,  and  the  adjudication  was  conclusive;  Miller  y.  United 
States,  11  WalL  800,  20  L.  143,  sustaining  a  Judgment  of  the  District 
Court  under  the  confiscation  act,  when  it  appeared  affirmatively 
that  all  the  facts  were  found  required  by  the  act  to  Justify  the 
Judgment;  Mohr  v.  Manierre,  101  U.  S.  424,  426,  25  L.  1054,  1055, 
affirming  S.  C,  7  Blss.  420,  422,  F.  0.  9,695,  sustaining  a  sale  of  a 
lunatic's  estate  when  the  Jurisdictional  facts  appeared  in  the  guar- 
dian's petition,  the  court  then  having  Jurisdiction  to  act;  Davis  v. 
Gaines,  104  U.  S.  890,  26  L.  759,  sustaining  an  order  for  sale  by  the 
Probate  Gourt  in  Louisiana  when  the  testator's  heirs  were  absent 
from  the  State,  holding  the  order  was  an  adjudication  that  all  the 
Jurisdictional  facts  existed;  Thaw  v.  Bitchie,  136  U.  S.  548,  34  L. 
538,  10  &  Gt  1044,  holding  on  order  for  sale  by  the  Orphans'  Ck>urt 
in  liaryland  could  be  collaterally  impeached  on  the  ground  of  want 
of  proof  of  notice;  Noble  v.  Union  Biver  Logging  R.  R.,  147  U.  S. 
174,  87  L.  126,  18  S.  Ot  278,  as  an  example  of  Jurisdictional  facts 
necessary  to  be  alleged  and  proved.  Citing  authorities  for  other 
cases  and  holding  that  if  properly  alleged  and  Jurisdiction  found, 
the  Judgment  could  not  be  attacked  collaterally;  Qalpin  v.  Page,  1 
Sawy.  825,  F.  0.  5,206,  holding  the  determination  of  proper  ser- 
vice by  publication  by  a  court  of  competent  Jurisdiction  is  con- 
dusive  on  collateral  attack;  Sprague  v.  Litherberry,  4  McLean,  450, 
F.  0.  18,251,  holding  that  the  due  appointment  of  a  guardian  for 
minor  heirs  consenting  to  an  administrator's  sale  could  not  after 
considerable  lapse  of  time  be  questioned;  PuUan  v.  Kinsinger,  2 
Abb.  (U.  &)  106,  F.  O.  11,468,  holding  if  the  general  power  of  a 
Judgment  is  given  and  the  court  decides  on  the  sufficiency  of  the 
necessary  preliminary  Jurisdictional  proof,  error  in  the  decision  does 
not  raider  the  Judgment  void;  Salisbury  v.  Sands,  2  DilL  277,  F.  C. 
12,251,  holding  a  foreclosure  decree  of  a  territorial  District  Court 
possessing  original  chancery  Jurisdiction,  is  entitled  to  usual  pre- 
sumption in  its  favor  when  attacked  collaterally;  Miller  v.  Sul- 
livan, 4  Dill.  848,  F.  C.  9,592,  applying  same  principles  and  rulings 
to  a  guardian's  sale  under  laws  of  Nebraska;  In  re  McKibben,  12 
N.  B.  B.  101,  16  Fed.  Cas.  212,  stating  the  allegation  of  quasi  Juris- 
dictional facts  which  must  be  made  and  which,  when  proved,  be- 
come res  adjudicata  and  binding  in  collateral  proceedings  and  col- 
lecting cases;  In  re  Wilson,  18  Fed.  87,  saying  whenever  it  appears 
that  the  court  has  obtained  Jurisdiction  of  the  person  and  the 
cause,  the  maxim  "  omnia  presumuntur  rite  esse  acta  "  applies  with 
full  force;  Kelley  v.  Morrell,  29  Fed.  738,  holding  the  exercise  of 
Jurisdiction  in  appointing  a  guardian  warrants  the  presumption 
that  everything  necessary  was  done  before  the  court  acted;  Cheney 
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Y.  Stone,  29  Fed.  888,  holding  an  executor's  right  to  sne  is  suffi- 
ciently shown  by  production  of  letters  testamentary  Issued  by 
Ck>unty  Court  of  another  State  having  general  jurisdiction  of  settle- 
ment of  estates;  Berrian  y.  Rogers,  43  Fed.  469,  holding  that  the 
regularity  of  publication  of  a  notice  of  an  administrator's  sale  for 
payment  of  debts  cannot  be  questioned  in  ejectment  against  the 
purchaser  at  the  sale;  BUiott  y.  Shuler,  60  Fed.  456»  holding  that 
in  Federal  courts  a  proceeding  by  an  administrator  to  obtain  a 
license  to  sell  real  estate  for  payment  of  debts  is  an  equitable  pro- 
ceeding in  rem,  in  which  jurisdiction  is  given  by  sufficient  repre- 
sentations in  the  petition;  Foster  v.  Givens,  67  Fed.  686,  31  U.  S. 
App.  626,  holding  in  a  collateral  attack  on  a  decree  for  sale,  it  will 
be  presumed  the  land  was  within  the  territorial  jurisdiction  of  the 
court;  Qarrett  y.  Boeing,  68  Fed.  61,  37  XT.  S.  App.  42,  holding  on 
an  appointment  of  an  administrator  by  a  Parish  Court  in  Louisi- 
ana, failure  to  give  the  required  notice  would  n6t  oust  jurisdiction 
nor  render  the  subsequent  proceedings  open  to  collateral  attack; 
Loyd  Y.  Waller,  74  Fed.  607,  41  U.  S.  App.  381,  admitting  a  judg- 
ment appointing  an  administrator  de  bonis  non,  though  the  record 
failed  to  show  how  the  original  administration  had  terminated. 

State  court  citing  and  applying  cases  are:  Perkins'  Bxrs.  y. 
Winters'  Admx.,  7  Ala.  864,  sustaining  a  sale  ordered  by  the  Or- 
phans' Court,  where  the  guardian  of  the  infants  did  not  appear 
and  the  infants  were  not  notified;  Landford  v.  Dunklin,  71  Ala.  604, 
that  in  ordering  the  sale  of  lands  of  a  decedent,  the  court  is  pre- 
sumed to  have  adjudged  every  fact  and  question  essential  to  the 
validity  of  the  decree;  Halleck  v.  Quy,  9  Cal.  196,  holding  a  probate 
sale  of  real  estate  was  a  judicial  sale;  Brewster  v.  Ludeklns,  19 
CaL  171,  holding  the  District  Court  in  exercise  of  its  jurisdiction 
in  insolvency  acquired  power  to  act  by  the  filing  of  the  petition: 
Bateman  v.  Reitier,  19  Colo.  552,  36  Pac.  550,  holding  that  a  party 
to  a  proceeding  by  an  administrator  to  sell  real  osuittf,  who  ap- 
peared and  answered,  is  bound  by  the  findingh  and  judgment  of 
the  court;  Sloan  v.  Sloan,  25  Fla.  66,  5  So.  60(>,  tiolding  that  tiio 
County  Court  prior  to  1875  was  of  limited  jurisdiction,  and  that 
its  order  for  sale  of  a  decedent's  land  must  recite  the  jurisdictional 
facts;  Deans  v.  Wilcoxon,  25  Fla.  1031,  7  So.  172,  holding  the  suffi- 
ciency of  the  evidence  of  validity  of  a  claim  for  the  payment  of 
which  a  court  has  made  an  order  for  sale  of  real  estate  of  a  de- 
cedent, is  to  be  conclusively  presumed  from  the  uiaking  of  the 
order;  Jones  ▼.  Bdwards,  78  Ky.  9,  holding  that  mere  absence  of 
evidence  in  the  record  to  show  that  some  of  the  devisees  had  been 
summoned,  was  not  sufficient  to  support  a  collateral  attack  on  the 
record  and  exclude  it  as  evidence;  Knapp  v.  Abell,  10  Allen,  488, 
deciding  what  was  sufficient  to  prove  a  judgment  by  default  of  a 
court  of  general  jurisdiction  of  another  State;  Howard  v.  Moore.  2 
Mich.  231,  holding  that  all  the  facts  to  be  shown  to  support  a  sale 
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by  an  admlnUrtrator  under  license  from  Probate  Oourt,  were  resi- 
dence of  deceased,  situs  of  property,  grant  of  administration  and 
the  license;  State  y.  Probate  Court,  19  Minn.  126,  holding  the 
presentation  of  a  petition  for  sale  setting  forth  the  outstanding  debts 
a«  far  aa  they  coold  be  ascertained,  sufficient  to  confer  Jurisdictiou; 
Overton  v.  Johnson,  17  Mo.  450,  holding  that  under  the  Missouri 
statute  the  court  acquired  Jurisdiction  to  make  an  order  for  sale 
by  the  flUng  of  the  administrator's  petition;  Mount  t.  Yalle,  19  Mo. 
«23,  holding  that  as  to  Judicial  sales  for  payment  of  debts  of  a 
decedent,  the  presumption  extended  to  courts  of  general  Jurisdiction 
is  indulged,  and  a  failure  to  file  accounts  and  lists  with  a  petition 
win  not  render  the  sale  void;  Brooks  y.  Duckworth,  59  Mo.  52, 
holding  that  the  presentation  of  a  demand  for  an  allowance  gave 
the  Probate  Court  Jurisdiction  to  pass  on  its  validity  and  all  other 
questloDB  connected  with  the  matter  to  be  adjudicated;  Noland  y. 
Barrett,  122  Mo.  189,  43  Am.  St  Rep.  576,  26  S.  W.  G94,  holding  an 
adminlatrator's  sale  of  real  estate  under  order  of  Probate  Court 
which  requires  such  sale  to  be  reported  for  approval,  is  a  Judicial 
sale;  Seward  v.  Dldler,  16  Neb.  62,  20  N.  W.  13,  holding  where  the 
record  shows  grant  of  license  to  a  guardian  to  sell  the  ward's  real 
estate,  the  necessary  preliminary  steps  will  be  presumed;  Trumble 
V.  Williams,  18  Neb.  154,  24  N.  W.  720,  holding  titles  acquired  under 
the  proceedings  of  courts  having  Jurisdiction  must  be  deemed  in- 
violable In  coUateral  proceedings;  Watson  v.  Ulbrich,  18  Neb.  189, 
24  N.  W.  733,  holding  a  decree  confirming  a  Judicial  sale  on  con- 
structtve  service  is  conclusive  on  the  property  until  vacated  under 
the  statute  or  set  aside;  Stevens  v.  Johnson,  55  N.  H.  405,  holding 
decree  of  Probate  Court  granting  Ucense  to  administrator  to  sell 
real  estate  cannot  be  Impeached  collaterally  for  fraud. 

Distinguished  In  Beckett  y.  Selover,  7  Cal.  284,  285,  68  Am.  Dec. 
248,  248,  holding  that  under  the  State  law,  uiK)n  an  application  to 
sell  the  real  estate  of  a  decedent  to  pay  debts,  the  lien  n^ay  dispute 
the  validity  of  claims,  though  allowed  by  the  public  administrator 
and  probate  Judge;  Donlln  v.  Hettinger,  57  111.  350,  and  Fell  v. 
Toung,  68  IlL  109,  as  not  the  rule  in  Illinois  and  holding  that  where 
the  statute  required  notice  of  a  particular  kind  such  notice  was  a 
Jurisdictional  fact,  which  must  appear  of  record;  Montour  v.  Purdy, 
11  Minn.  402,  £8  Am.  Dec.  90,  as  having  little  application  in  pro- 
ceedings of  guardian's  sale  under  the  statute  of  Minnesota;  Yalle 
V.  Fleming,  19  Mo.  460,  461,  61  Am.  Dec.  569,  570,  holding  that  as 
to  Judicial  sales  for  payment  of  debts  of  a  decedent,  the  same  pre- 
sumptions apply  as  to  courts  of  general  Jurisdiction,  but  a  sale 
is  void  when  it  appears  affirmatively  that  the  publication  of  notice 
could  not  have  been  made;  Carr  v.  Spannagel,  4  Mo.  App.  289,  hold- 
ing that  rule  does  not  apply  to  same  extent  in  Missouri,  and  that 
when  in  probate  proceedings  a  non-compliance  with  the  law  as  to 
notice  appears  on  the  record  they  may  be  inquired  into  collaterally; 
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Schneider  y.  McFarland,  2  N.  Y.  461*  holding  that  under  the  New 
York  statute  a  sale  of  an  intestate's  real  estate  to  pay  debts,  by 
virtue  of  a  surrogate's  order,  was  yoid  as  to  infant  heirs  for  whom 
no  guardian  was  appointed;  Heatherly  v.  Hadley,  4  Or.  16,  as 
limited  to  the  proposition  that  when  jurisdiction  has  once  been 
acquired  error  will  not  be  presumed,  but  that  it  would  not  8uppoi:t 
a  decree  directing  due  service  of  process,  when  the  return  showed 
on  its  face  that  the  service  was  insufficient;  Needham  v.  Salt  Lake 
City,  7  Utah,  323,  26  Pac.  021,  holding  that  where  the  petition  for 
sale  did  not  allege  that  there  were  any  unpaid  debts  or  charges,  nor 
that  there  was  no  personal  property  to  pay  same  if  existent,  there 
was  nothing  to  give  the  court  jurisdiction;  Stark  v.  Brown,  12  Wis. 
582,  78  Am.  Dec.  764,  as  not  agreeing  with  previous  decisions  col- 
lected, but  not  deciding  the  point;  Sltzman  v.  Pacquette,  13  Wis. 
302,  holding  that  a  petition  for  appointment  of  an  administrator 
de  bonis  non,  stating  no  facts  was  insufficient  to  confer  juris- 
diction; Blodgett  V.  Hitt,  29  Wis.  179,  holding  that  when  the  records 
showed  affirmatively  that  the  sale  was  made  on  a  notice  fatally  de- 
fective there  was  no  room  for  presumption;  O'Dell  v.  Bogers,  44 
Wis.  172,  holding  that  jurisdiction  of  the  parties  or  persons  in- 
terested and  due  notice  to  them  were  necessary  to  make  a  sale 
by  the  administrator  valid  as  to  them. 

Presumption  after  verdict  in  adversary  actions,  is  that  plaintiff 
has  proved  every  fact  indispensable  to  recovery,  though  record 
shows  no  evidence  to  prove  it,  p.  340. 

Cited  in  Perry  Manufacturing  Go.  v.  Brovni,  2  Wood.  &  M.  459, 
F.  O.  11,015,  holding  that  a  choice  of  assignees  in  Ixisolvency  and 
conveyance  to  them  raised  a  strong  presumption  in  favor  of  cor- 
rectness of  all  prior  proceedings;  United  States  v.  Morris,  1  Curt  38, 
F.  C.  15,815,  holding  the  finding  by  the  court  of  a  cause  for  with- 
drawing a  juror  was  a  judicial  act  not  subject  to  revision. 

Judgment  by  a  court  of  competent  jurisdiction  of  parties  and 
subject-matter  raises  a  presumption  that  the  facts  necessary  to 
confer  jurisdiction  were  proved,  p.  340. 

In  the  Federal  courts  the  following  citing  cases  make  application 
of  this  rule:  Erwin  v.  Lowry,  7  How.  181,  12  L.  659,  holding  that 
evidence  dehors  the  record  could  not  be  introduced  to  disprove 
jurisdiction  of  Federal  Circuit  Court  to  order  a  sale  of  property  of 
a  deceased  on  the  ground  of  citizenship;  that  the  presumption  must 
be  in  favor  of  a  purchaser;  West  v.  Smith,  8  How.  412,  12  L.  1135, 
holding  a  judgment  in  State  court  against  an  executor  in  which  he 
under  sanction  of  the  court,  did  not  plead  the  statute  of  limitations, 
must  stand  good  until  reversed  and  till  then  be  presumed  correct; 
Sargeant  v.  State  Bank,  12  How.  385,  386,  13  L.  1034,  holding  where 
a  court,  acting  under  a  State  law,  appointed  a  commissioner  to  con- 
vey the  legal  title,  and  the  record  of  the  court  said  that  legal  and 
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proper  notices  had  been  given,  it  was  not  competent  to  offer  evi- 
dence in  anotlier  conrt  to  contradict  the  record;  Nations  v.  John- 
son, 24  How.  208,  16  I*.  681,  holding  that  courts  of  general  jnriedic- 
tlon  are  presumed  to  act  by  right  not  by  wrong,  unless  it  clearly 
appears  they  have  transcended  their  powers;  White  v.  Crow,  110 
U.  a  188>  28  li.  115,  4  S.  Ct  74,  holding  that  where  a  defendant 
was  in  court  and  did  not  move  to  set  a  judgment  aside,  and  filed 
no  answer,  the  law  presumed  a  consent  to  a  submission  of  the  case 
before  the  time  for  aioswer  expired  or  waiver  of  the  error;  Apple- 
gate  V.  Lexington,  etc..  Mining  Ck>.,  117  U.  S.  269,  29  L.  896,  6 
&  Ct  748,  holding  it  is  to  be  presumed  a  court,  before  making  its 
decree,  took  care  to  see  its  order  for  constructive  service  had  been 
obeyed;  Culbertson  v.  Wltbeck  Co.,  127  U.  S.  833,  32  L.  137,  8  S. 
Ct  1130,  sustaining  sufficiency  of  a  recital  in  record  of  a  Judgment 
admitting  a  will  to  probate  that  it  had  been  fully  proved  by  exami- 
nation of  the  proofs  and  allegations  of  the  petitioner,  and  was  duly 
sdmitted  to  record;  Galpin  v.  Page,  1  Sawy.  325,  F.  C.  5,206,  hold- 
ing if  the  record  of  a  superior  court  is  silent  as  to  proof  of  a  Juris- 
dictional fact  on  a  collateral  attack,  due  proof  of  the  fact  will  be 
presumed  in  support  of  the  Judgment;  Biggs  v.  Blue,  5  McLean,  160, 
F.  0.  1,403,  holding  in  an  action  of  ejectment  proceedings  under  an 
attachment  sale  would  be  presumed  to  have  been  regularly  con- 
ducted when  attacked  collaterally;  American  Wood  Paper  Co.  v. 
Olen  Falls  Paper  Co.,  8  Blatchf.  523,  F.  C.  321a,  in  statement  of 
case  prepared  by  the  court  as  having  been  used  by  plalntliTs  coun- 
sel urging  that  the  act  of  granting  an  extension  of  a  patent  was 
Judicial;  Foster  v.  Glvens,  67  Fed.  688,  31  U.  S.  App.  626,  holding 
on  collateral  attack  on  a  decree  under  which  land  had  been  sold,  it 
would  be  presumed  the  subject-matter  of  the  suit  was  within  the 
territorial  Jurisdiction  of  the  court 

State  court  citing  cases  affirming  and  applying  the  syllabus  prin- 
ciple are:  Hunt's  Heirs  v.  BUison's  Heirs,  32  Ala.  194,  in  separate 
concurring  opinion  holding  that  a  recital  in  decree  pro  conf  esse  that 
"  the  parties  came  "  was  sufficient  to  render  it  proof  against  a  col- 
lateral attack;  Dunbar  v.  Hallowell,  34  111.  170,  stating  the  rule 
as  to  Jurisdiction  being  presumed  on  collateral  attack  on  a  Judg- 
ment; Goudy  V.  Hall,  36  111.  320,  87  Am.  Dec.  222,  holding  that 
when  the  validity  of  acts  done  under  a  Judicial  proceeding  Is  col- 
lateraUy  called  in  question,  the  courts  look  only  to  the  Jurisdiction; 
Dequlndre  v.  WiUiams,  31  Ind.  456,  holding,  as  courts  of  superior 
Jorisdictlon,  that  when  the  proceeding  is  such  that  before  final 
action  the  court  must  decide  on  its  Jurisdictl^,  then  its  action 
cannot  be  questioned  collaterally;  Tiffany  v.  Glo^^3  G.  Greene,  402, 
dissenting  opinion,  majority  holding  that  in  an^attachment  pro- 
ceeding the  District  Court  acted  as  a  court  of  limited  Jurisdiction, 
and  that  a  defective  return  to  the  levy  could  not  be  favored  by 
legal  intendment  and  could  be  declared  void  on  a  collateral  attack; 
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Gregg  ▼.  Thompson,  17  Iowa,  109,  ruling  that  In  collateral  proceed- 
ings the  mling  of  a  conrt  of  general  jurisdiction  upon  its  juris- 
diction to  render  a  judgment  will  not  be  reviewed;  Brewing  Associa- 
tion T.  McGowan,  49  La.  Ann.  633,  21  So.  768,  holding  the  prema- 
ture entry  of  a  default  was  not  an  illegality  going  to  jurisdiction, 
but  that  citation  and  the  delays  therein  expressed  were  needful  to 
Jurisdiction;  Peaslee  y.  Peaslee,  147  Mass.  180,  17  N.  B.  514,  holding 
in  proceeding  to  render  absolute  a  decree  nisi  of  divorce,  notice 
would  be  presumed;  Osman  v.  Traphagen,  23  Mich.  88,  holding  that 
if  a  sale  by  an  administrator  alone  under  a  license  was  open  to  any 
legal  objection,  it  was  shielded  by  the  judgment  of  confirmation 
from  collateral  attack;  Huxley  y.  Harrold,  62  Mo.  523,  holding  where 
the  record  of  attachment  proceedings  was  silent  as  to  whether  a 
writ  did  issue  to  and  was  levied  on  the  property  of  the  debtor  In 
the  State  of  suit,  but  did  not  show  absence  of  jurisdiction,  the 
facts  would  be  presumed;  Johnson  v.  Beadey,  66  Mo.  260,  27  Am. 
Rep.  282,  holding  It  is  not  essential  to  the  validity  of  an  adminis- 
trator's deed  that  the  court  record  should  show  affirmatively  all 
the  facts  necessary  to  authorize  the  appointment;  Monroe  v.  Doug- 
las, 4  Sandf .  Ch.  205,  holding  that  a  decree  of  a  Scotch  court  in  a 
proceeding  in  rem,  having  jurisdiction  of  the  subject-matter,  and 
appearing  to  be  in  regular  form,  was  presumptively  valid,  there 
being  no  ground  for  Imputing  fraud  in  obtaining  the  decree;  Amy  v. 
Amy,  12  Utah,  326,  42  Pac.  1130,  holding  that  a  recital  in  a  decree 
of  divorce  that  defendant  was  duly  served  with  process  by  pub- 
lication being  uncontradicted,  was  conclusive  on  the  court's  juris- 
diction of  defendant's  person;  Devaughn  v.  Devaughn,  19  Gratt  565, 
holding  that  jurisdiction  of  the  County  Court  in  a  proceeding  for 
assignment  of  dower  was  to  be  presumed,  the  court  being  one  of 
general  jurisdiction;  Lawson  v.  Moorman,  85  Va.  887,  9  S.  E.  152, 
holding  that  infant  defendants  to  a  bill  for  sale  of  ancestor's  land 
to  pay  debts,  served  by  publication,  can  only  attack  the  decree  di- 
rectly; Wells  V.  Hughes,  89  Va.  547,  16  S.  B.  690,  holding  where  a 
bill  shows  on  its  face  matter  proper  for,  and  that  the  parties  are 
within  the  jurisdiction  of  the  court,  exception  for  want  of  juris- 
diction can  only  be  taken  by  plea  in  abatement;  Belles  v.  Miller,  10 
Wash.  266,  38  Pac.  1053,  holding  a  judgment  of  default  in  an  action 
of  foreclosure,  rendered  erroneously,  could  not  be  attacked  for  error 
in  defending  ejectment  brought  by  the  purchaser  under  the  execu- 
tion sale;  Gilchrist  v.  O.  &  O.  L.  Co.,  21  W.  Va.  118,  45  Am.  Rep. 
557,  if  the  court  which  rendered  a  judgment  in  another  State  was 
one  of  general  Jurisdiction,  the  presumption  is  that  it  had  jurisdic- 
tion of  the  particular  case;  Sitzman  v.  Pacquette,  13  Wis.  318.  in 
dissenting  opinion,  arguendo,  that  although  a  petition  for  appoint- 
ment of  an  administrator  showed  no  facts  to  give  jurisdiction,  yet 
the  court  having  jurisdiction  of  the  estate  must  be  presumed  to 
have  acted  rightly  in  making  the  appointment. 
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OiMirte  of  g«iiAntl  and  speciml  JoriBdiction.— A  court  of  general 
jurladlctioii  Is  one  whose  Judgment  is  conclusive,  and  which  is  com- 
petent to  decide  on  Its  own  Jurisdiction  and  exercise  it  to  a  final 
judgment  without  setting  forth  the  eyidence.  The  record  of  such  a 
court  Is  absolute  yerity.  A  court  of  special  Jurisdiction  is  one 
whose  Judgment  can  be  looked  through  for  the  facts  necessary  to 
sustain  it,  and  is  null  if  the  Jurisdiction  be  not  shown  on  the  record, 
p.  841. 

The  citations  aflBUrming  the  foregoing  principles  are  in  part  as 
follows:     Gager  ▼.  Henry,  5  Sawy.  242,  F.  O.  5,172,  holding  the 
Judgment  of  a  court  of  general  Jurisdiction  was  principally  dis- 
tlngnlshable  from  that  of  a  court  of  inferior  Jurisdiction,  in  that 
it  need  not  state  the  facts  or  conclusions  on  which  it  was  founded; 
Lndlngton  ▼.  The  Nucleus,  15  Fed.  Cas.  1095,  holding  that  Jurisdlc- 
tf<m  of  Federal  courts  in  admiralty  must  be  shown  on  the  record  by 
fluts  or  circumstances  properly  pleaded;  Reinach  y.  Atlantic  &  G. 
W.  B.  Ck>.,  68  Fed.  48,  in  general  discussion  of  the  various  cases 
in  which  Judgments  are  held  to  be  conclusive,  collecting  author- 
ities; Ryan  v.  Staples,  76  Fed.  726,  40  U.  S.  App.  427,  holding  that 
a  decree  for  sale  permitting  a  Hen  on  one  piece  of  the  property  to 
share  In  the  proceeds  of  all,  did  not  render  the  decree  void  but  only 
reversible  for  error;  Gray's  Admr.  v.  Oruise,  86  Ala.  562,  holding  as 
to  an  appointment  of  an  administrator  de  bonis  non,  every  pre- 
sumption would  be  made  in  favor  not  only  of  the  proceedings  but 
of  the  Jurisdiction  of  the  court;  Bruce  v.  Strickland,  47  Ala.  197, 
holding  that  to  sustain  a  decree  of  final  settiement  of  an  adminis- 
trator's account,  the  record  must  show  affirmatively  that  the  statu- 
ory  requirements  have  been  observed;  Borden  v.  State,  11  Ark.  543, 
54  Am.  Dec.  234,  discussing  distinction  between  superior  and  in- 
ferior courts,  holding  that  among  the  powers  vested  in  courts  of 
former  kind  was  that  of  deciding  on  their  own  Jurisdiction;  Mc- 
Ciinnell  v.  Day,  61  Ark.  476,  88  8.  W.  784,  holding  that  as  to  Judg- 
ments of  a  superior  court  the  record  need  not  show  the  Jurisdic- 
tinnal  facts;  Hahn  v.  Kelly,  84  OaL  428,  in  concurring  Judgment 
holding  that  the  record  of  a  court  of  record  was  conclusive  as  to  ser- 
vU-e  of  process  and  could  not  be  impeached  collateraUy;  Sessions  v. 
8i  tvens,  1  Fla.  241,  46  Am.  Dec.  841,  holding  that  a  Judgment  on  a 
writ  of  garnishment  irregularly  issued  could  not  be  attacked  col- 
laterally when  defendants  In  execution  had  waived  the  error  by 
not  having  it  set  aside;  Gilchrist  v.  Meacham,  8  Fla.  280,  holding 
in  a  scL  fa.  against  the  administrator  of  a  surety  on  a  guardian's 
bond  on  a  Judgment  against  the  administrator  he  cannot  set  up  any 
defense  which  existed  prior  to  the  Judgment;  Dunagan  v.  Stadler, 
101  Ga.  479,  29  S.  B.  441,  holding  that  in  the  matter  of  homesteads 
the  ordinary  had  original  and  exclusive  Jurisdiction  and  his  Judg- 
ment would  have  same  force  and  effect  as  those  of  court  of  orifdnal 
Jurisdiction;  Propst  v.  Meadows,  13  111.  169,  and  Hanna  v.  Yocum, 
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17  111.  388,  holding  the  County  CJonrt,  when  adjudicating  on  the 
administrating  of  estate,  Is  a  court  of  general  Jurisdiction,  whose 
Judgments  are  entitled  to  same  presumptions  as  superior  courts; 
Lane  v.  Bommelmann,  17  111.  98,  holding  If  a  record  shows  that  a 
court  had  Jurisdiction  of  the  subject-matter  and  person,  its  Judg- 
ment cannot  be  collaterally  questioned  for  errors  of  substance  or 
form;  Anderson  v.  Gray.  134  lU.  554,  23  Am.  St  Bep.  697,  25  N.  B. 
844,  holding  that  the  County  Courts,  in  exercise  of  the  common-law 
Jurisdiction  conferred  on  them  by  statute,  were  entitied  to  same 
presumptions  as  Circuit  Courts;  Homer  v.  State  Bank,  1  Ind.  133, 
48  Am.  Dec.  358,  holding  that  when  the  record  simply  recites  that, 
on  motion,  a  guardian  ad  litem  was  appointed,  the  court  will  pre- 
sume the  minors  were  personally  in  court;  Hain  v.  Smith,  1  Ind. 
460,  holding  Judgment  of  Probate  Court  on  an  application  for  parti- 
tion cannot  be  impeached  collaterally  for  error  therein;  Anderson 
V.  Wilson,  100  Ind.  407,  holding  that  a  decree  on  a  cross-bill  of  com- 
plaint, even  if  null,  could  not  be  attacked  collaterally  if  the  court 
had  Jurisdiction  of  the  case;  Jackson  v.  State,  104  Ind.  517,  3  N.  B. 
864,  holding  the  rule  In  Indiana  to  be  that  where  a  court  Is  required 
to  determine  whether  facts  essential  to  Jurisdiction  exist,  a  Judg- 
ment that  they  do  exist  will  be  conclusive  as  against  a  collateral 
attack. 

Other  citing  cases  indorsing  and  foUowing  the  syllabus  doctrine 
are:  Telford  t.  Barney,  1  Q.  Greene,  589,  holding  that  an  objection 
to  an  order  made  on  a  petition  requiring  notice  as  to  sufDciency  of 
the  notice  could  not  be  made  collaterally  that  a  Judicial  act  of  a 
court  of  general  Jurisdiction  could  not  be  thus  attacked;  Wright  ▼. 
Marsh,  2  G.  Greene,  114,  115,  holding  petition  for  partition  of  the 
half-breed  tract  in  Lee  county,  containing  all  necessary  Jurisdic- 
tional allegations,  could  not  be  attacked  collaterally;  Cooper  ▼. 
Sunderland,  3  Iowa,  126,  129,  131,  66  Am.  Dec.  58,  61,  63,  holding 
in  general  discussion  on  Jurisdiction  that  when  Inferior  courts  have 
not  exceeded  their  powers  and  their  Jurisdiction  has  actually  at- 
tached, it  will  not  be  lost  by  an  irregularity  In  the  exercise  of  It, 
collecting  and  reviewing  numerous  authorities;  Hampson  v.  Weare, 
4  Iowa,  16,  66  Am.  Dec.  118,  denying  an  injunction  to  stay  execu- 
tion, the  application  for  which  necessitated  an  Inquiry  into  and 
correction  of  proceedings  and  Judgment  of  another  court;  Morrow 
v.  Weed.  4  Iowa,  89,  holding  when  a  court  has  Jurisdiction,  it  has 
a  right  to  decide  every  question  which  occurs  In  the  cause,  and 
whether  its  decision  be  correct  or  otherwise,  its  Judgment  until  re- 
versed is  regarded  as  binding  in  every  other  court;  Pursley  v. 
Hayes,  22  Iowa,  84,  02  Am.  Dec.  368,  to  same  effect  in  an  attack 
on  validity  of  a  guardian's  sale;  Patterson  v.  Fagan,  38  Mo.  81, 
holding  that  in  a  case  of  dcpoRltions  taken  In  perpetuam,  the  forms 
of  law  under  which  they  are  taken  must  be  strictiy  pursued  or  they 
cannot  be  read  in  evidence;  Majrwire  v.  Tyler,  40  Mo.  441,  holding 
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that  the  bcMurd  of  commissioners  ander  acts  of  1805  and  1807  had 
no  Jnrlsdiction  to  confirm  lands  to  any  person  unless  he  filed  his 
claim  and  made  proofs  as  required  by  the  statute;  State'  v.  Wood- 
son^  41  Mo.  237,  dissenting  opinion,  majority  holding  that  the  record 
of  the  Oircnit  Court  in  relieying  parties  from  disabilities  must 
show  all  the  facts  giying  Jurisdiction  or  the  Judgment  would  be 
Told;  Freeman  y.  Thompson,  53  Mo.  190,  holding  that  a  recital  in 
the  record  of  due  publication  of  an  order  could  not  be  collaterally 
attacked;  State  y.  Dobson,  135  Mo.  14,  36  S.  W.  241,  applying  same 
rule  to  a  Judgment  in  a  criminal  cause  rendered  by  a  court  of  gen- 
eral criminal  Jurisdiction  when  assailed  by  a  writ  of  habeas  corpus; 
Pickering  y.  Templeton,  2  Mo.  App.  431,  holding  a  Judgment  made 
by  consent  of  parties  waiying  a  Jury  cannot  be  held  yoid  on  col- 
lateral attack  for  lack  of  an  express  finding  for  the  plaintiff; 
People  y.  Sturteyant,  9  N.  Y.  275,  59  Am.  Dec.  544,  holding  that 
the  Judgment  of  a  court  haying  Jurisdiction  to  issue  injunction  is 
conduaiye  against  collateral  attack;  Boderigas  y.  Bast  Riyer  Say- 
ings Institution,  63  N.  Y.  464,  466,  20  Am.  Rep.  558,  559,  holding 
under  the  reyised  statutes  of  New  York,  letters  of  administration 
issued  by  the  surrogate  are  conclusiye  eyidence  of  the  authority 
of  the  administrator  to  act  until  reyersed  or  reyoked;  Lange  y. 
Benedict,  73  N.  Y.  35,  29  Am.  Rep.  94,  holding  the  Circuit  Court  is 
a  court  of  record  with  power  to  enter  final  Judgments  which  bind 
the  persons  and  things  before  it  conclusiyely  in  criminal  as  well  as 
dvil  cases,  unless  reyersed  on  error  or  appeal;  Herring  v.  New  York, 
etc,  B.  Co.,  105  N.  Y.  372,  12  N.  B.  774,  holding  that  after  com- 
mencement of  an  action  to  dissolye  a  railroad  corporation,  an  order 
made  in  a  foreclosure  suit  adjudicating  certain  property  as  being 
included  in  the  mortgages  could  not  be  impeached  collaterally. 

The  reoDudning  citing  cases  applying  the  syllabus  holdings,  are: 
Morgan  y.  Burnet,  18  Ohio,  546,  sustaining  a  charge  to  jury  that 
notice  would  be  presumed  to  haye  been  giyen  to  defendants  until 
the  contrary  was  proyed;  Sheldon  y.  Newton,  3  Ohio  St.  500,  holding 
Orphans'  Courts  and  Courts  of  Probate,  when  constituted  courts 
of  record,  are  of  general  Jurisdiction;  Russell  y.  Leyds,  3  Or.  382, 
holding  the  recitals  in  order  for  sale  of  property  of  a  deceased  made 
by  the  County  Court  will  be  presumed  to  be  true,  and  the  burden 
of  preying  want  of  Jurisdiction  is  on  the  party  disputing  the  truth 
of  the  recital;  Tustin  y.  Qaunt,  4  Or.  309,  holding  County  Courts,  In 
exercising  probate  jurisdiction  were  of  general  and  superior  Juris- 
diction, whose  proceedings  could  not  be  attacked  collaterally;  Mc- 
Oncker  t.  Swartz,  5  Or.  64,  holding  on  a  proceeding  in  the  nature 
of  a  scire  facias,  the  presumption  would  be  in  fayor  of  Jurisdic- 
tion; SfUnt  y.  Taylor,  12  Heisk.  491,  holding  that  a  decree  of  a 
foreign  State  adjudging  an  estate  insolyent,  properly  authenticated, 
was  sniBcient  as  eyidence;  Amy  v.  Amy,  12  Utah,  307,  42  Pac.  1123, 
holding  that  Judgments  of  the  Probate  Courts  of  Utah  Territory  in 
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matter  of  divorce  coald  not  be  attacked  collaterally;  Vaughn  v. 
Oongdon,  56  Vt.  124,  holding  that  in  Vermont,  Justices'  courts  were 
courts  of  record,  and  the  Issne  of  a  warrant  was  an  adjudication 
on  Jurisdiction  which  was  entitled  to  the  presumption  of  correct' 
ness;  Cox  v.  Thomas,  9  Gratt  327,  holding  the  decision  of  Circuit 
Court  In  controversies  at  law,  is  evidence  of  itself  to  show  Juris- 
diction and  its  lawful  exercise;  Queensberry  v.  Barbour,  31  Gratt. 
500,  holding  an  order  of  sale  of  trust  estate  by  the  County  Conrt 
was  conclusive  against  the  parties  and  could  not  be  set  aside  in 
any  collateral  proceeding;  Allan  v.  Hoffman,  83  Va.  134,  2  S.  E.  HO.". 
holding  that  a  demurrer  should  be  sustained  to  a  cross-bill  whioli 
sought  in  a  collateral  proceeding  to  make  void  decrees  rendered  in 
another  suit  by  a  court  of  competent  Jurisdiction. 

Criticised  in  Cooper  v.  Sunderland,  3  Iowa,  134,  06  Am.  Dec.  65. 
as  at  variance  with  the  rule  that  a  superior  court,  acting  in  a 
special  matter  out  of  the  course  of  its  common-law  Jurisdiction,  acts 
a  court  of  inferior  and  limited  Jurisdiction. 


Judgment. —  Impeachment  of  a  decree  of  a  court  having  power 
to  make  It,  can  only  be  for  fraud  in  the  party  obtaining  it.  A  pur- 
chaser is  not  bound  to  look  beyond  the  decree,  pp.  340,  341. 

The  cases  aflSrmlng  and  relying  upon  this  holding  are  in  part  as 
follows:  Sargeant  v.  State  Bank,  12  How.  886,  13  L.  1034,  holil- 
ing  that  a  decree  where  the  record  showed  that  proper  notices  had 
been  given  could  not  be  attacked  in  another  court  to  show  that 
legal  notice  had  not  been  given;  Griffith  v.  Bogert,  18  How.  164.  1.5 
L.  310,  as  stating  the  approved  rule  in  Missouri  that  a  judicial  salo 
and  title  acquired  under  proceedings  of  a  court  of  competent  juris- 
diction could  not  be  Questioned  collaterally  except  for  fraud  in 
which  the  purchaser  was  participant;  Gray  v.  Brignardello,  1  Wall. 
634,  17  L.  697,  holding  that  all  rights  acquired  under  a  Judicial  sale 
made  while  a  decree  is  in  force  and  unreversed,  will  be  protected, 
but  only  when  the  power  to  make  the  sale  is  clearly- given;  McNltt 
V.  Turner,  16  Wall.  366.  21  L.  348,  holding  that  under  statute  of 
Illinois  authorizing  sale  of  real  estate  of  a  decedent  where  Juris- 
diction has  attached,  whatever  errors  may  occur  subsequently  can- 
not be  impeached  collaterally  except  for  fraud;  Tilton  v.  Cofield, 
93  U.  S.  165,  23  L.  859,  holding  that  a  court  of  equity  cannot  act  ns 
a  court  of  review  and  correct  errors  of  a  court  of  law,  nor  in  tlio 
absence  of  fraud  collaterally  question  the  conclusiveness  of  a  Jud.s;- 
ment  at  law;  Mohr  v.  Manierre,  101  U.  S.  421,  25  L.  1054,  affirm- 
ing S.  C,  7  Biss.  422,  F.  C.  9,695,  holding  that  a  sale  would  not 
be  held  invalid  on  collateral  attack  by  reason  of  an  alleged  defect 
in  the  publication  of  notice,  that  being  a  matter  of  error  not  affect- 
ing Jurisdiction;  Davis  v.  Gaines,  104  U.  S.  392,  26  L.  759,  sustain- 
ing an  order  of  sale  made  by  the  Frobate  Court  of  Louisiana:  Wbite 
v.  Crow,  110  V.  S.  189,  28  L.  115,  4  S.  Ct  74.  holding  that  in  order  to 
obtain  relief  in  equity  against  a  Judgment  on  ground  of  alleged 
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ftand,  It  must  be  averred  and  shown  that  tbere  Is  a  valid  defense 
on  the  merits;  Simmons  ▼.  Saul,  138  U.  S.  454,  84  L.  1061,  11  S. 
Ot  374,  and  Gravemberg,  y.  Bradford,  44  La.  Ann.  420,  10  So.  791, 
both  holding  that  Jurisdiction  in  administration  to  small  successions 
bj  the  Parish  Court  in  Louisiana  having  once  attached  could  not  be 
ousted  by  informalities  as  to  notices  in  subsequent  proceedings: 
m  re  Lennon,  166  U.  S.  663,  41  L.  1112,  17  S.  Ot  660,  holding  that 
parties  to  collateral  proceedings  are  bound  by  the  jurisdictional 
averments  in  the  record,  collecting  authorities;  Galpin  v.  Page,  1 
Sawy.  319^-324,  F.  C.  6,206,  defining  the  difference  between  direct 
and  collateral  attack,  showing  that  in  the  latter  it  must  affirma- 
tively show  that  the  court  did  not  have  Jurisdiction;  Gager  v.  Henry, 
5  Sawy.  241,  F.  0.  6,172,  holding  that  Judgment  of  a  County  Court 
having  Jurisdiction  of  a  proceeding  by  a  gu&i^dian  to  sell  lands  of 
bis  ward  cannot  be  questioned  collaterally  for  errors  in  the  pro- 
ceedings; Holmes  v.  Oregon  &  Oal.  R.  Co.,  7  Sawy.  389,  399,  9  Fed. 
235,  243,  holding  that  a  Judgment  of  the  County  Court  on  a  peti- 
tion for  appointment  of  an  administrator  concludes  further  inquiry 
as  to  the  Jurisdictional  facts  involved;  Elliot  v.  Van  Voorst,  3  Wall. 
Jr.  804,  F.  O.  4,890,  holding  the  regularity  of  a  decree  of  sale  on  fore- 
closure of  land  purchased  by  the  United  States  to  secure  a  debt 
made  after  due  notice  cannot  be  attacked  collaterally;  Badger  v. 
Badger,  2  GliiE.  161,  F.  0.  718,  holding  if  a  complaint  seeks  to  avoid 
the  bar  of  statute  of  limitations  on  the  groimd  of  concealed  fraud, 
he  must  make  special  averments  and  support  them  by  proof;  Phelps 
v.  BUiott,  86  Fed.  460,  holding  that  all  the  rights  acquired  at  a 
judicial  sale  while  the  decree  was  in  force  wiU  be  protected,  al- 
though the  decree  may  be  reversed;  Walker  v.  Cronkite,  40  Fed. 
136,  holding  where  land  has  been  sold  under  a  domestic  judg- 
ment, the  Judgment  debtor  cannot  collaterally  attack  the  sheriff's 
return  of  service  and  the  recitals  in  the  Judgment 

Elsewhere  the  follovHng  have  affirmed  and  applied  the  syllabus 
principle:  Cole  v.  Conolly,  16  Ala.  281,  holding  a  purchaseir  under 
a  decree  for  sale  by  a  court  having  Jurisdiction,  was  not  bound  to 
go  beyond  the  order;  Borden  v.  State,  11  Ark.  662,  64  Am.  Dec.  242, 
holding  the  Probate  Court  was  to  be  regarded  as  a  superior  court, 
whose  Judgments  could  not  be  attacked  collaterally;  George  v. 
Norris,  23  Ark.  129,  holding  the  propriety  or  legality  of  a  decree  of 
Probate  Court  ordering  a  sale  of  slaves  not  open  to  collateral  at- 
tack; Apel  V.  Kelsey,  47  Ark.  419,  2  S.  W.  103,  holding  that  on 
publication  of  a  notice  of  intended  application  for  order  of  sale 
would  not  affect  the  Jurisdiction  of  the  court;  Howard  v.  State,  47 
-\rk,  441,  2  S.  W.  836,  holding  a  Judgment  of  the  County  Court  es- 
tablishing a  public  highway  is  not  assailable  collaterally  for  not 
providing  compensation  to  the  landowner;  Johnson  v.  Carson,  3  6. 
€rreene,  601,  holding  that  when  a  Judicial  sale  had  been  regularly 
<H)iiducted,  the  rights  of  a  bona  fide  purchaser  could  not  be  affected 
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by  any  evidence  of  error  or  irregularity  in  the  Judgment;  Morrow 
V.  Weed,  4  Iowa,  88,  139,  66  Am.  Dec.  137,  holding  when  Jurisdic- 
tion of  an  inferior  court  has  actually  attached,  it  will  not  be  lost  by 
an  irregularity  in  the  mode  of  exercising  It;  People  y.  Dawell,  25 
Mich.  271,  dissenting  opinion,  majority  holding  that  a  decree  of 
divorce  could  be  attacked  collaterally  by  showing  the  parties 
never  resided  in  the  State  where  made  and  that  suit  was  fraudu- 
lent and  collusive;  Overton  v.  Johnson,  17  Mo.  452,  holding  that  an 
objection  that  an  order  for  notice  was  made  at  a  time  when  no 
term  existed  by  law  and  required  appearance  at  a  time  when  no 
term  existed  by  law,  will  not  prevail  unless  the  defects  are  shown 
aiflrmatively;  Bason  v.  Witcofskey,  29  S.  G.  244,  7  S.  B.  293,  hold- 
ing that  a  process  issued  by  the  Judge  of  a  county  to  the  escheator, 
pronouncing  lands  escheated  and  directing  him  to  sell  same,  was  a 
Judgment  of  a  competent  court  on  a  matter  within  its  Jurisdiction 
which  must  stand  until  reversed;  George  v.  Watson,  19  Tex.  370, 
holding  that  an  alleged  want  of  notice  of  the  order  of  sale  was  not 
ground  for  setting  aside  an  administrator's  sale;  Giddings  v.  Steele, 
28  Tex.  752,  91  Am.  Dec  342,  holding  that  an  heir  who  had  bene- 
fited by  the  action  of  an  administrator  could  not  deny  his  capacity 
to  act,  but  might  dispute  a  sale  by  him  on  the  ground  of  fraud; 
Allan  V.  Hoffman,  83  Va.  136,  2  S.  B.  605,  holding  a  purchaser  for 
value  without  notice  was  not  responsible  for  error  in  subsequent 
proceedings. 

Distinguished  in  Borden  v.  State,  11  Ark.  566,  dissenting  opinion, 
arguing  that  decision  in  principal  case  did  not  apply  to  a  proceeding 
in  personam. 

Inferior  courts  are  those  of  special  and  limited  Jurisdiction  whose 
Judgments  taken  alone  are  entirely  disregarded  and  whose  proceed- 
ings must  show  their  Jurisdiction.  Courts  of  record  having  original 
Jurisdiction  over  any  particular  subject  are  not  inferior  courts  iu 
this  technical  sense,  simply  because  their  Judgments  may  be  ap- 
pealed from,  p.  341. 

Cited  and  rule  applied  in  Harvey  v.  Tyler,  2  WalL  342,  17  L.  873, 
holding  that  the  County  Courts  of  Virginia  acting  under  a  special 
statute  concerning  lands  returned  delinquent  for  non-payment  of 
taxes,  were  courts  of  general  Jurisdiction  inferior  only  in  the  sense 
that  their  Judgments  were  subject  to  appeal;  The  Atlantic,  Abb. 
Adm.  467,  F.  C.  620,  holding  that  a  consular  certificate  of  discharge 
of  a  mariner  must  show  the  grounds  on  which  it  proceeded;  Russell 
V.  Work,  35  N.  J.  L.  320,  holding  the  court  for  the  trial  of  small 
causes  is  not  in  the  technical  sense  of  the  term  an  inferior  court  or 
a  court  of  special  Jurisdiction,  so  that  its  Judgments  can  be  called  in 
question  collateraUy. 

Judgment  of  a  court  of  record  whose  Jurisdiction  is  final,  is  as 
conclusive  on  all  the  world  as  that  of  Supreme  Court;  and  is  con- 
clusive on  the  Supreme  Court,  p.  341. 
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Cited  and  principle  followed  in  Beauregard  y.  City  of  New  Or- 
leans*  18  How.  603,  15  L.  472,  holding  that  where  proceedings  of  a 
court  of  Jnstice  were  collaterally  attacked  and  it  appears  on  the  face 
of  them,  the  subject-matter  was  within  its  jurisdiction  that  if  the 
court  had  Jurisdiction  its  decision  on  all  the  questions  which  arise 
regularly  in  the  cause  are  binding  on  all  other  courts  till  reversed; 
Parker  ▼.  Kane,  22  How.  14,  16  L.  290,  where  the  court  acknowl- 
edged the  yalidity  and  binding  operation  of  decrees  and  orders  of 
the  courts  of  Wisconsin  in  a  suit  for  partition,  holding  they  were  not 
open  to  collateral  attack;  Cooper  y.  Reynolds,  10  WalL  316,  19  L. 
932,  holding  that  the  validity  of  a  Judgment  Introduced  collaterally 
u  evidence  of  title  In  another  suit  could  not  be  attacked  before 
the  Supreme  Ck>urt,  except  on  the  ground  of  Jurisdiction;  Bvers  v. 
Watson,  156  U.  S.  532,  39  L.  522,  15  S.  Gt  482,  holding  that  an 
apparent  want  of  Jurisdiction  on  the  face  of  the  record  cannot  be 
availed  of  in  a  collateral  attack  on  the  Judgment 

Judgmmtm, —  Decisions  of  all  courts  of  record  are  conclusive. 
When  jurisdiction  is  once  attached  to  a  subject  or  exists  over  a 
person,  the  court  has  a  right  to  decide  every  question  which  occurs 
in  a  cause,  and  whether  its  decision  be  correct  or  otherwise,  its 
Judgment  until  reversed  is  binding  on  every  other  court,  p.  343. 

Cited  and  ruling  applied  in  Miller  v.  Hall,  1  Bush,  233,  holding 
that  as  to  sales  of  real  estate  under  order  of  court,  the  theory  is 
that  the  court  is  vendor;  Palmer  v.  Oakley,  2  Doug.  (Mich.)  491,  47 
Am.  Dec.  68,  holding  that  the  decree  of  a  Probate  Court  appointing 
a  guardian  depending  on  the  minor  being  under  fourteen,  might 
be  impeached  collaterally  by  showing  that  the  minor  was  over 
fourteen;  Sutherland  v.  De  Leon,  1  Tex.  309,  46  Am.  Dec.  107,  sus- 
taining a  Judgment  on  attachment  where  the  record  failed  to  show 
citation  of  the  defendant  either  by  service  or  publication;  De  Qraw 
T.  De  Graw,  7  Mo.  App.  127,  holding  if  the  court  has  Jurisdiction  of 
■ubject-matter  and  parties,  a  decree  of  divorce  is  binding  till  re- 
Ttfsed;  Rolf  v.  Timmermeister,  15  Mo.  App.  252,  holding  the  Circuit 
Court  has  entire  Jurisdiction  of  partition  of  estates. 

Stare  dedala  —  Judgments.— Reasons  or  authorities  on  which 
courts  have  acted  form  rules  of  property.  Titles  acquired  under  pro- 
ceedings of  courts  of  competent  Jurisdiction  must  be  deemed  in- 
violable in  collateral  action.  Judicial  sales  of  property  of  decedents 
should  not  be  disturbed,  p.  343. 

Cited  and  principle  followed  In  Pollock  v.  Farmers'  Loan  Sc  Trust 
Co.,  158  U.  S.  690,  39  L.  1144,  15  S.  Ct.  941,  in  dissenting  opinion, 
arguendo,  that  the  income  tax  was  not  a  direct  tax  within  the 
meaning  of  the  Constitution,  on  the  authority  of  previously  decided 
eases;  Dally  v.  Doe,  3  Fed.  914,  holding  a  purchaser  in  good  faith, 
under  a  marshal's  sale  under  an  admiralty  decree,  will  be  pro- 
tected in  his  title  if  the  court  had  Jurisdiction  to  decree  the  sale; 
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Wilson  T.  Hajwardt  6  Fla.  197,  holding  In  case  of  a  sale  by  a  prior 
incumbrancer,  the  subsequent  incumbrancer  can  only  complain  by 
showing  fraud  in  the  sale  or  that  the  property  was  more  than  suffi- 
cient to  pay  both  debts  and  that  something  remains  for  his  benefit; 
Poor  T.  Boyce,  12  Tex.  451,  holding  that  an  omission  of  adminis- 
trator to  obtain  an  extension  of  time,  or  of  the  court  to  enter  an 
order  for  time,  would  not  inyalidate  a  sale  by  the  administrator; 
Dancy  v.  Strlcklinge,  15  Tex.  560,  65  Am.  Dec.  182.  holding  that  the 
title  of  a  bona  fide  purchaser  from  an  administrator,  recognised  by 
the  court,  could  not  be  attacked  on  the  ground  that  the  adminis- 
trator had  not  qualified;  Murchlson  y.  White,  54  Tex.  84,  holding 
proceedings  of  a  Probate  Court,  apparently  regular,  could  not  be  at- 
tacked collaterally;  Wllcher  y.  Robertson,  78  Va.  616,  holding  that 
a  decree  for  sale  by  a  court  haying  jurisdiction  and  showing  legal 
notice  could  not  be  attacked  by  extrinsic  eyldence  to  show  want  of 
such  notice. 

Public  lands.—  The  act  of  Ck>ngress  of  1823,  confirming  land  titles, 
was  equiyalent  to  a  patent,  and  was  a  higher  eyldence  of  title  as 
being  the  direct  grant  of  the  fee  by  the  goyernment,  whereas  the 
patent  was  only  the  act  of  its  ministerial  officers,  p.  344. 

The  following  citing  cases  Indorse  and  rely  upon  this  holding: 
Doe  y.  Eslaya,  9  How.  446,  13  L.  210,  holding  a  patent  quit-claiming 
any  right  of  the  United  States  gaye  no  title  superior  to  what  a 
confirmation  had  giyen,  and  where  there  were  confirmations  of 
conflicting  land  claims  the  courts  must  look  to  other  eyldence  to 
settle  the  rights  of  parties;  Michigan,  etc.,  Co.  y.  Rust,  168  U.  8. 
592,  42  L.  592,  18  S.  Ct  209,  holding  the  act  of  1850  granting  swamp 
lands  to  the  seyeral  States  was  a  grant  in  praesenti  passing  title  to 
all  lands  which  were  swamp  lands  at  that  date;  Grlffing  y.  Qlbb, 
McAll.  217,  F.  C.  5,819,  holding  a  direct  conyeyance  by  legislatiye 
grant  is  equiyalent  to  a  patent  and  sustaining  act,  California  stat- 
ute, for  disposal  of  beach  and  water  lots  of  San  Francisco;  W.  P. 
R.  Co.  y.  Wright,  51  Fed.  71,  holding  that  an  act  of  Congress  grant- 
ing lands  to  a  railway  company  was  better  eyldence  of  title  than 
a  patent;  note  to  Eslaya  y.  Farmer's  Heirs,  7  Ala.  561,  questioning 
whether  there  were  not  a  difference  between  the  condition  of  claim- 
ants to  land  in  Missouri  and  those  In  Florida  under  the  acts  of 
Congress  confirming  Incomplete  titles;  Hallett  y.  Hunt,  7  Ala.  900, 
holding  the  effect  of  the  act  of  Congress  of  1819  was  to  impart 
validity  to  grants  of  land  preylously  granted  by  Spain  in  the  ter- 
ritory ceded  to  the  United  States  by  the  treaty  of  Paris;  Welch  y. 
SuUlyan,  8  CaL  198,  holding  the  act  of  Congress  of  1851  operated 
as  a  grant  to  the  city  of  San  Francisco  of  all  the  yacant  and  un- 
granted  land  within  Its  limits;  McNee  y.  Donahue,  76  CaL  502,  18 
Pac.  440,  holding  the  act  of  1866  to  quiet  land  titles  in  California 
operated  as  a  grant  in  praesenti  as  to  lands  which  had  been  sur- 
veyed under  Federal  authority  at  passage  of  the  act;  Ballance  y. 
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Teemn,  12  HI.  332,  holding  that  title  to  land  in  Peoria  covered  by  the 
French  claims  vested  in  the  claimants  on  the  approval  of  the  survey 
In  September,  1840;  Purvis  v.  Harmanson,  4  La.  Ann.  423,  holding 
that  confirmations  of  claims  by  commissioners  confirmed  by  Oon> 
grass  in  favor  of  persons  claiming  by  derivative  titles  inured  to 
their  own  use;  State  v.  Batchelder,  5  Minn.  240,  80  Am.  Dec.  416, 
holding  act  of  Congress  of  Feb.  26,  1857  would  have  passed  title  to 
the  State  of  all  the  granted  lands,  but  further  resolution  of  March 
a»  1867.  aothorizlng  pre-emption  of  school  lands;  Hit-tuk-ho-mi  v. 
Watts,  7  Smedes  &  M.  306,  45  Am.  Dec.  309,  holding  that  an  Indian 
perfecting  a  claim  under  fourteenth  article  of  the  treaty  of  Dancing 
Babbit  Greek,  held  a  perfectly  legal  title,  superior  to  subsequent 
patent;  Clements  v.  Anderson,  46  Miss.  601,  holding  a  patent  ap- 
pearing void  on  its  face  as  by  showing  title  had  passed  out  of  the 
government  before  its  issue  may  be  pronounced  void  by  a  court  of 
law  as  well  as  in  equity;  City  of  Carondelet  v.  City  of  St  Louis,  25 
Mo.  4M,  holding  the  confirmation  to  a  claimant  of  the  common  of  St. 
l4>niB  carried  the  fee  and  was  superior  to  a  patent;  Aubuchon  v. 
Ames,  27  Mo.  93,  holding  ejectment  was  maintainable  on  a  confirma- 
tion under  act  of  1816  of  a  field  lot  definitely  located;  Langlois  v. 
Crawford,  59  Mo.  471,  holding  the  acts  of  Congress  of  1812,  1816 
and  1823  passed  the  title  of  the  United  States  both  legal  and  equi- 
table to  the  grantee  from  the  dates  of  the  act,  applied  to  a  Spanish 
grant;  Northern  Pac.  R.  Co.  v.  Majors,  5  Mont  126,  2  Pac.  325,  hold- 
ing that  a  grant  of  public  land  by  Congress  was  the  highest  evidence 
of  title,  it  imports  livery  of  seisin  and  possession,  and  is  sufficient 
to  BOBtain  ejectment;  United  States  v.  Yarela,  1  N.  Mez.  600,  hold- 
ing the  act  to  confirm  the  land  claims  of  certain  pueblos  and  towns 
In  the  territory  of  New  Mexico  of  December  22,  1858,  was  a  con- 
veyance independent  of  a  patent;  Dousman  v.  Hooe,  3  Wis.  498,  sus- 
taining a  confirmation  of  land  in  districts  of  Green  Bay  and  Prairie 
dn  Chien  under  act  of  1823,  as  against  a  subsequent  patent  for  same 
land;  Qulnney  v.  Denney,  18  Wis.  488,  holding  an  allottee  of  land 
under  act  of  Congress  of  March  3,  1843,  took  an  equitable  title  as- 
signable by  deed  and  a  patent  subsequently  issued  would  inure  to 
the  benefit  of  his  grantee. 

Miscellaneous.— Cited  in  Borden  ▼.  State,  11  Ark.  648,  54  Am. 
Dec  239,  in  general  discussion  as  to  distinction  in  judgments  of  su- 
perior and  inferior  courts;  note  to  39  Am.  Dec.  296,  being  a  report 
of  principal  case  in  State  court  See  1  Pinn.  137;  note  to  94  Am. 
Dec.  763»  In  synopsis  of  concurring  opinion  in  Hahn  v.  Kelly,  84  CaL 
391,  on  what  constitutes  the  record. 

2  How.  344-^6»  11  L.  293,  CHOUTEAU  v.  ECKHABT. 

lAnd  title  —  Spanish  grant — Courts  have  no  Jurisdiction  to 
look  into  a  complete  Spanish  title;  bat  as  between  adverse  chUmants 
under  act  of  Congress,  the  title  may  be  re-examined  in  the  Supreme 
Otmt,  p..  372. 


2  How.  344-376  Notes  on  U.  a  Beporta.  MO 

Cited  In  Lytle  v.  State,  22  How.  203,  16  L.  310,  holding  that  Su- 
preme Ck>nrt  had  Jurisdiction  under  section  25  of  the  judiciary  act  to 
revise  decision  of  State  court  on  validity  of  a  land  entry,  both  as  to 
facts  and  hiw;  United  States  v.  Lucero,  1  N.  Mex.  447,  holding  the 
right  of  property  in  the  pueblo  of  Gochltl  to  the  lands  granted  to 
them  In  1689  was  not  affected  in  any  manner  by  the  change  of  sov- 
ereignty, and  required  no  confirmation. 

A  Spanish  claim  in  Louisiana,  confirmed  by  act  of  Oongress  of 
1836,  is  prima  facie  a  good  legal  title,  which  will  support  ejectment, 
if  the  land  can  be  identified  as  confirmed,  without  resort  to  the  pat- 
ent, p.  372. 

Cited  and  principle  applied  In  Bryan  v.  Forsyth,  19  How.  336,  15 
L.  676,  holding  that  a  dalm  to  a  village  lot  In  Peoria,  111.,  by  virtue 
of  the  acts  of  1820, 1823,  and  subsequent  survey,  would  support  eject- 
ment before  issue  of  patent;  Michigan,  etc,  L.  Co.  v.  Rust,  168  XT. 
S.  592,  42  L.  592,  18  S.  Ct  209,  to  the  point  that  an  act  of  Congress 
will  sometimes  pass  the  fee,  holding  the  act  of  September  28,  1850, 
granting  swamp  lands,  was  a  grant  in  prsesenti,  passing  title;  Mc- 
Nee  V.  Donahue,  76  Cal.  602,  18  Pac.  440,  holding  the  act  of  1866. 
to  quiet  legal  titles  in  California,  operated  as  a  grant  in  prsesenti  as 
to  lands  which  had  been  duly  surveyed  at  the  passage  of  the  act; 
Fenwick  v.  Gill,  38  Mo.  526,  holding  that  a  discrepancy  in  descrip- 
tion of  land  in  land  patent  was  cured  by  a  prior  confirmatory  act 
of  Congress,  which  operated  as  a  valid  grant  de  novo;  Northern  Pac. 
R.  Co.  V.  Majors,  5  Mont  126,  2  Pac.  325,  holding  that  the  act  grant- 
ing lands  to  the  Northern  Pacific  railroad  operated  as  a  conditional 
grant  in  prsesenti  of  sections  to  be  hereafter  located;  Challefoux  v. 
Ducharme,  4  Wis.  564,  holding  that  a  confirmation  by  law  was  as 
fully  a  grant  as  if  it  contained  In  terms  a  grant  de  novo. 

Doubted  in  Eslava  v.  Farmer,  7  Ala.  561,  whether  applicable  to 
Alabama  land  titles,  saying  that  the  effect  of  the  confirmation  acts 
of  Florida  lands  was  only  to  disavow  the  title  of  the  United  States. 

Federal  courts. —  Jurisdiction  of  suits  as  to  land  titles  founded 
on  acts  of  Congress,  and  depending  on  the  construction  of  such  acts, 
belongs  to  the  Federal  courts,  p.  372. 

Cited  and  rule  applied  in  Jourdan  v.  Barrett,  4  How.  177, 11  L.  028, 
involving  confiict  of  titles  to  land  under  act  of  March,  1811,  giving 
a  front  owner  a  preference  to  enter  on  the  back  land;  Gill  v.  Oliver, 
11  How.  549,  13  L.  808,  holding  a  bill  claiming  money  under  a  treaty 
with  Mexico  was  in  the  Jurisdiction  of  Federal  courts. 

Louisiana  land  titles. —  After  the  cession  of  Louisiana,  the  Fed- 
eral government  had  Imposed  on  it  as  successor  to  the  king  of 
Spain,  the  duty  of  perfecting  titles  to  concessions  previously  made 
by  the  lieutenant-governors  of  St  Louis,  IlL,  p.  374. 

Cited  and  principle  applied  in  Astiazaran  v.  Santa  Rita  Mining 
Co.,  148  U.  a  82,  87  L.  377,  18  S.  Ct  457,  holding,  under  the  treaty 
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of  Guadalupe  Hidalgo,  the  duty  of  proYidlng  the  mode  of  securing 
priTate  rights  of  property  lay  with  political  department  of  the  gov- 
emment;  Stoneroad  ▼.  Stoneroad,  158  U.  S.  248,  89  L.  969,  15  S.  Ot 
825,  to  same  effect,  and  holding  that  act  of  Congress  of  June  21, 1860, 
eonllrming  a  prior  Mexican  land  grant,  by  necessary  implication  con- 
templated a  survey;  Magee  ▼.  Doe,  9  Fla.  897,  holding  that  the 
treaty  for  cession  of  Louisiana  did  not,  as  in  the  case  of  the  pur- 
chase of  Florida,  operate  as  a  confirmation;  Lobdell  ▼.  Clark,  4  La. 
Ann.  100,  holding  that  no  title  passed  by  a  mere  order  of  survey, 
and,  until  a  patent  issued,  all  inchoate  grants  remained  in  the  dis- 
cretion of  the  grantor;  Magwire  v.  Tyler,  40  Mo.  441,  holding  that  the 
board  of  land  commissioners  had  no  jurisdiction  to  confirm  lands  to 
any  person  without  filing  a  daim  and  making  proof,  as  required  by 
tiie  statutes,  and  any  confirmation  of  such  a  claim  would  be  void. 

An  iini>erf  ect  SiMinlsh  title  will  not  be  supported  against  a  party 
claiming  under  a  grant  from  the  United  States,  unless  confirmed  by 
act  of  Congress,  p.  375. 

Cited  and  applied  in  United  States  v.  King,  8  How.  787,  11  L.  831, 
holding  that  land  alleged  to  have  been  granted  before  the  cession, 
but  by  a  description  too  vague  for  identification,  passed  to  the 
United  States  as  part  of  the  public  domain. 

Land  title  in  Louisiana. —  Federal  government,  by  cession  of 
Louisiana,  acquired  title  to  all  public  lan«l,  charged  with  the  duty 
of  satisfying  individual  and  unperfected  claims.  Where  there  were 
two  inchoate  claims  to  same  land,  the  government  had  to  determine 
between  them,  and  the  first  confirmee  took  the  legal  and  exclusive 
title,  p.  375. 

Cited  and  principle  applied  in  Les  Bois  v.  Bramell,  4  How.  464,  11 
L.  1057,  sustaining  a  title,  founded  on  a  confirmation  by  act  of  1812, 
of  common  land  of  St.  IjOuIs,  as  against  a  confirmation  grant  under 
act  of  1836,  of  same  land;  Kennedy  v.  Hunt,  7  How.  692,  12  L.  832, 
sustaining  a  title  confirmed  by  act  of  1819,  as  against  a  confirmation 
under  act  of  1829,  to  land  in  city  of  Mobile;  Landes  v.  Brant,  10 
How.  370,  13  L.  459,  holding  that  where  between  presentation  and 
confirmation  of  a  claim,  the  claimant's  property  was  seized  and  sold 
under  execution,  the  subsequent  confirmation  inured  to  the  benefit 
of  the  purchaser;  Ouitard  v.  Stoddard,  16  How.  508,  14  L.  1036,  sus- 
taining a  title  to  the  common  land  of  St  XjOuIs  under  act  of  1812; 
Berthold  v.  McDonald,  22  How.  341,  16  L.  321,  holding  in  a  confiict 
of  titles,  both  equitable,  and  under  confirmation  by  the  commission- 
ers, it  was  for  the  jury  to  determine  which  was  the  original  con- 
firmee, and  had  the  superior  equity;  Carondelet  v.  St  Louis,  1 
Black,  189,  17  L.  105,  holding  that  the  effect  of  the  decision  in  the 
principal  case  was  that  by  the  act  of  1812,  a  title  in  fee  was  taken, 
and  that  no  public  survey  was  necessary  except  to  define  the  grant, 
and  after  survey  no  lands  could  be  claimed  outside  it;  Dent  v.  Em- 
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meger,  14  Wall.  313,  20  L.  839,  holding,  as  to  land  of  tbe  Tlllsce  oT 
Garondelet,  the  elder  confirmee  had  always  a  better  right,  without 
reference  to  the  date  of  the  original  claim;  Hallett  y.  Hnnt,  7  Ala. 
902,  applying  mle  of  older  confirmation  of  Inchoate  claim  to  dispnte 
of  title  to  land  east  of  the  Mississippi  and  island  of  New  Orleaas; 
Ohasting*s  Heirs  v.  Armstrong,  20  Ala.  026,  holding  that  whei*  two 
claims  were  confirmed  by  same  act,  neither  could  thereby  daim  su- 
perior title,  bnt  if  one  claimant  has  a  perfect  title  in  eqcdty,  tlie 
other  has  none;  Pontalba  ▼.  Copland,  8  La.  Ann.  88,  holding  no  title 
passed  under  an  inchoate  Spanish  grant,  it  remained  in  the  sorer- 
eign  until  a  complete  grant  issued;  Duplessis  t.  Miller,  6  La.  Ann. 
684,  where  either  party  had  title  in  form  at  the  change  of  gorem- 
ment,  the  first  confirmee  takes  the  land;  Warren  v.  Shuman,  9  Tex. 
460,  holding  that  a  confirmation  of  an  unrecommended  certificate 
under  the  extension  of  time  allowed  by  State  Constitution,  does  not 
overreach  a  patent  issued  after  January  1,  1844,  and  before  Febm- 
ary  16,  1846. 

Miscellaneous. —  Les  Bois  v.  Bramell,  4  How.  468,  11  L.  1065,  not 
in  point,  the  citation  being  of  counsel's  argument;  United  States  r. 
Santa  Fe,  166  U.  S.  689,  41  L.  880,  17  S.  Ct  477,  as  recognizing  a 
right  In  former  Spanish  governors  to  grant  lands  for  a  new  settle- 
ment, and  rejecting  claim  of  the  town  of  Santa  Fe  to  a  swamp  tract 
of  four  square  leagues;  City  of  Brownsville  v.  Cavazos,  2  Woods, 
298,  F.  C.  2,043,  as  explaining  a  claim  under  Spanish  law  to  part  of 
the  town  lands  of  the  city  of  Matamoras;  Purvis  v.  Harmanson,  4 
La.  Ann.  423,  erroneously,  as  supporting  the  rule  that  confirmations 
by  the  commissioners  and  Congress,  oi>erated  to  the  use  of  claimants 
by  derivative  title;  Inhabitants  of  Carondelet  v.  Dent,  18  Mo.  291,  as 
differing  from  principal  case  in  that  it  was  a  claim  to  part  of  com- 
mon lands  of  Carondelet,  the  situation  and  extent  of  which  were  not 
fixed  by  the  act  of  June  13, 1812;  Bobbins  v.  Eckler,  86  Mo.  602,  606, 
as  to  a  claim  of  land,  part  of  the  commons  of  the  town  of  St. 
Charles,  of  which  no  offlcild  survey  had  been  made;  Challefoux  v. 
Ducharme,  4  Wis.  662,  holding  the  courts  could  not  go  behind  the 
report  of  the  commissioners  confirmed  by  act  of  Congress. 

2  How.  376-^83,  11  L.  806,  OATTS  v.  PHALEN. 

Lotteries -- Fraud.— One  who  receives  the  prize  money  In  a 
lottery  for  a  ticket  which  he  had  fraudulently  caused  to  be  drawn 
as  a  prize,  is  liable  to  the  lottery  contractors  in  an  action  for  money 
had  and  received  for  their  use,  though  the  lottery  was  illegal,  p.  881. 

Cited  and  ruling  applied  in  Northwestern  Ins.  Co.  v.  Elliott,  7 
Sawy.  22,  6  Fed.  230,  holding  that  an  action  would  lie  for  recovery 
obtained  by  fraud  from  an  insurance  company  on  misrepresentation 
of  a  death,  though  the  contract  of  insurance  was  illegal;  Martin  v. 
Hodge,  47  Ark.  384,  68  Am.  Rep.  765.  1  S.  W.  696,  holding  the  test 
to  determine  whether  an  action  arises  ex  turpi  causa,  Is  the  plain- 
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tUTs  ftUUty  to  estabUsh  bis  case  without  aid  from  an  illegal  trans- 
action; liartln  y.  Bidiardson,  04  Ky.  189,  42  Am.  St  Bep.  8S6,  21 
8w  W.  1040,  19  L.  R.  A.  693,  holding  that  one  who,  by  fraudulent 
repreaentationa,  obtains  possession  of  a  lottery  ticket,  which  has 
drawn  a  prise,  and  receives  the  money,  is  to  be  regarded  as  collecting 
fsr  the  rightful  owner  who  may  maintain  an  action  for  it  at  law; 
Hooston  ▼.  McNeer,  40  W.  Va.  370,  22  a  B.  82,  holding  that  an  as- 
signee for  value,  seeking  to  recover  the  purchase  money  on  the 
ground  of  fraud,  must  show  misrepresentation  of  a  material  fact 
to  the  knowledge  of  defendant,  with  intent  plaintiff  should  act  on 
it;  Bobinson  v.  Welty,  40  W.  Va.  396,  22  S.  B.  76,  where  money  has 
been  wrongfully  obtained  by  misrepresentation  of  fact,  holding 
the  tort  may  be  waived,  and  an  action  brought  for  money  had  and 
received;  Western  Assurance  Ck>.  ▼.  Towle,  66  Wis.  268,  26  N.  W. 
109,  to  same  effect  in  an  action  to  recover  money  paid  on  a  fire 
policy  through  false  representation  of  loss.  Cited  in  dissenting 
opinion  in  Knowlton  v.  Congress,  etc..  Spring  Co.,  67  N.  Y.  646, 
majority  holding  that  money  paid  in  part  performance  of  an  illegal 
contract  capable  of  execution,  cannot  be  recovered  where  both 
parties  are  in  pari  delieto. 

Fraud  — LottarisB  — Illegal  contract.— Obtaining  payment  of  a 
lottery  prise  on  a  forged  drawing  is  a  fraud,  and  gives  the  drawer  no 
better  standing  in  court  than  If  he  had  never  owned  a  ticket  in  the 
lottery,  or  It  had  never  been  drawn.  He  cannot  plead  that  the 
lottery  was  Illegal,  p.  381. 

Cited  and  principle  applied  In  Northwestern  Ins.  Co.  v.  Elliott,  7 
Sawy.  80,  6  Fed.  237,  to  the  obtaining  payment  of  an  insurance 
policy  on  a  false  representation  of  death,  the  contract  of  insurance 
being  Illegal;  Swain  v.  BusseU,  10  Ind.  446,  holding  that  a  suit  to 
set  aside  a  deed,  made  on  consideration  of  shares  in  a  lottery,  could 
not  be  maintained  by  a  shareholder  participant  in  the  illegal  scheme; 
Baltimore  ft  Susquehanna  B.  Co.  v.  Faunce,  6  Oill,  81,  46  Am.  Dec. 
669,  holdin^r  tliat  an  overpayment  made  by  mistake  may  be  re- 
covered, and  a  defense  that  the  payment  was  made  in  illegal  notes 
Is  of  no  avail. 

Befusal  of  instructions  is  not  error,  when  the  party  has  not  a 
light  to  the  instruction  to  the  full  extent  as  stated,  and  in  its  precise 
terms,  the  court  Is  not  bound  to  give  a  modified  instruction  varying 
from  the  one  prayed,  p.  382. 

Cited  and  rule  applied  in  Haffin  v.  Mason,  16  Wall.  674,  21  L.  197, 
ts  a  refusal  to  instruct  that  in  an  action  against  a  ministerial  officer 
tot  trai^ass  "  both  defendants  were  liable." 

Instructions  should  be  refused,  which  would  exclude  from  the 
Jury  the  right  to  decide  on  the  whole  evidence,  p.  382. 

Cited  and  rule  applied  in  Spurr  v.  United  States,  87  Fed.  706, 
•Qstainlng  refusal  of  instructions  which  sought  to  confine  the  Jury 
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to  the  matters  narrated,  exdnding  other  evidenoe  which  th«y  mltfit 
haye  deemed  important 

2  How.  883-391,  11  L.  808,  DADB  v.  IBWIN. 

Set-off  —  Equity. —  Courts  In  equity  will  not  consider  set-off  in  re- 
spect to  distinct  and  unconnected  debts,  nor  when  stale  and  of  doubt- 
ful validity  unless  some  other  peculiar  equity  has  intervened,  callinir 
for  relief,  p.  390. 

Cited  and  rule  applied  in  Vose  v.  Philbrook,  8  Story,  846,  P.  O. 
17,010,  holding  that  equity  will  follow  the  common-law  rule  that 
no  set-off  can  be  made  of  several  debts  against  Joint  debts  of  the 
contracting  parties,  unless   peculiar   equities   intervene;    Farmers' 
Loan  &  Trust  Co.  v.  Northern  Pac.  R.  Co.,  58  Fed.  266,  collecting 
authorities  in  adjudicating  and  denying  claim  of  a  receiver  of  rail- 
road company  to  set  off  claims  for  equipment  and  improvements 
accrued  prior  to  the  receivership  against  claims  for  rentals  of  leased 
lines;  Raleigh  v.  Raleigh,  35  111.  514,  holding  the  insolvency  of  the 
party  against  whom  the  set-off  was  claimed  was  sufficient  to  give 
jurisdiction  in  equity;  Perkins  v.  Coleman,  51  Miss.  301,  holding 
mutual  credit  ground  for  equitable  relief;  Jackson  v.  Bell,  31  N.  J. 
Eq.  556,  holding  proceedings  on  a  judgment  at  law  will  not  be  en- 
joined in  equity  to  enable  a  defendant  to  set  up  a  counterclaim,  un- 
liquidated and  arising  out  of  a  distinct  transaction;  Trotter  v. 
Heckscher,  40  N.  J.  Bq.  657,  4  Atl.  92,  suit  to  enforce  contract  for 
delivery  of  ores,  defendants  are  not  entitled  to  have  their  damages 
assessed  in  equity  and  set  off,  the  fact  that  cross-demands  otherwise 
distinct  spring  out  of  same  contract  does  not  create  an  equitable 
right  of  set  off.    Cited  in  general  discussion  in  Pierpont  v.  Fowle, 
2  Wood.  A  M.  30,  F.  C.  11,152,  of  concurrent  jurisdiction  of  law  and 
equity,  holding  that  chancery  will  not  proceed  if  the  case  is  stale 
and  the  title  questioned. 

Suit  in  equity  cannot  be  maintained  to  recover  a  debt,  where 
there  is  a  good  remedy  at  law,  and  there  is  no  suggestion  of  In- 
solvency nor  that  the  assets  cannot  be  reached  at  law,  p.  391. 

Cited  and  rule  applied  in  Hipp  v.  Babin,  19  How.  278,  15  L.  635, 
holding  that  in  equity  a  bill  will  be  dismissed  if  it  appears  to  be 
grounded  on  a  title  merely  legal,  notwithstanding  the  defendant 
had  answered,  and  insisted  on  a  matter  of  title;  Parker  v.  Winnipls- 
eogee  Lake,  etc.,  Co.,  2  Black,  551,  17  L.  337,  dismissing  a  bill  al- 
leging injury  to  water  rights,  because  plaintiff  had  not  established 
his  rights  In  an  action  at  law;  Morgan  v.  Beloit,  7  WalL  618,  19  L. 
205,  holding  that  an  objection  that  there  is  an  adequate  remedy  at 
law  is  regarded  as  jurisdictional,  and  may  be  enforced  by  the  court 
sua  sponte,  tbough  not  raised  by  the  pleadings,  nor  suggested  by 
counsel;  Oelrichs  v.  Spain,  15  Wall.  228,  21  L.  44,  to  same  effect  but 
holding  that  equity  jurisdiction  would  be  sustained  when  time,  ex- 
pense and  multiplicity  of  suits  will  be  saved,  as  also  when  the 
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fflntalne  an  element  of  trust  Oited  in  general  discussion  in  Pier- 
pont  ▼.  Fowle,  2  Wood,  ft  M.  29,  F.  C.  U,152.  holding  that  injunction 
in  a  case  of  alleged  encroachment  on  copyright  was  a  more  appro- 
priate remedy  than  a  suit  at  law,  and  that  in  it  the  copyright  title 
might  be  tried. 

2  How.  882-88S,  U  L.  812,  MINOR  y.  TILLOTSON. 

Appeal  — Writ  of  error.— On  appeal  the  court  will  consider  the 
competency  of  the  evidence  and  credibility  of  witnesses.  On  a  writ 
of  error  the  court  will  only  consider  points  of  law  growing  out  of 
the  eyidence,  and  errors  of  the  lower  court,  properly  brought  out  by 
bill  of  exceptions.  The  law  of  1824  as  to  Louisiana  practice  does 
not  change  the  exercise  of  appellate  power  of  the  Supreme  Court 
of  the  United  States,  p.  394. 

Oited.  applying  the  rule,  in  Phillips  v.  Preston,  5  How.  290,  12  U 
157,  holding  the  Louisiana  statute,  requiring  testimony  to  be  taken 
down,  includes  only  cases  of  technical  appeal,  and  if  brought  up 
1^  writ  of  error  the  court  will  only  examine  the  law  arising  from 
the  fticts,  as  on  a  bill  of  exceptions;  Prentice  v.  Zane,  8  How.  488, 
12  L.  lier,  holding  that  where  the  parties  agreed  to  waive  the  error 
of  an  imperfect  special  verdict,  and  submit  the  cause  both  on  the 
facts  and  the  law,  the  appellate  court  will  presume  the  Judgment  was 
founded  on  the  facts  proved;  Suydam  v.  WiUiamson,  20  How.  439, 15 
L.  983,  holding  that  ruUngs  of  the  lower  court  can  be  brought  for  re- 
vision only  by  bill  of  exceptions,  a  writ  of  error  operates  only  on  the 
record;  PcMueroy  v.  Bank,  1  WalL  604,  17  L.  642,  holding  that  where 
a  case  is  brought  up  on  writ  of  error,  and  there  is  no  bill  of  excep- 
tiona,  agreed  statement,  or  special  verdict  in  the  transcript,  the 
general  rule  is  to  affirm  the  Judgment,  collecting  author! ties;  Walker 
V.  Dreville,  12  WaU.  442,  20  L.  430,  holding  that  the  rule  that  equity 
causes  from  the  Louisiana  Circuit  must  come  by  appeal,  and  com- 
mon law  causes  by  writ  of  error  would  not  be  changed;  Murdock 
V.  01^  of  Memphis,  20  Wall.  622,  22  L.  439,  saying  that  decrees  of 
the  Circuit  Court  In  chancery  or  admiralty  brought  for  review  on 
writ  of  error,  will  be  dismissed,  but  cases  from  State  courts  may  be 
reviewed  on  writ  of  error;  ^tna  Life  Ins.  Co.  v.  Ward,  140  U.  S. 
91,  85  L.  377,  11  S.  Ct  725,  holding  that  on  writ  of  error  the  court 
was  Gonflned  to  the  consideration  of  exceptions  taken  at  the  trial 
to  the  admission  or  rejection  of  evidence,  and  to  the  court's  charge 
or  refusal  to  charge,  and  collecting  authorities;  aement  v.  Phoenix 
Ina  Co.,  7  Blatchf .  67,  P.  C.  2,882,  holding  that  under  the  act  of 
1865,  section  4,  when  a  Jury  was  waived,  a  special  finding  was  un- 
necessary  to  give  defendants  the  benefit  of  exceptions;  N    P    B. 

^:J[;.  ^'^^^''^'  ^^  ^^  ^^^'  ^  ^'  »•  ^»-  «»'  holding  the 
correction  of  an  excessive  verdict  was  a  question  for  the  trial  court 

on  a  motion  for  new  trial,  the  granting  or  refusing  of  which  win 

not  be  reviewed;  Kentucky  Life  &  Ace.  Ins.  Co.  v.  Hamilton.  63 
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Fed.  98,  22  U.  8.  App.  386,  defining  what  a  statement  of  CaeCs  by 
the  parties  on  appeal,  or  a  finding  of  facts  by  the  Circuit  Court, 
must  contain;  Nelson  y.  Lowndes  Co.,  98  Fed.  541,  where  the  prin- 
cipal case  Is  erroneously  cited  under  the  title  of  Taylor  ▼.  Savage, 
dismissing  an  Injunction  suit  In  equity  brought  up  by  writ  of  error; 
Real  Estate  Baifk  v.  Rawdon,  6  AA,  593,  holding  that  the  appellate 
court  on  writ  of  error  possesses  no  revising  power  whatever  over 
the  facts  established  by  the  verdict  of  a  Jury;  State  v.  Jennings,  10 
Ark.  451,  holding  that  unless  there  had  been  an  application  to  set 
aside  the  verdict  and  grant  a  new  trial,  the  court  had  no  power  to 
review  the  evidence  or  disturb  the  verdict;  The  Steamer  Zephyr  v. 
Brown,  2  Wash.  T^r.  46,  8  Pac  187,  on  the  point  that  an  allowed 
appeal,  or  writ  of  error,  is  essential  to  Jurisdiction  of  United  States 
Supreme  Court 

2  How.  395-^97,  11  L.  818,  TAYLOR  v.  SAYAQB'S  BXBCUTOR. 

\Ez6cntorB  and  administrators.—  When  an  executor,  after  adverse 
Judgment  and  before  appeal,  is  removed  by  a  court  of  competent 
Jurisdiction,  all  further  proceedings,  either  by  executlor  or  appeal, 
are  stayed  until  the  new  executor  Is  made  a  party  to  the  suit,  p.  896. 

Referred  to  in  Taylor  v.  Benham,  5  How.  261,  12  L.  144,  holding 
that  by  the  laws  of  Alabama  an  administrator  de  bonis  non  with  will 
annexed  is  liable  for  assets  In  the  hands  of  a  former  administrator; 
National  Bank  v.  Stanton,  116  Mass.  438,  holding  no  Judgment  can 
be  rendered  against  a  defendant  executor  after  removal  from  office. 

2  How.  397-406,  11  L.  314,  RHODBS  v.  BBLL. 

Slave  laws.—  The  counties  of  Washington  and  Alexandria  in  Dis- 
trict of  Columbia,  are  governed  by  laws  of  States  to  which  they  be- 
longed before  being  ceded  to  the  national  government.  A  slave 
Imported  from  Alexandria  county  into  Washington  county  for  pur- 
pose of  sale  becomes,  ipso  facto,  free,  p.  404. 

Cited  and  principle  applied  in  In  re  Buell,  3  Dill.  118,  F.  C.  2,102, 
holding  that  a  libel  composed  and  published  in  the  District  of 
Columbia  could  be  indicted  and  punished  as  for  an  offense  against 
the  laws  of  the  United  States;  Byrne  v.  Alas,  74  Cal.  637,  16  Pac. 
527,  holding  that  a  Mexican  grant  of  land,  afterwards  ceded  to 
United  States,  was  a  public  document.  Cited  in  dissenting  opinion 
in  Dred  Scott  v.  Sandford,  19  How.  562,  15  L.  766,  majority  holding 
that  the  act  of  Congress  prohibiting  a  citizen  from  removing  with 
his  slaves  into  United  States  territory  did  not  free  the  siavea. 

"  Beyond  the  Seas  "  is  generally  construed  as  meaning  "  without 
the  Jurisdiction  of  the  State,"  but  does  not  apply  to  the  general 
Jurisdiction  of  the  District  of  Columbia,  over  the  various  portions 
acquired  from  different  States,  p.  405. 
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Olted  In  State  of  Miime6o4ft  t.  Johnson,  12  Minn.  479,  93  Am.  Dec. 
144,  saying  the  phrase  had  been  varlonsly  constrned  as  "  ont  of  the 
Statab"  and  **  out  of  the  United  States,"  not  deciding  the  point 

t  How.  40a^«26,  11  L.  818,  BANDBL  T.  BBOWN. 

Idcn  osL  chattel.— Claimant  of  a  llen'mnst  show  first  possession. 
It  cannot  be  acquired  by  an  Illegal  or  fraudulent  act  or  breach  of 
duty  of  the  claimant,  nor  can  It  arise  where  It  would  be  Inconsistent 
with  terms  or  Intent  of  the  contract,  pp.  424,  425. 

Olted  and  principle  applied  In  Bank  of  Washington  t.  Nock,  9 
WalL  882,  19  L.  719,  holding  that  a  contract  for  a  lien.  If  alleged, 
BiiiBt  be  proyed,  and  when  proved  the  rights  of  the  parties  depend 
on  the  terms  of  the  contract;  Berry  y.  Ginaca,  5  Fed.  480,  holding 
that  one  entering  a  town  site  as  trustee,  could  not  sue  under  an 
illegal  contract  to  recover  the  price  from  a  purchaser  at  an  execu- 
tion aale,  and  had  no  lien;  Holt  y.  Bank,  13  Qa.  851,  holding  that 
an  acceptor  of  a  bUl  for  accommodation,  afterwards  discounted  by 
the  drawer,  had  no  lien  on  the  money  when  the  contract  showed  an 
anrangement  that  the  drawer  should  Invest  proceeds  In  cotton  to  be 
sent  to  and  sold  by  the  acceptor. 

%  How.  42(M54,  11  L.  826,  LAWBENCB  v.  M'OALMONT. 

Iistters  of  guaranty  should  receive  a  liberal,  fair  and  reasonable 
interpretation,  so  as  to  attain  the  object  for  which  the  Instrument 
Is  designed,  and  the  purpose  to  which  It  Is  applied,  p.  449. 

Olted  and  principle  applied  in  Hart  v.  Minchen,  69  Fed.  523,  hold- 
ing a  letter  offering  to  guarantee  payment  of  purchases,  on  which 
sales  to  the  principal  were  made,  and  notice  given  to  the  guarantor 
of  the  amount  of  the  sales,  constituted  a  binding  guaranty;  Sampson 
v.  Fox,  109  Ala.  674,  55  Am.  St  Bep.  959,  19  So.  900,  construing 
Uabllltlea  of  parties  on  a  deposit  of  the  same  collateral  to  secure 
payment  of  two  promissory  notes  of  different  dates;  Liaf argue  v. 
Harrison,  70  OaL  885,  59  Am.  Bep.  419,  9  Pac.  261,  in  interpreting 
a  special  letter  of  credit;  Posey  v.  Bank,  24  Oolo.  202,  49  Pac.  283, 
holding  that  If  an  acceptance  of  a  draft  is  to  be  considered  condi- 
tional It  must  be  clearly  expressed;  Wills  v.  Boss,  77  Ind.  12,  40 
Am.  Bep.  286,  holding  it  is  sufficient  if  the  terms  of  the  guaranty 
and  the  debt  guaranteed  can  be  extracted  from  the  writings,  al- 
though extending  over  a  lengthy  correspondence;  Menard  v.  Scud- 
der,  7  JjtL  Ann.  387,  56  Am.  Dec.  612,  collecting  authorities  pro  and 
con  on  liberal  construction  of  guarantees,  and  construing  a  letter 
as  a  continuing  guaranty;  Maine,  etc..  Granite  Co.  v.  Yoric,  89  Me.  56, 
35  AtL  1014,  construing  a  letter  requesting  a  firm  to  file  orders  for 
a  third  party,  "  and  I  will  attend  to  payment  of  same  as  they  be- 
oome  due,"  as  entailing  a  personal  liability;  Fisher  v.  Gutter,  20 
Mei  209,  construing  a  letter  of  guarantee  against  loss  on  sale;  Tootle 
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T.  Blgutter,  14  Neb.  160,  46  Am.  Bep.  105,  15  N.  W.  229»  construiiiff 
a  continning  guaranty;  Gates  v.  McKee,  13  N.  Y.  235,  64  Am.  Dec. 
546,  collecting  authorities  and  restating  the  roles  of  constmctioA 
relating  to  contracts  of  suretyship ;  Rindge  v.  Jndson,  24  N.  Y. 
68,  construing  a  contract  "to  1)6  accountable  to  pay  for  goods 
which  one  may  reQuire  in  his  business  to  the  extent  of"  as  a 
continuing  guaranty;  Schackamaxon  Bank  v.  Yard,  143  Pa.  St.  136, 
in  opinion  of  trial  court  in  action  on  cashier's  bond,  reversed  on 
appeal,  holding  the  estate  of  a  deceased  guarantor  liable  on  a  con- 
tinuing guaranty;  Boman  r.  Sema,  40  Tex.  319,  distinguishing  be- 
tween rules  governing  bills  of  exchange  and  notes,  and  those  gov- 
erning letters  of  credit,  holding  the  latter  should  be  construed  with 
reference  to  the  circumstances  and  intention  of  the  parties;  Tischler 
T.  Hofheimer,  83  Ya.  37,  4  8.  B.  371,  construing  a  letter  of  credit 
as  a  continuing  guaranty,  and  that  its  revocation,  at  a  time  when 
nothing  was  owing  by  the  maker,  avoided  any  liability  to  subsequent 
sales.  See  note  to  14  Am.  Dec.  421,  on  letters  of  credit  not  negotia- 
ble instruments. 

Limited  in  Bank  of  Montreal  v.  Becknagel,  109  N.  Y.  494,  17  N. 
B.  222,  holding  that  the  principle  only  applied  when  the  provisions 
of  the  agreement  were  ambiguous,  loose,  or  susceptible  of  more  than 
one  fair  interpretation. 

Guaranty.—  If  it  admits  of  two  fair  interpretations,  and  the  guar- 
antee has  advanced  money  on  the  faith  of  that  most  favorable  to 
his  rights,  that  interpretation  will  prevail,  p.  450. 

Cited  and  principle  applied  in  Scott  v.  Myatt,  24  Ala.  495,  60  Am. 
Dec.  487,  holding  that  a  guaranty  for  such  things  as  the  principal 
"  may  "  stand  in  need  of  being  applicable  both  to  present  and  future 
wants,  must  be  construed  as  a  continuing  guaranty;  Taussig  v. 
Beid,  145  la  497,  36  Am.  St  Bep.  512,  32  N.  B.  919,  and  Mc- 
Shane  Co.  ▼.  Padian,  142  N.  Y.  211,  36  N.  B.  881,  holding  that 
guaranty  should  be  taken  as  strongly  against  the  guarantor  as  the 
sense  will  admit,  collecting  authorities;  Barney  v.  Newcomb,  9  Cush. 
56,  holding  that  an  authority  to  draw  drafts  "  at  ten  or  twelve  days," 
may  be  construed  as  after  date,  or  after  sight  to  suit  convenience 
of  donee;  Lemp  v.  Armengel,  86  Tex.  692,  26  S.  W.  942,  restating 
the  rule,  and  holding  that  it  only  applied  when  the  true  intention 
cannot  be  maintained  after  viewing  the  writing  in  the  light  of  its 
circumstances.  Cited  in  dissenting  opinion  In  Ulster  County  Bank 
V.  McFarlan,  3  Den.  565,  majority  holding  that  an  authority  to  draw 
bills  at  ninety  days  meant  ninety  days  after  sight 

Distinguished  in  Hawkins  v.  Mitchell,  34  Fla.  420,  16  So.  316^  as 
not  applicable  to  a  guaranty  of  Interest  on  bonds  by  agents  of  a 
State,  the  extent  being  governed  by  statute. 

Continuing  guaranty  will  cover  advances  made  on  a  second  ^^^ 
subsequent  agreement,  when  the  terms  do  not  create  a  material 
variance  in  the  conditions,  p.  451. 
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Olted  tn  FeOowB  t.  Prentiss,  8  Den.  619,  45  Am.  Dec.  489,  as  an 
example  of  a  continuing  guaranty  in  an  action  on  a  guaranty  held 
to  be  exhausted  by  a  single  purchase  of  the  amount  mentioned. 

Ghiaranty.— Valuable  consideration,  however  small  or  nominal,  if 
given  or  stipulated  for  in  good  faith,  is,  in  the  absence  of  fraud, 
sulBclent  to  support  a  parol  contract,  and  will  support  a  contract  of 
guaranty,  p.  462. 

Olted  and  rule  appUed  in  Davis  v.  Wells,  104  U.  S.  167,  26  L.  690, 
where  a  stipulation  of  $1  expressed  to  be  paid  to  the  guarantor 
by  the  guarantee  was  held  to  be,  without  notice  of  acceptance,  bind- 
ing on  delivery;  BoUing  v.  Munchus,  66  Ala.  661,  563,  holding  a 
recited  consideration  of  $1  sufficient  to  support  a  mortgage  under 
the  statute  of  frauds;  Grimball  v.  Mastin,  77  Ala.  563,  to  same 
effect  on  a  consideration  of  $10;  Olds  v.  Marshall,  93  Ala.  141, 
8  So.  284,  holding  that  a  grant  of  land  from  a  father  to  an  un- 
married daughter  for  an  expressed  consideration  of  $1  was  a  deed 
of  purchase,  not  a  gift;  Wolford  v.  Powers,  85  Ind.  805,  44  Am. 
Bep.  25,  sustaining  a  note  in  consideration  of  a  parent  naming 
a  child  after  the  ihaker  of  the  note;  Newhall  v.  Paige,  10  Gray,  368, 
holding  a  contingent  benefit  is  sufficient  consideration  for  under- 
taking a  bailment;  Wilton  v.  Eaton,  127  Mass.  175,  holding  the  sur- 
render of  a  former  note  sufficient  consideration  for  a  new  note;  Mc- 
Pherson  v.  Fargo,  10  8.  Dak.  614,  66  Am.  St  Bep.  726,  74  N.  W. 
1068,  holding  that  where  a  deed  acknowledges  receipt  of  a  consid- 
eration the  grantor  and  all  claiming  under  him  are  estopped  from 
disputing  its  effect;  Williamson  v.  Cline,  40  W.  Va.  204,  20  S.  B.  921, 
holding  that  forbearance  to  sue,  even  for  one  day,  is  a  valid  and 
valuable  consideration.  See  note  to  Thompson  v.  Glover,  78  Ky. 
196,  in  89  Am.  Bep.  222. 

Distinguished  in  Kinnebrew's  Distributees  v.  EJnnebrew's  Admr., 
85  Ala.  637,  holding  that  when  a  deed  requires  a  valuable  considera- 
tion, the  recital  of  a  nominal  pecuniary  consideration  is  not  suf- 
ficient. 

A  past  consideration  will  support  a  guaranty  when  the  previous 
advance  was  made  on  condition  of  the  guaranty  being  obtained,  p. 
463. 

Chiaranty.— The  question  of  reasonableness  of  the  notice  given 
to  the  guarantor  of  failure  of  the  principal  to  pay  the  debt  is  for  the 
^U7,  p.  453. 

Oited  and  rule  applied  in  The  Louisville  Mfg.  Go.  v.  Welch,  10 
How.  474,  13  L.  502,  holding  that  on  a  guaranteed  letter  of  credit, 
notice  of  the  amount  for  which  the  guarantor  is  held  responsible 
should,  within  a  reasonable  time,  be  communicated  to  him;  Jackson 
V.  Tandea,  7  Blackf .  528,  where  notice  was  proved,  the  question  of 
sgfllciency  was  for  the  Jury;  Central  Savings  Bank  v.  Shine,  48  Mo. 
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467,  8  Am.  Rep.  118,  holding,  In  an  action  against  a  gnaramtort  a 
general  ayerment  of  notice  Is  sufficient,  and  the  question  of  reaaoi^ 
ableness  Is  for  the  Jury. 

Collateral  security  —  Agtenta.—  When  notes  are  deposited  for  col- 
lection as  collateral  security  for  an  existing  debt,  the  agents  ass 
only  bound  to  use  due  diligence  to  collect  the  debts,  p.  454. 

Cited  and  rule  applied  In  Lee  t.  Baldwin,  10  Ga.  213,  holding  the  gen- 
eral rule~lo  be  that  a  party  receiving  a  note  as  collateral  security  for 
a  debt  should  use  ordinary  care  and  diligence  In  collecting  It,  other- 
wise he  will  be  liable  for  loss  occurring;  Murphy  ▼.  Bartsch,  2  Idaho, 
606,  23  Pac.  83,  holding  that  negligence  will  not  be  presumed,  It 
must  be  proved  and  that  damage  has  resulted;  First  Nat  Bank 
V.  O'Gonnell,  84  Iowa,  382,  35  Am.  St.  Rep.  316,  51  N.  W.  163,  hold- 
ing neglect  of  pledgee  to  collect  money  paid  to  county  auditor  to 
redemption  tax  sales  rendered  him  liable  for  the  value  of  the  cer- 
tificates deposited  as  collateral;  Lamberton  v.  Wlndom,  12  Minn. 
243,  90  Am.  Dec.  306,  holding  a  creditor  who  through  negligence 
loses  a  note  deposited  with  him  as  collateral,  by  the  maker  becoming 
insolvent,  Is  liable  therefor;  Franklin  Savings  Inst  v.  Preetorlus^  6 
Mo.  App.  473,  holding  a  pledgee  of  shares  of  stock  as  collateral  may 
exercise  his  own  judgment  as  to  selling,  and  Is  liable  only  for  negli- 
gence; Whitcber  v.  Dexter,  61  N.  H.  92,  restating  rule  as  to  a  nego- 
tiable security  taken  as  collateral  for  an  antecedent  debt;  Roberts  v. 
Thompson,  14  Ohio  St  8,  82  Am.  Dec.  466,  holding  a  party  receiving 
a  note  as  collateral  security  for  an  existing  debt,  must  use  ordinary 
care  and  diligence  in  collecting  it;  Bridge  Ck).  v.  Savings  Bank,  46 
Ohio  St  229,  20  N.  B.  342,  holding  notes  deposited  as  collateral 
security  are  regarded  as  pledges  whether  delivered  Indorsed  or  not; 
Whitin  V.  Paul,  13  R.  I.  42,  holding  the  estate  of  the  depositary  liable 
for  neglect  to  collect  the  Interest  on  the  collateral  as  It  fell  due,  and 
to  enforce  payment  by  sale;  Rumsey  v.  IiSidley,  34  W.  Ya.  728,  12  8. 
B.  868,  holding  the  question  of  negligence  on  part  of  the  agent  was 
to  be  determined  by  the  Jury,  or  by  the  court  when  substituted  for 
a  jury,  whose  finding  was  conclusive.  See  note  to  32  Am.  St  Rep. 
720,  on  duties  of  holder  of  collateral.  Cited  in  dissenting  opinion.  In 
Jennison  v.  Parker,  7  Mich.  364,  majority  distinguishing  the  case 
(see  post). 

Distinguished  in  Jennison  v.  Parker,  7  Mich.  360,  holding  that 
when  notes  are  deposited  as  collateral  security,  not  merely  for  eoP 
lection*  it  Is  the  duty  of  depositee  to  present  same  for  payment  and 
take  proper  steps  to  charge  the  debtor  as  Indorser. 

2  How.  455-457,   11  L.  337,  EX  PARTB  8IBBALD  v.  UNITBD 
STATES. 

Supreme  Oourt  has  no  power  to  vary  a  former  order  confirming  a 
title  to  a  Spanish  grant  In  Florida  by  Erecting  that  lands  which 
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not  been  offered  for  sale  nnder  the  preeldenf  e  prodamatlan  ahovld 
be  Indnded  in  the  eoryeyt  p.  467. 
Mo  citations. 

2  How.  467-486^  U  L.  338,  RHETT  T.  FOB. 

BiUs  and  notes.— Where  a  drawer  of  a  bill  has  no  right  by  reason 
of  his  withdrawal  or  Interception  of  f rands,  or  non-performance  of 
conditions,  to  expect  payment  by  the  acceptor,  be  has  no  claim  to 
notice  of  non-payment,  p.  479. 

Cited  and  mle  applied  in  Schnchardt  ▼.  Hall,  86  Md.  602,  11  Am. 
Bep.  517,  holding  that  the  right  to  notice  of  dishonor  turned  on  the 
fact  whether  the  drawer  had  a  reasonable  expectation  that  the  bill 
wonld  be  accepted  and  paid;  Bashford  y.  Shaw,  4  Ohio  St  269, 
holding  that  where  the  principal  debtor  was  wholly  insolTent  when 
the  note  fell  due,  notice  of  default  was  unnecessary.  See  note  to 
2  Am.  Dec.  619,  on  non-necessity  of  notice  when  drawer  has  no  funds 
in  hands  of  drawee. 

Distinguished  in  Orear  y.  McDonald,  9  Gill,  859,  52  Am.  Dec  708, 
showing  that  the  mle  did  not  apply  when  large  shipments  of  mer- 
'Chandise  had  been  made  to  meet  subsequent  drafts,  which,  though 
accepted,  were  not  paid  prior  to  the  maturity  of  the  bill  sued  upon. 

Znstmctions  to  Jury.—  Charge  of  court  should  be  interpreted  with 
reference  to  the  testimony,  which  is  shown  to  haye  preceded  it,  and 
also  with  reference  to  the  reasonable  conclusions  which  that  testi- 
mony tended  obyiously  to  establish,  p.  481. 

Cited  and  rule  applied  in  Gray  y.  Belden,  8  Fla.  115,  holding  it 
error  to  instruct  a  Jury  that  the  statute  of  usury  was  inapplicable, 
when  the  eyidence  in  fact  showed  the  contract  to  be  usurious  within 
the  statute;  Adams  y.  Foley,  4  Iowa,  53,  holding  that  where  the 
jury  had  sutBcient  eyidence  of  the  time  of  assignment  of  ware- 
liouse  receipts,  an  instruction  as  to  the  legal  presumption,  though 
-erroneous,  would  only  be  error  without  prejudice. 

Notice  of  dishonor.— Wheneyer  a  party  to  a  bill  or  note  is  en- 
titled to  notice  of  non-payment,  due  diligence  should  be  used  in 
giving  it,  and  when  the  facts  upon  which  due  diligence  depends  are 
ascertained  and  undisputed,  due  diligence  becomes  a  question  of 
law,  pp.  480,  48L 

Cited  and  rule  applied  in  Watson  y.  Tarpley,  18  How.  519,  16  L, 
610,  holding  it  was  not  for  the  jury  to  determine  whether  the  pro- 
ceedings as  to  protest  and  notice  upon  the  dishonor  of  a  bill  were 
fegnlar  and  legal;  Bell  y.  Hagerstown  Bank,  7  Gill,  232,  ruUng  that 
notice  of  non-acceptance  and  protest  of  a  foreign  bill  must  be  given 
in  due  and  conyenient  time,  of  which  the  court  is  to  judge,  collect- 
ing anthoritles;  Minor  y.  Edwards,  12  Mo.  139,  49  Am.  Dec.  128, 
holding  that  what  acts  or  declarations  amount  to  a  waiver  was  a 
-question  of  law,  the  existence  of  such  acts  or  declaraUons  was  for 
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the  jury;  Townsend  ▼.  Lorain  Bank,  2  Ohio  St  353,  holding  that  the 
safBdency  of  a  written  notice  was  exclusively  for  the  court  to  de- 
termine, collecting  authorities.  See  note  to  34  Am.  Dec  284,  on 
which  is  reasonable  demand  and  notice  being  a  question  of  law. 

Notice  of  dishonor.— The  holder  of  a  bill  need  not  give  regular 
notice  of  dishonor  to  an  indorser  of  whose  place  of  residence  he  is 
Ignorant,  if  he  use  reasonable  diligence  to  discover  where  the  in- 
dorser may  be  found,  pp.  481,  482. 

See  note  to  8  Am.  Dec.  210,  as  to  necessity  for  a  demand  when 
maker  of  note  has  absconded  before  day  of  payment 

Notice  of  dishonor  — Partnership.— When  the  drawer  and  ac- 
ceptor of  a  blU  are  partners,  either  generaUy  or  in  the  single  ad- 
venture in  which  the  bill  makes  a  part,  notice  of  dishonor  need  not 
be  given  to  the  drawer.  Knowledge  of  one  partner  is  knowledge  of 
the  other,  p.  483. 

Cited  and  principle  applied,  Bx  parte  Russell,  in  16  N.  B.  B.  477, 
21  Fed.  Gas.  30,  where  a  firm  which  has  indorsed  a  note  of  one  of 
the  partners  becomes  bankrupt  before  maturity,  protest  and  notice 
is  not  necessary  for  proof  against  the  Joint  assets;  ip  Steel  v.  Davis 
Co.,  2  G.  Gr.  471,  holding  in  a  suit  on  a  general  order  for  money 
drawn  by  the  county  commissioners  the  rule  as  to  notice  was  inap- 
plicable; in  Fuller  v.  Hooper,  3  Gray.  342,  holding  that  where  a 
drawer  of  a  bUl  was  also  one  of  the  drawees,  and  had  knowledge  of 
the  drawee's  default,  no  further  notice  of  non-payment  was  neces- 
sary;  in  Wilcox  v.  Bouth,  9  Smedes  &  M.  485.  saying  if  a  biU  be 
drawn  by  one  member  of  a  firm,  and  accepted  by  the  firm,  notice  of 
non-payment  need  not  be  given  to  the  drawer. 

Instructions.-  Courts  wiU  never  lay  down  a  general  or  abstract 
proposition,  not  immediately  connected  with,  and  applicable  to,  the 
facts  of  a  cause,  nor  one  which  the  entire  evidence  would  forbid 
p.  483.  ' 

Cited  and  rule  applied  in  City  of  Lynchburg  v.  Slaughter,  75  Va. 
67,  sustaining  a  refusal  of  trial  court  to  give  an  instruction  based  on 

nnW^To  "1  ^^!f  ""^  '*^*«  ^'  ^^'^^  *^«-«  ^as  no  proof.  See  also 
note  to  72  Am.  Dec.  541,  on  abstract  instructions  should  not  be  given. 

OuarMties- Notice.- The  strict  rule  of  notice  of  dishonor  of  a 
mercantile  bill  does  not  apply  to  a  note  given  by  way  of  guaranty, 
and  its  omission  does  not  imply  injury  as  a  matter  of  course,  p.  484. 
Cited  approvingly  in  Exchange  Bank  v.  Sutton  Bank.  78  Md.  689 
u.  u"  ^^  23  L.  B.  A.  177,  and  n..  holding  that  where  a  bank  on 
which  a  cheque  was  drawn  was  insolvent  at  the  time,  its  deposit  bj 
a  customer,  and  on  same  day  made  an  assignment  the  drawer  was 
not  injured,  nor  was  he  relieved  by  having  no  notice  of  dishonor; 
Beebe  v.  Dudley.  26  N.  H.  254.  59  Am.  Dec.  343.  holding  that  Insol- 
vency  of  the  party  guaranteed  dispenses  with  necessity  of  notice 
See  note  to  11  Am.  Dec.  703,  as  to  notice  to  guarantor. 
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A  e^narantor  of  a  promiasory  note,  whose  name  does  not  appear 
on  the  note.  Is  bonnd  without  notice,  but  if  he  show  special  damage 
by  want  of  notice  of  demand  and  non-payment,  he  is  discharged  to 
the  extent  of  the  damage  sustained,  p.  486. 

Cited  generally  in  Westphal  v.  Ludlow,  2  McOrary,  508,  6  Fed. 
850,  holding  that  failure  to  present  and  protest  a  note  taken  as  col- 
lateral security,  will  not  defeat  a  recovery  on  the  original  debt, 
where  the  amount  of  the  note  was  not  lost  by  the  negligence  of  the 
creditor;  Yoltz  y.  Harris,  40  111.  159,  holding  a  guarantor  of  rent, 
under  a  lease,  is  not  entitled  to  notice  of  non-payment  by  the  lessee; 
Sabin  y.  Harris,  12  Iowa,  91,  in  action  against  guarantor  of  a  ne- 
gotiable promissory  note,  payable  at  a  specified  date,  after  maturity, 
held,  that  a  showing  of  damages  from  want  of  notice  or  diligence, 
constitutes  a  defense  pro  tanto;  Simons  v.  Steele,  36  N.  H.  81,  hold- 
ing, that  if  a  guarantor  can  show  he  has  sustained  actual  damage 
f6r  want  of  regular  notice,  he  will  have  a  defense  pro  tanto,  collect- 
ing authorities;  Burrow  v.  Zapp,  69  Tex.  476,  6  S.  W.  784,  holding, 
if  payment  of  a  note  is  secured  by  a  vendor's  lien  on  land,  and  the 
land  has  not  depreciated  in  value,  delay  in  suing  to  enforce  collection 
cannot  relieve  the  guarantor.  Cited  in  general  discussion,  in  Fear 
V.  Dunlap,  1  G.  Greene,  335,  propounding  five  rules  relating  to  in- 
dorsements in  blank  on  negotiable  and  non-negotiable  paper. 

2  How.  486-496,  11  L.  849,  ADAMS  v.  ROBBRTS. 

Inatmctlon  to  Jury,  which  puts  the  legal  issue  proposed  on  it, 
upon  a  single  fact,  and  excludes  all  other  evidence,  and  all  presump- 
tions which  the  Jury  might  draw  from  the  other  evidence,  is  error, 
P.49& 

Cited  and  principle  applied  in  Ranney  v.  Barlow,  112  U.  8.  215,  28 
Lu  665,  5  S.  Ct  108,  holding  a  charge,  the  effect  of  which  was  to  with- 
draw from  the  Jury  all  evidence  tending  to  show  antecedent  assent 
of  plaintiffs  to  a  sale  made  by  defendant,  was  error. 

A  eox>7  of  a  lost  deed,  execution  of  which  by  grantor  was  not 
denied,  and  received  as  evidence,  being  over  forty  years  old,  proves 
its  execution  by  its  antiquity,  p.  495. 

Cited,  applying  rule,  in  Dodge  v.  Briggs,  27  Fed.  171,  to  a  convey- 
ance from  a  corporation  to  the  State  of  Indiana,  holding  that  after 
thirty  years  the  law  presumed  that  everything  was  done  which 
ought  to  have  been  done  in  connection  with  the  deed. 

2  How.  497-^559, 11  L.  353,  LOUISVILLE,  ETC.,  B.  CO.  v.  LBTSON. 

JorlBdiction  of  Federal  courts  cannot  be  decreed  or  taken  away 
•o  account  of  a  State  having  an  interest  in  a  suit,  unless  the  State  la 
a  party  on  the  record,  p.  551. 
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Cited  and  principle  applied  in  Western  Union  Tel.  Ck>.  ▼.  Hender- 
son«  68  Fed.  692,  and  holding  that  Federal  Circuit  Courts  have  ju- 
risdiction to  restrain  a  State  officer  from  committing  tortious  acts 
under  alleged  authority  of  an  unconstitutional  law,  collecting  and 
reviewing  authorities.  Cited  in  dissenting  opinion  in  Louisiana  y. 
Jumel,  107  U.  S.  758,  27  L.  464,  2  S.  Ct  167,  majority  holding  that 
where  a  State  had  not,  by  legislation,  allowed  herself  to  be  sued  tn 
her  own  courts,  no  suit  could  be  brought  there,  or  in  the  Federal 
courts,  by  a  citizen  of  another  State. 

Jurisdiction  of  Federal  courts. — The  words  in  the  Constitution, 
and  in  the  statute,  as  to  suits  between  citizens  of  different  States 
are  equivalents,  and  the  Jurisdiction  co-extensive,  p.  554. 

Cited  and  principle  applied  in  Heriot  v.  Davis,  2  Wood.  &  M.  231, 
F.  C.  6,404,  holding,  in  a  bill  in  equity,  where  the  plaintiff  and  some 
of  defendants  were  of  one  State,  and  other  defendants  who  were 
served  and  appeared  were  of  the  State  of  suit,  the  Federal  courts 
had  jurisdiction;  Stafford  v.  Twitchell,  33  La.  Ann.  524,  holding  a 
suit  in  State  courts  to  set  aside  a  tax  deed,  where  some  of  defend- 
ants are  citizens  of  another  State,  Is  not  removable  to  Federal 
courts  on  ground  of  local  prejudice,  where  there  is  no  separate  con- 
troversy. 

Federal  courts. —  A  suit  brought  by  a  citizen  of  one  State  against 
a  corporation  in  the  State  of  its  locality,  creation  and  business  opera- 
tions, is  a  suit,  as  to  Jurisdiction,  between  citizens  of  different 
States,  p.  554. 

Cited  and  principle  applied  In  St  Louis  Nat.  Bank  y.  Allen,  6 
Fed.  553,  holding  a  national  bank  is  to  be  regarded,  for  the  purpose 
of  Jurisdiction,  as  a  citizen  of  the  State  in  which  It  Is  established 
or  located. 

Federal  courts. —  The  act  of  February  28,  1839,  is  an  enlargement 
of  Jurisdiction  of  Federal  courts  as  to  the  character  of  the  parties; 
but  the  clause,  exempting  absent  defendants  from  the  Judgment,  is 
an  exception  to  the  enlargement,  which  must  be  strictly  applied, 
p.  557. 

The  following  cases  cite  and  apply  the  rule:  Bundle  ▼.  Delaware, 
i'tc,  Canal  Co.,  14  How.  95,  14  L.  341,  holding  that  in  a  suit  against 
a  corporation,  if  all  the  real  defendants  are  not  within  the  jurisdic- 
tion, because  some  of  the  directors  reside  beyond  it,  the  act  allows 
the  suit  to  proceed;  Sands  v.  Smith,  1  Dill.  298,  1  Abb.  (U.  S.)  376, 
F.  C.  12,305,  in  action  by  a  citizen  of  another  State  against  citizen, 
and  citizen  of  a  third  State,  who  voluntarily  appeared,  originally 
commenced  in  State  court,  held,  rightfully  removed  into  Federal 
court;  Doremus  v.  Bennct,  4  McLean,  224,  F.  C.  4,001,  holding  that 
an  action  by  a  citizen  against  a  citizen  of  another  and  one  of  same 
State,  the  latter  of  whom  had  not  been  served  with  process,  nor  had 


dS6  lionlsyille,  etc.,  R.  Oo.  y.  Letson.    2  How.  497-659 

volnntarily  appeared,  was  within  jurisdiction  of  Federal  court; 
Heriot  ▼.  Davis,  2  Wood.  &  M.  232,  F.  G.  6,404,  discussing  change  in 
law  made  by  the  statute,  and  object  of  it;  McOloskey  v.  Cobb,  2 
Bond,  21,  F.  G.  8,702,  holding  that  averment  of  service  on  a  Joint 
defendant,  citizen  of  another  State,  was  not  necessary;  Dennlston 
V.  Potts,  11  Smedes  &  M.  41,  holding  the  act  of  1839  merely  per- 
mitted jurisdiction  where  the  non-resident  defendant  chose  to  sub- 
mit to  it. 

Gitisenship  of  corporation. —  A  corporation  created  by,  and  trans- 
acting business  in,  a  State,  and  only  suable  there,  though  it  may 
have  members  out  of  the  State,  is  to  be  deemed  an  Inhabitant  of 
the  State,  capable  of  being  treated  as  a  citizen  for  all  the  purposes 
of  suing  and  being  sued,  and  an  averment  of  the  facts  of  its  crea- 
tion, and  the  place  of  transacting  itk  business,  is  sufficient  to  give 
the  Circuit  Gourts  Jurisdiction,  pp.  555,  558. 

The  citing  cases  have  very  extensively  affirmed  this  doctrine,  and 
show  it  to  be  well-settled  law.  They  show  also  further  develop- 
ments of  the  principle.  Following  are  the  Supreme  Court  citing 
and  applying  cases:  Marshall  v.  Baltimore  &  Ohio  R.  Co.,  16  How. 
;r25,  14  L.  958,  discussing  and  overruling  the  criticisms  in  previous 
cases,  and  reaffirming  the  rule;  S.  C.  338,  14  L.  963,  showing  that 
in  principal  case  there  was  the  necessary  averment  of  diverse  cit- 
izenship of  the  president  and  directors  of  the  corporation;  Covington 
Drawbridge  Co.  v.  Shepherd,  20  How.  232,  233,  234,  15  L.  898,  899, 
reaffirming  the  rule  where  the  company  was  sued  as  citizens  of 
State  of  Indiana;  Ohio,  etc.,  R.  Co.  v.  Wheeler,  1  Black,  296,  17  L. 
133,  holding  the  law  must  be  regarded  as  settled,  and  that  a  corpo- 
ration claiming  to  have  been  chartered  by  two  States  could  not  sue 
in  the  Federal  courts  a  citizen  of  either  State;  Insurance  Co.  y. 
Ritchie,  5  WalL  542,  18  L.  541,  holding  that  in  consequence  of  the 
repeal  of  the  act  of  1864,  to  provide  internal  revenue,  a  suit  could 
not  be  brought  in  Federal  courts  by  a  corporation  against  a  revenue 
officer,  citizens  of  same  State;  Cowles  v.  Mercer  County,  7  Wall.  121, 

19  Lu  87,  a  county  board  of  supervisors  liable  to  suit  in  Federal 
court  on  a  county  obligation;  Insurance  Co.  v.  Francis,  11  Wall.  216, 

20  Li.  79,  holding  an  averment  that  the  plaintiff  was  a  corporation 
of  State  of  New  York,  was  in  legal  effect  an  averment  of  citizenship 
of  that  State;  Railroad  Co.  v.  Harris,  12  WalL  82,  20  L.  358,  holding 
that  no  averment  or  proof  as  to  citizenship  of  the  members  of  a  cor- 
poration, plaintiff  or  defendant,  will  be  permitted,  the  legal  pre- 
sumption Is  conclusive;  Steamship  Co.  v.  Tugman,  106  U.  S.  120,  27 
U  88, 1  8.  Ct  59,  holding  a  corporation  of  a  foreign  State,  is  for  pur- 
poses of  Jurisdiction  in  Federal  courts,  to  be  deemed  a  citizen  or 
subject  of  such  State;  Shaw  v.  Quincy  Mining  Co.,  145  IT.  S.  451,  86 
U  772,  12  S.  Ct.  938,  holding  that  members  of  a  corporate  body 
must  be  conclusively  presumed  to  be  citizens  of  the  State  in  which 
the  eorjwratlon  is  domiciled;  St.  Louis,  etc.,  Railway  v.  James,  161 
C.  a  656,  567.  40  L.  806,  807,  16  S.  Ct.  625,  holding  that  the  provis- 
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Ion  in  Arkansas  statute  that  a  corporation  of  another  State  on  com- 
pliance with  certain  proYisions  should  become  a  corporation  of  Ar- 
kansas, does  not  avail  to  give  Federal  court  Jurisdiction  of  a  suit 
against  the  corporation  by  a  citizen  of  the  State  of  its  origin;  United 
States  V.  Northwestern  Bxpress  Co.,  164  U.  S.  680,  41  L.  600,  17  8. 
Gt  207,  holding  that  a  corporation  chartered  by  a  State  was  a  cit- 
izen of  the  United  States  under  the  act  of  March  3,  1891,  concerning 
claims  from  Indian  depredations;  Barrow  S.  S.  Ck).  v.  Kane,  170  U. 
S.  106,  42  L.  967,  18  S.  Gt  528,  holding  Federal  court  in  a  State  had 
Jurisdiction  of  an  action  brought  by  a  citizen  of  another  State 
against  a  foreign  corporation  doing  business  in  first  State  through 
its  regularly  appointed  agents,  for  a  cause  of  action  arising  in  a 
foreign  country. 

In  the  inferior  Federal  courts  the  principle  is  applied  in  the  fol- 
lowing: Greeley  v.  Smith,  8  Story,  78,  F.  G.  5,747,  holding  that  the 
State  in  which  the  corporation  is  created  and  established  should  be 
averred;  Williams  v.  Missouri,  etc,  R.  Go.,  8  DilL  272,  F.  G.  17,728, 
holding  defendant  a  citizen  of  State  of  Kansas,  where  it  was  incor- 
porated, although  owning  and  operating  part  of  its  road  in  Missouri, 
and  an  action  for  damages  by  a  citizen  of  Missouri  was  rightly  re- 
moved into  Federal  court  (see  note,  collecting  cases,  as  to  effect  of 
charters  granted  by  different  States  to  same  company);  Terry  v. 
Insurance  Go.,  8  DilL  409,  411,  F.  G.  13,838,  holding  a  corporation 
under  laws  of  Great  Britain,  when  sued  in  State  court  is  entitled 
to  have  suit  removed  into  Federal  court;  Blackburn  y.  Selma,  M.  A 
M.  R.  Go.,  2  Flipp.  531,  F.  G.  1,467,  holding  that  where  parties  act 
as  a  corporation  of  Tennessee,  and  claiming  to  be  such,  deal  as  such, 
they  are  estopped  from  denying  that  the  corporation  is  of  Tennes- 
see, when  sued  in  the  Federal  courts  of  that  State;  Hatch  v.  Ghi- 
cago,  etc.,  R.  Go.,  6  Blatchf.  112,  F.  G.  6,204,  collecting  authoriUes, 
holding  that  a  corporation  created  by  a  State  other  than  that  where 
it  is  sued,  does  not  lose  its  right  of  removing  the  suit  into  Federal 
court  by  reason  of  its  having  an  office  and  transacting  material 
branches  of  its  business  in  the  State  of  suit;  Manufacturers'  Nat. 
Bank  v.  Baack,  8  Blatchf.  144.  2  Abb.  (U.  S.)  240,  F.  G.  9,052,  holding 
that  members  of  a  corporation  created  by  the  United  States,  and  lo- 
cated in  a  particular  State,  are  presumed  citizens  of  the  State  of 
location;  Ketchum  v.  Farmers*  Loan,  etc.  Go.,  4  McLean,  2,  F.  G. 
7.736,  holding  that  though  citizenship  of  stockholders  of  a  bank  need 
not  be  averred,  it  is  necessary  to  state  where  bank  is  located  aa  the 
place  of  its  business;  Gulbertson  v.  Wabash  Navigation  Go.,  4 
McLean,  545,  F.  C.  3,464,  saying  a  corporation  organized  under  laws 
of  two  States  is  to  be  presumed  a  citizen  of  the  State  first  granting 
the  charter,  and  where  the  corporation  business  was  chiefly  carried 
on;  Heckscher  v.  Birney,  3  Wood.  &  M.  336,  F.  G.  6,316,  sustaining 
Jurisdiction  in  action  on  note  by  the  president  of  a  corporation  of 
another  State,  some  of  the  stockholders  being  of  same  State  with 
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defendants;  Insurance  Ck>.  y.  Me.  "0.  D.  Jr./'  1  Woods,  74,  F.  O. 
7,061,  holding  a  corporation  might  maintain  suit  in  either  the  State 
or  Federal  conrts,  ontside  the  limits  of  the  State  of  incorporation; 
Knott  ▼.  Southern  Life  Ins.  Ck>.,  2  Woods,  481,  F.  G.  7,894,  holding 
no  averment  of  proof  as  to  citizenship  of  members  of  a  foreign  cor- 
poration would  be  permitted;  Liverpool,  etc..  Nay.  Go.  v.  Agar,  4 
Woods,  203, 14  Fed.  616,  applying  same  rule  to  a  commercial  partner- 
ship under  Louisiana  law  In  a  suit  by  an  alien,  against  a  Louisiana 
partnership,  one  of  whose  partners  was  also  an  alien,  on  an  obliga- 
tion originating  in  Louisiana;  Missouri,  etc.,  R.  Go.  v.  Texas,  etc., 
E.  Go.,  4  Woods,  866,  10  Fed.  600,  holding  a  State  law  recognizing 
a  foreign  corporation,  and  conferring  on  it  same  rights  and 
powers  as  under  its  own  charter,  does  not  create  a  new  corpo- 
rate body,  nor  make  It  a  citizen  of  State,  see  note  distinguishing 
case  of  Uphoff  y.  Ghlcago,  etc.,  R.  Go.,  infra;  McGabe  y.  Illinois  Gent 
R.  Go.,  4  McGrary,  497,  13  Fed.  831,  collecting  authorities,  holding 
that  a  foreign  corporation  doing  business  In  a  State,  under  conditions 
that  It  can  sue  and  be  sued  there,  is  not  a  "  non-resident,"  so  as  to 
prerent  Its  pleading  the  State  statute  of  limitations  in  an  action 
against  It  for  personal  Injuries;  Pacific  R.  Go.  y.  Missouri  Pacific 
E.  Go.,  6  McGrary,  376,  23  Fed.  666,  holding  that  a  corporation,  or- 
ganized In  one  State,  but  carrying  on  Its  business  In  another.  Is  a 
citizen  of  State  of  origin,  and  a  consolidated  corporation  is  deemed 
a  citizen  of  each  of  the  several  States  of  the  Incorporated  compa- 
nies; Goodyear  v.  Blake,  10  Fed.  Gas.  646,  holding  that  by  pleading  to 
the  merits  defendant  admits  the  capacity  of  the  corporation  plaintiff 
to  sue;  Schollenberger  v.  Forty-five  Foreign  Ins.  Go.,  21  Fed.  Gas. 
726,  holding  that  a  foreign  corporation,  for  the  purpose  of  service  of 
original  process,  is  presumed  to  be  a  citizen  of  the  State  of  incor- 
poration; Uphoff  v.  Ghlcago,  St  L.  &  H.  O.  R.  Go.,  6  Fed.  648,  hold- 
ing that  the  adoption  by  a  State  of  a  foreign  corporation  entailed 
the  presumption  that  all  the  Incorporators  were  citizens  of  the 
adopting  State,  and  a  suit  against  It  by  a  citizen  of  same  State 
cannot  be  removed  to  Federal  court;  Gonnor  v.  Vicksburg  &  M.  R. 
Co.,  86  Fed.  274,  1  L.  R.  A.  333,  and  n.,  holding  that  In  determining 
jurisdiction  of  Federal  courts  under  act  of  March  3, 1887,  a  corpora- 
tion created  by  State  of  Mississippi  could  not  be  considered  an  In- 
habitant of  Bilssouri,  although  having  an  office  and  agent  there; 
Zambrino  v.  Galveston,  etc.,  R.  Go.,  38  Fed.  461,  463,  466,  holding 
suit  may  be  brought  in  western  district  of  Texas  by  a  citizen  of 
Mexico  against  a  Texas  railroad  corporation  whose  principal  office 
is  In  the  eastern  district,  but  whose  line  extends  into  the  western 
district,  where  It  has  agents;  Purcell  v.  British  Land  &  Mortgage 
Go.,  42  Fed.  466,  467,  holding  that  a  foreign  corporation  does  not 
become  a  resident  of  a  State  of  the  United  States  by  doing  business 
and  having  an  office  there;  Myers  v.  Murray,  43  Fed.  697,  11  L.  R. 
A.  218»  and  n.,  holding  that  an  averment  that  a  corporation  was 
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created  under  the  laws  of  a  certain  State,  precludes  the  idea  that  it 
may  have  become  a  resident  of  another;  United  States  y.  Southern 
Pac.  B.  Ck>.,  49  Fed.  302,  holding  that  statutory  provision  requiringr 
suits  to  be  brought  in  district  of  residence  of  plaintiff  or  defendant, 
does  not  apply  to  suits  by  the  United  States,  which  must  be  brought 
in  district  of  which  defendant  is  an  inhabitant;  Bast  Tennessee,  etc., 
R.  Co.  Y.  Atlanta,  etc.,  R.  Ck>.,  49  Fed.  612, 15  L.  R.  A.  Ill,  holding  that 
under  revised  statutes,  section  739,  a  railroad  company  is  an  inhab- 
itant of  any  district  in  which  it  operates  its  road  through  authorized 
agents;  Lonergan  v.  Illinois  Cent  R.  Co.,  55  Fed.  551,  holding  that 
an  averment  that  a  corporation  is  a  citizen  of  a  given  State,  is  not 
sufficient,  the  averment  must  be  that  it  was  created  under  the  laws 
of  the  State  named;  American  Sugar  Co.  v.  Johnson,  60  Fed.  509.  13 
U.  S.  App.  681,  holding  an  averment  that  defendant  is  a  corporation 
domiciled  and  doing  business  in  the  city  of  New  Orleans,  and  a  cit- 
izen of  New  Jersey,  is  insufficient  to  support  Federal  Jurisdiction: 
City  of  Ysleta  v.  Cauda,  67  Fed.  7,  and  City  of  New  Orleans  v.  Shep- 
herd, 10  La.  Ann.  269,  holding  a  municipal  corporation  is  a  citizen 
of  the  State  creating  it,  for  the  purposes  of  removal  of  causes  to 
Federal  courts;  Hollingsworth  v.  Southern  R.  Co.,  86  Fed.  356,  hold- 
ing that  State  law  adopting  foreign  corporations,  and  making  them 
for  many  purposes  domestic,  did  not  affect  the  Jurisdiction  of  the 
Federal  courts  over  such  corporations;  Taylor  v.  Illinois  Cent  R. 
Co.,  89  Fed.  120,  holding  that  a  corporation  of  Illinois  sued  in  Ken- 
tucliy,  has  the  right  to  remove  into  the  Federal  court  because  its 
original  corporations  are  conclusively  presumed  to  be  citizens  of 
Illinois,  notwithstanding  statute  of  Kentucky  making  the  corpora- 
tion a  citizen  of  tliat  State;  Maltz  v.  Amer.  Bxp.  Co.,  1  FUpp.  612. 
F.  C.  9,002,  holding  Joint  stock  association  within  the  rule. 

In  the  State  courts  are  the  following,  among  others:  Western 
Union  TeL  Co.  v.  Pleasants,  46  Ala.  645,  holding  a  foreign  corpora- 
tion, doing  business  in  State  through  a  managing  agent  may  be  sued 
in  State  courts  by  summons  and  complaint  served  on  such  agent 
upon  a  cause  of  action  which  accrued  in  the  State;  Clarke  v.  Bank 
of  Mississippi,  10  Ark.  520,  52  Am.  Dec.  250,  approving  the  rule,  and 
holding  that  a  corporation  of  another  State  is  not  "  a  person  beyond 
the  limits  of  the  State,"  within  the  statute  of  limitations;  Jenldns 
V.  California  Stage  Co.,  22  Cal.  538,  holding  the  principal  place  of 
business  of  a  corporation  is  its  residence  as  determining  place  of 
trial;  South  Carolina  R.  Co.  v.  McDonald,  5  Ga.  535,  holding  that 
property  of  a  foreign  corporation  within  the  limits  of  the  State  is 
subject  to  attachment  laws  of  Georgia;  Home  Ins.  Co.  v.  City  Coun- 
cil of  Augusta,  50  Ga.  541,  holding  a  foreign  corporation,  having  an 
agency  and  regular  agent  in  a  city,  is  liable  to  a  municipal  tax  on 
occupations  and  business;  Western  Union  Tel.  Co.  v.  Dickinson,  40 
Ind.  445,  holding  that  a  suit  for  damages  for  delay  in  delivering  a 
despatch,  by  a  citizen  against  a  foreign  corporation,  should  be  re- 
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moved  Into  Federal  court;  Elston  t.  Piggott,  94  Ind.  23.  holding  that 
the  title  of  a  foreign  corporation  to  land  purchased  under  a  decree  of 
foredosure  In  Federal  court,  at  suit  of  the  corporation,  cannot  be 
affected  by  State  legislation  undertaking  to  forfeit  property  of  cor- 
poratiouB  suing  In  Federal  courts;  Treadway  y.  Chicago,  etc.,  R. 
Oo.,  21  Iowa,  858,  collecting  authorities,  holding  a  suit  in  Iowa 
State  court  against  a  corporation  of  Illinois,  doing  business  in  Iowa, 
was  removable  into  Federal  court;  Tunstall  v.  Parish  of  Madison, 
30  La.  Ann.  (Pt.  I)  476,  holding  that  a  parish  is  a  corporation  of  the 
State  for  the  purposes  of  Federal  Jurisdiction;  The  Germania  v. 
State,  7  Md.  6,  holding  that  a  club  was,  as  a  corporation,  deemed 
a  person  liable  to  tax  for  keeping  a  billiard  table;  Adams  Bxpress 
Ck>.  V.  Trego,  35  Md.  62,  holding  that  a  petition  to  remove  a  cause  in 
which  the  express  company  proved  they  were  a  New  York  cor- 
poration, was  properly  refused  for  fUling  to  aver  that  the  plaintiff 
was  a  dtiaen  of  Maryland;  Producers'  Bank  v.  Famam,  5  Allen,  13, 
holding,  in  action  by  corporation  of  another  State  against  maker 
and  indorser  of  a  note,  that  it  was,  for  the  purposes  of  suit,  to  be 
considered  as  a  citizen  of  that  State;  Morton  v.  Mutual  Ins.  Co.,  105 
Mass.  147,  7  Am.  Rep.  506,  holding  a  foreign  corporation,  having  an 
agent  in  State  on  whom  it  has  stipulated  process  may  be  served,  is 
not  thereby  precluded  from  removing  suit  on  a  policy  into  Federal 
court;  Boston  Investment  Co.  v.  Boston,  158  Mass.  463,  33  N.  E. 
581,  holding  a  corporation  of  another  State,  having  an  office  and 
doing  business  in  State,  cannot  be  taxed  on  money  deposited  in 
bank  in  State  as  an  inhabitant  of  State;  Bank  of  United  States  v. 
State,  12  Smedes  &  M.  459,  holding  a  bank,  incorporated  by  another 
State,  liable  to  State  tax  on  loans  "by  individuals;''  St  Louis 
V.  Wiggins  Ferry  Co.,  40  Mo.  586,  holding  that  property  in  State  of 
a  foreign  corporation  is  subject  to  taxation;  Educational  Society  v. 
Vamey,  54  N.  H.  379,  holding  a  foreign  corporation  may  contract 
and  sue  In  its  corporate  name  in  State,  and  a  description  in  writ  as 
existing  under  and  by  virtue  of  the  laws  of,  etc.,  is  sufficient;  Home 
V.  Boston  Sc  Maine  R.  R.,  62  N.  H.  455,  holding  that  a  railroad  cor- 
poration, owning  and  operating  a  line  in  three  States,  and  having 
its  chartered  powers  from  each  State,  but  its  original  charter  from 
one,  is  considered  a  citizen  of  that  State  only. 

Elsewhere  State  court  citing  cases  have  affirmed  and  relied  upon 
the  rule  as  follows:  Tatcm  v.  Wright,  23  N.  J.  L.  443,  445,  sustain- 
ing a  tax  on  agents  of  foreign  corporations  doing  business  In  State, 
as  within  the  Constitution;  Thorn  v.  Central  R.  R.  Co.,  26  N.  J.  L. 
123,  holding  In  a  suit  against  a  railroad  corporation  the  venue 
should  be  laid  in  the  county  where  the  principal  office  is  located; 
Stevens  v.  Phoenix  Ins.  Co.,  41  N.  Y.  153,  holding  a  corporation 
does  not  lose  its  citizenship  by  appointing  an  attorney  in  another 
State  to  accept  service  of  process,  and  doing  business  there;  Cooke 
▼.  State  Nat  Bank,  52  N.  Y.  110,  11  Am.  Rep.  676,  holding  a  national 
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bank  Is  a  citizen  of  the  State  where  by  law  it  is  located,  reviewing 
authorities;  Shelby  ▼.  Hoffman,  7  Ohio  St  453,  holding  that,  for 
pnrposes  of  removal  of  a  cause  from  State  court,  a  com];MLny,  in- 
corporated by  and  doing  business  in  another  State,  is  to  be  regarded 
as  a  citizen  of  such  State;  Boad  in  Lancaster  City,  68  Pa.  St.  399, 
holding  that  notice  of  a  road  view  must  be  given  to  a  railroad 
company,  as  the  owner  of  improved  property;  Stafford  v.  American 
Mills  Ck>.,  13  B.  I.  311,  holding  State  Supreme  Ck>urt  has  no  power 
to  appoint  a  receiver  of  a  foreign  corporation  doing  business  in 
Bhode  Island,  the  jurisdiction  only  extending  to  residents;  Crom- 
well V.  Insurance  Ck>.,  2  Bich.  L.  510,  holding  a  corporation  has  its 
place  of  legal  residence  where  its  corporate  business  is  done;  Sher- 
man V.  B.  B.  B.,  etc.,  B.  Ck>.,  21  Tex.  357,  holding  the  absence 
beyond  State  of  the  officers  of  a  State-created  corporation  is  not 
the  absence  of  the  corporation  within  the  statute  of  limitations; 
Texas,  etc.,  By.  Go.  v.  Mangum,  68  Tex.  346,  4  S.  W.  618,  holding,  un- 
der State  law  as  to  venue,  when  suit  is  against  several  defendants, 
when  the  plea  did  not  negative  the  fact  that  the  public  office  of 
the  railway  company  was  in  the  county,  that  would  be  presumed  to 
be  its  residence;  Grookston  v.  Mining  Go.,  13  Utah,  121,  44  Pac 
714,  holding  that  a  corporation  having  its  principal  office  in  Salt 
Lake  Gity,  and  carrying  on  its  general  business  there,  is  a  resident 
of  that  city  for  venue;  Bathbone  Oil  Tract  Go.  v.  Bauch,  5  W.  Va. 
82,  holding  an  averment  that  a  corporation  defendant  was  formed 
under  laws  of  a  foreign  State,  is  equivalent  to  an  averment  of 
citizenship;  Hall  v.  Bank  of  Va.,  14  W.  Ya.  620,  holding  that  the 
bank,  being  a  corporation  located  in  city  of  Blchmond,  never  hav- 
ing had  authority  to  establish  a  branch  in  State,  was  a  non-resident 
corporation;  Farmers  &  Millers'  Bank  v.  Sawyer,  7  Wis.  385,  a  de- 
murrer is  not  frivolous  which  denies  the  right  of  a  foreign  corpora- 
tion to  sue  in  State  courts  without  averring  its  due  creation  by  the 
State  from  which  its  corporate  powers  are  derived. 

Cited  in  dissenting  opinions  in  Bundle  v.  Delaware,  etc,  Ganal 
Co.,  14  How.  100,  14  L.  343,  arguendo,  that  the  rule  repealed  the 
constitutional  restriction  of  Jurisdiction  to  controversies  between 
citizens  of  different  States,  and  that  a  corporation  could  not  be  a 
'citizen;  Northern  Indiana  B.  Co.  v.  Michigan  Central  B.  Co.,  15  How. 
248,  249,  14  L.  681,  682,  arguendo,  that  principal  case  had  not  de- 
cided that  a  corporation  was  a  citizen,  but  that  fugitive  stockholders 
need  not  be  made  parties  to  the  record;  Marshall  v.  Baltimore  Sc 
O.  B.  Co.,  16  How.  340,  343,  344,  349,  352,  14  L.  964,  966,  968,  969, 
arguendo,  that  corporations  could  not  be  for  purposes  of  suit  citizens 
within  the  meaning  of  the  Federal  Constitution;  Philadelphia,  etc., 
B.  Co.  V.  Quigley,  21  How.  216,  16  L.  77,  arguendo,  that  a  corpora- 
tion could  not  be  sued  as  a  citizen,  majority  holding  the  question 
was  now  settled;  Baltimore,  etc.,  B.  Co.  v.  Baugh,  149  U.  S.  400, 
37  L.  786,  13  S.  Ct  927,  arguendo,  that  a  damage  case  removed  into 
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Federal  courU  on  grounci  of  citizenship,  should  be  goTemed  by  law 
of  State  of  origin  as  to  negligence;  Galyeston,  etc.,  B.  Ck>.  v.  €k>n- 
salea,  101  U.  8.  016,  88  L.  200,  14  S.  Gt  408,  majority  holding  that 
a  railroad  company  was  an  inhabitant  of  the  Federal  district  in 
which  it  had  its  headquarters  and  principal  place  of  business; 
Lehigh  Mining,  etc.  Go.  v.  Kelly,  160  U.  S.  840,  40  L.  461,  16  S.  Gt 
314,  majority  holding  that  a  fictitious  incorporation  by  citizens  of 
another  State  for  the  purpose  of  enabling  suit  by  a  corporation  of 
same  State  to  be  brought  in  Federal  courts  was  a  fraud  on  the  court 
and  gaye  no  Jurisdiction;  Baltimore,  etc,  B.  Go.  y.  Gary,  28  Ohio  St 
218,  majority  holding  that  a  foreign  railroad  corporation  does  not  by 
leasing,  possessing  and  operating  in  a  State  become  a  corporation  or 
citiasen  of  that  State. 

Gited  in  general  discussion,  in  Gase  of  the  Sewing  Machine  Gom- 
paniea,  18  Wall.  074,  21  L.  918,  holding  a  suit  by  a  corporation 
against  other  corporations,  one  of  which  was  of  same  State,  is  not 
removable  into  Federal  courts;  Gambles  y.  Philadelphia,  etc,  B.  Go., 
4  Fed.  Gas,  1110,  and  Dinsmore  y.  Philadelphia,  etc,  B.  Go.,  7  Fed. 
Gas.  728,  arguendo,  but  not  deciding  whether  a  Joint-stock  company 
oiganized  under  New  York  laws  was  a  citizen  of  the  State  within 
section  11  of  the  Judiciary  act;  State  y.  Milwaukee,  etc,  B.  Go.,  40 
Wis.  094,  097,  as  to  the  locality,  residence  or  citizenship  of  a  cor- 
poration, reviewing  authorities,  holding  a  corporation  charter  may 
be  forfeited  for  maintaining  its  principal  office  outside  the  State  of 
incorporation.  See  note  to  83  Am.  Dec.  401,  as  establishing  the  rule 
of  citizenship  of  a  corporation  for  purposes  of  suit;  note  to  13  Am. 
Bep.  296,  to  same  point;  note  to  62  Am.  St  Bep.  167,  on  corporation 
rights  of  citizenship. 

Distinguished  in  Paul  v.  Virginia,  8  WaU.  178,  19  L.  809,  holding 
that  no  case  had  decided  that  a  corporation  could  be  considered  a 
citizen^  to  the  extent  of  being  entitled  to  all  the  privileges  and  im- 
munities of  citizens  of  the  several  States,  and  sustaining  a  State  law 
imposing  a  license  tax  on  a  foreign  insurance  company  doing  busi- 
ness in  State;  Blake  v.  McGlung,  172  \j.  S.  209,  19  S.  Gt  173,  af- 
firming the  rule  for  the  purposes  of  suit,  but  holding  that  a  corpora- 
tion is  not  a  citizen  within  the  meaning  of  the  constitutional  pro- 
vision that  the  citizen  of  each  State  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the  several  States;  Gal.  S.  B. 
Co.  V.  S.  P.  B.  B.  Go.,  60  Gal.  394,  4  Pac  340,  holding  the  rule  was 
confined  to  competency  of  a  corporation  under  Federal  Gonstltution 
and  laws  to  be  sued  in  Federal  courts,  and  had  no  reference  to  its 
residence  in  a  county;  State  y.  Gurtis,  30  Gonn.  380,  00  Am.  Dec 
265,  holdin.&:  that  an  information  will  not  lie  in  State  court  to  try 
the  right  to  the  office  of  a  director  of  a  national  bank;  Ducat  y.  Glty 
of  Chicago,  48  111.  170,  177,  90  Am.  Dec.  031,  032,  holding  that  cor- 
porations were  not  citizens,  within  the  meaning  of  the  clause  in  the 
Constitntlon  as  to  equality  of  rights  of  citizens  of  each  State;  Com- 
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monwealth  y.  Milton,  12  B.  Mon.  227,  54  Am.  Dec.  535,  holding  the 
ruling  was  limited  to  deciding  that  corporations  were  to  be  regarded 
as  citizens  for  purposes  of  suit  In  Federal  courts,  not  as  citizens  for 
other  purposes;  Phoenix  Ins.  Ck).  y.  Commonwealth,  5  Bush,  73.  96 
Am.  Dec.  333,  holding  that  foreign  corporations  doing  business  In 
State  were  not  citizens  for  purposes  of  equal  prlYlleges,  and  that  a 
statute  imposing  a  tax  on  all  premiums  recelYed  within  the  State 
was  constitutional,  collecting  authorities;  Assurance  Assn.  y.  Ck)le. 
26  N.  J.  L.  368,  holding  that  decisions  of  Supreme  Ck>urt  of  United 
States  upon  the  citizenship  of  a  corporation  did  not  bind  State  courts 
In  construing  State  law. 

Criticised  and  denied  In  DaYls  y.  Central  R.  R.  and  Banking  Co.. 
17  Ga.  327,  328,  holding  It  was  no  authority  for  the  proposition  that 
the  place  of  residence  of  a  railroad  corporation  was  where  It  kept 
Its  principal  office. 

Miscellaneous.—  Ober  y.  Gallagher,  03  U.  S.  205,  23  L.  831,  as  to 
the  object  of  the  act  of  February  28,  1839;  Wiggins  y.  Railway  Co., 

1  Hask.  129,  F.  C.  17,026,  discussing  cases  of  Strawbridge  y.  Curtis 
and  Bank  y.  DcYcaux  as  oYerruled  by  principal  case;  Hunter  y. 
Town  of  Marlboro,  2  Wood.  &  M.  176,  F.  C.  6,908,  citing  from  argu- 
ment in  principal  case  as  to  difference  between  official  and  prlYale 
members  of  a  corporation;  Dorian  y.  City  of  ShreYcport,  28  Fed, 
290,  erroneously,  reference  is  to  argument  and  no  such  points  in  prin- 
cipal case;  City  Bank  y.  Houston,  2  La.  Ann.  125,  as  an  example  of 
a  case  OYcrruling  prcYious  cases,  arguendo,  that  courts  should  not 
be  deterred  from  doing  justice  by  refusing  to  re-examine  authorities; 
Anderson  y.  Creditors,  33  La.  Ann.  1161,  cited  In  error,  on  point  of 
construction  of  contracts;  NcYltt  y.  Bank  of  Port  Gibson,  6  Smedes  & 
M.  530,  discussing  effect  of  proceeding  against  incorporated  banks 
for  Yiolation  of  charter  under  act  of  1843 1  Cooke  y.  State  Nat.  Bank, 
52  N.  T.  113,  11  Am.  Rep.  678,  as  authority  for  general  rule  that  Im- 
proper, formal,  or  unnecessary  parties  need  not  Join  In  an  application 
for  remoYal  of  a  cause. 

2  How.  560-581,  11  L.  378,  BURWELL  y.  CAWOOD. 

A  supYlYing  partner  is  liable  at  law  only  for  partnership  debts. 
He  is  properly  Joined  as  a  defendant  in  a  suit  in  equity  against  the 
representatives  of  a  deceased  partner,  as  being  interested  to  con- 
test the  demands  of  all  Joint  creditors,  p.  575. 

Cited  and  principle  applied  in  Vose  y.  Philbrook,  3  Story,  346,  F. 
C.  17,010,  holding  that  where  the  other  partners  were  out  of  the 
Jurisdiction,  a  court  of  equity  might  in  Its  discretion  dispense  with 
their  being  made  parties;  Fillyaii  v.  Laverty.  :j  Via.  100,  holdiug 
that  surviving  partner  should  be  Joined  as  defendant  In  a  bill  by  a 
partnership  creditor  against  representatives  of  a  deceased  partner. 

Partnership.— By  guuerul  rule  of  law,  every  partnership  Is  dis- 
solved by  the  death  of  one  of  the  partners,  p.  576. 
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Oited  and  followed:  Filley  v.  Pbelps,  18  Conn.  301,  collecting  au- 
thorities, holding  that  on  death  of  a  partner  all  the  property  by  law 
▼ested  in  the  surrlvoro.  See  note  to  77  Am.  Dec.  117,  on  power  of 
testator  to  direct  continuance  of  partnership  after  death;  see  note 
to  86  Am.  Dec  602,  on  determination  of  partnership  by  death. 

Partnership.— General  assets  of  a  testator  are  not  liable  in  the 
hands  of  his  executor  for  payment  of  a  debt  of  a  business  In  which 
deceased  was  a  partner,  contracted  after  his  death,  pp.  575,  576. 

Cited  in  Filley  y.  Phelps,  18  Conn.  304,  holding,  in  a  bill  for  wind- 
ing up  a  partnership,  that  the  substitution  of  an  administrator  of 
a  deceased  partner  would  not  affect  subsequent  partnership  cred- 
itors, for  in  neither  case  would  the  heirs  be  liable  for  their  debts. 

Pai'tnera  may  by  agreement  provide  for  continuance  of  the  part- 
nership after  death,  but  in  such  case  the  continuance  is  by  act  of 
parties  and  not  by  mere  operation  of  law,  p.  576. 

Cited  and  principle  applied  in  Rand  y.  Wright,  141  Ind.  234,  39 
N.   B.  450,  holding  that  under  a  proviso  in  partnership  contract 
for  continuance  of  interest  of  a  deceased  partner,  only  the  capital 
stock  of  the  deceased  was  controlled,  and  not  his  general  estate; 
Shaw,  Appellant,  81  Me.  228,  229,  16  Atl.  667,  668,  holding  an  agree- 
ment in  articles  of  partnership  for  its  continuance,  after  death  of 
a  partner,  for  the  purpose  of  closing  the  business,  gave  the  sur- 
ylTors  power  to  manage  the  property  interest  of  the  deceased,  and 
to  charge  it  with  debts  subsequently  contracted;  Stanwood  y.  Owen, 
14  Gray,  199,  holding  that  a  debt  contracted  by  a  suryiving  part- 
ner, within  the  period  provided  by  the  articles  for  carrying  on  the 
business  for  mutual  benefit  after  decease  of  a  partner,  should  not 
be  allowed  against  the  insolvent  estate  of  deceased,  with  one  who 
had  notice  of  the  death;  Adams  v.  Albert,  155  N.  Y.  365,  63  Am.  St. 
Rep.  681,  49  N.  E.  932,  holding  that  when  a  retiring  partner  allows 
his  interest  to  be  continued  in  the  business  of  a  new  firm  it  becomes 
liable  for  the  debts  subsequently  Incurred  as  well  as  prior  debts; 
Laughlin  y.  Lorenz,  48  Pa.  St  283,  86  Am.  Dec.  597,  holding  that  a 
covenant  to  continue  a  partnership  for  a  reasonable  period  after 
death,  is  binding  on  the  estate  of  a  deceased  partner,  if  assented 
to  and  carried  out  by  the  personal  representatives;  Alexander  v. 
Lewis,  47  Tex.  485,  holding  that  parties  dealing  with  the  partner- 
ship would  be  chargeable  with  notice  of  the  death,  and  terms  of 
the  agreement  for  continuance,  as  affecting  the  estate  of  the  de- 
ceased. 

Partnership.—  A  testator,  directing  continuance  of  a  partnership, 
may  bind  his  general  assets  for  all  the  debts  of  the  partnership 
contracted  after  his  death,  or  limit  his  responsibility.  In  the  latter 
case  creditors  cannot  resort  to  the  general  assets,  although  the 
executor  or  person  carrying  on  the  trade  may  be  personally  liable 
for  all  the  debts  contracted,  p.  576. 
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Olted  and  principle  applied  in  Packard  y.  Kinsman,  109  Mich.  606, 
67  N.  W.  666,  holding  that  a  testamentary  direction,  creating  a  trust 
for  flye  years,  that  his  estate  might  be  kept  together  until  his 
yarious  business  interests  could  be  closed  up  adyantageously  to  his 
estate,  subjected  all  of  testator's  property  to  the  purpose  of  con- 
tinuing the  business;  The  Exchange  Bank  v.  Tracy,  77  Mo.  600. 
holding  a  surylying  partner  cannot  bind  the  estate  of  deceased 
partner  by  new  contracts,  unless  expressly  authorized  by  will  or 
contract;  Wild  y.  Dayenport,  48  N.  J.  L.  137.  67  Am.  Rep.  557,  7 
Atl.  299,  holding  that  If  an  executor  has.  In  compliance  with  tes- 
tator's directions,  made  himself  liable  for  business  obligations,  he 
is  entitled  to  Indemnity  to  the  extent  of  the  fund  which  testator 
had  in  the  business  but  no  further;  Laible  y.  Ferry,  32  N.  Y.  Bq. 
796,  holding  that  the  amount  of  the  testator's  estate  which  ought 
to  be  considered  as  embarked  In  the  business,  must  be  determined 
by  a  correct  construction  of  the  will;  Willis  y.  Sharp,  113  N.  Y. 
590,  21  N.  B.  706,  4  L.  R.  A.  494,  holding  that  strict  obseryance  of 
the  executor's  authority  will  protect  him  from  responsibility  In  case 
of  loss,  and  entitle  him  to  indemnity  out  of  estate  for  liabilities 
lawfully  incurred;  Eisenstadt  Jewelry  CJo.  y.  MissiissippI  Valley 
Trust  Co.,  72  Mo.  App.  521,  where  a  testator  had  appointed  a  trus- 
tee to  continue  his  business,  held,  that  debts  incurred  by  him  In  so 
doing  were  a  proper  charge  against  a  cash  balance  In  the  exec- 
utor's hands.  See  note  to  56  Am.  Dec.  517,  on  appointment  by  will 
of  a  person  to  carry  on  testator's  business. 

Partnership.— If  a  partner  by  his  will  proyides  for  continuance 
of  the  partnership  after  his  death,  third  persons,  haying  notice  of 
the  death,  are  bound  to  inquire  as  to  the  extent  of  the  agreement 
to  continue,  and  if  they  trust  the  surylying  partner  beyond  the 
scope  of  the  agreement  they  cannot  recoyer,  p.  576. 

The  following  cases  cite  and  rely  upon  the  rule:  Smith  y.  Ayer, 
101  U.  S.  829,  25  L.  959,  holding  that  parties  dealing  with  an  exec- 
utor In  matters  relating  to  testator's  partnership,  bound  to  a  knowl- 
edge of  the  limitations  imposed  both  by  the  will  and  by  law;  Mason 
y.  Pomeroy,  151  Mass.  167,  24  N.  E.  203,  7  L.  R.  A.  774,  holding 
that  creditors  of  trustees  authorized  to  carry  on  a  business  may 
resort  to  the  trust  fund,  subject  to  the  rules  of  equity  applicable  to 
the  case.  See  note  to  86  Am.  Dec.  602,  on  carrying  on  of  partner- 
ship business  after  death  of  a  partner. 

Partnership  —  Will  of  deceased  partner.— An  Intention  to  bind 
the  general  assets  for  the  debts  of  a  partnership  contracted  Btt&t 
testator's  death,  requires  the  most  clear  and  unambiguous  language, 
and  is  rebutted  by  a  bequest  of  legacies  and  disposition  of  entire 
residuary  estate,  pp.  677,  579. 

Gases  citing  and  applying  this  principle  are:  Ck>ok  v.  The  Admin- 
istrator, 8  Fed.  75,  holding  a  partnership  contract  which  proylded 
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for  a  oontlnaance  of  the  baslness  after  death  of  a  partner,  coupled 
with  a  will  of  one  of  the  partners  directing  continuance  of  the  tea- 
tator'a  Interest  nntll  It  could  be  disposed  of,  did  not  render  the 
general  assets  liable  for  debts  contracted  after  death;  Frldenbnrg 
y.  Wilson,  20  Fla  300,  holding  a  simple  direction  In  a  will  to  carry 
on  the  business  as  testator  had  none,  was  not  sufficient  to  charge 
general  assets  not  connected  with  the  business;  Bacon  y.  Pomeroy, 
104  Mass.  585,  holding  that  executor's  delay  in  selling  shares  in  a 
company  would  not  warrant  an  Inference  of  Intention  to  continue 
the  estate  in  trade;  Marvel  y.  PhUUps,  102  Mass.  402,  44  Am.  St. 
Rep.  873,  38  N.  B.  1118,  26  L.  B.  A.  418,  holding  an  obligation  by 
the  assignee  of  an  invention  for  which  a  patent  had  been  applied 
constituting  a  partnership  and  purporting  to  bind  the  obligor's 
legal  representatives  was  discharged  by  his  death;  Hardee  v.  Cheat- 
ham, 52  Miss.  48,  holding  that  a  direction  In  a  vdll  that  the  executor 
should  employ  a  manager  of  an  estate,  receive  the  income,  pay  the 
expenses,  and  when  a  surplus  accrued,  Invest  It  in  land,  did  not 
subject  the  corpus  of  the  estate  to  debts  contracted  by  the  executor; 
Willis  v.  Sharp,  113  N.  Y.  591,  21  N.  B.  706,  4  L.  R.  A.  494,  holding 
a  simple  power  to  carry  on  testator's  business,  only  authorizes  the 
use  of  the  fund  Invested  In  it  at  testator's  death;  Stewart  v.  Rob- 
inson, 115  N.  Y.  835,  836,  337,  22  N.  B.  161,  162,  5  L.  R.  A.  413,  414, 
holding  that  where  an  executor,  under  a  will  which  made  no  refer- 
ence to  testator's  partnership,  continued  a  business  under  a  clause 
In  a  partnership  contract,  the  estate  was  not  generally  liable  for 
subsequent  debts;  Lucht  v.  Behrens,  28  Ohio  St  239,  22  Am.  Rep. 
384,  holding  that  where  testator  disposed  of  all  his  estate,  subject 
to  payment  of  debts,  funeral  expenses  and  costs  of  administration, 
no  other  liabilities  could  be  charged  on  the  estate;  Davis  v.  Christian, 
15  Gratt  83,  34,  holding  If  a  testamentary  direction  for  continuation 
of  his  partnership  business  was  merely  directory,  the  responsibility 
of  the  estate  would  be  limited  to  the  funds  already  embarked  in 
the  trade. 

Estates  of  decedents.^  The  general  assets  of  a  testator  are  in  no 
case  bound  for  debts,  contracted  after  his  death,  by  the  persons 
whom  he  has  authorized  to  continue  his  trade,  unless  by  positive 
and  express  declaration  in  testament;  and  the  rights  of  new  cred- 
itors are  exclusively  confined  to  the  funds  embarked  In  the  trade, 
and  to  the  personal  responsibility  of  the  party  continuing  it,  p.  581. 

The  following  cases  cite  and  apply  the  rule:  Jones  y.  Walker, 
103  U.  S.  446,  26  L.  404,  where  a  testator  directed  that  his  Interest 
in  a  firm  should  be  continued  and  be  chargeable  for  its  debts  and 
liabilities,  but  that  his  other  property  should  not  be  so  chargeable, 
held,  that  the  general  assets  were  not  bound  for  subsequent  debts; 
Brasfield  y.  French,  59  Miss.  638,  holding  that  a  testamentary  dec- 
laration of  what  was  to  remain  in  the  business,  exclude  the 
Idea  of  an  intention  to  invest  therein  any  other  portion  of  testator's 
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estate.  See  note  to  86  Am.  Dec.  601.  on  liabllltv  of  decedent's  estate 
and  of  his  representative  when  partnership  business  is  continued 
after  death  of  the  partner. 

Miscellaneous.—  Cited  in  Hawkins  v.  FiUdns,  24  Ark.  307,  by  mis- 
take for  ease  of  United  States  v.  Powers  In  11  How.  577,  13  K  819. 

2  How.  582-591,  11  L.  387,  LADIGA  v.  ROLAND. 

Indian  lands.— A  sale  of  land  previously  selected  by  the  head 
of  a  family  under  the  Creek  treaty  of  1832,  is  a  nullity.  The  presi- 
dent cannot  authorize  the  land  office  to  issue  patents  on  such  sales. 
Patents,  If  issued,  are  as  void  as  the  sales,  p.  590. 

Cited  and  ruling  applied  in  Chamberlain  v.  Marshall,  8  Fed.  409. 
holding  a  patent  Issued  on  a  Virginia  military  warrant,  of  which 
the  entry  and  survey  had  been  previously  annulled,  was  void;  Crom- 
melin  v.  Minter,  9  Ala.  605,  holding  as  to  land  under  the  Creek 
treaty  that  a  patent  being  the  mere  consequence  of  a  prior  entry 
cannot  divest  the  United  States,  or  any  one  else  having  an  acknowl- 
edged right,  of  the  legal  title;  Stephens  v.  Westwood,  20  Ala.  278, 
to  same  effect,  and  S.  C,  25  Ala.  719,  holding  that  the  government 
records  of  lands  located  by  Indians  under  the  Creek  treaty  could 
not  be  impeached  collaterally;  Iverson  v.  Dubose,  27  Ala.  422,  hold- 
ing the  Indian  reserve  had  a  legal  right  to  occupy  the  land  and 
maintain  an  action  at  law  for  its  recovery  if  unlawfully  kept  out 
of  possession;  Bates  v.  Herron,  35  Ala.  123,  holding  a  patent  to  land 
to  which  the  government  had  no  title  or  which  were  not  subject  to 
sale  was  void;  McTyer  v.  McDowell,  36  Ala.  44,  to  same  effect,  and 
Parker  v.  Duff,  47  Cal.  562,  as  supporting  the  dictum  that  if  a  patent 
is  absolutely  void  for  want  of  power  to  grant  it,  it  may  be  impeached 
collaterally  in  an  action  of  ejectment.  See  note  to  61  Am.  Dec.  593, 
as  to  meaning  of  the  word  **  families  "  in  treaties  with  the  Indians. 

Indian  lands.— A  right  to  a  reserve,  conferred  by  a  treaty  with 
the  Creek  Indians,  does  not  require  location  to  perfect  the  right 
of  the  reservee,  although  the  treaty  provides  for  locations  and  se- 
lections, p.  590. 

Cited  and  ruling  applied  in  Chastang  v.  Armstrong,  20  Ala.  625, 
holding  that  as  to  a  claim  under  Spanish  grant,  confirmed  by  act 
of  1822,  it  was  the  act,  not  the  subsequent  location  and  survey  or 
patent,  that  gave  the  title;  Gaston  v.  Scott,  5  Or.  60,  holding  the 
act  of  1850  was  a  grant  in  praesenti  of  swamp  and  overflow  lands 
passing  the  fee  simple. 

Indian  lands.— One  who  has  a  right  under  the  Creek  treaty  to 
select  the  land  of  residence,  who  has  selected,  and  has  been  driven 
from  it  by  lawless  force,  retains  the  title  unimpaired,  pp.  590,  59L 

Cited  in  Fremont,  etc.,  Co.  v.  Burlington  &  Mo.  R.  Co.,  22  Iowa, 
129,  as.  supporting  the  principle  that  when  a  party,  prosecuting  a 
right,  does  everything  the  law  requires,  and  falls  to  attain  his  right 
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by  faidt  of  a  public  officer,  the  law  covers  and  will  protect  the 
right;  Ck^urtrlght  v.  Cedar  Rapids,  etc.,  R.  Co.,  85  Iowa,  400,  holding 
that  selection  of  land  under  acts  granting  the  State,  and  State  law 
conferring  them  on  the  railroad  company,  was  sufficient  to  pass  and 
vest  title  without  any  further  assurance. 

Miscellaneous.—  Bx  parte  Andrews  &  Mott.  40  Ala.  647,  as  a  case 
of  a  suit  to  recover  possession  of  an  entire  tract  from  the  two  own- 
ers of  distinct  parts,  holding  that  If  one  of  the  defendants  had  been 
a  citizen  of  another  State,  the  suit  might  have  been  removed  to 
Federal  courts  as  to  him. 

2  How.  691-607,  11  L.  391,  POLLARD  v.  FILES. 

Spanlah  land  titles. —  Claims  to  lands  west  of  the  Perdido  river, 
founded  on  Spanish  grants,  made  between  the  date  of  the  Louisiana 
treaty  and  the  time  when  the  United  States  took  possession,  are 
claims  within  the  exception  of  the  grant  to  the  city  of  Mobile  by  the 
act  of  1824.  An  act  of  1836,  confirming  the  claim,  and  the  subse- 
quent patent  were  valid,  p.  602. 

Cited  and  principle  applied  In  Barry  v.  Gamble,  3  How.  54,  11 
L.  490,  as  to  a  located  claim  under  a  New  Madrid  warrant;  Shlvely 
V.  Bowlby,  152  U.  S.  27,  38  L.  341,  14  S.  Ct.  557,  as  having  to  that 
extent  been  overruled  by  Pollard  v.  Hagan,  3  How.  231,  11  L.  574 
(vide,  post),  as  to  land  below  high-water  mark  of  navigable  waters; 
McManus  v.  Carmlchael,  3  Iowa,  49,  in  determining  the  title  to 
land  on  the  bank  of  Mississippi  river,  holding  that  a  riparian  owner 
of  an  Island  on  the  river  has  not  the  title  to  land  between  high  and 
low-water  mark;  Halght  v.  Keokuk,  4  Iowa,  213,  to  same  effect, 
holding  that  the  title  to  the  whole  bed  of  the  river  is  In  the  pub- 
lic; Pino  V.  Hatch,  1  N.  Mex.  130,  holding  that  on  the  Independence 
of  Mexico,  and  before  the  formation  of  the  confederation,  the  pro- 
vincial government  of  New  Mexico  had  power  to  regulate  possession 
and  prescribe  rules  for  occupancy  of  the  domain.     Cited,  in  dis- 
senting opinion,  in  Pollard  v.  Hagan,  3  How.  231,  233,  235,  11  L. 
574,  576,  576,  majority  overruling  the  previously  decided  cases  and 
liolding  that  the  shores  of  navigable  waters  were  not  granted  to 
tlie  United  States  by  the  Constitution,  but  remained  In  the  several 
States  and  could  not  be  granted  as  public  lands. 

Distinguished  in  Teschemacher  v.  Thompson,  18  Cal.  29,  79  Am. 
Dec.  161,  holding  that  subsequent  events  not  originating  with 
grantee  could  have  no  effect  on  the  validity  of  a  claim  under  a 
Mexican  grant  or  the  duty  of  the  government  respecting  it 

2  How.  608-619,  11  L.  397,  McCRACKBN  v.  HAYWARD. 

Contracts. —  The  laws  in  existence  at  the  date  of  a  contract  form 
part  of  the  contract,  and  are  the  measure  of  the  obligations  of  the 
parties,  p.  612. 
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The  foUowlDK  cues  In  the  Federal  conrta  affirm  and  relj  npon 
this  rule:  Von  Hoffman  t.  City  or  Quincy,  4  WalL  550,  18  li.  ■108, 
holding  that  a  elatatory  power  of  local  taxatioti,  to  pay  for  bonds 
authorized  under  same  statute,  fomiB  part  of  the  contract  with  a 
purchaBer  of  bonds;  Bntz  t.  City  of  Muscatine,  8  Wall.  583,  19  L. 
4M,  to  same  effect  aa  to  atatntory  amendment  of  a  municipal  char- 
ter. In  force  at  the  time  of  a  bond  lasue;  Edwards  v.  Kearaey, 
96  D.  8.  601,  24  L.  T96,  holding  the  rule  embraced  lawa  affecting 
the  validity,  construction,  discharge,  and  enforcement  of  the  con- 
tract, and  applying  rule  to  statutes  exempting  certain  property  from 
execution;  Folndexter  t.  Oreenhow,  114  U.  S.  304,  29  U  197,  6  S. 
Ct  921,  holding  the  right  of  the  coupon  holder,  nnder  the  act  In 
force  at  time  of  Issue,  to  have  his  coupons  received  for  taiea  was 
part  of  the  contract,  and  any  State  action  forbidding  such  receipt 
was  void;  Ooehom  v.  Alexander,  2  Bond,  163.  F.  0.  B.630,  In  a  Bult 
on  an  appeal  boud,  holding  that  the  law  in  force  when  It  was  exe- 
cuted was  the  law  of  the  contract,  although  Babsequently  repealed; 
Smith  V.  Atwood,  3  Mcljean,  MS,  F.  0.  13,006,  and  Doe  y.  Craw- 
ford, 4  McLean,  542,  F.  C.  9,279,  holding  as  to  a  contract  made  In 
one  State  and  sued  on  In  another,  that  the  rule  of  lex  loci  applied 
to  the  rights  and  obligations  of  the  parties,  not  to  the  remedy 
which  would  be  governed  by  the  place  of  suit;  Rue  v.  Decker,  8 
McLean,  575,  F.  G.  12,112,  holding  land  must  be  sold  In  execution 
imder  the  law  In  force  at  the  time  the  contract  was  entered  Into; 
Sabln  y.  Connor,  21  Fed.  Gas.  126,  holding  that  a  law  In  existence 
at  the  time  tabor  was  performed,  giving  a  Uen  therefor,  and  an  ac- 
tion to  enforce  the  same,  is  a  part  of  the  contract  and  Its  repeal 
cannot  affect  the  right;  Savings  &-Loan  Assn.  v.  Altnras  Co.,  6tt 
Fed.  681,  holding  that  the  division  of  a  county  subsequent  to  a 
bond  issue'  providing  for  a  proportionate  division  of  the  county 
debt,  did  not  Impair  the  obligation  of  the  bond  contract;  United 
States  V.  Murphy,  82  Fed.  898.  holding  that  the  obligations  of  a 
surety  are  not  necessarily  confined  to  the  words  of  the  contract,  as 
statutory  obligations  applicable  to  the  contract  are  as  binding  as 
If  expressed  therein. 

The  following  State  court  citing  cases  affirm  and  apply  tbe  rule: 
Mlcoa  V.  Tallasaee  Bridge  Co.,  47  Ala.  G5(t,  holding  the  act  estab- 
lishing a  bridge  company,  being  a  contract,  included  the  laws  de- 
fining Its  stipulations  at  the  time  It  was  entered  Into;  Boircn  v. 
Blonnt  48  Ala.  674.  holding  that  the  contract  of  a  conveyance  to  a 
married  woman  was  governed  by  the  law  of  na\ea  at  the  date  of 
conveyance,  and  created  a  separate  estate;  Howard  v.  Jones,  GO 
Ala.  69,  holding  that  the  lien  of  a  Jiidgm<.'nt  did  not  attach  to  prop- 
erty which,  under  the  lawa  In  force  at  tlie  time,  was  exempt,  and 
which  bad  been  Invested  In  a  mercantile  partnership;  Watson  v. 
Uose,  51  Ala.  300,  holding  that  when  a  claim  against  an  Insolvent's 
(wtate  was  barred  hy  not  being  filed  according  to  law,  all  eqnl^ 


368  McCracken  y.  Hay  ward.  2  How.  608-619 

In  the  creditor  was  destroyed;  Nelson  v.  MeCrary,  60  Ala.  310,  hold- 
ing that  the  law  of  the  State  subjecting  lands  as  well  as  personalty 
to  payment  of  debts,  it  was  not  competent  for  the  legislature  to 
destroy  the  remedy  for  the  enforcement  of  existing  contracts,  nor 
to  substitute  new  remedies  which  impaired  their  value;  Edwards  ▼. 
Williamson,  70  Ala.  152,  holding  that  where  a  statute  placed  county 
bondholders  on  an  equality  with  the  State  in  the  method  of  collect- 
ing taxes,  a  subsequent  law  placing  the  taxes  for  payment  of  bonds 
on  a  different  and  inferior  footing,  was  unconstitutional;  Jacoway 
v.  Denton,  25  Ark.  642,  holding  that  a  contract  made  in  1860,  which 
was  permitted  by  the  Constitution  of  1836  then  in  force,  could  not 
be  impaired  by  the  Constitution  of  1868;  Oliver  v.  McClure,  28  Ark. 
563,  564,  holding  the  code  provisions  respecting  redemption  of  lands 
sold  on  execution  do  not  apply  to  judgments  on  contracts  made  be- 
fore adoption  of  the  code;  Wilson  v.  Young,  58  Ark.  599,  25  S.  W. 
872,  holding  that  the  laws  in  force  defining  duties  of  a  sherifT  were 
as  much  a  part  of  his  contract  as  if  recited  in  his  official  bond; 
Hull  y.  State,  29  Fla.  89,  30  Am.  St.  Hep.  98,  103,  11  So.  98,  16  L. 
R.  A.  310,  holding  that  the  right  of  redemption  from  a  tax  sale 
Is  governed  by  the  law  in  force  at  the  date  of  sale;  Moultrie  y. 
Smiley,  16  Ga.  309,  holding  that  the  personal  liability  of  bank  dl' 
rectors  under  the  bank  charter  for  incurring  an  excess  of  indebted- 
ness, did  not  abate  by  the  expiration  of  the  charter  by  its  own 
limitation  during  suit;  Bruce  v.  Schuyler,  4  Gilm.  276,  46  Am.  Dec. 
458,  holding  that  a  statutory  provision,  entitling  a  purchaser  at  a 
tax  sale  to  a  conveyance  from  the  auditor,  formed  part  of  his  con- 
tract, and  a  subsequent  statute  affecting  to  repeal  the  provision 
would  be  void;  Stewart  v.  Vermilyea,  8  Blackf.  57,  and  Harrison 
y.  Stipp,  8  Blackf.  458,  holding  a  sale  of  real  estate  under  an  exe- 
cution on  a  judgment  on  contract  must  be  governed  by  the  law 
in  force  when  the  contract  was  made;  Sprott  v.  Reid,  3  G.  Greene, 
496,  56  Am.  Dec.  555,  holding  that  a  judgment  for  costs  does  not 
create  the  obligation  of  a  contract,  within  the  United  States  Con- 
stitution, and  where  such  judgment  was  rendered  prior  to  the 
valuation  law  of  Iowa,  a  sale  without  valuation  is  void;  Burton  v. 
Emerson,  4  G.  Greene,  395,  holding  the  execution  law  in  force  at 
the  time  of  a  contract  becomes  part  of  the  contract;  Richardson 
V.  Leavitt,  1  La.  Ann.  431,  45  Am.  Dec.  92,  holding  that  the  validity 
of  an  assignment  of  personal  property  for  the  benefit  of  particular 
creditors  is  to  be  determined  by  the  laws  of  the  State  where  it  was 
made;  Orr  v.  Lisso,  33  La.  Ann.  478,  holding  that  a  note  made  by 
citizens  of  Louisiana,  at  a  date  when  the  State  insolvency  laws 
were  in  force,  is  governed  by  those  laws,  and  a  stay  of  proceed- 
ings in  insolvency  applies  both  to  home  and  foreign  creditors  on 
such  notes. 

Elsewhere  are  the  following  State  court  citing  cases  which  in- 
dorse and  rely  upon  the  syllabus  rule:    Palmer  y.  Hixon,  74  Me. 
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449,  holding  that  the  insolvent  law  of  1878  became  a  law  on  the 
completion  of  the  last  legislative  act,  and  became  part  of  all  sub- 
sequent contracts,  although  its  operation  was  suspended  while  the 
United  States  bankrupt  law  was  In  force;  Larrabee  v.  Talbott,  5 
Gill,  440,  40  Am.  Dec.  644,  holding  that  the  banltruptcy  laws  of  a 
State  have  no  effect  on  contracts  made  out  of  the  State;  Crane  ▼. 
Hardy,  1  Mich.  62,  63,  holding  that,  when  no  place  for  payment  was 
named  in  a  note,  it  could  not  be  assumed  that  it  was  made  in  ref- 
erence to  the  laws  of  any  State;  Robinson  v.  Godfrey,  2  Mich.  409, 
and  Morgan  v.  Butterfield,  3  Mich.  624,  holding  an  agreement  by  a 
creditor  to  forbear  suit,  is  not  collateral  to  the  original  contract,  but 
operates  directly  on  it  and  will  bar  an  action  on  the  contract 
before  the  limit  expires;  Nebbett  v.  Cunningham,  27  Miss.  298,  hold- 
ing that  a  bond  for  purchase  money  of  property  sold  under  decree 
need  not  state  the  rate  of  interest,  that  being  prescribed  by  the 
statute;  Lawrence  v.  Miller,  2  N.  Y.  252,  holding,  as  to  the  contract 
of  marriage,  the  law  of  dower  which  existed  at  the  time  of  the 
marriage  is  the  law  of  the  contract;  Goodale  v.  Fennell,  27  Ohio 
St  432,  22  Am.  Rep.  326,  holding  that  the  obligation  of  a  municipal 
corporation  under  a  valid  contract  for  street  work  cannot  be  im- 
paired by  a  subsequent  statute  taking  away  the  power  to  make 
an  assessment  equal  to  the  amount  agreed  to  be  i>ald;  BiUmeyer  y. 
Evans,  40  Pa.  St.  327,  holding  that  if  parties  to  a  contract  include 
in  it  the  legal  remedy  for  its  enforcement,  a  statute  changing  the 
remedial  process  is  unconstitutional;  State  v.  Carew,  13  Rich.  L. 
513,  91  Am.  Dec.  252,  holding  that  so  much  of  the  stay  law  of  1861 
and  1863,  as  prohibited  an  officer  from  serving  or  executing  pro- 
cess for  collection  of  money,  was  void;  Hannum  v.  Molnturf,  6 
Baxt.  229,  holding  that  the  homestead  provision  in  Constitution  and 
law  of  1870,  is  void  as  to  pre-existing  debts,  and  that  all  property 
subject  to  execution  when  a  contract  was  executed,  must  remain 
so  subject  tiU  the  debt  was  paid;  Western  Union  Telegraph  Co.  v. 
Mellon,  96  Tenn.  71,  33  S.  W.  727,  holding  that  a  telegraph  com- 
pany is,  independently  of  contract,  under  obligation  to  send  every 
dispatch  offered;  Smith  v.  Elliott  39  Tex.  211,  holding  that  the  laws 
relating  to  the  execution  of  deeds  by  married  women  entered  into 
every  contract  for  sale  of  her  lands,  and  that  her  signature  to  a 
deed  not  in  accordance  with  the  statute  was  void;  Bank  v.  McVeigh, 
20  Gratt.  465,  holding  that  an  act  of  the  Confederate  government 
authorizing  a  bank  debtor  to  pay  a  debt  due  to  a  bank  within  the 
Federal  lines  to  a  branch  bank  within  the  Confederate  lines,  is 
unconstitutional;  The  Homestead  Cases,  22  Gratt.  288,  12  Am.  Rep. 
515,  holding  that  the  homestead  clause  In  Constitution  of  Virginia, 
and  act  of  1870,  are  void  as  to  debts  contracted  before  the  Con- 
stitution; Roberts  v.  Cooke,  28  Gratt  216,  holding  that  the  obliga- 
tion of  a  contract  extends,  as  well  to  the  payment  of  interest  as 
principal,  and  the  law  of  1873  authorizing  courts  to  remit  interest 
on  certain  prior  contracts  is  void;  Western  Union  Tel.  Co.  v.  Rey- 
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nolds,  77  Va.  183,  46  Am.  Rep.  723.  holding  that  the  statutory 
obligation  for  accurate  transmission  and  faithful  delivery  of  mes- 
sages by  a  telegraph  company  is  independent  of  contract;  Green- 
how  V.  Vashon,  81  Va.  353,  holding  that  the  act  of  1884,  providing 
for  a  separate  assessment  of  taxes  for  schools,  is  constitutional; 
State  V.  Commissioners,  4  Wis.  418,  holding  the  provisions  of  law 
relating  to  sales  of  school  and  university  lands  became  part  of  a 
contract  for  sale  of  them,  and  could  not  be  changed  by  subsequent 
legislation;  Von  Baumbach  v.  Bade,  9  Wis.  577,  76  Am.  Dec.  287, 
as  to  laws  relating  to  redemption  of  mortgages. 

Cited  also  in  dissenting  opinions  in  Antoni  v.  Greenhow,  107  U.  S. 
795,  810,  27  L.  478,  484,  2  S.  Ot.  113,  126.  majority  holding  that  so 
much  of  an  act  as  forbade  the  receipt  of  coupons  for  taxes  was  void; 
Morley  v.  Lake  Shore  R.  Co.,  146  U.  S.  174,  36  L.  931,  13  S.  Ct  59, 
majority  holding  that  the  Constitution  did  not  prevent  a  State  from 
reducing  the  rate  of  interest  on  judgments  previously  obtained  in 
its  courts;  Ex  parte  Pollard,  40  Ala.  101,  114,  majority  holding  that 
the  stay  act,  postponing  the  rendition  of  a  judgment  for  twelve 
months,  was  not  void;  Aycock  v.  Martin,  37  Ga.  173,  arguendo,  and 
that  the  legislature  had  no  power  over  the  remedy  in  force  when 
the  contract  was  entered  into,  even  by  way  of  amendment;  Hutchins 
T.  Hanna,  8  Ind.  543,  majority  holding  that  a  judgment  as  to  princi- 
pals was  governed  by  the  law  of  the  original  contract,  and  that  a 
recognizance  of  special  ball  was  an  adoption  of  the  existing  con- 
tract, and  a  new  one;  Penniman,  Petitioner,  11  R.  I.  354,  majority 
holding  that  the  State  law  of  1877,  defining  and  limiting  the  mode 
of  enforcing  the  liability  of  stockholders  for  the  debts  of  corpora- 
tions, was  not  unconstitutional.     Cited,  arguendo,  in  West  River 
Bridge  Co.  ▼.  Dix,  6  How.  540,  12  L.  548.  holding  that  the  right  of 
eminent  domain  extended  to  all  property  in  a  State,  and  its  exer- 
cise over  property  of  a  State  chartered  corporation  did  not  interfere 
with  the  contract  made  by  the  charter;  Aycock  v.  Martin,  37  Ga. 
151,  that  the  right  to  enforce  the  performance  of  a  contract  was  the 
right  to  employ  the  remedies  in  force  when  the  contract  was  entered 
into;  Gutts  v.  Hardee,  38  Ga.  358,  360,  368,  369,  383,  in  general  dis- 
cossion,   holding  the  Constitution  did  not  prevent  a  State  from 
passing  laws  acting  on  the  remedy,  and  sustaining  act  of  1868  for 
the  relief  of  debtors;  Grimes  v.  Bryne,  2  Minn.  97,  98,  99,  in  general 
discnsslon,  holding  that  the  exemption  law  of  1858  was  Intended  to 
operate  on  debts  contracted  prior  to  its  passage.    See  note  to  6  Am. 
Dec.  540,  on  the  constitutionality  of  stay  laws;  note  to  10  Am.  Dec. 
135,  on  vested  rights. 

Denied  in  Rockwell  v.  Hubbell,  2  Doug.  201,  45  Am.  Dec.  249,  as 
to  the  exemption  law,  holding  that  on  no  theory  could  it  be  said  to 
form  part  of  a  contract 

Obligatioxi  of  contracts. —  The  framers  of  the  Constitution  looked 
to  the  essentials,  more  than  to  the  forms  and  modes  of  proceeding. 
By  declaring  void  all  State  legislation  which  impaired  the  obligation 
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of  a  contract,  it  was  left  to  tbe  States  to  prescribe  aod  sbape  tht 
remedies  to  enforce  it.  p.  612. 

Cited  and  principle  applied  In  Towne  t.  Smith,  1  Wood.  &  M.  132 
F.  C.  14,115,  argnendo,  with  reference  to  Ineolvency  law,  tbat  dis 
charges  of  debts,  do  not  belong  to  tbe  processes  of  courts  or  theli 
forms,  trat  related  to  obligations  to  duties  to  the  essence  or  eist  oi 
tbe  action. 

Obll^Dtioa  of  coatracta. — A  law  sabeequent  to  tbe  contract  whlct 
affects  to  diminish  the  duty,  or  wblch.  In  Its  operation,  amounts  to  t 
denial  or  obstruction  of  tbe  rights  accruing  from  a  contract,  ia  un 
constitutional,  p.  612. 

McCraclien  t.  Hayward  has  become  a  leading  case  upon  this  prin 
clple.  la  the  Federal  Conrts  tbe  following  have  affirmed  and  relict 
npon  the  holdtDg;  Gurraa  v.  State,  15  How.  810,  14  L.  TOS.  boldin; 
DncoustltutioniU  State  laws,  directing  specific  application  of  certaii 
specie  of  the  State  Bonk,  Interfered  with  tbe  contract  of  a  bold& 
of  bills  Issued  bj  the  bank  before  passage  of  such  acts;  Howari: 
T.  Bugbee,  24  How.  465,  16  L.  754,  holding  a  statute,  giving  a  Judg 
ment  creditor  of  a  mortgagor  powers  of  redemption  of  tlie  mart 
gaged  property  after  sale,  void  as  to  prior  mortgageti;  Von  Uoffmai 
T.  Quincy,  4  Wall.  551,  IS  L.  409,  holding  tbat  a  statute  reatrlctint 
the  power  of  local  taxation  for  payment  of  mnnlcipiil  bonds  -n-bict 
formed  part  of  the  contract  with  a  bond  purchasor.  void:  Daniel; 
V.  Teamey,  102  V.  S.  419,  26  L.  188,  holding  a  statute  of  Vlrgmia 
passed  In  contemplation  of  secession  and  suspending  execution; 
and  sales  under  decrees,  void;  Prltchard  t.  Norton.  lUU  U.  S.  132 
27  L.  107,  1  S.  CL  108,  holding  that  the  validity  of  a  bond  as  depend 
ent  on  sufficiency  of  consideration  must  be  determined  by  the  lau 
of  the  seat  of  the  obligation;  Krlng  t.  Missouri.  107  U.  S.  233 
27  L.  610,  2  8.  CL  453,  holding  a  law  of  Missouri,  passed  aftor  con 
Tictdon  of  murder  In  second  degree,  was  ex  post  facto,  and  the  pris 
'  oner  could  not  be  retried  for  murder  In  first  degree:  Baruitz  y.  Bev 
eriy,  163  U.  8.  125,  126,  41  L.  99,  16  8.  CL  1044,  1045.  holding  a  stat 
ute  extending  tbe  time  for  the  redemption  of  property  sold  on  fore 
closure  of  a  mortgage  unconstitutional  as  to  mortgages  executed  be 
fore  Its  passage;  Martin  v.  The  Somerrllle  Co.,  3  Wall.  Jr.  214,  F 
C.  9,105,  holding  a  statute,  which  deprived  mortgagees  of  their  rem 
edies  by  sale  or  entry  and  receipt  of  rents  and  prolits,  was  Invalid 
Gray  t.  Davis,  I  Woods,  424,  F.  C.  6,715,  holding  that  a  State  cbartei 
and  grant  to  a  railroad  company  was  a  contract,  and  a  proviaioD  o; 
the  State  Constitution  aubsequeuti;  adopted,  which  annulled  thi 
charter,  was  void;  In  re  Hope  Mining  Co.,  1  Sawy.  T12,  F.  C.  0,081 
holding  that  repeal  of  a  taw  of  Nevada,  giving  a  Hen  for  pcrformlnj 
labor  carrying  on  a  quartz  mill  after  the'llen  had  attached  by  pt-r 
formauce  of  the  worlt,  did  not  defeat  tbe  lien;  United  States  v.  John 
son  County,  note  to  6  DllL  214,  F.  C.  15,489,  collecting  and  revlewini 
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cases,  and  holding  that  the  provision  In  the  Constitution  was  In- 
tended to  secure  contracts,  as  well  as  remedies  substantially  neces- 
sary for  their  enforcement  against  State  Interference. 

State  court  dtlng  cases  which  follow  the  syllabus  holding,  are  In 
part  as  follows:    Alabama  Life  Ins.  Go.  v.  Boykin,  38  Ala.  513,  hold- 
ing the  statute  of  1858,  proyiding  that  past  conveyances  by  husband 
and  wife,  insufficiently  acknowledged,  shall  be  valid,  was  unconsti- 
tutional; Kirtland  v.  Molton,  41  Ala.  560,  in  an  action  on  notes  pay- 
able on  their  face  in  Confederate  money,  sustaining  portion  of  an 
ordinance  allowing  parol  evidence  to  prove  intention  of  parties  as 
to  mode  of  payment;  McElvaln  v.  Mudd,  44  Ala.  63,  4  Am.  Rep.  116, 
holding  that  section  3  of  Ordinance  No.  88,  of  1867,  declaring  that 
contract  notes,  etc.,  given  for  or  in  consideration  of  slaves  then  out- 
standing, shall  be  held  void,  was  unconstitutional;  Martin  v.  Hewitt, 
44  Ala.  432,  holding  section  10  of  the  Confederate  statute  of  1861, 
permitting  a  defendant  to  prevent  a  sale  under  execution,  by  sug- 
gesting an  irregularity,  void  as  impairing  the  obligation  of  contracts; 
Vernon  v.  Henson,  24  Ark.  244,  holding  that  statute  of  1864,  provid- 
ing that  participators  in  the  rebellion  should  be  barred  from  collect- 
ing their  debts  in  the  State,  was  void;  Robards  v.  Brown,  40  Ark. 
426,  holding  the  mortgage  act  of  1879  was  void  as  to  prior  mort- 
gages; Smith  V.  Morse,  2  Cal.  548,  550,  552,  holding  the  act  of  May 
1, 1851,  to  confirm  the  void  acts  of  the  common  council  of  San  Fran- 
cisco, unconstitutional  as  against  a  Judgment  creditor  In  attempt- 
ing to  legalize  conveyances  of  the  corporation  property;  Thome  v. 
San  Francisco,  4  Cal.  139,  holding  the  practice  act  of  1851,  if  con- 
strued as  retrospective,  would  be  unconstitutional;  Ede  v.  Knight, 
93  Cal.  161,  28  Pac.  860,  holding  that  section  19  of  article  XI  of  the 
Constitution  only  applied  to  contracts  made  after  the  taking  effect 
of  the  Constitution,  and  did  not  affect  a  contract  for  street  work, 
made  under  the  law  of  1871-2;  County  Commissioners  v.  King,  13 
Fla.  475,  holding  that  a  statute  under  which  county  bonds  have  been 
issued,  and  provision  for  repayment  made  by  tax  levy,  cannot  be 
changed  so  as  to  limit  the  amount  ralsable  by  taxation;  Hull  v. 
State,  29  Fla.  96,  30  Am.  St.  Rep.  103,  11  So.  100,  16  L.  R.  A.  312, 
holding  that  a  statute  extending  the  time  for  redeeming  property 
sold  for  taxes  would  be  void  as  to  prior  sales;  Aycock  v.  Martin,  37 
Ga.  135,  150,  92  Am.  Dec.  64,  holding  the  stay  law  of  1866  uncon- 
stitntional  as  applied  to  pre-existing  contracts;  Smoot  v.  Lafferty, 
2  Glim.  384,  holding  the  Illinois  act  of  January  6,  1843,  regulating 
sales  of  property  on  Judgments  and  executions,  unconstitutional; 
Caldwell  v.  Sheffer,  8  Blatchf.  117,  holding  that  a  sheriff  could  not 
Justify  his  non-sale  of  lands  by  pleading  a  statute,  passed  since  the 
Judgment,  forbidding  a  sale  for  less  than  the  appraised  value;  Dor- 
mire  V.  Cogly,  8  Blatchf.  178,  holding  the  right  of  a  Judgment  plain- 
tiff to  take  out  a  fi.  f a.  within  a  certain  time  could  not  be  affected 
by  subsequent  statute;  Travellers  Ins.  Co.  v.  Brouse,  83  Ind.  66, 
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holding  the  act  of  1881  is,  as  to  Its  opf-mtion  on  prior  contracts  in 
taking  from  snrcliasen  of  lands  sold  undiT  execution,  tbe  rents  and 
profits  during  the  year  of  redemption,  void;  Wiseman  v.  Beckwith, 
90  Ind.  188,  holdtng  that  the  law  of  1852,  giving  a  widow  otie-third 
In  fee  of  land  of  which  her  husband  whh  seised  during  coverture, 
did  not  operate  on  land  which  the  husband  had  previously  con- , 
tracted  to  sell  In  fee  to  a  third  patty;  llotiier  v.  Hale,  10  Iowa.  485.  I 
n  Am.  Dec.  129,  holding  the  Iowa  statute  of  1880,  providing  for  the 
appraisement  of  property  sold  under  execution,  cannot  constitution-  j 
ally  apply  to  contracts  of  prior  date  (sec  this  case  for  an  analysis  I 
of  authorities  on  the  stibject,  pp.  471,  et  seq.l:  Berry  v.  Itansdall,  4  | 
Met.  (Ky.)  204,  holding  Statute  of  1868,  limiting  the  time  for  com-  ' 
mencement  of  actions  on  existing  causes  of  action,  is  void  —  thirty 
days  Is  not  a  reasonable  time;  Deering  v.  Royle,  8  Kan.  532,  12  Am. 
Rep.  48V,  as  to  a  note  given  by  a  married  woman,  the  laws  of  the 
conntry  relative  thereto  form  part  o(  the  contract;  Watklna  v. 
Glenn,  55  Kan.  431,  40  Pac.  319,  holding  the  act  of  1833,  concerning:  • 
the  sale  and  redemption  of  real  estate.  Is  not  retroactive;  If  so  In- 
tended by  the  legislature,  it  Is  Totd;  ForKtall  v.  Consolidated  Assn. 
of  Planters,  34  La.  Ann.  777,  holding  that  a  statute,  extending  the 
time  for  paying  matured  obligations  without  the  consent  of  the 
holders.  Is  void. 

Elsewhere,  the  following  State  court  citing  cases  affirm  and  rely 
upon  the  syllabus  holding:  Danforth  y.  Robinson,  80  Me.  470.  6' 
Am.  St  Sep.  226,  16  Atl.  28.  holding  that  the  discbarge  In  insolvency 
of  one  surety  on  a  promissory  note,  given  before  the  Insolvent  act, 
took  effect,  Is  no  bar  to  an  action  on  a  Judgment  for  contribution  ] 
recovered  by  a  co-surety  after  the  act  took  effect,  and  before  the  pfr-j 
tltlon  and  discharge  (but  see  Palmer  v.  Hlxon.  74  Me.  449);  Phlnnef-J 
T.  Phlnney,  81  Me.  463,  405,  10  Am.  St.  Itep.  271,  273.  17  AtL  408,' 
409,  4  L.  R.  A.  351,  352,  and  n.,  holding  chapter  120  of  the  public, 
laws  of  1887.  enabling  a  creditor  of  a  laortgugor  to  prevent  fore- 
closure of  a  mortgage,  and  suspend  the  right  of  reilemptlon  as  to 
existing  mortgages,  unconstitutional;  Beesou  v.  Comly,  19  Mich, 
111,  showing  that  in  an  action  of  ejectment,  where  neither  the  judg- 
ment nor  execution  were  introduced,  the  question  of  the  effect  at 
the  appraisal  and  set-off  laws  on  a  prior  contrnct  did  not  nrlse; 
Commercial  Bank  v.  State,  4  Bmedes  &  M.  40<S.  holdmg  that  stat1^'j 
tory  provision  of  act  of  1843,  authorizing  the  issue  of  an  Injunction] 
on  the  filing  of  an  Information  against  u  bank  for  violation  of  Itftj 
charter  does  not  Impair  the  obilgatlon  of  a  contract;  Coffman  t„ 
Bank,  40  Mlsa.  34,  i)0  Am.  Dec.  315,  holding  the  stay  laws  of  1861 
and  1865  to  be  unconstitutional;  SteveUB  v.  Andrews.  31  Mo.  208| 
holding  the  stay  law  of  1861  unconstitntjonat  as  to  executions  on- 
prior  judgments:  Leavitt  v.  Lovering,  ty  N.  n.  (iOO.  15  Atl.  415,  1  I*.. 
R.  A.  59.  statute  providing  that  all  payments  miide  within  three 
months  before  an  assignment  for  benefit  of  creditors  shall  be  void,. 
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does  not  apply  to  paymenta  on  contracta  existing  at  the  time  of  its 
enactment;  Qnackenbnsh  y.  Danks,  1  Den.  132,  183,  and  Danks  y. 
Qnackenbnsh,  1  N.  Y.  139,  140,  holding  the  exemption  act  of  1842 
does  not  affect  executions  for  debts  contracted  before  its  passage, 
otherwise  it  would  be  unconstitutional;  Lawrence  y.  Miller,  2  N.  Y. 
262,  holding  that  the  statutes  in  relation  to  sale  of  real  estate  for 
payment  of  debts  do  not  authorize  the  sale  of  the  widow's  estate  in 
dower,  where  dower  has  been  assigned  to  her;  Morse  y.  Goold,  11 
N.  Y.  291,  62  Am.  Dec.  110,  holding  that  an  exemption  law  is  not 
unconstitutional  as  to  prior  contracts,  it  merely  modifies  the  remedy; 
Yeatman  y.  King,  2  N.  Dak.  430,  33  Am.  St  Rep.  804,  51  N.  W.  724, 
holding  that  the  law  of  1889,  attempting  to  glye  priority  of  a  Hen  for 
seed  grain  oyer  a  mortgage  executed  prior  to  the  act,  was  unconsti- 
tutional; Penrose  y.  Erie  Canal  Co.,  56  Pa.  St.  50,  93  Am.  Dec.  782, 
holding  that  act  of  1851,  forbidding  sequestration  of  the  company's 
tolls,  was  unconstitutional;  Taylor  y.  Steams,  18  Qratt  285,  287, 
holding  as  to  prior  deed  of  trust,  that  act  of  1866,  staying  the  collec- 
tion of  debts  for  a  limited  period,  is  yoid;  Bettman  y.  Cowley,  19 
Wash.  214,  53  Pac.  56,  40  L.  R.  A.  819,  holding  that  statute  of  1897, 
shortening  the  life  of  Judgments,  was  as  to  then  existing  judgments, 
unconstitutional;  Von  Baumbach  y.  Bade,  9  Wis.  581,  582,  76  Am. 
Dec.  290,  291,  sustaining  statute  of  1858,  extending  time  to  answer 
complaints  for  foreclosure  and  time  of  sale,  as  not  materially  impair- 
ing the  obligation  of  prior  contracts. 

Cited  also  in  dissenting  opinions  in  Louisiana  y.  Jumel,  107  U.  8. 
750,  27  L.  461,  2  S.  Ct  160,  arguendo,  that  the  proyisions  of  the  new 
Constitution,  known  as  the  debt  ordinance  of  1879,  impaired  the  ob- 
ligation of  the  contract  created  by  the  State  bonds;  Scobey  y.  Gib- 
son, 17  Ind.  578,  majority  holding  that  the  redemption  act  of  1861 
was  yoid  as  to  sales  on  judgments  on  contracts  existing  at  and  be- 
fore its  passage,  collecting  authorities;  Hey  ward  y.  Judd,  4  Minn. 
886,  arguendo,  that  statute  of  1860,  extending  the  time  for  redeeming 
mortgages,  was  unconstitutional  as  to  prior  mortgages.  Cited,  ar- 
guendo, in  Williams  y.  State,  89  Ind.  572,  on  question  whether  the 
act  of  1861,  requiring  that  judgments  against  sureties  on  guardians' 
bonds  should  be  without  relief  from  appraisement  laws,  should  be 
construed  as  prospectlye  only.  See  important  note  to  45  Am.  Rep. 
547,  on  laws  which  haye  been  held  yoid  when  enacted  after  c!n.te  of 
contract,  and  setting  out  the  Judgment  in  Kring  y.  State,  107  U.  S. 
233,  27  L.  510,  2  S.  Ct  453,  ylde  supra. 

Distinguished  in  New  Orleans  y.  Morris,  105  U.  S.  603,  26  L.  1186, 
holding  that  a  statute  proyidlng  for  change  in  the  form  of  title  by 
which  a  debtor  held  property  exempt  from  execution  for  Judgments, 
but  continuing  the  exemption,  was  not  obnoxious  to  the  rule,  and 
was  yalld;  Connecticut  Mut  Life  Ins.  Co.  y.  Cushman,  108  U.  S.  65, 
27  L.  653,  2  S.  Ct  245,  holding  statute  of  1879,  reducing  the  rate  of 
Interest,  which  a  purchaser  of  mortgaged  property  should  be  en- 
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titled  to  If  redeemed,  did  not  Impair  the  obllgatloa  of  the  cuutiai-t 
tMtweeo  mortgagor  and  mortgagee;  Woodbnrr  t.  Orlmes,  1  Colo. 
105,  holding  th&t  fnrtber  leglBlatlon  concerning  mecliatiica'  lions  os- 
tabllshed  by  tbe  act  of  1864,  was  wltbln  the  power  of  the  iegislatare, 
the  debtor  not  being  affected;  HeEFerlln  t.  Slnslnderfer,  2  Kan.  40ft. 
86  Am.  Dec.  593,  holding  that  vbere  a  Jndgment  was  ri?ndered  In 
KaiissB  territory  la  1860,  and  being  made  on  a  note  made  In  MIhboutI 
In  1863,  tbe  contract  conld  not  be  said  to  be  made  wltb  reference  to 
Kansas  laws,  laying  down  the  role  that  lex  loci  contractue  nt  {he  time 
of  contract  determlnefl  what  the  contract  was,  the  lex  Curl  nt  the 
time  the  enforcement  1b  songbt  prescribes  the  remedy;  Rockwell  v. 
Hnbbell.  2  Doug.  199,  4S  Am.  Dec.  247.  sustaining  TaUdity  of  the 
Michigan  exemption  laws  of  1642;  Smith  v.  Lewis,  2  W.  Va.  52. 
holding  the  statute  of  1803,  reqnlrlng  an  appraisement  of  property 
sold  under  decree,  cannot  be  held  unconstitutional  with  reference  to 
a  sale  which  produced  more  than  the  required  proportion  of  the  ap- 
praisement 

Obligations  of  contnusta.— States  may  legislate  concerning  ex- 
isting contracts,  provided  such  legislation  does  not  Impair  their 
validity.  Laws  requiring  recording  of  and  giving  priority  to  prior 
record,  and  statutes  of  limitation,  are  valid  exercises  of  the  power. 
Citing  cases  show  also  a  wide  afflrmanoe  of  this  holding,  the  follow- 
ing being  among  the  authorities  relying  upon  It:  Planters'  Bnnli  v. 
Sharp,  6  How.  32S,  330,  12  L.  4S9,  460,  as  to  BUte  law  protilhitlng  a 
chartered  bank  from  transferring  notes;  Towne  r.  Smith,  1  Wood. 
A  M.  134,  F.  G.  14,116,  holding  that  a  State  possessed  a  constitu- 
tional right  to  pass  an  Insolvent  law  applying  to  subsequent  con- 
tracts; Gordon  v.  South  Pork  Canal  Co.,  McAJl.  618,  619,  P.  C.  5,G2l, 
holding  that  the  mechanics'  lien  laws  of  i860  and  1833,  did  not 
attach  to  the  contract,  but  went  excluslvety  to  the  remedy,  and 
were,  therefore,  within  the  power  of  the  legislature;  Cleveland  Ins. 
Co.  T.  Reed,  1  Blss.  186,  F.  C.  2,889,  sustaining  validity  of  statute 
of  limitations,  as  affecting  the  remedy  not  the  contract,  when  a 
reasonable  time  was  given  for  bringing  suit  on  existing  documents; 
Rosenplaenter  v.  President,  etc..  Assurance  Soc.,  91  Fed.  734.  hold- 
ing that  statute  of  New  York  repealing  a  law  In  force  when  »  policy 
was  '"sued  which  required  a  certain  notice  to  be  given  before  de- 
claring a  forfeiture,  did  not  Impair  the  obligation  of  the  contract; 
Bugbee  v.  Howard,  32  Ala.  716,  sustaining  the  redemption  law  of 
1842  as  applying  to  pre-existing  mortgages;  Ex  parte  Pollard.  40 
Ala.  86.  86;  also,  8.  0.  106  in  dissenting  opinion,  holding  that  the 
statate  of  1866  (the  stay  law),  was  partly  void  as  to  pre-existing  con- 
tracts, collecting  and  reviewing  authorities;  Oommlsstoners  Court  v. 
Rather,  48  Ala.  447,  holding  that  mandamus  would  lie  to  compel 
commissioners  to  levy  a  tax  to  pay  bonds  as  provided  by  the  act 
authorizing  their  Issue,  and  that  subsequent  legislation  requlriui; 
presentation  of    the  bonds  for  allowance  was  Inoperative:    Scar- 
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borongrh  t.  Dngan,  10  OaL  ZOS,  holding  the  statute  of  limitations 
can  only  be  construed  to  apply  to  Judgments  not  In  esse  at  the  time 
of  Its  passage;  Tuol.  Bedem.  Go.  y.  Sedgwick,  15  Gal.  528,  529,  sus- 
taining the  yalfdity  of  the  redemption  act  of  1850;  McGauley  y. 
Brooks,  16  GaL  81,  holding  the  act  of  April  16,  1856,  requiring  de- 
mands against  State  to  be  approved  by  board  of  examiners  before 
warrants  were  issued,  and  act  of  April  21,  1858,  creating  a  board  of 
examiners,  were  unconstitutional;  Hardeman  v.  Downer,  89  Qa. 
427,  holding  that  the  proyislons  of  the  homestead  and  exemption 
laws  were  not,  eyen  when  retroactive,  ylolatlye  of  the  constitutional 
proylsion;  Newkirk  y.  Ghapron,  17  IlL  848,  holding  that  a  delay  oc- 
casioned by  a  change  of  Jurisdiction  from  one  tribunal  to  another 
does  not  Impair  the  obligation  of  contracts;  Madison,  etc.,  R.  Go.  y. 
Whlteneck,  8  Ind.  250,  holding  that  a  statute  charging  a  defendant 
with  penalty  and  costs  if  on  appeal  he  failed  to  reduce  the  Judg- 
ment 20  per  cent,  was  unconstitutional;  Helfensteln  v.  Gave,  3  Iowa, 
280,  holding  laws  granting  exemptions  from  execution  and  home- 
steads, affect  the  remedy,  not  the  contract,  and  the  law  of  the 
forum,  and  not  of  the  place  of  contract,  governs  in  the  matter  of 
exemptions;  McGormlck  v.  Rusch,  15  Iowa,  136,  83  Am.  Dec.  408, 
holding  that  a  law,  enacting  that  an  action  against  a  defendant  in 
the  actual  military  service  of  the  State,  shall  stand  continued  dur- 
ing the  period  of  actual  service,  does  not  impair  the  obligation  of  a 
contract;  State  v.  Jones,  21  Md.  438,  sustaining  validity  of  statute 
of  limitations  of  1853,  abridging  the  period  for  bringing  suits  on 
constable's  bonds. 

The  remaining  citing  cases  affirming  and  developing  the  syllabus 
holding  are:  Bronson  v.  Newberry,  2  Doug.  45,  48,  holding  the  non- 
imprisonment  act  of  1860  operated  on  the  remedy  for  enforcement  of 
prior  contracts,  but  did  not  impair  the  obligations  of  a  contract; 
Grimes  v.  Brjme,  2  Minn.  05,  holding  the  exemption  law  of  1858 
was  constitutional  as  operating  only  on  the  remedy;  Hey  ward  v. 
Judd,  4  Minn.  400,  sustaining  validity  of  statute  of  1860,  regulating 
foreclosure  of  mortgages,  both  as  to  mortgages  before  and  after  the 
act,  when  the  sale  is  under  a  decree  of  foreclosure,  and  holding  that 
the  law  of  the  remedy  does  not  enter  into  the  contract;  Nevltt  v. 
Bank,  6  Smedes  &  M.  522,  sustaining  the  validity  of  the  act  of  1843, 
prescribing  the  mode  of  proceeding  against  banks  for  violation  of 
their  franchises;  Briscoe  v.  Anketell,  28  Miss.  371,  61  Am.  Dec.  555, 
holding  the  legislature  has  power  to  shorten  the  period  of  limita- 
tion of  actions,  and  to  prescribe  new  rules  of  evidence  and  Judicial 
procedure,  all  as  to  past  and  future  rights  of  action;  Lawson  v. 
Jeffries,  47  Miss.  707,  12  Am.  Rep.  355,  collecting  numerous  authori- 
ties, holding  the  act  of  the  Mississippi  constitutional  convention  of 
1868,  granting  a  retrial  of  certain  cases,  was  void;  Liessley  v.  Phlpps, 
40  Miss.  801,  holding  that  a  law  materially  increasing  the  amount 
of  property  exempt  from  execution  is  as  to  past  contracts  void; 
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Priestly  t.  Watklna,  62  Miss.  806,  bolding  that  statute  of  1684.  eo- 
abling  tbe  suikftIbofs  to  order  registratloii  of  count;  bonds,  and  Id 
default,  stopping  payment,  was  void  as  to  OTitstandiDg  valid  bonds; 
State  v.  Ollllam,  18  Mont  99,  101,  107,  44  Pac.  386.  3!>8,  31  L.  R.  A. 
723,  726,  and  n.,  holding  that  statute,  eztendlDS  time  (or  redemption 
of  a  mortgage  on  sale,  and  reduclag  the  rate  of  interest  payable  tc 
a  purchaser  on  redemption,  does  not  Impair  the  obllgatloo  of  tbe 
contract  between  mortgagor  and  mortgagee:  Rader  v.  Bond  District, 
Se  N.  J.  L.  277,  278,  holding  that  the  legislature  may  alter  or  repeal 
a  charter  of  a  local  government  corporation,  but  no  such  rept'al  (.'an 
Impair  the  obligation  of  existing  contracts,  nor  deprive  creditors  ot 
remedies  for  enforcing  their  contracts  ezlating  when  they  were 
made;  Potts  v.  New  Jersey  Anna,  etc.,  Ca,  17  N.  J.  Eq.  400.  sus- 
taining validity  of  act  of  186G.  empowering  the  court  to  order  sale 
of  incumbered  corporation  property  free  from  incumbrances;  Danks 
v.  Quackenbash,  1  N.  T.  134,  13fi.  showing  that  the  exemption  lavv 
of  1842  is  nncoDstltutlonal,  because  it  Impairs  the  obligation  of  con- 
tracta  by  striking  at  tbe  remedy;  Morse  v,  Goold.  11  N.  T.  202,  G2 
Am.  Dec.  Ill,  holding  the  ezemptloo  law  of  1842  Is  not  unconstltu 
tlonal,  because  it  merely  modifies  the  remedy;  People  v.  Otis,  90 
N.  Y.  62,  holding  the  act  of  1880  for  the  relief  of  tbe  Manhattnu 
Savings  Institution,  unconstitutional,  as  the  efTe-ct  Is  to  destroy  tb« 
negotiable  character  of  bonds  issued  by  It;  Bunn  v,  Gorgas,  41  Pa. 
St  445,  holding  the  act  of  1861,  proyldlng  for  a  stay  of  execntloii 
on  proof  of  consent  of  a  majority  of  creditors.  Is  uuconstitutlounl: 
Pennlman,  Petitioner,  11  B.  I.  343,  holding  the  act  of  ISTT,  defining 
and  limiting  the  mode  of  enforcing  the  liability  of  stockholders  foi 
the  debts  of  corporationa,  alfected  the  remedy  onl^.  and  was  con- 
sUtutlonal;  Moore  v.  Letchford,  3S  Tex.  214,  216.  14  Am.  Rep.  367. 
869,  collecting  authorities  as  to  charges  In  laws  not  regarded  as  af- 
fecting the  liability  of  contracts  and  sustaining  the  law  of  186f 
making  all  Judgments  past  and  future  Hens  on  real  estate  of  th( 
debtor;  Olanella  v.  Blgelow,  96  Wis,  199.  71  N.  W.  115.  hoidins  tlmi 
Jurisdiction  had  not  been  taken  from  the  Circuit  Courts  over  pro- 
ceedings to  enforce  statutory  liability  of  atockbolders  against  estut« 
of  a  deceased  stockholder. 

Cited  also.  In  dissenting  opinions,  in  Cook  v.  Moffat,  B  How.  315 
12  L.  169,  majority  holding  that  State  laws  on  Insolvency  and  bank 
ruptcy  discharging  contracts  subsequently  made  was  void  as  tc 
past  contracts;  Thome  Y.  San  Frandsco,  4  Cal.  155,  150,  majoritj 
holding  that  act  of  1851,  providing  for  redemption  of  property  sole 
under  execution,  was  unconstltu tlonal;  Stafford  v.  Lick,  7  Cal.  im. 
majority  holding  that  section  41  of  the  recording  act,  requiring  prioi 
conveyances  to  be  recorded,  did  not  impair  validity  of  contracts 
nor  divest  vested  rights;  Aycock  v.  Martin,  37  Ga.  179,  discussing 
effect  of  previous  decisions  as  to  power  ot  States  to  legislate  con 
ceming  the  obligadons  and  remedies  of  contracts;  Jordan  v.  WImer, 
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45  Iowa,  72,  majority  holding  that  the  code  provision  that  a  vendor's 
Uen  after  conveyance  by  the  vendee  shonld  not  be  enforced,  unless 
the  Uen  was  recorded,  could  not  apply  to  sales  prior  to  the  act 
Cited  in  Von  Hoffman  v.  Qulncy,  4  Wall.  554,  18  L.  410,  arguendo, 
that  every  case  must  be  determined  by  Its  own  circumstances,  but 
any  legislation,  which,  under  the  form  of  modifying  the  remedy, 
impaired  substantial  rights,  was,  to  that  extent,  void;  Cook  v.  Gray, 
2  Houst.  470,  473,  81  Am.  Dec.  188,  190,  discussing  the  distinction 
between  the  obligation  of  a  contract  and  the  remedy,  collecting 
authorities;  Von  Baumbach  v.  Bade,  9  Wis.  590,  592,  593,  594,  595, 
reviewing  authorities  in  general  discussion  of  the  question  whether 
and  to  what  extent  the  remedy  formed  part  of  the  obligation  of  a 
contract,  and  see  note  to  same  case  in  76  Am.  Dec.  293.  See  note 
to  45  Am.  Dec.  251,  on  constitutionality  of  exemption  statutes,  re- 
lating to  personal  property. 

Sales  under  mortg^ages.—  The  power  of  sale  conferred  by  a  mort- 
gagor on  his  mortgagee  is  not  greater  than  that  delegated  by  the 
law  to  the  marshal  to  sell  and  convey  property  levied  on  under 
execution.  A  State  law  prohibiting  sale  of  property  under  execu- 
tion for  less  than  two-thirds  of  appraised  value  is  unconstitutional, 
as  to  Judgments  on  prior  contracts,  p.  614. 

The  following  cases  cite  and  rely  upon  this  principle:  Planters' 
Bank  v.  Sharpe,  6  How.  832,  12  L.  460,  as  example  of  legislation, 
which  impaired  obligation  of  a  contract  collecting  cases  and  ex- 
amples; Curran  v.  State,  15  How.  319,  14  L.  712,  holding  that  a  law 
withdrawing  real  property  of  a  bank  from  reach  of  legal  process 
Impaired  its  obligations  on  bills  previously  issued  by  the  bank 
and  was  void;  Moore  v.  Fowler,  Hemp.  537,  F.  C.  9,761,  holding  that 
the  operation  of  the  principle  was  restricted  to  contracts  made  be- 
fore the  passage  of  the  law;  Fisher  v.  Green,  142  111.  94,  31  N.  E. 
176,  holding  that  statute  of  1874,  taking  away  the  right  of  fore- 
closure and  sale  under  process  in  mortgage  or  trust  deed,  in  case  of 
the  death  of  the  mortgagor  or  holder  of  the  equity  of  redemption, 
was  void  as  to  pre-existing  mortgages  and  trust  deeds;  Fanning  v. 
Kerr,  7  Iowa,  462,  holding  that  the  act  of  1858,  concerning  fore- 
closure of  mortgages,  was  not  intended  to  interfere  with  the  con- 
tracts of  parties,  and  a  mortgagee  cannot  be  restrained  from  selling 
under  the  power  of  sale  in  his  deed;  Deering  v.  Boyle,  8  Kan.  536, 
12  Am.  Rep.  490,  holding  that  the  statute  provisions  relating  to  sales 
and  contracts  of  married  women  applies  to  a  note  given  by  a 
married  woman  in  payment  of  her  husband's  debt,  which  binds 
her  separate  estate  independently  of  statute;  W^illard  v.  Longstreet, 
2  Doug.  175,  holding  Michigan  law  of  1841,  prohibiting  sale  of  prop- 
erty on  execution  for  less  than  two-thirds  of  its  appraised  value, 
void  as  to  pre-existing  contracts;  Mundy  v.  Monroe,  1  Mich.  76,  hold- 
ing the  statute  of  1843,  forbidding  actions  of  ejectment  by  mort- 
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gagees  before  foreclosare  of  mortgage  and  expiration  of  time  of  re- 
demption, rold  as  to  prior  mortgages;  WllllauB  AppeiU.  72  Pa.  St. 
218,  holding  that  where,  by  statute,  specific  taiatloQ  of  a  borough 
wae  appropriated  for  payment  of  prior  Indebtedness,  the  legislature 
could  not  subsequently  autliorize  another  mode  of  applying  the  op- 
propMated  taxes;  Pennlman,  Petitioner,  11  B.  I.  350,  boldiiig  tbe  Stale 
law  of  1877,  defining  and  limiting  the  mode  of  enforcing  tbe  UnbiUty 
of  stockholders  for  the  debts  of  corporations,  affected  tbe  remedy 
only  and  waa  constitutional;  In  re  Kennedy,  2  S.  C.  224.  holding 
tbe  constitutional  proTlslon  providing  for  a  bomeBten.d  execution, 
and  the  act  passed  in  pursuance  thereof,  are  not  void  as  to  prior 
contracts  and  Uens  of  Judgments;  Taney  t.  Yancy,  S  Heisk.  350,  13 
Am.  Bep.  8.  holding  that  a  state  of  war  suspended  the  operation  of 
statute  of  UmitatloDfl,  and  that.  If  the  bar  became  complete.  It  was 
not  competent  for  the  legislature  to  revlTe  a  lost  remedy:The  Seques- 
tration Cases,  30  Tex.  700,  98  Am.  Dec.  BOl,  holding  the  stay  law  of 
1861  nnconstltntlonal.  collecting  and  reviewing  cases  denying  that 
the  remedy  forms  any  part  of  tbe  contract;  The  Homestead  Cases, 
22  Gratt.  293,  12  Am.  Rep.  S18,  holding  tbe  homestead  clause  In 
Vli^Inia  Constitution  and  act  of  1870  void,  as  to  debts  Incurred  be- 
fore tbe  Constitution;  Swinburne  v.  Mills,  17  Wash.  621,  61  Am.  St. 
Bep.  939.  50  Pac.  492,  holding  statute  staying  sale  on  foreclosure  of 
mortgage,  and  requiring  sale  to  produce  80  per  cent,  of  appralaed 
Talue,  void  as  to  existing  contracts. 

Distinguished  In  Hill  v.  Kessler,  63  N.  C.  440,  441,  442.  443.  hold- 
ing that  tbe  provisions  of  tbe  State  Constitution  as  to  bomextead 
and  exemptions  applied  to  pre«xi3t1ng  and  Bul)sequent  contracts 
and  were  constitutional;  Chadwlck  v.  Moore,  8  Watts  &  S.  50,  42 
Am.  Dec.  26S.  holding  the  State  law  of  1842,  suspending  for  a  year 
a  sale  on  execution  for  less  than  two-thirds  of  the  appraised  value, 
was  not  unconstitutional  as  to  prior  contracts,  the  diCerence  being 
that  in  the  principal  case  the  prohibition  was  perpetual;  Taylor  y. 
Steams,  18  Gratt  289,  commenting  on  Chadwlck  v.  Moore,  supra. 

Federal  process.—  Proceedings  on  executions  Issued  from  Federal 
courts  are  not  affected  by  State  legislation,  unless  such  leglglation 
Is  adopted  by  the  Federal  courts.  This  rule  authorizes  the  adoption 
of  a  State  law  only  as  a  whole,  and  without  alteration.  Adoption 
of  an  uncoustltutional  State  law  Is  Inoperative,  pp.  615.  61G. 

Cited  and  ruling  applied  In  Ex  parte  Boyd,  105  U.  S.  651,  26  Ii. 
1202,  holding  that  the  power  of  Congress  and  Federal  courts  ex- 
tends to  the  adoption  of  State  laws,  not  only  as  to  tbe  nature  and 
form  of  writs  of  execution  for  enforcing  Judgments,  but  also  as  to 
all  proceedings  thereupon;  Martin  t.  Gllmore,  72  IlL  107,  holding 
that  a  sale  on  execution,  and  aU  proceedings  thereunder  by  a  Uolted 
States  marshal  made  In  1854,  was  governed  by  the  State  laws  In 
force  at  time  of  such  sale  and  proceedings;  Minor  v.  President,  1 
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Smedes  &  M.  632,  43  Am.  Dec.  499,  holding  that  the  statute  of  1841, 
in  regard  to  sales  under  execution,  had  never  been  legally  adopted 
by  the  Circuit  Court  of  the  United  States  for  the  district,  as  the 
statute  required  advertisement  In  five  places  and  the  sale  in  three; 
Merchants'  Bank  v.  Evans,  51  Mo.  343,  holding  that  Federal  courts 
have  no  power  to  make  regulations  for  the  government  of  marshals 
in  collecting  sales  under  executions  different  from  those  required  by 
the  State  laws.  Cited  In  general  discussion  in  Sadlier  v.  Fallen,  2 
Curt  193,  F.  C.  12,209,  on  effect  of  a  discharge  under  State  in- 
solvency laws  on  an  imprisonment  for  debt  under  process  of  Federal 
courts;  Gorham  v.  Wing,  10  Mich.  498,  on  effect  of  rule  of  Federal 
Circuit  Court  and  power  of  court  to  adopt  State  laws  to  make  a  dis- 
tinction, based  on  the  time  when  cause  of  action  accrued. 

Miscellaneous.— Beebe  v.  State,  6  Ind.  517,  63  Am.  Dec.  405,  on 
the  right  of  the  courts  to  review  the  exercise  of  legislative  discre- 
tion, to  ascertain  if  the  Constitution  has  been  violated,  as  applied  to 
the  prohibition  law  of  1855;  Black  v.  Carroll,  24  Md.  258,  as  having 
been  used  arguendo,  that  the  act  of  1861,  chapter  17,  staying  execu- 
tion of  sales  on  mortgages,  was  unconstitutional,  point  not  de- 
cided. 

2  How.  619-653,  11  L.  619,  GAINES  y.  CHEW. 

Multifariousness  is  a  seeking  to  enforce  against  different  indi- 
viduals, demands  which  are  wholly  disconnected;  every  case  must 
be  governed  by  its  own  circumstances,  and  the  court  must  exercise  a 
sound  discretion  on  the  subject,  p.  642. 

The  following  cases  cite  and  apply  the  rule  sustaining  the  objec- 
tion of  multifariousness:  Eastern  Building  &  Loan  Assn.  v.  Den- 
ton, 65  Fed.  570,  31  U.  S.  App.  187,  bill  to  foreclose  separate  mort- 
gages by  the  same  mortgagor  to  same  mortgagee  on  different  prop- 
erties since  sold  to  different  persons,  who  are  made  defendants  in 
one  suit;  Central  Nat  Bank  v.  Fitzgerald,  94  Fed.  20,  bill  by  cred- 
itors against  an  administratrix  and  creditor,  to  set  aside  a  transfer 
of  property  as  a  fraudulent  preference,  and  also  to  settle  the  rights 
and  equities  in  certain  realty  in  which  the  defendant  creditor  had 
no  interest;  Mecham  v.  Williams,  9  Ala.  847,  a  bill  charging  several 
defendants  with  distinct  wrongful  acts  relative  to  different  slaves 
to  which  plaintiff  had  an  equitable  title;  Felder  v.  Davis,  17  Ala. 
424,  bill  for  discovery  and  enforcement  of  trust  of  slaves  against 
several  defendants,  who  had  become  purchasers  of  such  slaves; 
Keyes  v.  L.  Y.  G.  W.  &  W.  Co.,  53  Cal.  734,  bill  to  enjoin  several 
miners  from  polluting  a  river  by  depositing  therein  the  debris  and 
talntings  from  their  several  mines;  Spencer  v.  Whitehead,  75  Ga.  209, 
bill  by  independent  plaintiffs  to  recover  from  several  parties  hav- 
ing purchased  goods  from  an  insolvent  debtor  of  plaintiff,  the  value 
of  the  goods  on  ground  of  alleged  fraudulent  conversion;  Roberts 
v.  Starke,  47  Miss.  261,  bill  by  a  trader  seeking  recovery  of  stock 
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in  trade  for  an  account  and  for  declaration  of  a  rpsultlDg  trust, 
holding  that  when  a  b<U  comblnei  separable  subjects  and  di^mands 
dlSerent  modes  of  relief  against  defendants,  not  biivlag  a  commu- 
nltf  of  Interest,  and  against  whom  does  not  assert  a  conimon  right. 
It  Is  muldfarious;  Jones  t.  Poster,  BO  Miss.  53,  Ull  to  enforce  Hen 
on  notes  by  same  defendant,  some  of  which  were  givca  to  plaintiff 
for  purchase  money  on  sales  by  him  aa  guardian  of  minors,  others 
on  sales  by  him  as  administrator;  Columbus,  etc.,  Co.  v,  Humphries, 
64  Miss.  276,  1  So.  233,  blU  by  two  legatees  and  a  devisee  of  another 
legatee  to  compel  accounting  to  forecloae  a  tmst  deed  for  an  account- 
ing by  testator's  partner,  to  cancel  deeds,  and  to  siilijoct  to  the  pay- 
ment of  the  legacies  choses  In  action  held  by  a  third  party;  Jones 
T.  Paul,  9  Mo.  296  <2&4).  bill  to  set  aside  a  deed  aa  frandulest  and 
void  as  to  credltora,  and  alleging  that  the  same  dei^d  was  a  mort- 
gage, to  compel  the  mortgagee  to  account,  and  thiit  complainant 
might  be  permitted  to  redeem;  Slalcup  v.  Gamer,  '26  Mo.  73,  peti- 
tion to  reform  two  deeds  on  the  ground  of  misdesi'riptlon.  made  by 
different  parties,  and  Intended  to  relate  to  same  triut  of  land,  but 
conveying  different  interests,  and  defining  two  kinOs  of  multifari- 
ousness; Montserrat.  etc.,  Co,  t.  Coal  Mining  Co.,  HI  Mo.  157.  42 
8.  W.  824,  bill  to  compel  stockholders  to  pay  the  imjiald  balances 
on  their  stock  subscriptions,  and  damages  against  president  of  the 
corporation  for  waste  and  misappropriation  of  corporate  fnnda; 
Washington  City  Savings  Bank  v.  Thornton,  83  Va.  li:r>.  2  8.  B.  195, 
bin  to  obtain  personal  decree  against  defendant  as  Imlnrser  of  notes, 
also  decree  by  way  of  damages  for  breach  of  wnii;inty.  to  quiet 
title  to  part  of  the  land  as  to  otber  defendants,  and  for  sntc  of  land 
to  pay  the  notes,  and  for  Injunction  to  restrain  cnttiii!;  of  timber. 

In  the  following  citing  cases  the  bill  has  been  held  to  be  not  mul- 
tifarious: Oliver  V.  Piatt,  3  How.  411,  11  L.  658,  a  tiill  to  declare 
a  trust  of  land  In  which  several  joint  purchasers  cl.iinied  to  be  in- 
terested, and  where  the  interests  were  so  Involved  fb;it  Justice  could 
not  be  done  without  Joining  all  claimants;  Patteisoii  v.  Oaines,  6 
How.  582,  12  L.  566.  a  further  appeal  in  the  matter  of  the  principal 
case;  Barney  v.  Latham,  103  U.  B.  215,  26  L.  518,  tiiilillng  when  no 
objection  was  taken  In  lower  court  on  ground  of  uiiUifariouBness, 
It  could  not  be  raised  to  defeat  the  right  of  remnvnl;  Brown  v. 
Guarantee  Trust  Co.,  128  n.  S.  410,  413,  32  L.  470,  471,  0  S.  Ct,  127, 
130,  a  croBB-blU  for  foreclosure  of  a  mortgage  on  the  property  of  a 
co-defendant,  and  specific  performance  of  a  contro^'i  roi-  Kiilo  be- 
tween other  defendants,  all  relating  to  same  proi)ert.v;  Roberts  v. 
Northern  Pac.  R,  R.  Co.,  158  U.  S.  29,  39  L.  883.  15  S.  i ;t.  7tiG,  a  bill 
to  quiet  title  against  several  defendants;  Gaines  v.  Slausseaux,  1 
Woods.  120,  121.  F.  O.  5,176,  bill  to  recover  possession  of  distinct 
tracts  of  land,  under  distinct  conveyances,  where  the  main  ground 
of  defense  is  common;  Cent.  Fac.  R.  Co.  v.  Dyer,  1  Sawy.  650,  F. 
O.  2,552,  bill  to  determine  the  estate  of  several  defendants  in  land 
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over  which  the  line  of  the  railroad  ran,  when  all  the  defendants 
were  interested  to  defeat  the  railroad  company's  claim  of  prior  title; 
The  Mining  Debris  Case,  8  Sawy.  636.  637,  638,  16  Fed.  32,  33,  34, 
bill  to  restrain  several  defendants,  working  independent  mines,  from 
working  by  the  hydraulic  process,  so  as  to  pollute  the  same  stream; 
Pierpont  v.  Towle,  2  Wood.  &  M.  34,  F.  0.  11,152,  holding  that  to 
prevent  multiplicity  of  suits  by  injunction,  was  good  ground  for 
chancery  jurisdiction,  notwithstanding  a  remedy  existed  at  law; 
Sheldon  v.  Keokuk,  etc..  Packet  Co.,  10  Biss.  473,  and  Bunnel  v.  Stod- 
dard, 4  Fed.  Cas.  682,  bill  by  children  and  heirs,  with  administrators 
of  deceased  children,  to  enforce  a  trust  and  to  set  aside  convey- 
ances alleged  to  have  been  procured  by  fraud;  8  Fed.  770,  a  bill 
by  two  separate  judgment  creditors  to  reach  property  fraudulently 
conveyed  away  by  their  common  debtor;  Stafford  Nat.  Bank  v. 
Sprague,  19  Blatchf .  532,  8  Fed.  379,  a  bill  praying  foreclosure  of  a 
judgment  lien  on  the  Interest  of  the  judgment  debtors  In  land,  and 
also  the  setting  aside  of  a  prior  trust  deed  made  by  them  of  same 
land;  Norris  v.  Hassler,  22  Fed.  403,  bill  by  several  bondholders  to 
compel  the  trustee  to  account  for  moneys  and  property  pertaining 
to  the  trust;  Mills  v.  Hurd,  32  Fed.  129,  bill  by  a  stockholder  trustee 
and  creditor  of  an  unincorporated  association  against  co-trustees  for 
winding  up,  for  an  accounting  and  appointment  of  a  receiver  and 
to  enjoin  a  proposed  fraudulent  sale  by  the  trustees;  United  States 
V.  Guglard,  79  Fed.  24,  bill  alleging  trespass,  cutting  and  removal 
of  timber,  and  purchase  and  disposal  thereof  by  a  third  party,  pray- 
ing injunction  against  the  cutting  and  removing  and  accounting  by 
both  defendants;  Halsey  v.  Goddard,  86  Fed.  28,  bill  alleging  two 
alternative  grounds  on  which  a  complainant  may  be  entitled  to  an 
estate,  and  where  some  of  the  defendants  may  not  be  interested  in 
all  the  questions  that  may  arise  In  the  suit;  Horton  v.  Sledge,  29  Ala. 
495,  bill  for  partition  and  account  of  rents  and  profits,  against  a 
tenant  in  common  holding  part,  and  a  trustee  who  had  possession 
of  the  whole  until  delivery  of  the  portion  to  the  co-defendant,  the 
accounts  being  intermixed;  Fleming  v.  Gilmer,  35  Ala.  68,  bill  by 
married  woman  against  the  executor  and  sole  legatee  of  her  trustee, 
seeking  account  of  rents  and  profits,  recovery  of  the  property,  and 
appointment  of  a  new  trustee;  Boyd  y.  Hunter,  44  Ala.  718,  bill 
seeking  to  recover  rents  derived  from  a  lease  by  plaintiiTs  husband 
of  her  dower,  and  also  rents  against  the  administrator,  personally 
accrued  before  and  after  the  allotment  of  dower;  Winter  v.  Smith, 
45  Ark.  553,  bill  by  beneficiary  in  a  trust  against  the  settler  trustee, 
and  others  who  had  possessed  themselves  of  distinct  portions  of  the 
trust  property,  for  an  accounting;  State  v.  Churchill,  48  Ark.  436, 
3  8.  W.  357,  bill  against  State  treasurer,  and  the  three  sets  of  bonds- 
men on  his  three  several  terms,  for  an  accounting,  where  the  ac- 
counts were  so  conferred  as  to  render  it  difficult  to  determine  which 
terms  should  be  charged  with  the  delinquency;  De  Wolf  y.  Sprague 
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Mfg.  Co.,  49  Conn.  298,  bill  by  holder  of  a  judgment  Hen  on  real 
estate  for  foreclosure  of  the  lien,  and  for  possession  against  the 
owner,  and  to  set  aside  an  alleged  prior  trust  mortgage,  making 
the  trust  mortgagees  co-defendants;  City  Bank  y.  Bartlett,  71  Ga. 
806,  bill  by  stockholders  to  rescind  subscriptions  on  ground  of  al- 
leged fraud,  and  for  various  reliefs  against  the  agents,  stockholders 
and  directors  of  the  bank;  Thornton  v.  Houtze,  91  IlL  220,  holding 
that  an  objection  for  multifariousness  cannot  be  urged  for  the  first 
time  in  an  amended  answer,  filed  on  the  first  day  of  the  hearing; 
Roberts  v.  Abbott,  127  Ind.  87,  26  N.  B.  566,  holding,  in  an  action 
to  set  aside  a  probated  will  and  to  probate  a  lost  will,  purchasers 
of  land  from  the  devisee  under  the  probated  will  are  proper  parties 
defendant;  PoweU  v.  Spaulding,  3  G.  Greene,  462,  a  bill  by  several 
tenants  In  common  to  set  aside  decrees  of  partition  on  ground  of 
alleged  fraud,  holding  as  the  rule  that  where  there  is  unity  in  in- 
terest as  to  the  object  to  be  attained  by  the  bill,  the  parties  seeking 
redress  may  join  in  the  same  complaint,  and  maintain  their  action 
together;  Warren  v.  Warren,  56  Me.  368,  bill  by  heirs  of  a  deceased 
partner  for  an  accounting  against  executors  of  surviving  partner, 
alleging  overdraft,   the  accounting  involving  transactions  of  the 
business  under  prior  different  partnerships;  Lockwood  Co.  v.  Law- 
rence, 77    Me.    310,    52    Am.    Rep.   770,    biU    to    enjoin    nuisance 
by  several  Independent  defendants  throwing  refuse  into  a  stream; 
Chew  V.  Glenn,  82  Md.  375,  33  Atl.  723,  bill  for  specific  performance 
of  agreement  to  loan  money  on  mortgages,  and  for  commissions  on 
several  completed  transactions;  Torrent  v.  Hamilton,  96  Mich.  161, 
54  N.  W.  634,  bill  by  the  holder  of  four  mortgages,  given  by  same 
mortgagor,  to  foreclose  the  mortgages,  three  of  which  covered  parts 
of  the  land  Included  in  the  fourth,  which  was  the  first  in  order  of 
date;  Butler  v.  Spann,  27  Miss.  238,  bill  by  trustee  to  recover  pos- 
session of  trust  property  in  the  hands  of  several  defendants,  claim- 
ing title  from  cestui  que  trust;  Richardson  v.  Brooks,  52  Miss.  123, 
bill  by  minor  heirs  for  cancellation  of  deeds  executed  in  fraud  of 
their  rights,  for  an  accounting  against  purchasers,  and  for  posses- 
sion of  the  land;  Waller  v.  Shannon,  53  Miss.  502,  bill  by  a  judgment 
creditor   to   vacate   fraudulent   conveyances    to   different   parties; 
Whitfield  V.  Evans,  56  Miss.  492,  bill  by  judgment  creditors  against 
an  administrator  on  his  general  administration  bond,  and  a  bond 
given  for  application  of  sale  moneys,  and  against  the  two  sets  of 
sureties  for  a  devastavit;  Hardie  v.  Bulger,  66  Miss.  583,  6  So.  187, 
bill  by  stockholders  in  a  hotel  company  to  cancel  distinct  convey- 
ances of  the  corporate  property  made  under  an  invalid  directors' 
resolution;  Eastman  v.  Savings  Bank,  58  N.  H.  421,  bill  for  the  ap- 
pointment of  a  receiver  to  collect  from  some  of  defendants  moneys 
due  to  the  bank,  and  for  an  order  placing  same  to  credit  of  depos- 
itors therein;  Ran  v.  Small,  144  Pa.  St  309,  22  Atl.  742  (in  judgment 
in  lower  court  affirmed  on  appeal),  bill  by  administrator  against  two 
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sets  of  executors,  and  a  cori>oration,  for  discoyery  and  an  account; 
Bartee  t.  Tompkins,  4  Sneed,  636,  bill  by  creditors  to  set  aside  fraud- 
ulent conveyances  to  different  grantees,  and  not  innocent  purchas- 
ers, and  recovery  of  the  property  and  accounting;  Clegg  ▼.  Vamell, 
18  Tex.  802,  where  several  executions  against  the  husband  in  favor  of 
different  plaintiffs  are  levied  on  property  claimed  by  the  wife,  she 
may  enjoin  all  the  executions  In  one  suit;  Ix>ve  v.  Keowne,  58  Tex. 
196,  action  by  heirs  against  the  administrator,  and  two  sets  of  sure- 
ties, for  discovery  of  property  wrongfully  converted,  for  which  each 
set  of  sureties  was  liable,  judgment  and  accounting;  Lewis  v.  St 
Albans  Iron,  etc..  Works,  50  Yt  482,  bill  by  a  stockholder  against 
the  corporation,  and  its  directors  and  treasurer,  alleging  various 
fraudulent  transactions,  praying  restitution  and  discovery;  Common- 
wealth V.  Drake,  81  Va.  816,  bill  to  subject  to  lien  of  a  judgment  the 
debtor's  estate  alleged  to  have  been  fraudulently  conveyed  to  vari- 
ous parties  in  coUusion  with  debtor;  Yates  v.  Law,  86  Ya.  123,  9  8. 
B.  510,  bill  to  have  profits  of  a  lease  collected  and  applied  to  pay 
certain  decrees  against  plaintiff  and  insolvent  defendant,  with  a 
prayer  for  an  account  to  ascertain  the  rights  of  parties;  Jordan  v. 
Liggan,  95  Ya.  618,  29  8.  B.  381,  bill  to  set  aside  a  deed  of  trust,  and 
also  charging  that  one  of  the  debts  secured  by  it  Is  fraudulent; 
Grumllsh  v.  Bailroad  Co.,  28  W.  Ya.  631,  a  bill  to  restrain  a  corpora- 
tion from  disposing  of,  and  compel  an  accounting  for,  mortgage 
bonds  In  danger  of  being  lost,  and  for  administration  of  the  bonds; 
Bassett  v.  Warner,  28  Wis.  688,  complaint  in  equity  by  h^rs  to  com- 
pel an  accounting  by  administrator,  and  to  set  aside  conveyances 
made  by  him.  Bee  note  to  15  Am.  Dec.  428,  429,  on  joinder  of  defend- 
ants in  equity. 

Xultifarieus  pleading. —  A  bill  to  recover  real  estate  from  sev- 
eral defendants,  claiming  as  purchasers  under  a  common  source  of 
title,  by  one  who  disputes  and  claims  adversely  to  that  source, 
avoids  multiplicity  of  suits  and  is  not  multifarious,  pp.  643,  644! 

Cited  and  followed  in  Derbes  v.  Bomero,  28  La.  Ann.  645,  holding 
that  a  petitory  action  against  several  parties  In  possession  of  a 
tract  of  land  as  trespassers,  depended  on  the  aggregate  value  of  all 
the  lots  sued  for,  not  on  the  individual  value  of  each  lot;  Yicksburg, 
etc.,  B.  Ca  V.  Elmore,  46  La.  Ann.  1243,  15  So.  704,  holding  that  par- 
ties without  titles,  occupying  lands,  might  be  joined  as  defendants 
In  a  suit  for  the  lands  by  plaintiff  asserting  ownership. 

Probata  Court  In  TioulslMia  has  exclusive  jurisdiction  of  the 
proof  of  wills,  both  of  real  and  personal  property,  p.  645. 

Cited  approvingly  and  relied  upon  in  Adams  v.  Preston,  22  How. 
488,  16  L.  278,  holding  that  Supreme  Court  of  United  States  would 
not  review  the  judgment  of  a  State  inferior  court  where  there  was 
an  appeal  to  the  Supreme  Court  of  the  State;  Adams  v.  De  Cook, 
McAlL  258,  F.  C.  51,  holding,  under  the  laws  of  California,  jurisdic- 
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tloQ  of  wlllB,  both  of  reatt7  and  persooaltri  1b  Tested  In  the  Probate 
Courts.    Note  the  srllabofi  In  this  reiwrt  u  to  Eagllsli  jurlEcllctlon 
is  erroQeons;  Gould  t.  Goald,  3  Story.  537,  F-  0.  0.637.  to  same  effect,    ' 
bat  holding  thst  equity  has  Jurisdiction  to  relieve  in  ca»ies  of  fraud   | 
in  settlement  of  probste  accounts;  Bills  t.  Davis,  4  ^ooils.  14,  F.  C.   ; 
4.402.  holding  Federal  court  of  Louisiana  has  no  jurisdiction  of  a 
bill  by  bclr-at-iaw  to  set  aside  a  decree  of  Probate  Ciiurt,  admitting   ] 
a  win  to  probate;  Southworth  t.  Adams,  9  Blss.  523,  i  Fed.  3,  collect- 
ing cases  showing  that  Federal  courts  have  no  probate  Jurisdiction, 
but  holding  that  a  suit  by  an  alleged  legatee  under  a  lo»t  vlll  may, 
on  the  ground  of  diverse  citizenship,  be  removed  Into  a  Federal  ' 
court;  Hoover  v.  York,  30  La.  Ann.  (Pt.  I)  756,  holdiiig  that  a  Rult  < 
by  persons  claiming  as  heirs  to  set  aside  a  probated  n-ill  belonged  I 
to  the  Jurisdiction  of  the  court  which  decreed  the  probate:  Dower  ' 
T.  Seeds,  28  W.  Va.  ISl,  S7  Am.  Rep.  657,  holding  that  the  exclusive  ' 
Jurisdiction  of  Probate  Courts  in  Louisiana  was  because  the  State  ' 
law  was  founded  on  civil  law,  and  that  Probate  Courts  could  set  up  ' 
lost,  suppressed  or  destroyed  wills  in  that  State. 

Beiuity  —  Fratid  and  -wills.— Equity  has  generally  a  concurrent 
Jurisdiction  vrith  a  court  of  law  In  fraud,    but  not  wliere  a  will  is  ' 
charged  to  have  been  obtained  through  fraud,  since  In  such  cases 
the  Probate  Court  has  exclusive  Jurisdiction  by  reason  of  Its  Juris- 
diction over  the  probate  of  wills,  pp.  64S,  646. 

Citing  and  ruling  followed  In  Goodenow  v.  Mllllken,  1  Hask.  351,  | 
F.  C.  6,636,  money  paid  by  a  debtor  as  fraudulent  Judgment  may 
be  recovered  by  the  assignee  In  equity  or  at  law;  Day  v.  New  ' 
England,  etc.,  Co.,  7  Fed.  Cas.  254,  affirming  Jurisdiction  of  Federal 
courts  In  suits  to  enjoin  infringement  of  a  patent,  plaintiff  alleging 
frand  In  a  deed  set  up  by  way  of  defense;  Ewell  v.  Tidweii,  20 
Ark.  141,  142,  holding  a  court  of  chancery  has  no  jurisdiction  to 
declare  a  will  void  for  fraud,  in  being  made  under  an  assumed  name. 
to  defraud  creditors;  State  v.  McGlynn,  20  Cal.  268,  81  Am.  Dec. 
125,  holding  a  decree  of  the  Probate  Court  admlttinp  a  title  to 
probate,  not  reversed  by  the  appeliate  court.  Is  final  and  conclu- 
sive, and  cannot  be  set  aside  in  chancjery  on  the  ground  of  fraud; 
Luther  v.  Lother,  122  111.  565,  13  N.  B.  168,  holding  tliat  if  a  juris- 
diction Is  given  by  statute,  as  In  Illinois,  to  courts  of  chancery  to 
set  aside  probates  of  will,  it  must  be  strictly  pursued;  Waters  v. 
Stlckney,  12  Allen,  4,  14,  90  Am.  Dec.  123,  132.  holding  t)iat  decrees 
of  Probate  Courts  In  matters  of  probate  within  their  jurisdiction 
are  conclusive  on  courts  of  common  law,  and  cannot  be  reversed 
by  writ  of  error  or  certiorari,  collecting  authorities;  Gay  v.  Gliilian, 
92  Mo.  262,  1  Am.  St  Rep.  718,  6  S.  W.  11,  holding  tliat  a  court  of 
equity  will  interfere  when  the  fraud  does  not  go  to  the  whole  will, 
or  consists  in  unduly  obtaining  the  consent  of  the  next  of  liin  to 
the  probate;  Stowe  v.  Stowe,  140  Mo.  602,  41  S.  W.  0.)4,  reviewing 
cases  and  holding  that  the  ruling  has  been  uniform  in  the  State, 


387  Gaines  v.  Chew.  2  How.  619-<>53 

that  courts  of  equity  have  no  Jurisdiction  to  set  aside  wills  for 
fraud;  Trustees  v.  Wilkinson,  36  N.  J.  Bq.  142,  holding  that  ques- 
tions as  to  legality  of  execution  of  will,  capacity  of  testatrix,  and 
existence  of  undue  influence,  cannot  be  tried  in  a  bill  by  bene- 
ficiaries whose  legacies  were  charged  on  land;  Morningstar  ▼.  Selby, 
15  Ohio,  365,  46  Am.  Dec.  582,  holding  a  Court  of  Chancery  cannot 
entertain  a  suit  to  set  up  a  lost  or  destroyed  will;  Domestic,  etc., 
Missionary  Society  v.  Eells,  68  Vt  501,  505,  54  Am.  St.  Rep.  890, 
8W,  35  Atl.  465,  466,  holding  equity  has  no  jurisdiction  to  estab- 
I  lish  a  suppressed,  destroyed,  or  spoliated  will,  as  by  the  statutes 

of  Vermont  the  Probate  Court  has  exclusive  Jurisdiction  of  pro- 
bates; In  Matter  of  Probate  of  Timothy  Jackman,  26  Wis.  107, 
holding  that  in  Wisconsin,  the  Jurisdiction  concerning  probates  and 
administrations  was  vested  in  the  County  Courts,  whose  decisions 
were  conclusive  unless  appealed;  Holden  v.  Meadows,  31  Wis.  289, 
repeating  the  rule,  but  not  deciding  that  it  applied  in  State,  as  the 
plaintiff  had  been  guilty  of  unreasonable  delay  in  asserting  her 
rights.  Cited  also  in  WiU  of  Ladd,  60  Wis.  193,  50  Am.  Rep.  358, 
18  N.  W.  737,  generally  discussing  but  not  deciding  the  question 
as  not  involved  in  the  case  at  bar.  See  notes  to  11  Am.  Dec.  657, 
on  relief  in  equity  against  fraudulent  wiU,  90  Am.  Dec.  136, 
on  po-wers  of  Court  of  Probate  to  revoke  probates  of  wills  for 
fraud;  54  Am.  St.  Rep.  219,  on  refusal  of  equity  to  enjoin  assertion 
of  a  win  on  ground  o(  alleged  fraud. 

Distinguished  in  Belton  v.  Summer,  31  Fla.  146,  12  So.  373,  21 
L.  R.  A.  156,  and  n.,  holding  that,  in  collateral  proceedings,  the 
effect  of  the  probate,  as  prima  facie  evidence  of  the  validity  of  a 
will  as  to  real  property,  may  be  overcome  by  other  evidence  which 
establishes  its  invalidity;  Gilkeson  v.  Smith,  5  W.  Va.  129,  130, 
where  fraud  did  not  enter  into  the  case  and  the  question  was  as 
to  validity  of  a  probate  granted  by  a  court  of  Confederate  States, 
the  remedy  was  in  court  of  law. 


> 


Will  —  Probate.— Title  cannot  be  set  up  under  a  will  before  the 
will  has  been  proved,  but  a  bill  in  equity  will  lie  to  obtain  discovery 
of  a  will  alleging  to  have  been  fraudulently  suppressed,  and  the 
answers  made,  be  used  as  evidence  to  establish  the  suppressed 
will,  and  revoke  probate  already  granted  in  the  Court  of  Probate, 
p.  646. 

Cited  and  affirmed  in  Gaines  v.  Hennen,  24  How.  566,  16  L.  774, 
being  a  further  appeal  in  the  matter  of  the  principal  case;  Moore 
V.  Gre^e,  2  Curt  204,  F.  C.  9,763,  holding  a  will  of  lands  in  Rhode 
Island  cannot  be  admitted  as  evidence  of  a  devise  until  proved  in 
court  of  competent  authority;  Warner  v.  Daniels,  1  Wood.  &  M. 
112,  F.  C  17,181,  holding  that  when  the  aid  of  chancery  is  indis- 
pensable to  obtain  discovery  of  important  facts,  the  Federal  Cir- 
cuit Court  can  take  Jurisdiction  of  the  application;  McDaniel  v. 
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PatdBon,  98  Cal.  99,  27  Pac.  654,  holding  that  a  conrt  of  equity 
has  no  Jurlsdicdoii  to  five  reUef  In  s  case  irhere  a  ^lll  has  been 
fraudulently  suppressed,  and  one  of  the  two  witnesses  required  foi 
probate  Is  the  spoliator;  Harris  t.  Tlserean,  Et2  Ga.  162,  21  Am. 
Rep.  248,  holding  that  In  equity  a  bill  might  be  filed  to  altnoti  n 
troBt  to  property  nnder  a  spoliated  win,  which,  all  tbe  wlcui'^s^'s 
being  dead,  conld  not  be  probated;  Mornlngstar  t.  Belby,  15  Ohio, 
3G5,  45  Am.  Dec  6S2,  holding  that  unless  a  blU  was  frniucl  for  a 
discovery  In  aid  of  a  Probate  Court,  a  Court  of  Chanoiry  bnil  mi 
Jurisdiction  to  set  up  a  lost  or  deotroyed  wUI;  Olney  v.  Aiii;e!l,  5 
R.  I.  202,  73  Am.  Dec.  03,  holding  that  a  biU  wtU  not  He  by  U't'atei.s 
under  a  will  proved  In  the  Stato  where  deceased  dlt-d.  but  u«i 
proved  or  recorded  In  the  State  of  suit,  for  an  accountiug  from  the 
administrator  appointed  on  the  property  In  Btato. 

Pederal  aqnitj  jurisdiction  extends  to  the  establishing  of  a  will 
fratidulently  suppressedi,  where  the  State  Probate  Court  refuses  to 
take  Jurisdiction,  and  there  Is  no  remedy  In  tbe  blgber  State  courts, 
pp.  646,  647. 

Cited  In  Case  of  Broderick's  Win,  21  WaU.  512,  22  L  603,  holding 
a  court  of  equity  has  no  Jurisdiction  to  avoid  a  will  on  grouuiJ 
of  fraud,  mistake  or  forgery, 

WUI  —  Collateral  attack.— In  a  claim  to  real  estate  In  Lotilsimia 
by  an  belr-at-law  as  against  the  devisee,  the  will  Is  brnugbt  before 
the  court  collaterally,  tbe  remedy  Is  at  law  and  not  In  equity,  anil 
the  District  Courts  have  Jurisdiction,  not  the  Probate  Court,  pp. 
648.  64S. 

Eqiiit7  —  OonatmetlT*  trust.— In  a  suit  to  recover  real  estnle 
charging  executors  of  will  with  fraud  and  the  purtbasers  wlib 
notice,  they  must  be  considered  as  holding  the  property  In  trust,  nnd 
the  powers  of  a  court  of  chancery  are  required  to  do  complete 
justice  between  tbe  parties,  pp.  649-650. 

Cited  and  principle  applies  In  Gaines  v.  Musseaux,  1  T^'oods,  122, 
P.  C.  6,176,  being  another  suit  to  recover  real  estate  under  tbe  n-lll 
In  the  principal  case;  Foster  v.  Bwasey,  8  Wood,  ft  M  221,  F.  C, 
4,984,  holding  that  a  court,  having  once  obtained  junsdlptkin  tn 
eqalty  on  proper  grounds,  may  proceed  to  finish  tbe  cnse.  i-.ttb^^i 
than  send  the  parties  to  new  actions  at  law;  Partee  v  Thoui.iK.  ii 
Fed.  773,  holding  Federal  courts  in  Tennessee  have  Jiirisdk-tiotj 
to  enforce  the  trusts  of  a  will  at  suit  of  a  cestui  que  trust,  wbc 
has  been  deprived  of  posBesslon  by  a  breach  of  trust;  Amory  v, 
Amory,  1  Fed.  Cas.  773,  holding  that  Federal  Circuit  Court  would 
entertain  a  bill  In  equity  to  restrain  executors  from  Betting  up  ot 
using  a  wlU  to  defeat  the  legal  rights  of  a  widow. 

Xxpresa  trusts  are  abolished  by  the  law  of  Loulsliinii.  but  thia 
does  not  extend  to  truste  Implied  by  law  from  the  fraud  of  ao  indi. 
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Ml  -who  has  wrongfoUr  pOBBeaaed  tiimHclf  of  anotber'B  proi»- 
,  D.  6S0. 

ted  and  prlndpto  applied  In  Flanders  t.  Thompeon,  8  Woods, 
F.  C.  4,853,  holdlDg  a  pnrcbase  by  an  asBlgiiee  In  banlcruptc; 
ts  own  name,  with  jotmey  of  ttae  bankrupt,  subjects  the  property 
,  reenltlns  trust  in  fsTor  of  the  bankrupt's  estate;  Manning  t. 
'den,  &  Sawy.  S78,  F.  0.  9,043,  holding  that  a  purchase  In  his 
I  name,  by  an  attomey-at-law,  of  property  which  he  had  en- 
ed  to  buy  for  a  client,  Implied  a  trust  In  favor  of  tlie  client 
cb  equity  would  enforce;  Succession  of  Franklin,  7  La.  Ann. 
holding  that  a  bequest  for  the  purpose  of  founding  an  academy 
renneasee,  was  a  prohibited  fidel  commlssum  under  the  laws 
.Aulslana;  Perin  t.  McMtcken,  16  La.  Ann.  158,  a  testamentary 
losltlon  for  the  foundation  and  maintenance  of  colleges  under 
administration  of  a  municipal  corporation  Is  a  prohibited  fldei 
imlBBum. 

sderal  sqalty  JorlBdlctlon. —  In  a  proceeding  In  equity  In  the 
eral  court  In  which  the  validity  of  a  will  Is  called  in  question, 
court  may  direct  an  Issue  devlsant  vel  non  to  be  tried  at  law, 


ited  and  affirmed  In  Patterson  v.  Gaines,  6  How.  SS4,  12  L.  537, 
ig  a  further  appeal  in  the  matter  of  the  principal  case;  Fuentea 
lalnes,  1  Woods,  115,  P.  C.  5,145,  holding  that  when  the  validity 
i  will  fs  brought  In  question  Inctdentally  on  questions  of  title 
;>roperty,  it  Is  open  to  fnvestlgation  in  any  court  Id  which  the 
:  may  be  litigated,  whether  a  State  or  Federal  court 
flsceilaneous. —  Gaines  v.  Eennen.  24  How.  565,  16  L.  774.  being 
iirtber  appeal  In  principal  case;  Davis  v.  Gaines,  104  U.  8.  406, 
L.  764,  being  another  appeal;  Gaines  t.  LIzsrdl.  1  Woods,  59, 
1.  6,174,  as  not  conflicting  with  a  decision  that  a  recovery,  either 
damages  for  detention,  or  of  the  price  as  for  a  sale,  changes 

title  to  property,  and  Is  Itself  an  election  to  hare  the  money 
lead  of  the  property;  Dupuy  v.  Bemles,  2  La.  Ann.  514,  in  gen- 
1  diacnasion  or  concurrent  Jurisdiction  of  State  and  Federal 
rts,  as  afForcQng  redress  for  all  wrongs  under  dlOerlng  forms  of 
cedure;  Bledsoe  r.  Erwln,  83  La.  Ann.  618,  holding  if  a  charge 
nullity  of  Judgment  had  been  coupled  with  a  main  and  con- 
ling  demand,  the  question  of  validity  of  Judgment  could  be  In- 
red  Into  by  any  court  having  Jurisdiction  of  that  demand; 
ijolle  T.  Ferrle,  23  N.  T.  100,  as  to  presumpUons  being  In  favor 
I  marriage  having  taken  place,  to  be  negatived  only  by  dlsprov- 

erery  reasonable  probability. 

low.  SBS-711,  11  L.  416,  HANSON  v.  EUSTACE, 
ron-prodnctian  of  ovldsnce.—  It  Is  error  to  Instruct  the  Jnry  that 
y  may  presume  a  fact  sought  to  be  proved  from  certain  books 
I  papery  from  a  refusal  to  fnmisb  them,  pp.  708-710. 
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Cited,  dlssentlns  opinion.  In  Mitchell  t.  Harmony,  13  How.  14T, 
14  L.  89,  majority  holding  that  In  States,  where  It  Is  the  praetlca 
for  the  court  to  express  Its  opinion  upon  the  (acts  lu  phnrging  the 
Jnry,  the  Federal  court  may  follow  the  same  practice. 

Non-productloii  of  (rvidence.— Refnsal  to  produi'i'  books  aod 
papers  under  a  notice,  lays  the  foundation  for  the  iutroij  action  of 
secondary  evidence  of  their  contents,  but  affords  Qeiciior  pretiump- 
tlve  nor  prima,  facie  eTidence  of  the  fact  Bongbt  to  be  proved  by 
them,  p.  708L 

Cited  and  principle  applied  In  Ashley  v.  Board,  etc..  S3  Fed.  540, 
64  U.  S.  App.  461,  holding  that  a  sneplclon  from  refusal  to  answer 
cannot  supply  the  want  of  facta. 

If  aecondaiy  «vldeiui«  of  the  contents  of  books,  papers  and  docu- 
ments, for  which  nodce  to  produce  has  been  Elven  and  refused,  Ib 
vague,  imperfect  and  uncertain,  every  intendment  and  presump- 
tion shall  be  against  the  party  refaslng  to  produce,  p.  708. 

Cited  and  rule  applied  In  United  States  Express  Co.  v.  Jenkins.  73 
Wis.  476,  41  N.  W.  969,  holding  that  in  an  action  to  recover  money, 
which  defendant  has  been  convicted  of  recelTlag,  LIm  refusal  to 
explain  how  he  came  by  It  may  be  considered  by  the  Jury  as  co^^ 
roboratlng  the  plalntltTs  evidence. 

Miscellaneous. —  May  v.  May,  7  Pla.  241,  to  the  point  that  In  pro- 
ceedings to  rectify  a  contract  on  the  ground  of  mistake,  the  proof 
Bhouid  be  beyond  a  donbt;  Moncure  v.  Hanson,  15  Pn.  SL  3911,  cita- 
tion of  the  review  In  the  lower  court  of  the  State  ijankruptcy  law 
In  the  bin  of  exceptions  as  stated  In  the  principal  case,  not  involved 
In  the  decision;  McKlbbin  t.  Martin,  64  Pa.  St  356,  3  Am.  Rep.  590,. 
citing  the  opinion  of  the  lower  court  as  stated  in  prluilpal  case  on: 
question  of  fraudulent  transfers,  not  Involved  in  dedslou. 


United  States  as  drawera  are  liable  to  the  Bank  of  the  United! 
States  as  holders  of  the  bill  for  15  per  cent  dami)i;L'»  under  »< 
statute  of  Maryland,  on  a  bill  dravm  by  the  government  upon  thft, 
French  government,  not  paid  and  duly  protested,  p.  738. 

Overruled  In  United  States  v.  Bank,  5  How.  89S,  401,  12  L.  206,, 
208,  holding  that  the  Maryland  statute  did  not  In  terms  apply  to  k' 
bill  drawn  on  a  foreign  government,  and  that  a  bill  of  exchange  In, 
form  drawn  by  one  government  on  another,  was  not  Koi'erned  by' 
the  law  merchant,  nor  subject  to  protest  and  consequeuilal  damage. 

Damagea  given  by  statute  on  a  protested  foreign  bill  are  as  much  j 
a  part  of  the  contract  as  the  Interest.  They  are  usually  iutended  to  ] 
t>e  in  Hen  of  re-exchange,  p.  737.  . 

Cited  and  rule  applied  in  Wood  v.  Watson,  53  Me.  302,  hultllng. 
that  whether  the  rule  of  damages  is  established  by  slntute,  or  by  a ; 
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long-continued  nsage  having  the  force  of  law,  It  Is  to  be  deemed  a 
part  of  the  contract  of  Indorsement 

Payment  snpra  protest. —  If  the  payee  of  a  bill  after  transfer 
by  indorsement  takes  it  up  supra  protest,  the  indorsements  are  In 
effect  stricken  out,  and  the  payee  becomes  the  holder,  and  has  the 
same  claim  for  damages  as  if  It  had  never  been  indorsed,  p.  738. 

Cited  and  principle  applied  In  Pratalongo  v.  Larco,  47  Cal.  386, 
holding  that  one  paying  a  bill  supra  protest  became  thereby  the 
holder,  with  the  same  rights  against  the  drawer  as  though  he  had 
been  an  indorsee.  See  note  to  1  Am.  Dec.  275,  on  repossession  of  a 
note  by  an  indorser. 

DaznageB  against  United  States. —  As  the  holder  of  a  protested 
bill,  the  government  exacts  damages,  it  would,  therefore,  seem 
equitable  that  as  drawer,  under  like  circumstances,  it  should  pay 
them,  p.  738. 

This  principle,  though  merely  a  dictum,  and  a  doubtful  one  at 
best,  l8  cited  as  a  decision  in  United  States  y.  State  Bank,  96  U.  S. 
36,  24  L.  648,  that  the  United  States  are  liable  to  damages  if  they 
allow  a  bill  which  they  have  accepted,  to  go  to  protest  (note  the 
subsequent  appeal  in  which  the  decision  of  the  principal  case  was 
overruled  as  reported  in  5  How.,  seems  to  have  been  entirely  over- 
looked); United  States  v.  Ames,  1  Wood.  &  M.  81,  F.  G.  14,441,  to 
same  effect  as  to  liability  of  the  government,  but  this  case  was 
decided  before  the  overruling  appeal;  Baymond  v.  Holmes,  11  Tex. 
59,  holding  that  the  liabilities  of  the  drawer  of  a  bill  depend  on  the 
lex  lod  contractual  and  citing  the  principal  case  as  an  example. 
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S  How.  9-82,  U  L.  468,  ALDBIDOE  T.  WILUAHS.  ' 

Statutoty  conatmctioii. —  la  exponndlng  a  itatate.  the  coort  irtu  ' 
look  to  the  public  bletory  of  tbe  tlmei  Id  wblch  It  -was  passed,  p.  24 

Cited  Id  UDlted  States  t.  Railroad,  91  V.  S.  79,  2n  I..  22S.  con- 
BtruiDg  statute  aldlDg  coDstrncUoD  of  railroad;  Smltb  v.  Tnivnaend,  ', 
148  V.  B.  494,  S7  L.  534,  13  S.  Ct  686,  coDstrniog  acts  relating  to  , 
IndlaD  laada;  Tompkios  t.  Kallwa?  Co.,  2t  Fed.  3TG,  construing 
acta  toaolDg  State  boDds  to  railway  compaoy;  Grace  v.  Collector, 
79  Fed.  320,  48  V.  8.  App.  234,  cooBtruloK  reveDue  act;  State  7. 
Hawortb,  122  Illd.  479,  23  N.  B.  952,  7  L.   R.  A.  24{;,   construing 
school  laws;  Caual  Compaaj's  Case.  83  Md.  941,  85  AiL  ;iBS,  dis- 
aentlDK  opIdIod,  construlDg  statutes  relatlDg  to  bonds  on   canal;  , 
FoDk  T.  Railway,  61  MIdu.  439,  S2  Aid.  St  Rep.  611,  03  N.  W.  1101,  I 
29  L.  R.  A.  210,  construing  word  "railroad"  Id  stntute;  Rich  v.  , 
Flanders,  39  N.  H.  312,  construlDg  statute  removlDg  disqualification  | 
of  wttnesses;  Opinion  of  the  Justices,  66  N.  H.  660,  33  AtL  1093, 
holding  public  hlatory  may  be  looked  to  to  ascertain  evil  statute 
Is  Intended  to  correct 

Statutory  conatmetloii. —  Id  expouDdIng  a  law,  the  court  cannot 
be  iDfluenced  by  aay  coustructloD  placed  upon  It  by  Indlvldiial  mem- 
bers of  Congress  Id  debate,  Dor  by  the  moUves  or  reasons  assigned 
by  them  for  SDpporting  or  opposlDg  the  amendments  that  were 
offered,  p.  24. 

Cited  and  nile  applied  In  United  States  v.  Wilson,  58  Fed.  772, 
conetrnlBg  act  relating  to  obscene  letters;   McOarraliaa  v.   Max-  I 
well,  28  CaL  95,  and  Tamellng  v.  Emigration  Co..  2  Colo.  423.  con-  . 
stnilng  Mexican  grant  act;  Gamble  7.  State,  63  Md.  2ijS,  dissenting  ' 
oplDloD,  construing  statute  against  gambling;  Taylor  v.  Taylor,  10 
MlDD.  126.  refusing  to  resort  to  debate  at  constitutional  conrention  ' 
Id  coDstruIng  ConstltDtlon;  United  States  t.  Trans-UlsBourl  Freight 
Assn.,  166  U.  B.  318.  41  L.  1020,  17  S.  Ct  550,  construing  commerce 
act;  State  t.  Lancashire  Ins.  Co.,  61  S.  W.  634  (Ark.),  applying  rule;  ' 
Farmers'  Loan  A  Trust  Co.  t.  Chicago,  etc,  Ry.  Co..  30  Fed.  155, 
reprinted  Id  Angle  v.  Railway  Co.,  161  U.  S.  46,  as  dlsNentlng  opln- 
iOD,  holding  conrt  cannot  Inquire  into  trutb  or  falsity  of  rt'presenta- 
tloDS  alleged  to  have  been  made  to  the  legislature,  collecting  cases, 

Kepenl  of  statute. —  Ad  act  of  OoDgress  repeals  only  such  parts 
of  pretiooB  acts  as  are  IncoDsIstent  with  It,  p.  26. 
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:ited  In  United  States  v.  Walker,  22  How.  311,  18  L.  386.  con- 
ning "additional  compensation"  acts;  Wilson  t.  Maxwell,  2 
itchf.  320,  F.  0.  17,824,  conBtrnlng  rerenne  laws;  In  re  Secretary 
Treaaniy,  71  Fed.  610,  construing  tariff  act;  Aaglo-Callfornla 
nk  T.  Secretary,  76  Fed.  763,  48  U.  8.  App.  48,  holding  revenue 
:  of  1SS3  not  repealed  In  certain  particulars  by  McKlnley  and 
llson  acts;  Fabfl  v.  Murphy,  95  U.  S.  196,  24  L.  470,  the  repugn 
Qcy  must  be  manifest  and  Irreconcilable. 

Dnttea  —  Oompromlse  Mt. —  Tbe  act  of  OongreBB  of  March  2, 
13,  known  as  tbe  compromise  act.  left  In  force,  after  June  80, 
12,  the  same  dutiea  wblch  were  levied  on  Jane  1, 1S12.  p.  26. 

Statutory  oonatnLctloii. —  Where  statute  directed  duties  to  be 
led  according  to  a  borne  valoatlon  "  under  sucb  regulatione  as 
.y  tie  prescribed  by  law,"  It  embraces  all  regulations  ezlstlog 
len  the  home  raluadon  went  Into  operation,  whether  made  be- 
%  or  after  tbe  passage  of  tbe  act,  p.  27. 

Elegolatlons  of  the  treasurer  made  under  authority  conferred 
law,  have  tbe  force  of  law,  p.  2D. 

lilted  In  United  States  t.  Hutton,  10  Ben.  272.  F.  0.  16,433,  ap- 
ring  rule  to  cDstom-honee  regulations;  Peters  t.  United  States, 
3kl.  123,  33  Pac  1033,  to  land  office  r^ulatlons. 
Ulscellaneoua — Cited,  obiter,  In  Thomson  t.  Maxwell,  2  Blatcbf. 
),  F.  C.  13,983.  discussing  liability  of  collector  for  moneys  received. 
Led  erroneously  In  Briggs  T.  Spencer,  8  Bob.  (La.)  268,  and  Taylor 
Carondelet,  22  Mo.  111. 

3dw.  32-57,  11  li.  479,  BABBT  v.  GAMBLB. 

Location  —  Public  lands. —  Appropriation  of  land  Is  made  when 

rrey  and  notice  of  location  are  returned  to  the  recorder's  office, 

51. 

Cited  in  The  Hot  Springs  Cases,  92  V.  8.  712,  713,  23  L.  605.  696, 

Bsieur  T.  Price,  12  How.  75,  13  L.  899.  Hector  v.  Asbley,  6  Wall. 

),  18  L.  736,  Mackay  t.  Easton,  19  Wall.  633,  22  L.  216,  Rector 

Gaines,  19  Ark.  85,  Ashley  t.  Bector,  20  Ark.  368,  Gaines  v. 
«tor,  26  Ark.  188,  191,  Btelnbacb  t.  Moore,  30  Cal.  60S,  Lessleur 
Price,  12  Mo.  26,  Cabunne  v.  Llndell,  12  Mo.  187,  Gray  v.  Glvens, 

Mo.  800,  and  Gibson  t.  Chouteau,  39  Mo.  660.  661.  sJl  holding 
»tion  not  complete  until  return  of  plat  of  surrey;  Friable  v.  Whit- 
S,  9  Wall.  197,  19  L.  672,  holding  by  analogy  settier  acquires  no 
sted  rights  under  pre-emption  laws  until  payment  of  purchase 
>ney. 

DlstlngatBhed  in  Block  t.  Morrison,  112  Mo.  853,  20  8.  W.  342, 
Idlng  locator  acquired  sufficient  interest  to  be  subjected  to  aala 
ider  execution. 
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Location  of  pobHc  lauds. —  ■Where  location  of  a  New  Madrid  cer- 
tificate disregarded  section  lines  and  was  refused  ratt'Dt  on  that 
grotiDd,  the  defect  was  cured  by  passage  of  curing  statute,  p.  52. 

New  Uadild  certificates. —  Under  act  of  1815,  a  New  Madrid  cer- 
tificate could  be  located  on  public  lands  before  tliey  were  offered 
for  Bale  or  eyen  Burveyed  by  the  public  surveyor,  p.  53. 

DlStlngulBbed  lu  MlUa  v.  Stoddard.  8  How.  3G2.  12  L.  1114,  hold- 
ing lands  claimed  under  Spaalsli  concession  properly  filed,  exempted 
from  location:  Orogan  y.  Knight  27  Cal.  520.  holding  sale  of  lien' 
lands  by  State  Told  nnless  after  aorrey  and  approTal  by  United 
States. 

Freoch  and  Spanlsli  ^ants. —  Statute  requiring  complete  grants 
Issued  after  October  1,  1800,  and  incomplete  titles  bearing  date 
after  that  time  to  be  filed,  does  not  Include  an  Incomplete  title 
dated  prior  to  October  1,  ISOO,  p.  54. 

Freneli  and  Spanish  grants. —  Under  act  of  1805.  an  Incomplete 
claim  under  Spanish  or  French  authority,  dated  prior  to  October 
I,  ISOO.  Is  barred  by  future  to  file  evidences  thereof,  p.  55. 

Cited  In  Mlntnm  t.  Brower,  24  Cal.  ROT,  holding  Inchoate  titles 
under  Mexican  grants  forfeited  nnless  presented  to  commlssionera  I 
under  act  of  Congress.  Cited,  obiter,  Les  Bois  v.  Bramell.  4  How. 
458,  11  li.  lOGD,  dlscnsstn^  nature  of  bar  under  acts  of  1824,  182S, ' 
1^8,  relating  to  land  claims  In  Missouri. 

Distinguished  In  Farmer  t.  Eslava,  11  Als.  1038,  holding  docn-. 
meats  not  filed  under  aeta  of  1805  admissible  to  lay  foundation  for 
title  by  prescription. 

Spanlsli  grants. —  Where  statute  provided  that  confirmation  oCi 
grant  should  operate  merely  to  relinquish  title  of  United  States,  aS' 
Intervening  title  may  become  entitled  to  preference,  p.  58. 

Cited  In  State  t.  Ham,  19  Mo.  600,  construing  statute  containing' 
similar  proviso;  Warren  v.  Sbuman,  5  Tex.  456,  arguendo,  con- 
firmation of  Invalid  title  does  not  Impair  Intermediately-acquired 
rights;  Jennings  t.  Cordova,  20  Tes.  515,  holding  pre-emption  claim- 
ant entitled  to  priority  over  subsequent  locator  under  conflrmatorj 
act,  where  patent  to  latter  Old  not  issue  prior  to  statute. 

Miscellaneous. —  Olted,  obiter,  Trimble  v.  Smithers,  1  Tex.  807, 
holding  obligation  to  perfect  Inchoate  titles  under  treaty  la  for| 
political  branch  of  government. 

8  How.  67-61,  11  li.  4»l,  DICKSON  v.  WILKINSON. 

Tndgmenta. —  Matters  not  pleaded  In  bar  of  original  action  can-! 
not  be  afterwards  pleaded  In  action  founded  on  the  judgment,  p.  61^ 

Cited  la  Union  Trust  Co.  v.  Railroad  Co.,  29  Fed.  010,  holding; 
case  not  open  to  Inquiry  into  the  merits  In  suit  on  Judgment;  Boardi 
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omra.  T.  Piatt.  79  Fed.  G72,  4B  TJ.  a  App.  223,  225,  Id  action  on 
:meDt,  corporation  hmj  not  plead  that  original  indebtedness  was 
L  vires;  Holt  County  t.  National,  etc.,  Ina.  C!o.,  49  TJ.  8.  App. 
80  Fed.  6S&,  and  AlUeon  v.  Corson,  88  Fed.  586,  both  applying 

ir«  fadaa. —  A  defense  which  might  have  been  pleaded  to  the 

inal  action  cannot  be  set  up  In  a  scire  facias,  p.  61. 

ted,  obiter,  In  State  t.  Elnne,  S9  N.  H.  138,  discnasing  scire 

IS  generallj  and  collecting  cases;  and  In  note  on  Bdre  factas, 

L.m.  Dec.  239,  collecting  and  reviewing  authorities. 

t  a  scire  facias  proceeding  founded  on  a  judgment  by  default  In 

Jre  facias  proceeding  against  an  odmlnlHtrator.  alleging  assets 

fs  hands,  It  Is  too  late  for  the  administrator  to  plead  a  defective 

'ment  in  the  first  scire  facias,  p.  61. 

Iminlstrators. —  Jndgment  by  default  against  an  administrator 

a  admission  of  assets  to  the  extent  charged  in  tbe  proceeding, 

L 

ted  In  Carver  v.  Wells,  17  R.  L  690.  2i  Aa  467,  holding  default 

zecatlve  admits  assets. 

isdngnlshed  in  Senescal  v.  Bolton,  7  N.  Hex.  8S8,  84  Pac.  447, 

Hug  error  to  render  Jndgment  against  administrator  personally 

re  declaration  did  not  allege  any  assets  In  his  hands. 

tmnrrw  In  scire  facias  fonnded  on  a  Jndgment  cannot  reach 

«ts  in  the  proceedings  In  which  the  Jndgment  was  rendered. 


ow.  62-72,  Jl  L.  494.  WALKBE  v.  BANK  OF  WASHINGTON, 
sory. —  Every  subsequent  security  given  for  a  note  originally 
lions,  is  void,  p.  71. 

Ited  In  Campbell  v.  Sloan,  62  Pa.  St  485,  and  Farmers,  etc., 
k  V,  Hoagland,  7  Fed.  161,  where  original  note  is  usurious,  re- 
al note  Is  likewise;  Stanley  v.  Westrop,  16  Tes.  206,  Nelson  v. 
■ford,  11  Neb.  467,  9  N.  W.  6*9,  Taylor  v.  Morris.  22  N.  J.  Eq. 

and  King  v.  Insurance  Co.,  57  Ala.  121,  change  of  security  does 
purge  the  original  loan.    Cited,  obiter.  In  Orr  v.  Lacy,  4  McLean, 

F.  C.  10.589,  and  Market  Bank  v.  Smith,  16  Fed.  Cas.  758. 
arklng  where  note  Is  nsorloua,  substltnted  note  Is  alao;  and 
>cted  with  a  large  number  of  cases  on  tbis  point  In  note,  56  Am. 
.  sa7. 

Istlsguished  in  CoITman  v.  Miller,  26  GratL  701,  Vaught  v.  Blder, 
Ta-  660,  5  Am.  St  Bep.  306,  3  S.  E.  293,  and  Drake  v.  Chandler, 
3ratt  010,  98  Am.  Dec.  762,  holding  rule  does  not  apply  where 
nger  to  original  security,  unaffected  by  the  usurious  consld- 
lon,  supplants  It  by  a  new  obligation  of  his  own. 


8  How.  73-103 
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Umrjr. —  Where  note  was  discounted  at  a  bank,  anil  ^I1^k  paid 
cbeckB  of  maker  before  proceeds  were  actoallr  placed  to  maker** 
credit,  and  afterwards  treated  note  as  baring  been  discounted  at 
tbe  dar  of  its  date,  lucb  arrangement  was  not  nanrions.  p.  72. 

Cited  In  Omaha  Hote[  Co.  t.  Wade.  97  U.  S.  24,  24  L.  S)2i].  holding 
there  must  be  unlawful  Intent  to  constitute  nsnry. 

TJsuTj. —  Where  a  contract  Is  in  writing,  queatlon  whether  usuil- 
ons  Is  for  the  court  escluslTelr,  p.  72. 

Cited  in  Buttrick  r.  Harris,  1  Biss.  446,  F.  0.  2,2S6.  applying  rule;. 
Hlggins  T.  McCrea,  116  H.  S.  682,  29  L.  768,  6  S.  Ct  562,  when  facM 
are  ondleputed,  matter  becomes  questton  of  law. 

8  How.  73-80.  11  L.  499,  HBNDBBSON  v.  ANDERSON. 

Billa  and  notea  —  Wltnessea. —  Party  to  negotiable  paper  having 
glTen  it  currency  by  his  name,  may  not  Invalidate  it  b;  showing 
on  hU  own  testimony  an  Illegal  consideration,  p.  80. 

Cited  and  rule  applied  In  Treon  t.  Brown.  14  Ohio.  488.  and  cited 
In  collection  of  cases  on  this  proposition.  In  note.  22  Am.  R?p.  M. 

Distinguished  In  Sweeny  t.  Easter.  1  Wall.  173.  17  I..  i>h.').  holding 
Indorser  "for  collection,"  Is  not  within  the  rule;  Qoochviu  v.  Chad- 
wick,  85  Me.  194,  nor  an  Indorser  "without  recoursL."  collecting 
cases;  Smltbwlck  v.  Anderaon,  2  Swan,  677,  nor  an  Indorser  after 
maturity;  Pecker  t.  Sawyer,  24  Vt  464,  nor  an  Indorser  who  la 
not  directly  Interested  In  the  result  of  the  suit. 

8  How.  81-87,  11  L.  MS,  POULTNEY  v.  LAPATBTTE, 

Bqulty  practice. —  Rule  XXI,  that  "it  plaintltr  sh.iU  not  reply 
to  or  set  for  hearing  any  plea  or  demurrer  before  the  second  term 
of  the  court,  after  tiling  the  same,  the  bill  may  be  dlsmtiised  wltb 
costs,"  only  applies  to  demurrers  and  pleas  technically  so  called, 
p.  87. 
Not  cited. 


S  How.  87-103,  11  L.  806,  KENDALL  t.  STOKBa 

Award. —  After  reference,  award,  and  receipt  of  amoAint  awarded, 
a  suit  cannot  t>e  maintained  on  the  ground  that  the  party  bad 
not  proved  before  the  referee  all  the  damages  to  which  be  was 
entitled,  p.  97. 

Cited  In  Veghte  v.  Hoagland,  29  N.  J.  L.  131,  holding  award  con- 
clusive on  all  matters  referred;  Bnmham  t.  Milwaukee.  100  Wis. 
77,  76  N.  W.  1022,  finding  of  arbitrators  Is  finaL 

Hlnlaterial  acta. —  Act  of  postmaeter-generol  In  suspending  cer- 
tain credits  entered  by  his  predecessor,  la  not  ministerial,  p.  97. 
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Pablic  officers,  acting  according  to  their  best  discretion,  are  not 
liable  for  errors  of  judgment,  p.  98. 

Cited  and  rule  applied  In  Gould  y.  Hammond,  McAll.  237,  238, 
P.  C.  5,638,  to  decision  by  collector  of  the  port;  Porter  ▼.  Haight, 
45  CaL  639,  to  decision  of  prison  board  annulling  contract;  Ballcrino 
Y.  Mason,  83  Gal.  449,  23  Pac.  530,  to  assessment  by  county  assessor; 
Gronan  ▼.  Peters,  9  La.  Ann.  475,  to  decision  of  commissioners  con- 
struing contract;  Parish  y.  Fislse,  8  Gush.  266,  54  Am.  Dec.  756,  to 
action  of  assessors  in  failing  to  assess  for  required  amount;  Reed 
y.  Gonway,  20  Mo.  49,  50,  to  action  of  surveyor-general  In  refusing 
to  examine  survey,  collecting  cases;  Waldron  v.  Berry,  51  N.  H. 
142,  to  acts  of  highvray  surveyor;  Morris  v.  People,  8  Den.  391,  392, 
dissenting  opinion,  arguendo,  "  auditing  "  requires  exercise  of  Judg- 
ment; Hannon  y.  Grizzard,  99  N.  G.  164,  6  S.  E.  101,  applying  rule 
to  action  of  county  commissioners  In  refusing  to  induct  person 
elected  Into  office;  State  y.  Ghadwicl^,  10  Or.  471,  to  decision  of  sec- 
retary of  State;  Goodwin  y.  Guild,  94  Tenn.  490,  45  Am.  St  Rep. 
745,  29  8.  W.  723,  27  L.  R.  A.  661,  to  action  of  mayor  in  attempt 
to  enforce  unconstitutional  ordinance;  Henderson  v.  Smith,  26  W. 
Va.  836,  53  Am.  Rep.  145,  to  act  of  notary  in  taking  married  woman's 
acknowledgment;  Taylor  y.  Robertson,  16  Utah,  336,  52  Pi^c.  8,  to  act 
of  assessor. 

Gited,  obiter.  In  Garland  y.  Davis,  4  How.  149,  11  L.  915,  and 
Stephenson  y.  Manufacturing  Go.,  84  Fed.  116,  54  U.  S.  App.  504, 
discussing  liability  of  public  officer  for  misfeasance,  and  in  Gocking 
y.  Wade,  87  Md.  541,  40  AtL  106,  40  L.  R.  A.  630.  Gited,  without 
particular  application.  In  Board  of  Education  v.  Purse,  101  Ga.  446, 
41  L.  R.  A.  609,  and  n.,  65  Am.  St  Rep.  330,  28  S.  E.  905.  Gited  in 
note  on  public  officers  acting  in  judicial  capacity,  Seeley  v.  Koox, 
2  Woods,  372,  F.  G.  12,630,  and  Mayor  v.  Bailey,  2  Den.  448,  discussing 
liability  of  municipality  for  misfeasance  of  its  officers.  Gited  in 
note  on  liability  of  postmasters,  42  Am.  Dec.  208,  and  in  note  on  lia- 
bility for  judicial  act,  23  Am.  Rep.  692. 

Distinguished  in  Teal  v.  Felton,  12  How.  291,  18  L.  993,  holding 
public  officer  liable  for  failure  to  perform  act  purely  ministerial; 
Brewer  y.  Watson,  65  Ala.  96,  holding  auditor  liable  for  refusal 
to  permit  inspection  of  tax  roll;  State  v.  Fleming,  124  Ind.  99,  24 
N.  E.  665,  holding  clerk  liable  for  failure  to  Indorse  execution;  Owen 
V.  Hill,  67  Mich.  48.  34  N.  W.  652,  holding  trustee  liable  for  failure 
to  take  bond  required  by  law;  New  Orleans  Nat  Bank  v.  Merchant, 
18  Fed.  851,  where  act  is  merely  ministerial,  public  officer  is  subject 
to  control  by  the  courts;  Lander  v.  Seaver,  32  Vt  122,  76  Am. 
Dec  161,  holding  schoolmaster  not  a  public  officer  as  regards  his 
dealings  with  his  pupils;  Allen  v.  Gommonwealth;  83  Va.  97,  1  S.  E. 
609,  holding  auditor  liable  for  paying  excessive  commission  for  'col- 
lection of  taxes;  Bailey  v.  Berkey,  81  Fed.  741,  public  officer  liable 
for  malicious  abuse  of  discretion;  Lee  y.  Huff,  61  Ark.  498,  33 
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S.  W.  847,  holding  school  examtner  liable  for  revoking  teacher's 
license  witbont  notice;  Gilbert  t.  Bone,  64  lU.  624,  boliling  county  ' 
clerk  liable  for  knowingly  Issuing  license  to  minor;  Robortsoa  r.  I 
Btate,  lOft  Ind.  100, 10  N.  E.  S92.  dissenting  opinion,  discussing  juris- 
diction in  trial  of  title  to  office.  I 


tnly  issue  wben  there  Is  no  other  n 


3  of  re-  I 


I  will  0 

dreBB,  p.  100. 

Cited  In  CnUem  v.  Latimer,  4  Tex.  332,  remarking  petition  must 
Bbow  clearly  a  case  for  mandamus;  Bledsoe  t.  Ralb'oiid  Co.,  40  ' 
Tei.  576,  diBsentlng  opinion,  arguendo,  duty  of  contt'oller  to  ap-  , 
prove  railroad  bonds  may  be  enforced  by  mandamus.  , 

Uandamna  is  now  regarded  as  a  mere  action  by  the  party  on 
whose  relation  it  Is  granted,  p.  100. 

Cited  and  doctrine  applied  In  Commonwealth  v.  Dennlson.  24  ■ 
How,  97,  16  L.  728,  holding  mandamus  proceeding  a  suit  Vlthln 
the  meaning  of  the  Constitution  conferring  Jurisdiction  nn  the  Su- 
preme Coart  in  suits  where  Btate  is  a  party;  Hartman  \.  ilreenliow,  i 
102  U.  S.  076,  26  L.  273,  and  judgment  on  mandamus  is  reviewable  , 
like  other  judgmenU;  Barnes  v.  Glide,  117  CaL  6,  59  Am.  St  Hep. 
166,  48  Pac.  806,  mandamus  proceedings  may  be  ban-ed  by  stat- 
ute of  limitations;  State  v.  Commissioners,  11  Kan.  «;:>,  inuRt  be 
brought  In  name  of  real  party  In  Interest:  State  t.  Ralln.iy.  34  Neb.  ■ 
639,  62  N.  W.  371,  may  be  barred  by  plea  of  another  nction  pcnd-  t 
Ing;  Plaher  v.  Charleston,  17  W.  Va.  606,  prescribing  practice  in 
mandamus;  Brown  t.  Crego,  29  Iowa,  323.  mandamus  Is  a  civil  ac-  I 
tlon  at  law  within  meaning  of  statute  conferring  jurlsdlctlan  in  i 
such  case;  Lord  t.  Bates,  48  8.  C.  103,  26  S.   E.  210,   Stnte  is  not  i 
a  necessary  party;  Cunningham  t.  Katlroad,  109  U.  8.  4r)3,  27  L.  i 
094,  3  S.  CL  297,  Noble  v.  HallroBd  Co.,  147  U.  B.  171,  37  L.  12.').  13  , 
a  Ct.  272,  and  HIggs  v.  Johnson  County,  6  Wail.  207,  18  L.  780,  d!s-  i 
sentlng  opinion,  discussing  nature  of  writ  of  mandamus:  United 
States  T.  Bchurz,  102  n.  8.  305,  26  L.  171,  mandamus  ivlU  Issue  to 
compel  performance  of  duties  purely  ministerial;  Unitiil  .States  ex  i 
rel.  V.  Lament  156  U.  8.  808,  39  L.  163,  15  8.  Ct.  98,  coll.  ithie  cases; 
Glascock  T.  Commissioner,  8  Tex.  63,  Commissioner  T.  Sniilli.  5  Tex.  i 
478,  Meyer  t.  Carolan,  0  Tex.  253.  Houston,  etc.,  R.  R.  Co.  v.  Com- 
missioner. 36  Tex.  410,  412,  and  Taylor  t.  County  Coiiit.  2  Utah,  ■ 
400,  all    holding    similarly.      Cited  also  In  Ex    parte   llolman.  2S  ' 
Iowa,  166,  dissenting  opinion,  discussing   mandamus   ]ir<ii-cedlngs  i 
generally.    Note  on   mandamus   to  restore  officer  unlinvfiilly    re- 
moved, 12  Am.  Dec.  28. 

Distinguished  In  Chumasero  v.  Potts,  2  Mont  261,  2<;2.  264.  dis-  i 
seating  opinion,  holding  mandamus  not  an  action  at  law  under 
Montana  statute. 
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e  has  applied  for  and 
t  brlog  anotber  action 


M  odjndlcata  —  Handamaa. —  Wbere  a 
ined  the  benefit  of  mandamiiB,  be  cani 
tbe  same  cause,  p.  100. 
ited  In  State  t.  Ryan,  2  Mo.  App.  810,  holding  one  may  have 
ce  between  snit  for  damages  and  remedy  by  mandamus. 
:eaanre  of  damages  for  non-payment  of  money  Is  tbe  amount 
with  Interest:  bo,  where  postmaster- general  wrongfully  refuses 
;redlt  a  contractor  wjth  a  certain  amount,  he  cannot  recover 
:tal  damages  for  the  detention,  p.  102. 

Ited  and  rule  applied  in  New  Orleans  Ins.  Oo.  t.  E^gglo.  IS 
1.  386,  21  L.  3S0,  holding  measure  of  damages  for  non-payment 
nsnrance  is  amount  due,  with  Interest.  Cited  erroneously  In 
tor's  Case,  IT  Fed.  Cas.  &7a 


ow.  103-106,  11  L.  514.  EX  PAHTB  DOHE. 
»deral  courts. —  One  indicted  In  a  Circuit  Court  for  treason 
nst  the  United  States,  Is  beyond  ttie  power  of  Federal  courts 
Judges  if  he  be  in  custody  under  the  authority  of  a  State,  p. 


ited  in  Taylor  t.  Carryl;  20  How.  597,  15  L.  1033,  as  iUnstrating 
□mspectlon  of  Congress  In  placing  Federal  and  State  courts  In 
sion;  Senior  v.  Pierce,  31  Fed.  627,  628,  property  in  custody  of 
e  court  cannot  be  reached  by  Federal  process;  In  re  Hall  Co., 
'ed.  528,  holding  similarly.  Cited,  obiter,  in  Conner  v.  Long,  104 
I.  234,  26  K  726,  holding  State  court  has  no  notice  of  proceed- 
In  Federal  courts. 

nnmon  law. —  The  Supreme  Court  of  the  United  States  exer- 
3  no  Jurisdiction  under  the  common  law.  p.  104. 
Ited  in  UuUer's  Case,  17  Fed.  Cas.  976,  holding  there  Is  no 
sprudence  or  common  law  of  the  government  of  the  United 
ea.  Cited,  without  parttcnlar  application.  In  United  States  v. 
r  Bedford  Bridge,  1  Wood.  &  U.  448,  F.  C.  15,867,  discussing 
mon  law  as  means  of  Jurisdiction  In  Federal  courts. 

abeas  corpus.—  Application  for  habeas  corptts  cannot  be  granted 
re  made  at  the  request  of  friends  of  petitioner  without  his  au- 
Ity,  pp.  105-106. 

abeas  corpus. —  Federal  courts  hare  no  authority  to  bring  up  a 
oner  of  a  State  on  habeas  corpus  for  any  other  purpose  than  to 
ised  aa  a  witness,  p.  105. 

ited  in  United  States  t.  Van  Fossen,  1  Dill.  411,  F.  O.  16,607, 
ling  that  conviction  and  confinement  of  escaped  prisoner  by 
e  court  on  prior  charge  Is  no  defense  to  action  on  recognizance; 
DBon  7.  Bishop,  Woolw.  328.  F.  C.  7,373,  8  N.  B.  H.  635,  and 
Celestine,  1  BIss.  12,  F.  C.  2,541,  United  States  courts  have 
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no  poww  to  Intwfere  with  proceedings  of  State  courta;  Ohio,  eta, 
R.  R.  T.  Fitch,  20  Ind.  BOS,  not  a  State  conrt  with  th«  proceedings 
of  the  Federal  courts;  Brran  v.  Bates,  12  Allen,  212,  whetha 
United  States  Snpreme  Conrt  can  issne  writ  of  errw  where  writ 
of  errcHr  has  been  raed  oat  to  Supreme  Conrt  of  State;  Ex  parts 
Mannadnke,  91  Uo.  251,  4  S.  W.  99,  dissenting  optolcm,  revlewinc 
hiBtorr  of  writ  of  habeas  corpus  ad  testlflcandum. 

Hab«a«  otapoM  may  be  Issued  by  Federal  courts  only  where 
prisoner  la  In  custody  under  or  by  color  of  the  authority  of  tha 
United  States,  or  has  been  committed  for  trial  b^ore  some  court 
of  the  aame,  or  Is  necesgory  to  t>e  brought  Into  court  to  testify,  p.. 
105. 

Cited  In  la  re  Metzger,  B  How.  191,  12  L.  110,  holding  writ  wia, 
not  issue  to  bring  np  prisoner  held  under  decision  of  district  Jndgs 
tn  chambers  that  auffldeut  cause  exists  to  warrant  his  extradition; 
In  re  Kalne,  14  How.  132,  14  L.  357,  dissenting  opinion,  arguing 
power  of  Supreme  Court  to  Issue  habeas  corpus  is  not  merel; 
ancillary  to  pending  suits;  In  re  Burrus,  136  U.  S.  592.  34  L.  503, 
10  S.  Ct  852,  holding  District  Court  m&y  not  issue  writ  to  restore 
child  to  Its  father,  wrongfully  detained  by  Its  grandparents,  re- 
viewing authorities;  Whltten  v.  Tomllnson,  160  U.  S.  2&Q.  40  L.  411, 
16  S.  Ct  800,  discussing  habeas  corpus  Jurisdiction  of  United  States 
courts,  and  collecting  and  reviewing  authoritiee;  Ex  parte  aicOann, 
15  Fed.  Oas.  1251,  applying  rule  to  prisoner  held  by  State  court 
under  charge  of  murder;  In  re  McDonald,  16  Fed.  Gas.  23,  applying 
rule  and  collecting  authorities. 

Distinguished  In  Bennett  y.  Bennett,  Deady,  SI4,  31S,  F.  C.  l,318w! 
holding  Federal  court  has  jurisdiction  of  habeas  corpus  proceed- 
ing between  citizens  of  dlfFerent  States  to  determine  right  to  custody' 
of  child. 

Extra  Judicial  oiftnlon. —  In  this  case,  although  the  court  held: 
there  was  nothing  ijefore  them,  from  the  fsct  that  the  petition  waa- 
not  filed  on  the  authority  of  the  prisoner,  nevertheless  It  went  on  to 
discuss  the  merits,  p.  106. 

Censured  In  Six  parte  Christy,  S  How.  828,  11  L.  617,  dissenting' 
opinion. 

S  How.  106-110^  11  L.  518.  CURTIS  ▼.  MARTIN. 

Dudes. —  In  Imposing  duties  Congress  must  be  understood  as  de- 
scribing the  article  upon  which  the  duty  Is  Imposed  according  to 
the  commercial  understacdlng  In  our  own  markets  of  the  terms , 
used  In  the  law,  p.  109. 

Cited  and  followed  fn  Arthur  v.  Camming,  91  U.  8.  363,  23  L. 
439,  conBtnilng  "burlaps"  in  revenue  statute;  Tyng  v.  Orlnueii,  93 
V.  S.  470,  23  L.  734,  "  wrought  iron  tubes,"  collecting  and  review- 
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ing  cases;  Arthur  t.  Morrison,  96  U.  S.  Ill,  24  L.  705,  '*  sQk  veils;  ** 
American,  etc..  Twine  Co.  v.  Worthington,  141  U.  S.  472,  36  L.  823» 
12  S.  Ct  66.  "  gelUng  twine; "  Cadwalader  v.  Zeh,  161  U.  S.  176,  88 
L.  118,  14  S.  Ct  290,  "  toys; "  Roosevelt  v.  Maxwell,  3  Blatchf.  394, 
P.  0.  12,034,  "glass;"  Morrison  v.  Arthur,  13  Blatchf.  199,  F.  O. 
9.842,  *•  silk  veils; "  Lane  v.  Russell.  4  CUflf.  126.  F.  C.  8,053,  "  silks;  *• 
May  T.  Simmons,  4  Fed.  507,  "tin  plates;"  Dennison  Co.  v.  United 
States,  72  Fed.  259,  38  U.  S.  App.  234,  "  tissue  paper; "  In  re  Wise, 
73  Fed.  188,  189,  "  Zante  currants; "  Field  v.  United  States,  78  Fed. 
809,  46  U.  S.  App.  1,  "  white  frilled  muslins.' 


t» 


Question  of  fact.—  Whether  the  article  taxed  was  known  by  the 
name  used  in  the  statute  at  the  time  the  law  was  passed,  treated  as 
m  question  of  fact  for  the  jury,  see  p.  109. 

Cited  in  Lawrence  v.  Allen,  7  How.  797, 12  L.  918,  holding  whether 
certain  articles  were  known  in  commerce  as  India  rubber  shoes  a 
question  of  fact  for  the  jury. 

Duties  imposed  on  an  article  by  a  given  name  will  be  considered 
as  imposed  on  only  those  articles  known  by  that  name  at  the  time 
the  law  was  passed,  p.  110. 

Cited  and  followed  in  Rossman  v.  Hedden,  145  U.  S.  570,  86  L. 
821,  12  S.  Ct  928,  holding  classification  of  dutiable  articles  is  to  be 
determined  as  of  date  when  law  was  passed. 

Distinguished  in  Rankin  v.  Hoyt,  4  How.  834,  11  L.  999,  holding 
rule  not  applicable  when  article  in  question  is  made  dutiable  In 
express  terms. 

8  How.  110-110,  11  L.  517,  SWARTWOUT  v.  GIHON. 

Ihitiee.—  It  is  not  necessary  that  protest  against  payment  of  duty 
be  in  writing,  p.  110. 

Cited  and  rule  applied  in  Rankin  v.  Hoyt,  4  How.  332,  11  L.  998, 
collecting  cases;  Hermann  v.  Schell,  21  Blatchf.  561,  18  Fed.  892, 
great  formality  not  required. 

Distinguished  in  Barney  v.  Rickard,  157  U.  S.  858,  39  L.  732,  15 
S.  Ct  645,  holding  rule  obiter  under  later  statute. 

Duties.— Question  of  notice  of  protest  is  one  of  fact  for  Jury^  p. 
110. 

8  How.  111-120,  11  L.  518,  WALLER  v.  BEST. 

Execution.—  Under  Kentucky  statute,  creditor  obtains  a  lien  upon 
lands  of  his  debtor  by  mere  delivery  of  the  writ  to  the  sheriff,  and 
before  actual  levy  thereof,  p.  120. 

Cited  and  followed  in  Bartlett  v.  Russell,  4  Dill.  270,  F.  C.  1080, 
under  similar  Colorado  statute.  Cited,  obiter,  in  Shirk  v.  Thomas, 
121  Ind.  150,  16  Am.  St  Rep.  383,  22  N.  E.  977,  discussing  nature 
of  lien  by  attachment 

Vol.  IV  — 26 


'■    li; 


'  tk 


;  'i  ?  4 


\ 


"? 


«i  •■  J 

•IV  1 


!-:li5 


1   *■' 


l!^ 


i! 


a  How.  120-183 


Notes  on  U.  8.  Reports. 


402 


Bftnkmptej.—  Where  a  lien  given  bj  the  laws  of  a  State  baa  ac 
cmed,  the  creditor  cannot  be  deprtred  thereof  b7  the  subsequent 
commission  of  an  act  of  bankruptcy  by  bis  debtor,  p.  120. 

Cited  In  Nngent  v.  Boyd,  3  How.  440,  11  L.  670,  applying  rule  U 
lien  on  foreclosure  of  mortgaKe;  Peck  t.  Jenness,  T  How.  620,  1! 
L.  S44,  to  lien  of  attachment  on  mesne  process;  KImberlIng  t.  Hart 
ley,  1  McCrary,  141,  1  Fed.  570,  to  equitable  lien;  Bartlett  v.  Rn» 
Hll,  4  Dill.  270,  P.  0.  1,080,  to  Uen  of  11.  fa.;  Crowe  v.  Held,  57  AU 
286,  to  Uen  of  attachment  levied  more  than  four  months  pirlor  tt 
bankruptcy;  Brown  v.  Newman,  66  Ala.  277,  to  oxeciitlon  lien 
Hiompeon  v.  Uoms,  48  Ga.  BBS,  to  U«i  of  fl.  fa.;  Shaffer  v.  Mo 
Uafcen,  1  Ind.  275,  and  Davenpivt  t.  TUton,  10  Uet.  327,  to  attach- 
ment lien;  Bussell  v.  Cheatham,  8  Smedes  &  U.  708,  to  executloii 
lien:  Qalbralth  v.  Fisher,  22  Pa.  St  413.  to  Judgment  Uen;  Recti 
V.  Bulllngton,  40  Miss.  226,  to  attachment  Uen;  Hurlbutt  v.  Currier, 
38  AU.  503  (N.  H.),  to  execution  Uen;  Boyd  v.  Hankinaon,  83  Fed. 
879,  holding  by  analogy,  lien  of  execution  not  defeated  by  subae 
qnent  dissolution  of  corporation  debtor.  Cited,  obiter,  in  Day  v 
Bardwell.  97  Mass.  254,  discussing  bankruptcy  act  of  1841;  and  in 
note  on  relation  In  sheriff's  sales,  15  Am.  Dec.  249. 

8  How.  iaO-138,  11  L.  528,  UNTTHD  STATES  T.  GHAB. 

Fablle  landa.^Lead  mines  are  not  subject  to  sale  or  pre-emption 
under  act  of  1834,  creating  land  districts  in  Indiana,  p.  120. 

Cited  In  Walker  v.  Hedrick,  18  III  571,  lands  granted  to  State  to 
aid  constmctlon  of  railway,  not  subject  to  pre-emption.  CItod 
obiter.  In  United  SUtes  v.  AoMS,  1  Wood.  &  M.  S3.  F.  C.  14,441, 
discussing  regulation  of  public  lands  within  the  States. 

B«psal  of  vtatntOi—  A  perpetual  statute,  nntil  repealed  by  an  act 
professing  to  replace  it,  oi  by  a  daase  or  section  of  another  wi 
bearing  directly  in  terms  upon  the  particular  matter  of  the  fir^it 
act,  and  notwithstanding  an  implication  to  the  contrary,  raised  by  a 
general  law  which  embraces  the  sabject-matter,  is  considered  still 
to  be  the  law  in  force  as  to  the  particulars  of  the  subject-matter 
legislated  upon,  p.  131. 

Cited  In  People's  Bank  v.  Insarance  Co.,  76  Fed.  549,  repeal  must 
be  by  neceasary  implication;  The  J,  D.  Peters,  78  Fed.  373,  Bailey 
L.  Co.  v.  Austin,  82  Fed.  786,  and  Barden  v.  Wells,  14  Mont  465, 
S6  Pac.  1077,  aU  applying  rule. 

FubUc  lauds  — Kapesl  of  statntst— Act  of  1834,  creating  new 
land  districts,  does  not  repeal  act  of  1807,  reserrlng  lands  containing 
lead  mines,  p.  132. 

Cited  in  Hawke  v.  Deffebach,  4  Dak.  29,  22  N.  W.  484,  holding 
right  to  mineral  location  not  defeated  by  selection  *I  land  (or  town 
site  purposes  under  town  site  act 
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Public  l*]id«' Waste.— Digging  lead  ore  on  the  public  lands  is 
such  a  waste  as  entitles  the  United  States  to  a  writ  of  injunction  to 
restrain  It,  p.  188. 

Cited  and  role  applied  in  United  States  t.  Parrott,  McAll.  2d8, 817, 
F.  G.  15,008,  holding  working  qnicksilyer  mines  on  public  lands 
waste  within  the  mle;  United  States  y.  Guglard,  70  Fed.  28,  col- 
lecting cases,  United  States  t.  Live  Stock  Co.,  76  Fed.  604,  and 
Cotton  ▼.  United  States,  11  How.  282,  13  L.  676.  all  holding  United 
States  may  bring  trespass  against  persons  cutting  away  trees  from 
the  pobllc  landiei;  Coosaw  Mining  Co.  v.  South  Carolina,  144  U.  S. 
564,  36  Ij.  643,  12  S.  Ct  602,  State  may  sue  in  equity  to  prevent 
interference  with  its  rights  to  phosphate  beds  in  navigable  river; 
BnsUrk  y.  King,  72  Fed.  25»  25  U.  S.  App.  607,  injunction  is  proper 
to  restrain  waste  in  action  of  ejectment,  collecting  cases;  Bonnell 
T.  Allen,  58  Ind.  184,  to  prevent  removal  of  manure;  Bettman  v. 
HamesB,  42  W.  Ya.  488,  26  S.  B.  272,  86  L.  R.  A.  560,  of  oil  and  gas. 
Cited  In  compr^enslve  note  on  injunction  to  prevent  removal  of 
minerals,  11  Am.  Dee.  601,  and  in  extensive  note  on  injury  destruc- 
tive of  estate,  1  Am.  St  Rep.  876. 

Wamtb.-^  The  United  States  may  sue  for  writ  ef  tnjtmctlon  to  re*- 
•train  waste  on  the  p«blle  lands,  p.  Id8« 

Mlsc^laneous.-- Cited,  obiter,  in  Lux  v.  Haggin,  60  Cal.  840,  10 
Pac.  722,  remarking  United  States  government  has  absolute  and 
perfect  title  to  Its  lands;  Thorpe  v.  Freed,  1  Mont  681,  and  Van 
Sickle  V.  Haines,  7  Nev.  268,  and  Is  entitled  to  same  remedies  as 
private  Individuals  to  protect  its  rights;  Jones  v.  United  States,  48 
Wis.  409,  4  N.  W.  524,  discussing  State  act  enabling  United  States 
to  enforce  eminent  domain. 
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8  How.  18^-160,  11  L.  620,  GORDON  v.  APPB3AL  TAX  COURT. 

Franchises.— When  bonus  is  paid  for  franchise  It  is  not  subject 
to  taxation,  pp.  145-146. 

Cited  and  followed  in  Wendover  v.  Lexington,  15  B.  Mon.  264, 
and  Attorney-General  v.  Bank,  4  Jones  Bq.  204,  205,  both  applying 
rule.  Cited,  obiter,  in  State  v.  Railroad,  84  Md.  871,  discussing  taxa- 
tion of  railroads. 

Distinguished  in  New  Orleans  v.  Railroad  Co.,  42  La.  Ann.  5, 
21  Am.  St  Rep.  866,  7  So.  60,  holding  exemption  from  taxation  not 
implied  from  mere  payment  of  bonus;  Mayor  v.  Railroad,  6  Gill, 
290,  208,  204,  48  Am.  Dec  682,  634^  636,  holding  similarly;  Reed  v. 
Beall,  42  Miss.  486,  486,  holding  there  is  no  implied  contract  in 
granting  a  liquor  license,  that  it  will  not  be  further  taxed. 

Obligation  of  contracts.--  Where  legislature  imposes  certain  con- 
ditions on  banks,  in  consideration  of  compliance  with  which  it 
pledges  the  faith  of  the  State  not  to  Impose  any  further  taxation 
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upon  them.  It  la  &  contract  the  obligation  of  t^hicb  Is  Impaired  bj 
the  Imposltloii  of  farther  taxatloo,  p.  14T. 

A  nnmber  of  authorities  affirming  and  follotrlnt;  tblB  boldlng  an 
collected  by  the  citations:  State  Bank  v.  Knoop,  16  How.  388,  1^ 
L.  984,  holding  that  statute  reqnlrlDK  banks  to  make  certaiu  pay 
ment  In  lien  of  taxes  amonnted  to  a  contract  and  could  not  bi 
changed;  Jefferson  Branch  Bank  t.  SkeUy,  1  Bla«k,  440,  17  L.  ITS 
Parrlngton  v.  TenncBBee.  BS  U.  S.  687,  690,  24  L.  5G0,  5C1,  and  Stati 
T.  Bank,  2  HonsL  119,  121,  73  Am.  Dec.  703,  T05,  aJI  bolding  siml 
larlji  Planters'  Bank  t.  Sharp,  6  How.  332,  12  L.  460,  boldlng  etatutf 
taking  away  rtgbt  granted  by  charter  to  bank  to  transfer  notet 
Impairs  the  obligation  of  a  contract;  State  t.  Raltrond  Co.,  54  Ga 
426,  Waloott  v.  People,  17  Mich.  81,  Plrat  Dlv.,  St  Paul,  etc.,  B.  R 
Co.  T,  Parcher,  14  Minn.  326,  Llonberger  v.  Rowee,  43  Mo.  83,  Statt 
Board  of  ABsesBora  t.  Railroad  Co.,  49  N.  J.  L.  217,  7  Ati.  837 
Seymour  t.  Hartford,  21  Conn.  486,  collecting  caBes,  Farris  y.  Van 
nier,  8  Dak.  Ter.  213,  42  N.  W.  41,  3  L  R  A.  724,  Mntbeny  v.  Golden 
S  Ohio  St  368,  KnoxTtQe,  etc.,  R.  R.  Co.  t.  Hicks,  9  Baxt  445.  State 
T.  County  Court,  18  Ark.  867,  372.  373,  374,  coUectinR  cases.  Han 
cock  T.  Singer,  41  AtL  848,  42  H  R.  A.  866  (N.  J.).  Wells  v.  Railroad 
Co.,  14  Blatcbf.  430,  F.  C.  17,390.  CommlMloners  v.  Railroad,  3  N. 
Mez.  101  (123).  2  Pac.  383.  384,  Home  of  Friendless  v.  Rouse.  8  Wall. 
438,  19  L.  498.  Erie  Ry.  Co.  t.  PenneylTanla,  21  Wall.  40S.  22  L.  5!)8, 
collecting  cases,  and  Ohio,  etc.,  Ins.  Co.  t.  Debolt,  16  How.  429, 
430.  14  L.  1002,  1003.  all  holding  State  legislature  may  bind  tbe 
State  by  contract  for  Immunity  from  taxation;  North  MisBonri  B.  It. 
V.  Magulre,  49  Mo.  499,  8  Am.  Rep.  145,  and  State,  etc.,  R.  R.  Co  v. 
Douglass,  34  N.  J.  L.  86,  may  contract  to  accept  certain  payments  In 
lieu  of  Ums;  New  Orleans  Gas  Oo.  t.  Light  Co..  115  U-  S.  665,  29 
L.  S22,  6  S.  Ct  260,  may  contract  for  exclusive  frnncbtse;  Hamllioi! 
T.  Keith,  5  Bush,  462,  may  contract  to  allow  railroad  to  ralabllt.li 
its  own  freight  tariff;  North.  Pac.  R.  R.  v.  Carlaud.  5  Mont.  187,  3 
Pac.  155,  Congress  may  contract  to  exempt  property  from  taxation. 

Cited,  obiter,  in  IlUaols,  etc.,  R.  B.  Co.  v.  McLean  Co..  17  111.  206, 
holding  statute  commuting  railway  taxes  constitutional;  Edwards 
T.  Jagers,  19  Ind.  413.  discussing  corporate  grants  as  legislative  con- 
tracts; New  Orleans  v.  Duncan,  2  La.  Ann.  187.  dleLUHsIng  right 
of  taxation  generally;  University  t.  Railroad  Co..  76  N.  C.  108.  22 
Am.  Rep  674.  boldlng  statute  requiring  payment  of  unclaimed  divi- 
dends to  university  impairs  obligation  of  contract;  Commonwealth  v. 
Canal  Co.,  6G  Pa.  St  50,  6  Am.  Rep.  341,  dlscnsslng  eminent  domain; 
Brownsville  v.  Basse,  36  Tex.  501,  and  Houston,  etc..  R.  R,  Co.  v. 
Commissioner,  36  Tex.  434,  legislative  grant  Is  a  contract;  and  cited 
in  note  on  power  of  legislature  to  grant  perpetnal  Immunity  from 
taxation,  72  Am.  Dec.  683. 

Distinguished  In  State  Bank  v.  Knoop,  16  How.  401,  403.  14  L. 
990,  991,  dissenting  opinion,  arguendo,  legislature  cannot  cede  the 


Notes  on  U.  S.  Beports. 


8  How.  133-lBO 


it  of  tazatlon;  Debolt  v.  iDsurftOce  Oo.,  1  Oblo  St  689;  Toledo 
ik  T.  Bond,  1  Oblo  St  702,  and  Mott  t.  Railroad  Co.,  30  Pa.  St 
72  Am.  Dec.  675.  all  holding  similarly;  East  Saginaw  Mtg.  Co.  t. 
t  Saginaw,  19  Mich.  282,  2  Am.  Bop.  91,  and  East  Sasloaw  Salt 
T.  East  Saginaw,  13  WaU.  376,  20  L.  613,  holding  law  exempting 
:  lands  (ram  taxatloa  a  mere  bount;  and  repealable;  Grand 
Ige  T.  New  Orleans,  166  U.  B.  146,  41  L.  962,  17  S.  Ct  S24,  or 
'  exempting  lodge  building;  Kerr  t.  WooUe;,  3  Utah,  465,  24 
!.  834,  8t  Joseph  T.  Ballroad,  89  Uo.  479,  State  t.  Dnlle,  48 
.  287,  Padflc  H.  B.  v.  CasB  Co..  B3  Mo.  2T.  Brie  By.  Co.  t.  Com- 
iwealth.  86  Pa.  St  87,  88,  6  Am.  B^.  353,  354,  Mlnot  v.  Ballroad 
,  2  Abb.  (U.  8.)  337,  P.  C.  9,645,  Athens  atj  Water  Works  v. 
for.  74  Ga.  416,  Commonwealth  t.  Bank,  10  Pa.  St.  460,  Bank  of 
insytranla  t.  Commonwealth,  19  Pa.  St.  152,  New  Orleaua,  etc., 
.  Co.  T.  New  Orleans,  143  0.  S.  19R.  36  L.  122.  12  S.  Ct  406,  and 
rrlngton  t.  Tennessee,  K  U.  S.  694,  24  li.  G63,  dissenting  opinion, 
Ung  cession  of  right  of  taxation  must  be  In  express  terms;  Wash- 
ton  r.  Bowse,  42  Mo.  320,  Thorpe  t.  Ballroad,  27  Vt  146.  62 
1.  Dec.  629,  People  T.  Boper,  SS  N.  T.  S33,  and  Franklin,  etc.. 
lety  V.  Manchester,  GO  N.  H.  350,  contract  relinquishing  right  of 
atlon  must  be  founded  on  consideration,  collecting  cases;  Stone 
Fanners'  Trust  Co.,  U6  D.  8.  328,  29  L.  643,  6  S.  Ct  343,  holding 
nquisbment  of  right  to  limit  rallwaj'  charges  must  be  In  express 
ms:  Winchester,  etc..  Bond  Co.  v.  Croxton,  98  Ky.  746,  34  S.  W. 
,  33  L.  B.  A.  100,  and  n.,  or  to  regulate  tolls;  Pearsall  t.  Qreat 
rthem  By.,  161  U.  S.  662,  40  L.  843,  16  S.  Ct.  709,  holding  unexe- 
ed  power  of  consolidation  given  to  corporation  may  be  revoked 
legislature:  Hewitt  v.  Railroad  Co.,  12  Blatchf.  462,  F.  C.  6,443, 
ding  State  may  revoke  tax  exemption  under  cod stltntlonal  reser- 
ion;  Chenango  Bridge  Co.  v.  Bridge  Co.,  27  N.  T.  92,  holding  pro- 
Ion  that  no  bridge  shall  be  erected  within  a  certain  distance  of 
abllshed  bridge  a  mere  problMtlon  on  Individuals,  not  a  legUla- 
e  contract;  Gordon  v.  Baltimore,  5  Gill,  240,  holding  right  of 
nidpal  corporation  to  tas  Is  not  aflected  by  subsequent  contract 
State  exempting  certaJn  property  from  taxation;  In  re  Lee's 
nk,  21  N.  Y.  14,  holding  State  may  modify  llablUty  of  stock- 
ders  of  bank  under  reeerratlon  In  charter;  Hancock  v.  Singer 
g.  Co.  <N.  J.),  41  AtL  853.  42  L.  B.  A.  862,  dissenting  opinion,  ex- 
ptlon  will  not  be  favored  unless  Intention  to  exempt  Is  unmls> 
[able. 

raxatlon  —  Corporatlona. —  A  Btlpnlatlon  not  to  Impose  any  fnr- 
•t  tax  on  banks  exempts  the  stockholders  from  taxation  on  ac- 
int  of  thefr  stock,  p.  160. 

Sited  and  followed  on  this  point  In  State  t.  Branin,  28  N.  J.  I., 
t,  602.  holding  statute  providing  "  that  no  other  tax  or  Impost 
ill  be  levied  on  said  company,"  exempts  stockholders  from  taxti- 
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Hon;  State  v.  Bentley,  23  N.  J,  L.  540,  exemption  of  corporation  ex- 
empts etockholden  from  taxatloa;  State  v.  Haiglit,  81  N.  J.  L.  412,  ' 
bolding  stock  In  national  banks,  liable  to  State  taxation  so  far  as  It  i 
represents  capital  not  iDvested  In  national  secnritiea;  Worth  v.  Rail-  | 
road,  89  N.  0.  307,  exemption  of  property  generally  of  corporation,  i 
exempts  its  stock  In  tbe  bands  of  Its  stockbolden;  State  v.  Hood,  | 
IS  Ricta.  L.  187,  holdli^  charter  exemptlns  stock,  esempta  corpora- 
tion's Income. 

PrauchlM  for  banking  Is  ^opertf,  p.  UtO. 

Traiushisa  of  corporattoi  is  prapertr  distinct  from  tbe  capital 
■tock,  p.  ISO. 

Cited  on  Uils  point  in  San  Francisco  t.  Water  Works.  63  Cal.  53S.  ) 


—Corporate  frandtise  is  taxable  property,  p.  150.  i 

Olted  In  Spring  Valley  t.  Sdiottltr.  62  CaL  111,  applying  rule  t*  i 
trancblae  of  mter  company,  collecting  cases;  Porter  v.  Railroad  ' 
Co.,  76  lU.  SOT,  to  franchise  of  railway  company;  Ottawa  Co.  T.  I 
HcCaleb,  81  111.  669,  to  franchise  ef  glass  company;  West  RIvecj 
Co.  T.  Dlx.  6  How.  M2,  12  L.  S49,  Is  anbject  to  aralnent  domain.         i 

Taxation. —  Capital  stock  of  a  corporation  is  tbe  property  of  tba  ' 
Btockboldera  for  which  they  may  be  Indlyldnally  taxed,  p.  150.  | 

Cited  In  People  t.  Commlsajoners,  4  Wall.  208,  IS  L..  350,  holdlng:i 
shares  in  banks  taxable,  although  the  capital  be  Invested  In  United ' 
States  bonds;  State  t.  Bank,  96  Tenn.  242,  31  S.  W.  <.HK),  and  Memr  < 
phis  V.  Farrington,  S  Baxt  S48.  546,  holding  exemption  of  capital ! 
stock  from  taxation  does  not  exclude  shares  of  stock  held  by  stock*  i 
holders;  Belo  v.  Commissioners,  S2  N.  C-  417,  33  Am.  Rep.  aS9,  hold*  '• 
Ing  shares  of  stock  may  be  tax«d  independently  of  taxation  on  tht  i 
value  of  franchise  and  tbe  real  and  personal  property  of  the  c<^'  i 
poratlon;  Shelby  Oo.  t.  Bank,  161  D.  6.  157,  40  h.  6&4.  16  S.  CL  500, , 
collecting  and  reviewing  authorities  and  holding  that  limitation  of ', 
taxation  on  sliares  of  stock  does  not  aSect  right  to  tax  capital , 
stock.  Cited,  obiter,  in  Hubbard  t.  Supervisors,  23  Iowa.  151,  dl^  ' 
Unguisblng  between  "  capital "  and  "  shares; "  State  v.  Railroad,  | 
48  Ud.  84,  dissenting  opinion,  dlstlngoishing  between  property  ot  { 
company  and  Interest  of  shareholders,  and  in  note,  32  Am.  Rep.  538. . 

Miscellaneous. —  Cited  In  Dow  t.  Northern  B.  R.,  ti7  N.  H.  52,  36 , 
A.tL  G36,  discussing  general  nature  of  quasi  public  corporatloaB. 


8  How.  1B1-1S8,  11  L.  637,  SBABIGHT  t 

Conatmction  of  contracts. —  Where  an  agreement  Is  between  ths 
United  States  and  a  State,  It  must  be  construed  according  to  ths  i 
relation  of  tbe  parties  as  well  as  its  subject-matter,  p.  1G7.  , 

Cited  on  this  point  in  Nell  t.  Ohio,  3  How.  742,  11  L.  810,  con- 
struing contract  between  United  States  and  Obio,  relating  to  ceaalon  ■ 
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of  portion  of  Cumberland  road;  State  y.  Hall,  22  Md.  333,  constru- 
ing similar  contract  between  United  States  and  Maryland. 

Tolls  —  ITnited  States  mail. —  Under  acts  ceding  the  Cumberland 
road  to  Pennsylvania,  a  carriage  containing  United  States  mail  is 
laden  with  property  of  the  United  States  and  exempt  from  payment 
of  toUs,  p.  170. 

Cited  in  In  re  Debs,  158  U.  8.  68S,  30  L.  1102,  15  8.  Ct  006,  hold- 
ing property  of  United  States  in  the  mails  is  sufficient  to  authorize 
them  to  so  into  equity  to  protect  it;  United  States  y.  D^s,  04  Fed. 
743,  holding  similarly. 

XTnited  States  mail. —  Exemption  of  carriage  bearing  the  mail  ex- 
empts no  other  property  in  it,  nor  pastoigers  not  in  serrice  of 
United  States,  p.  17a 

Cited  in  NeU  y.  Ohio,  8  How.  748,  11  L.  810,  holding  State  may 
impose  tell  on  pasaeiigem  in  the  mailrstages. 

Distinguished  in  Achison  y.  Huddieson,  12  How.  296,  18  L.  995, 
holding  State  may  not  impose  toll  on  passengers  in  mail  coaches;  re- 
viewing same  case,  7  Gill,  183,  185. 

XTnited  States  mail. —  Under  a  contract  exempting  from  toll  car- 
riages carrying  the  mail,  the  United  States  cannot  claim  an  ex- 
emption for  more  carriages  than  are  actually  necessary  for  the  safe, 
speedy,  and  eenyaiient  oonveyance  of  the  mail,  p.  171. 

Cited  in  NeU  y.  Ohio,  3  How.  745,  11  L.  811,  holding  test  of 
abuse  is  not  frequency  of  departure  of  mail  carriages,  but  unneces- 
sary division  of  the  mail  among  carriages  to  enable  them  to  avoid 
tolls. 

Miscellaneous. —  Cited,  without  particular  application,  in  Second 
Municix»llty  v.  Duncan,  2  La.  Ann.  187. 

8  How.  187-197,  11  L.  554,  CBOOHAN  v.  NBLSON. 

Ptiblic  lands  —  Hntry. —  Mistakes  in  entry  of  land  occasioned  by 
the  Impracticability  of  ascertaining  the  relative  position  of  the  ob- 
jects called  for,  win  be  corrected  as  far  as  practicable  by  the  courts 
in  giving  construction  to  entries,  p.  198. 

Xntrj  of  public  lands. —  Wfiere  calls  in  description  are  repug- 
nant, those  inconsistent  with  the  main  intent  are  rejected  to  give 
effect  to  the  entry,  p.  193. 

Cited  in  Donahue  v.  Case,  61  N.  Y.  632,  applying  rule  to  descrijh 
tion  in  deed. 
Miscellaneous.—  Cited  erroneously,  2  Hughes,  491,  F.  C.  14,898. 
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8  How.  197-211, 11  L.  B69,  TATLOB  t.  UNITED  STATES. 

Onstoms  offlo«r  may  seize  susiiected  goods  outside  of  bis  ow 
district,  p.  20S. 

Tortsltiirs.— Where  property  has  becD  forfeited  to  the  goven 
rnent,  selsnre  may  be  m&de  by  any  person,  and  If  the  goTernmei 
adopts  his  act  and  enforces  the  forfeiture.  It  becompa  immaterial  b 
whom  the  selsnre  was  made  and  wbetber  It  was  irregular  or  no 
p.  205. 

Cited  Id  United  Btstes  t.  Whiskey,  28  red.  Gas.  53T,  boldlng  aii[ 
posed  ground  of  seizure  Immaterial,  prorlded  real  cause  existed. 

Srldence. —  In  condemnation  proceedings  under  revenue  laws.  oS 
cer  making  selEure  Is  comi»eteDt  witness,  p.  207. 

Bride&oe. —  Witness  tesUfylng  on  cross-ezatnl  nation  that  ttaer 
bos  been  alteration  In  Importation  of  goods,  may  tic  asked  whethe 
It  was  caused  by  anything  In  the  state  of  the  market,  p.  207. 

XTid«mce.— In  condemnation  proceedings  for  violation  of  cue 
toms,  witness  may  be  asked  whether  other  goods  were  lying  at  th 
custom-house  ander  clrcnmstanccfl  from  which  the  jury  might  infe 
a  connivance  l>etween  the  parties  Inconsistent  with  fair  dealing 
p.  207. 

livldsnc*  of  other  goods  entered  at  another  port  and  nmrbei 
similarly  to  goods  BelEed,  le  admissible  to  prove  ownership,  p.  207. 

Erldeuce. —  Documents  relating  to  other  goods  tban  those  setze< 
for  violating  revenue  law,  are  admissible  to  show  privity  betweei 
tbe  parties  In  similar  transactions  under  scheme  of  fraud  upon  tb< 
revenue,  p.  208, 

Cited  In  United  States  v.  One  Hundred  and  Forty-six  Thousani 
Six  Hundred  and  Fifty  Clapboards,  4  Cliff.  304,  F.  C.  15,93D,  boldlni 
other  entries  made  at  tbe  same  time  admissible  to  prove  knowledgt 
by  claimant  of  actual  value  of  goods  frauduleutly  undervalued 
United  States  v.  Thlrty-slx  Barrels,  7  Blatchf.  474,  F.  C.  IG.408,  hold. 
Ing  evidence  of  previous  transactions  admissible  to  show  animus 
to  defraud  government;  Tyler  v.  Angevlne,  IB  Blatclif.  547.  F,  C, 
14,306,  holding  evidence  of  fraudulent  proposals  admiBslble  to  show 
conspiracy;  Spurr  v.  United  States,  87  Fed.  711,  holding  by  analogy 
evidence  of  similar  transactions  on  part  of  bank  officer  competent 
to  prove  guilty  intent 


Usage. —  To  rebut  proof  of  a  general  usage  In  coudemnatloi 
ceedlngB  nnder  cuatoms  law,  to  allow  5  per  cent.  Invoice  mci 
ment  (or  damages,  other  Invoices  In  which  there  are  no  such  i 
ancea  are  admissible,  p.  210. 

Cited  Id  Fennerstein'a  Champagne.  3  Wall.  148,  18  L.  124.  be 
letters  between  third  parties  written  In  ordinary  course  of  bus 
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admissible  to  show  market  value  of  merchandise  at  a  particular 
place  in  a  f(»«ign  country. 

Bevenue  laws  are  not  to  be  construed  as  penal  laws,  but  so  as 
most  effectually  to  accomplish  the  intention  of  the  legislature,  p. 
210. 

Cited,  affirmed  and  followed  on  this  precise  point  in  United  States 
V.  Thirty-six  Barrels,  7  Blatchf.  463,  F.  C.  16,468.  United  States  v. 
Mynderse,  7  Blatchf.  489,  F.  C.  15,860,  United  States  v.  Twenty-six 
Bales,  3  Ware,  210,  F.  0.  16,570,  United  States  v.  Belding,  24  Fed. 
Gas.  1079.  United  States  v.  Dustin,  25  Fed.  Cas.  950,  United  States 
T.  Fifty-eight  Thousand  Bight  Hundred  and  Fifty  Cigars,  25  Fed. 
Cas.  1074,  United  States  v.  Hodson,  26  Fed.  Cas.  338,  United  States 
T.  One  Hundred  and  Twenty-nine  Packages,  27  Fed.  Cas.  285, 
Rankin  v.  Hoyt,  4  How.  332,  11  L.  999,  Smythe  v.  Fiske,  23  Wall. 
380,  23  L.  49,  In  re  Coy,  127  U.  S.  739,  31  Fed.  800,  United  States 
V.  Stowell  133  U.  S.  12,  33  L.  558,  10  S.  Ct  246,  Ten  Cases  of 
Opium,  Deady,  70,  F.  C.  13,828,  United  States  v.  Three  Tons  of  Coal, 
6  Biss.  398  F.  C.  16,515,  The  Ariel,  1  Hask.  77,  F.  C.  527,  United 
States  y  One  Hundred  Barrels  of  Spirits,  2  Abb.  (U.  S.)  314,  1 
DHL  58,  F.  C.  15,948,  The  Steamer  Missouri,  3  Ben.  511,  F.  C.  9,652, 
United  States  v.  Willetts,  5  Ben.  227,  F.  C.  16,699,  United  States  v. 
De  Goer,  38  Fed.  82,  United  States  v.  Wolters,  46  Fed.  510,  Anglo- 
California  Bank  v.  Secretary,  76  Fed.  748,  48  U.  S.  App.  39,  The 
Coquitlam,  77  Fed.  751,  48  U.  S.  App.  116,  State  v.  Car.  Co.,  64  Wis. 
110,  and  Merchandise  y.  United  States,  Chase  Dec.  511,  F.  C.  14,293. 

Cited  also  in  Lewis  y.  Brainerd,  53  Vt  517,  applying  rule  to  stat- 
ute imposing  penalty  upon  officer  of  corporation  for  wrongfully 
withholding  records;  United  States  y.  Sixty-seyen  Packages,  17  How. 
93,  15  L.  56,  holding  rule  repealing  a  prior  statute  by  implication 
not  applied  with  strictness  in  case  of  reyenue  laws;  United  States 
y.  Athens  Armory,  2  Abb.  (U.  S.)  137,  F.  C.  14,473,  35  Ga.  361,  hold- 
ing confiscation  act  should  be  construed  so  as  to  accomplish  legis- 
latiye  intent;  United  States  y.  Segars,  27  Fed.  Cas.  1016,  holding 
sixty-sixth  section  of  reyenue  act  of  1799  not  impliedly  repealed  by 
subsequent  enactments;  Harding  y.  People,  10  Colo.  394,  holding  by 
analogy,  statute  regulating  practice  of  medicine  should  be  liberally 
construed;  United  States  y.  Lucero,  1  N.  Mex.  449,  applying  rule  to 
statute  forbidding  settlement  on  Indian  lands. 

Evidence.—  Where  a  witness  has  been  introduced  to  proye  a  gen- 
eral usage  to  allow  5  per  cent,  for  measurement  and  had  yerifled  his 
own  inyoices,  a  letter  addressed  to  him,  annexed  to  one  of  the  In- 
yoices,  may  be  read  on  cross-examination,  p.  210. 

• 

Oniu  probandi  to  show  probable  cause  of  s^zure  in  condemna- 
tion proceedings  under  reyenue  laws  is  a  question  for  the  court,  p. 
211. 

Affirmed  on  this  iK>int  in  Buckley  t.  United  States,  4  How.  260, 
UL.  965. 
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S  How.  212-235  Note*  on  U.  S.  Keporta.  410 

B«v«aia«  UwB.— Ontu  probaDdl  In  condemnaUoB  proceeding  lisB 
on  claimant  onlf  when  probable  cause  1b  Bboivn  for  locb  prosecu- 
tion, p.  211. 

Cited  in  Tbe  Brig  Bnsy,  2  Curt  587,  F.  0.  2,232,  boldln^  posses- 
Bloa  of  dntlable  KoodB  not  entered  In  manifest  sufficient  cause;  Ten 
Cases  of  Opium,  Deady,  64,  P.  0.  13,828,  boldlag  fact  tbat  opium 
was  brou^t  from  foreign  port  and  unladen  wltbout  a  permit  suffi- 
cient to  shift  onas;  The  Coqultlam,  67  Fed.  714,  boldlng  receipt  of  ' 
cargo  on  the  high  seas  and  bringing  it  Into  port  without  a  mnnifeat 
sufficient 

Beranaa  laws.—  Under  sixty-sixth  section  of  aet  of  1799  all  goods 
are  forfeited  upon  which,  hy  fraud,  all  the  duties  hare  not  been 
paid  or  secured  to  be  paid,  which  are  by  law  required  to  be  paid  or 
•ecured  thereon,  p.  211. 

Olted  in  United  States  t.  Slxty-seTen  Packages,  17  How.  M,  15  L. 
60,  dissentiiig  opinion,  remarking  acts  of  1799,  1830  and  1832  form  a 
harmonious  system  for  prevention  of  frauds.  Cited  btstorlcally. 
United  States  t.  Begars,  1  Abb.  (U.  8.)  421,  423,  F.  0-  18,249, 

Beveaua  lavs.— Bole  regardlnc  onna  probandi  estabUebed  by 
act  of  1799  applies  In  prosecntloa  founded  on  acta  of  1799  and  1832, 
p.  211. 

Cited  In  OllqnofB  Champagne,  S  Wan.  14S,  18  L.  121,  applying 
rule  to  prowcotion  founded  on  act  <tf  1863;  OUftOB  y.  United  States, 

4  How.  SSO,  11  L.  001,  remarking  that  In  condemnation  suit,  one 
good  count  is  Bufflclent  to  uphold  a  general  rerdlct  and  Jndgment  on 
all  the  counts. 

Distinguished  in  United  States  t.  Twenty-six  Bales,  3  Ware,  208, 
F.  0. 10,570,  holding  act  of  1799  parttallT  repealed  by  act  of  1823. 

Ulscellaneous.—  Olted  erroneously  In  Swan  t.  State,  77  Ala.  547, 
and  Carter  t.  Walker,  2  Ohio  St  344. 

I 

5  How.  212-236,  11  L.  666.  POLLARD'S  LB88BB  v.  HAGAN. 
Public  lands.— In  this  case  defendant  in  ejectment  was  permitted  ] 

to  show  that  lauds  for  which  United  States  patent  hsd  isHued  had 
been  In  tact  tide  lands  aud  consequently  patent  waa  void,  p.  220. 

Cited  In  People  t.  Stratton,  20  Cal.  260,  holding  by  analog  that  ' 
defendant  may  show  tbat  lands  patented  by  State  as  sTiamp  lands 
were,  in  fact,  high  lands. 

Alabana  oession.— By  the  deed  of  cession  from  Georgia,  it  waa 
intended  to  Invest  tbe  United  States  with  the  eminent  domain  of 
the  country  ceded,  both  national  and  municipal,  tor  the  purposes  of 
temporary  government  and  to  hold  It  In  trust  for  the  performance  (tf 
the  conditlonB  and  sUpulatlons  therela  expressed,  p.  222. 


Ponarfl's  LesHM  v.  Hagan.  8  How.  212-286 

iwtltatloiiaJ  law. —  United  Statei  have  no  coiutltntloiuU  capac- 
o  exercise  monlclpal  Jorladlctloii,  aoTerelKDty  or  emloMit  do- 
,  except  Id  the  cases  In  which  It  la  expressly  granted,  p.  223. 
Led  In  th«  Mining  Debris  Case,  9  Bawy.  499,  18  Fed.  777,  holding 
:re«s  may  not  antb<»lze  discharge  of  mining  debrla  into  navl- 
»  waters  of  a  State  to  the  great  Injary  of  their  narlgabllity. 
I,  otdtcr,  in  State  v.  Mining  Co.,  120  Ind.  681,  22  N.  B.  780.  S 
.  A.  S88,  and  n..  dlscoEslng  valldlt;  of  act  proTldtsg  converance 
atoral  gas  outside  of  State. 

ii^i—iM.  o<  a  Stat*  Into  Um  Union  entitles  It  to  aU  rights  of 
relgnty,  Jorisdlctlon  and  eminent  domain  on  an  equal  footlnc 

the  otlier  Btataa,  p.  223. 
ted  approTlngly  and  this  holding  relied  npon  In  Bacanaba,  etc., 
T.  Chicago,  107  U.  8.  eS8.  ST  L.  4fl,  2  H.  Ot  194,  h<ddlng  new 
i  may  exercise  same  rights  of  soTcrelgnty  as  old,  over  rivers 
iln  her  Umlte;  Ease  t.  Qlover,  119  U.  &  546,  SO  L.  489,  7  8.  Ct 
Sanda  t.  Improvement  Co..  123  U.  &  286,  311..  1E>2,  8  a  Ct  llfl, 
amette,  etc.,  Bridge  Co.  T.  Hatch,  U6  U.  8.  8,  S,  10,  31  L.  632, 
Gt  816,  816,  and  Hnse  v.  Gtover,  16  Fed.  297,  11  Bias.  657,  bold- 
almllarlr;  Watlamet.  etc..  Bridge  Co.  t.  Hatch,  B  Sawy.  662, 
609,  661,  16  Fed.  858,  367,  866,  859,  and  PennsylTanla  t.  Wheel- 
etc.,  Bridge  Co.,  13  How.  B84,  14  L.  277,  dissenting  opinion, 
ling  rlghta  «f  navlgatloB  between  riren  and  bays  of  dew  States 
e  aa  of  old  BUtes;  Dnd  Scott  t.  Sandfocd,  1»  Bow.  SOI,  608, 
U  L.  740,  742,  743,  argatng  United  BUtes  cannot  Irnpooe  a 
endcr  of  part  of  her  municipal  powers  upon  a  State  as  a  con- 
>n  precedent  to  ber  admiuion;  ward  r.  Bace  Horse.  163  V.  B. 
512,  41  L.  247,  16  S.  Ot  1079,  holding  Stats  may  prohibit  hnot- 
wltbla  Its  limits  notwlthetaading  treaty  to  contrary  made  by 
ted  States  before  Its  admission.  Cited  also  In  Strader  t. 
ham,  10  How.  96, 13  L.  843.  Dred  Scott  t.  Bandford,  19  How.  4»0, 
J.  736.  Hnse  T.  GloTcr,  11  Diss.  667, 16  Fed.  297,  People  t.  Thomp- 
166  ni.  478,  40  N.  B.  313,  Depew  \.  TnuteeB,  6  Ind.  11,  Webber 
Joom  Co.,  62  Mich.  638.  80  N.  W,  473,  State  t.  Board,  76  Wla. 
,  20  Am.  St  Bep.  68,  44  N.  W.  VH,  7  L.  R.  A.  840,  collecting 
ss,  and  State  t.  Cunningham,  81  Wis.  611,  61  N.  W.  738.  15  L.  B. 
576,  and  n.,  conatmlng  ordloaoce  of  1787,  and  holding  it  abro- 
ad by  admission  of  State  Into  tlie  Union;  People  t.  United  States, 
[U.  36,  84  Am.  Rep.  157,  discussing  preceding  proposition  obiter, 
id,  without  particular  application,  in  Noble  v.  OuUom,  44  Ala. 
,  remarking  Congress  cannot  Interfere  with  rightfully  constituted 
to  government. 

■ublle  Isnds.— Title  of  United  States  In  pnbUc  lands  of  north* 
It  terrltwy  Is  held  by  deed  of  cession  and  not  by  any  monlclpal 
erelgnty  possessed  or  reserved  by  compact,  p.  224, 
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Cited  In  the  Mining  Debris  Cftae.  9  Sawy.  &i,  18  Fed.  772.  holdinj 
that  United  States  bolds  title  to  public  lands  witbln  si  State  on  thi 
same  foottng  except  as  to  taxation  and  disposal,  as  private  owners 
Hicks  T.  Bell,  8  Cal.  228,  and,  therefmre.  State  may  ri'Riilnte  mlain) 
on  the  public  lands;  Burbank  t.  Waj,  65  N.  T.  92.  boldlng  Stati 
owning  property  within  another  State  stands  on  same  footing  ai 
ordinary  proprietor;  Tan  Brocklln  t.  Tennessee,  117  U.  S.  168,  29  L 
SSI,  6  8.  Ct  679,  discussing  natnre  of  titles  to  public  luads. 

Taxation  of  public  lands  by  States  may  be  profalbitpd  by  Unites 
States  under  power  given  to  Congress  to  make  all  neivdfui  rules  re 
spectlng  the  territory  or  other  property  of  the  United  ^titca.  p  22-4 

Cited  In  Van  Brocklln  t.  Tennessee,  117  U.  S.  166,  29  L.  850.  6  a 
Ot  679,  holding  lands  purchased  by  United  States  at  tax  ehIb.  nnde 
Federal  statute,  exempt  from  taxation  while  in  the  posspbrIoq  o 
United  States. 

SoTarelgnty.— A  nation  acquiring  territory  must  bold  it  accord 
ing  to  the  Constitution  and  laws  of  Its  own  goveranieDt,  aud  no 
according  to  those  of  the  goTemment  ceding  It,  p.  225. 

Constltnttonal  law.—  A.  foreign  sovereixn  cannot  by  treaty  In 
part  his  royal  prerogatives  to  the  United  States,  p.  2213. 

Cited  in  Ferris  v.  Coover,  10  Cal.  620,  holding  Hint  power  o 
officers  of  Mexican  government  to  reject  grant  did  noi  pass  to  f;o^ 
emment  of  United  States  by  treaty  ceding  lands.  Cit<  i]  oliiCer,  Pin 
V.  Hatch,  1  N.  Mex.  128,  holding  that  on  transfer  of  sorerelgnt 
officers  of  old  government  may  exercise  no  powers  not  expressly  coi 
ferred  upon  him  by  the  new. 

Lands  under  navlgabla  waters  belong  to  the  States,  subject  t 
the  rights  surrendered  by  the  Constitution  to  the  United  Statei 
p.  229. 

Cited  in  State  v.  Phosphate  Co.,  32  Fla.  130,  13  So.  QTiS,  21  L.  B 
A.  204,  dissenting  opinion,  Renwlck  v.  Railroad  Co..  40  lon-a.  661 
Pere  Marquette  Boom  Co.  v.  Adams,  44  Mich.  405,  6  N.  W.  857,  am 
Elscnbach  v.  Hatfield.  2  Wash.  242,  26  Pac.  HO,  12  L.  R.  A.  63e 
and  n.,  and  dissenting  opinions,  259,  272,  273,  26  Pac.  545,  550,  1 
L.  R.  A.  643,  648,  and  n.,  all  applying  rule  and  holiUng  title  to  land 
under  navltcable  streams  vested  In  the  States;  Raveuswood  t 
Flemings,  22  W.  Va.  57,  46  Am.  Rep.  490,  holding  riparian  owner 
take  only  to  ordinary  high-water  mark;  Barre  y.  Fleming,  29  TV 
Ta.  324,  1  8.  E.  T38,  holding  title  of  riparian  owner  extends  to  low 
water  mark,  subject  to  easement  of  the  public. 

Cited  and  followed  In  Mumford  v.  WardweU.  6  Wall.  436,  18  t 
761,  and  Weber  v.  Harbor  Commissioners,  18  Wall.  tiG.  21  L.  SOS 
holding  United  States  has  no  title  to  water  lot  within  l^tate:  Bame; 
T.  Keoknk,  94  U.  S.  S37,  838,  24  L.  228,  holding  bed  of  MIssIbbIpc 
belongs  to  the  States;  PadSc  Gas,  etc.,  Co.  t.  EUert,  64  Fed.  43( 
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holding  State  may  sell  and  dispose  of  tide  lands;  Illinois  Central  R. 
R.  y.  People,  146  U.  S.  435,  36  L.  1036,  13  S.  Gt  111,  affirming  33  Fed. 
753,  755,  applying  rule  to  lands  beneath  the  great  lakes;  McCready 
y.  Virginia,  04  U.  S.  394,  24  L.  248,  and  Smith  y.  Maryland,  18  How^. 
74,  15  L.  271,  holding  State  may  regulate  oyster  fishing  in  beds  of 
its  nayigable  streams;  United  States  y.  Packers,  79  Fed.  157,  State 
y.  Toy^er,  84  Me.  445,  24  Atl.  899,  Dunham  y.  Lamphere,  3  Gray, 
272,  Commonwealth  y.  Manchester,  152  Mass.  242,  244,  23  Am.  St 
Rep.  831,  832,  25  N.  E.  117,  9  L.  R.  A.  241,  242,  and  Manchester  y. 
Massachusetts,  139  U.  S.  260,  35  L.  165,  11  S.  Ct  563,  reprinted  in 
note,  23  Am.  St  Rep.  838,  all  holding  State  may  regulate  fishing  in 
nayigable  waters  wholly  within  its  limits;  Weston  y.  Sampson,  8 
Gush.  353,  54  Am.  Dec.  767,  or  fishing  for  clams;  Chicago  y.  McGinn, 
51  111.  273,  2  Am.  Rep.  300,  Rhea  y.  Railroad  Co.,  50  Fed.  22,  Sayan- 
nah  y.  State,  4  Ga.  41,  and  Gilman  y.  Philadelphia,  3  Wall.  726, 
18  L.  99,  all  holding  State  may  erect  bridge  in  nayigable  waters 
when  not  an  interference  with  power  of  Congress  to  regulate  com- 
merce; New  York,  etc.,  Bridge  Co.  y.  United  States,  105  U.  S.  491, 
26  L.  1150,  dissenting  opinion,  arguing.  Congress  may  not  remoye 
bridge  oyer  nayigable  stream  unless  it  Impedes  nayigation;  Com- 
missioners y.  Withers,  29  Miss.  39,  64  Am.  Dec.  134,  and  Withers 
y.  Buckley,  20  How.  92,  15  L.  820,  holding  State  may  Improye 
nayigable  stream;  Mayor  y.  Moog,  53  Ala.  569,  or  build  wharyes; 
State  y.  Phosphate  Co.,  32  Fla.  93,  94,  13  So.  644,  21  L.  R.  A.  193, 
State  may  regulate  phosphate  beds  in  navigable  streams;  Craig  y. 
Kline,  65  Pa.  St  410,  411,  3  Am.  Rep.  643,  645,  may  regulate  floating 
of  logs  therein;  Commonwealth  y.  Alger,  7  Cush.  82,  93,  or  building 
of  wharves;  J.  S.  Keator  Lumber  Co.  y.  Boom  Co.,  72  Wis.  89,  7 
Am.  St  Rep.  854,  38  N.  W.  539,  or  log  booms;  Union  Depot  etc.,  Co. 
y.  Brunswick.  31  Minn.  301,  47  Am.  Rep.  790,  17  N.  W.  628.  St  An- 
thony Falls  Water  Co.  v.  Commissioners,  168  U.  S.  360,  361,  362, 
42  L.  501,  502,  18  S.  Ct  162,  Kenyon  y.  Knipe,  46  Fed.  313,  and 
Packer  y.  Bird,  137  U.  S.  671,  34  L.  821,  11  S.  Ct  212,  all  holding 
States  may  determine  for  themselves  regulations  as  to  ownership 
of  lands  in  navigable  waters;  State  v.  River  Corp.,  Ill  N.  C.  663, 
16  S.  E.  832,  may  prevent  nuisance  in  navigable  river;  Lowndes  v. 
Huntington,  153  U.  S.  30,  38  L.  623.  14  S.  Ct  765.  holding  State  title 
to  tide  lands  must  be  either  in  State  or  its  grantee;  Willow  River 
Club  y.  Wade,  100  Wis.  115,  42  L.  R.  A.  329,  and  n.,  76  N.  W.  281, 
dissenting  opinion,  discussing  right  of  fishing  in  navigable  waters; 
The  Mining  Debris  Case,  9  Sawy.  510,  18  Fed.  785.  Congress  may 
not  authorize  Injury  to  bed  of  navigable  stream;  Murphy  v.  Dun- 
ham, 33  Fed.  753,  755,  holding  United  States  has  no  title  to  property 
found  under  great  lakes;  Bass  v.  State  of  La.,  34  La.  Ann.  496, 
discussing  right  of  State  to  construct  levees. 

Cited,  obiter,  in  St  Clair  y.  Lovingston.  23  Wall.  68.  23  L.  63.  dis- 
cussing title  to  alluvion  lands;  Van  Brocklin  y.  Tennessee,  117  U. 
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8.  160,  2D  L.  850.  6  S.  Ct  678,  dlscuMlng  oatare  of  titles  In  publlfl 
lands;  Hardin  v.  Jordan.  140  V.  8.  381.  3S  L.  438,  11  8.  Ct.  812.  hold- 
ing State  law  controls  as  to  constrnctlon  or  grant  of  lands  boundlng. 
oD  non-naTlgable  lake;  United  States  v.  New  Bedford  Bridgo,  1 
Wood,  ft  M.  407.  408.  409.  410,  411,  417.  419,  P.  O.  1&,S6T.  holding , 
State  may  antborize  constrnctlon  of  bridge  across  navigable  etreaio; 
Gongb  T.  Bell.  31  N,  J.  L.  161,  holding  lands  nnder  navigable  waters, 
may  be  granted  by  tEe  legislature  alone;  Smith  v.  Bocliester,  112  N. 
Y.  478,  44  Am. 'Rep.  898.  discussing  pnbllc  easement  In  navlgabl* 
waters;  Attorney- General  t.  Bau  Claire.  37  Wis.  4*6.  remarking  nav- 
igable rivers  are  a  trust  for  the  people,  and  cited  In  elaborate  collec- 
tion of  cases  on  rights  of  landowners  In  navigable  waters  fencing' 
their  lands,  and  In  the  lands  nnder  sach  waters,  19  Am.  Bt.  Kep.  22S; 
and  Id  series  of  notes  on  the  debris  qnestloii,  30  Am.  St.  Rep.  656., 
See  also,  note,  88  Am.  Rep.  258;  and  In  note  on  dtle  to  lands  covered; 
by  navigable  waters,  S3  Am.  St.  Rep.  202;  and  see  Murpby  v.  Duo-' 
ham,  88  Fed.  610,  discussing  title  to  derelict  property  on  bed  of  nav-; 
Igsble  lake. 

Modified  in  11L  Cent  R.  B.  v.  People.  14e  U.  B.  458,  3G  L.  1044.  U- 
B.  Ct  120.  holding  title  of  State  subject  to  a  trust  for  public  use; 
Oould  V.  Railroad,  6  N.  T.  666.  dissenting  opinion,  argnendo.  StaM 
has  no  right  to  rriinqnlah  her  title  to  lands  under  navigable  waters. 

Constltntional  law. —  A  State  cannot  by  compact  with  the  United 
States,  enlarge  or  diminish  her  constitutional  rights,  p.  229. 

Cited  In  C<dumbuB  Ins.  Co.  v.  Cnrtenlus,  6  UcLean,  217.  F.  a, 
3,046,  discussing  effect  of  ordinance  of  1787  as  a  compact;  Wallameti 
Bridge  Co.  T.  Batch,  19  Fed.  353,  357.  369.  construing  act  admltttng- 
Oregon  Into  the  Union. 

fiminent  domain  over  riiores  and  soils  of  navigable  waters  be- 
longs, for  municipal  purposes,  exclusively  to  the  States,  p.  230. 

Cited  and  principle  followed  In  United  States  v.  Bain.  3  Hughes,' 
604,  F.  0.  14,496,  holding  State  may  authorize  construction  of  dock. 
In  navigable  stream,  even  though  thereby  use  of  adjoining  dock! 
owned  by  United  States,  be  Impaired;  United  States  v.  Certain  Tract,! 
67  Fed.  871,  holding  that  United  States  may  not  exercise  eminent; 
douiain  for  purpose  of  purchasing  battlefield;  Glbner  v.  Lime  Point.,' 
18  Cal.  252,  holding  State  may  exercise  eminent  domain  to  aid 
United  States  in  acquiring  site  for  a  fort 

Modified  In  Decker  v.  Railroad.  30  Fed.  725.  holding  United  Stjite* 
may  exercise  eminent  domain  over  lands  nnder  navigable  stream  for 
purpose  of  constructing  a  bridge. 

Pnblle  lands. —  On  admission  of  State  Into  tine  Union  title  to  landsi 
nnder  navigable  waters  vests  In  the  State,  p.  230. 

The  following  citing  cases  approve  and  directly  follow  this  hold-1 
Ing:   Shively  v.  Bowlby,  152  U.  S.  26,  27,  S8,  80^  43,  40,  38  U  341,, 
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'..  hiJ,  349.  U  8.  Gt.  S67,  B5S,  SSg,  604,  666.  Woodman  t.  Kllbnm 
g.  Co.,  1  Abb.  (U.  8.)  162.  164,  1  Bisa.  BSO,  562.  F.  a  17.978,  Blssell 
Henshaw,  1  Bawy.  679,  F.  0,  1,447,  Shl»ely  t.  Welch.  10  Sawy. 
.,  20  Fed.  32.  Case  v.  Tortus,  14  Sawy.  216,  216,  39  Fed.  731,  732.  6 
R.  A,  688.  and  n.,  Seabury  t.  Field,  McAll.  4,  F.  0,  12,574,  Grifflng 
GIbb,  McAlL  224.  F.  C.  6,819,  Magee  t.  Doe,  22  Ala.  720,  Leroy  t. 
nfcerly,  64  Cal.  466,  Lni  t.  Haggln,  68  Cal.  316,  336,  10  Pac.  707. 
K  Oelger  t.  Fllor,  8  Fla.  338,  SulUvan  t.  Moreno,  19  Fla.  219. 
ge  V.  Flsb  Ooonty,  26  Fla.  670,  6  So.  491,  SaUlTan  t.  Rlcbard- 
I.  33  Fla.  131,  139,  140, 14  So.  713,  716^  McManus  r.  Carmlchael,  8 
fa,  61.  62.  Bowlby  t.  Sblvely,  22  Or.  417,  418,  426,  30  Fac.  156, 
',  159.  Cited  and  principle  applied  also.  In  People  t.  Morrll],  26 
L  353,  holding  title  to  these  lands  vests  In  State  by  Tlrtne  of  Its 
■erelgnty. 

lisUupilsbed  in  Knight  t.  Land  Assn.,  142  U.  8.  1S3,  SH  L.  982, 
8.  Ot.  264,  and  Cobnm  v.  San  Mateo  County,  79  Fed.  627.  both 
ding  that  where  tide  lands  have  been  granted  by  former  sover- 
n  preTlona  to  acquisition  of  territory  by  United  8tate8,  title 
Teto  does  not  vest  In  State;  and  In  Teschemacher  t.  Thompson, 
Gal.  28,  79  Am.  Dec.  160,  holding  similarly. 

fowar  to  ragnlat*  conmurca. —  The  proviso  In  tbe  ordinance  of 
17,  and  similar  compacts  that  all  waters  within  the  territory  shall 
aaln  pnbllc  bigbnays  Is  a  mere  regulation  of  commerce,  and  not 
ompact,  p.  230. 

}tted  In  Columbus  Ins.  Co.  r.  Cnrtenlus,  6  McLean.  212,  F.  0. 
45,  holding  ordinance  of  1787  not  In  force  In  States  admitted  Into 
I  Union;  Hatch  v.  Bridge  Co.,  7  Sawy.  184,  6  Fed.  382,  construing 
itlarly,  langtiage  tn  act  admitting  Oregon  Into  the  Union;  The  MIn- 

Debris  Case,  0  Sawy.  612,  18  Fed.  786,  conatrulng  similarly  Ian- 
tge  In  act  admitting  Callfomla.  And  see  Cardwell  v.  American, 
.,  Bridge  Co.,  9  Bawy.  606,  19  Fed.  568. 

^blio  lands. —  Power  of  Congress  to  make  regulations  for  the 
e  and  disposition  of  the  pnbUc  lands,  confers  no  right  to  grant 
d  within  a  State  which  was  below  high-water  mark  In  a  naviga- 

Btream  at  the  time  the  State  was  admitted  into  the  Union,  p. 


3ted  approvingly  and  principle  applied  In  Goodtltte  t.  KIbbe,  0 
w.  478,  13  L.  223,  Doe  v.  Beebe,  13  How.  26,  14  K  36,  and  Scran- 
.  V.  Wheeler,  67  Fed.  810,  811.  16  D.  S.  App.  152,  all  affirming  prin- 
al  case  npon  the  precise  point;  Doe  t.  Greit,  8  Ala,  941,  Hlnnian 
Warren,  6  Or.  411,  and  Kennedy  v.  Bebee,  8  Ala.  913,  all  holding 
weqnent  grant  by  United  States,  of  lands  below  high-water  mark 
time  of  admission  ot  State,  is  void;  St.  Louis,  etc.,  By.  v.  Bamsay, 
Ark.  320,  331,  22  Am.  St.  Bep.  197,  198,  13  8.  W.  932,  S  L.  B.  A. 
,  and  n.,  and  Ntles  v.  Cedar  Point  Club,  85  Fed.  60,  64  U.  8.  App. 
I,  government  grant  extends  only  to  high-water  mark;  Halgbt  v. 
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Keokuk,  4  Iowa,  213,  Wood  t.  Fowler,  26  Ean.  689,  40  Am.  Kep.  334^ 
Cooley  T.  Golden,  117  Mo.  66,  23  S.  W.  108,  21  L.  B.  A.  308.  and  John- 
aoD  T.  Knott,  is  Or.  310,  all  holding  slmllarlr;  Qoocb  v.  Bell.  22  N.s 
J.  L.  455,  456,  at  common  law  grant  of  lands  boonded  by  navlgabi* 
waters  extende  only  to  blgb  water;  BeU  v.  Oongb,  23  N.  J.  L.  674, 
holding  similarly;  and  cited  In  notes  on  navigable  river  as  bonndary, 
10  Am.  Dec.  387,  collecting  cases,  and  16  Am.  Rep.  627. 


mt  domain  le  the  right  which  belongs  to  soclet;,  or  tbe  bot- 
erelgn,  of  disposing  In  case  of  necessity,  and  for  the  public  safest, 
of  all  the  wealth  contained  In  tlie  State,  p.  233. 

Definition  cited  in  Calhoun  v.  Calhoun,  2  8.  0.  803,  dlscusslnc' 
emancipation  of  slaves. 

Miscellaneous. —  Cited  erroneously  In  Bx  parte  Norton.  44  Ala.  184., 
Cited,  without  particular  application,  in  Garrett  t.  Lfoch.  44  AIa.| 
327,  remarking  statutes  of  Great  Britain  were  adopted  as  part  ofj 
common  law  where  passed  before  Bevolotlon;  Second  Munlcipalltyi 
T.  Duncan,  2  La.  Ann.  187,  remarking  concerning  right  of  citizen  toi 
Judicial  protection. 


3  How.  236^266,  11  L.  676,  CART  T.  CURTIS. 

Federal  courts. —  Jurisdiction  of  Dnited  States  courts,  although, 
originating  in  the  Constitution,  is  dependent  for  distribution,  organlr< 
zatlon  and  mode  of  exercise,  entirely  upon  the  action  of  Coogress,) 
p.  246.  I 

Cited  and  foUowed  in  Sheldon  t.  Sill,  8  How.  44&,  12  L..  1151,  sua-' 
taining  act  of  Congress  restraining  Circuit  Courts  from  taking  cog-' 
nlzance  of  suits  by  assignees  of  choses  In  action  on  ground  oti 
diverse  cltlzeuship,  when  the  original  holder  could  not  hare  main-; 
talned  the  action  on  that  ground;  Case  of  Sewing  Machine  Cos.,  1S> 
Wall.  577.  21  L.  919,  reprinted  In  12  Am.  Rep.  647,  holding  Jurlsdlc-< 
tlou  of  Clroult  Courts  limited  by  acts  of  Congress  defining  It;  Fink  ; 
V.  O'Nell,  106  D.  S.  280,  27  L.  199,  1  S.  Ct  831,  holding  Circuit  Court ! 
may  not  enforce  Judgment  In  favor  of  United  States,  otiierwise  than 
In  statutory  manner;  In  re  CUley,  68  Ped.  978,  United  States  v. . 
Shaw,  39  Fed.  433.  3  L.  R.  A.  232,  North  German,  etc.,  S.  S.  Co.  v. . 
Collector,  43  Fed.  24,  25,  and  North  Carolina  v.  TrostL-es.  05  N.  a  . 
718,  1  Hughes,  137,  F.  C.  10,318,  6  N.  B.  E.  470,  aU  holding  lItII  juris- . 
diction  of  Clroult  Courts  is  governed  by  acts  of  Congress:  Birdseya  < 
V.  Schaeffer,  37  Fed.  823,  sustaining  act  requiring  remanding  of 
causes  removed  on  ground  of  local  Influence;  Fong  Yuc  Ting  v. 
United  States,  149  U.  8.  715,  87  K  918,  13  S.  Ct  1622,  United  States  > 
may  authorize  submission  of  Judicial  question  to  executive  officer; 
Wills  V.  Insurance  Co.,  28  Iowa,  546,  4  Am.  Rep.  181,  holding  statute  , 
regulating  Jurisdiction  of  Federal  court  strictly  construed. 


Notes  on  U.  S.  Reports.  3  How.  2.in-2m; 

litvd  St«it«a  may  not  be  sued  tn  Its  own  courts,  except  In  eit- 
1I7  excepted  caeee.  p.  245. 

«d  in  tTnited  States  t.  Lee,  106  U.  8.  227.  27  L.  181,  1  S.  Ot  266. 
ntlBK  opinion,  ntatlng  rnle,  and  collecting  cases.  Cited,  obiter, 
arhatn  t.  JnsticeB,  9  Ga.  350.  discnssing  right  of  BOTereign  to 

property  wltbout  compeuxatlon  In  time  of  public  neceaslt;. 
natltBtloaal  law. —  Act  of  Marcb  3,  1839,  requiring  collectors 
le  customs  to  place  to  tbe  credit  of  the  treasurer  of  tbe  United 
■s.  all  money  received  for  dutiee  nnascertalned  of  paid  nnder 
■St.  Is  coDstltutlonal,  p.  246. 

laumpait  for  money  had  and  received  will  lie  whenever  the  de- 
HDt  bais  received  money  which  is  the  property  of  the  plaintiff, 
which  tbe  defendant  Is  bound  by  natural  Justice  and  equity  to 
Id,  p.  249. 

Ced  and  followed  In  Railway  Co.  v.  McLlney,  32  Mo.  App.  176, 
lining  acdon  for  proceeds  of  property  wrongfully  sold;  Corrlgan 
-ady,  38  Mo.  App.  657,  suslaltilng  action  to  recover  deposit  on  sale 
nd:  WInnlngham  v.  Fancher.  52  Mo.  App.  463.  applying  rnle  to 
I'ery  of  mouey  paid  under  rescinded  contract;  Hathaway  v.  Cln- 
ituB,  V2  N.  Y.  447,  to  recovery  of  money  paid  by  agent  to  wrong 
;lpal. 

■ompatt  agalnBt  custome  offlcer  to  repay  duties  Illegally  col- 
d  under  protest,  will  not  be  implied  against  positive  command 
atnte,  p.  249. 

ted  In  KlcholB  v.  United  States,  7  WaU.  12»,  19  L.  128,  holding 
!  Is  no  Implied  contract  of  government  to  refund  Illegally  exacted 
ffl:  Bailey  r.  Railroad  Co.,  22  WaU,  639.  22  L.  849.  holding  law 
r  implies  a  promise  to  do  an  act  coDtrary  to  duty  or  to  law;  Bur- 
r.  Boston,  2  CUB.  596.  F.  C.  2.198.  holding  assumpsit  cannot  he 
led  In  case  of  municipal  corporation  Incapable  of  contracting; 
-lU  V.  Rokes.  54  Fed.  453.  12  U,  S.  App.  183,  no  promise  Implied 
89  duty  creates  an  obUgatioa;  Skeen  v.  Johnson,  K5  Mo.  26,  hold- 
10  aBBumpslt  Implied  on  part  of  curator  to  pay  money  to  widow 
Ertalch  he  wsb  acconntable  to  minors. 

tvenoa  laws. —  Where  statute  requires  coUector  to  pay  all 
eys  coUected  Into  the  treasury,  no  promise  can  be  ImpUed  to 
y  Illegally  exacted  dutlee  and,  accordingly,  assumpsit  will  not 
gainst  him.  p.  251. 

ted  In  The  Collector  v.  Hubbard.  12  WaU.  12,  15.  20  L.  276.  276, 
j-lng  rule;  Mallan  v.  Bransford.  86  Va,  670.  10  8.  K.  978,  holding 
mpslt  will  not  lie  to  recover  taxes  paid  under  protest  against 
ctor,  who  has  paid  them  over  to  tbe  treasurer.  Cited,  obiter.  In 
iy  V.  Muskegon,  32  Mich.  138,  20  Am.  Rep.  641,  discussing  Ua- 
t  of  pubUe  offlcer  for  pnbUc  funds  deposited  with  bank. 
Vol-  IV  — 27 
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I>atlM  paid  noder  protest  cannot,  under  act  of  Uarcb  3,  1830.  1 
recovered  In  asaampBlt  agalncit  tbe  collector,  p.  2S2. 

Affirmed  In  Onrtis  t.  Fiedler,  2  Blacb,  478,  17  L.  2T0,  Ctioster 
Curtis,  1  BlatcbE.  Ml,  F.  0.  2,661,  obJecUon  must  be  made  at  tt 
trial;  Van  Buren  t.  Downing,  41  Wla.  130,  no  action  lies  to  recovi 
llcenae  paid  without  protest 

Cited,  obiter,  In  PhlUdelphia  t.  OoUectot.  6  Wall.  732,  18  L.  61 
comparing  acU  of  1839  and  1865;  Davles  t.  Arthur,  90  U.  S.  150.  : 
L.  758.  Amson  v.  Murphy.  109  D.  S.  240,  241.  27  L.  021,  3  S.  Ct  18 
18T.  Davtes  t.  Miller,  130  U.  B.  286,  32  L.  &32.  9  8.  CL  5U1,  Saltoosti 
V.  BlrtweU.  66  Fed.  871,  33  U.  S.  App.  52,  Bamey  v.  Ekkarcl.  157  i 
S.  357,  364.  39  L.  732,  734,  16  8.  Ot  644,  647,  Earner  v.  Watson.  ! 
U.  S.  452,  23  L.  731.  SaltonataU  v.  Birtwell,  164  D.  S  71.  41  L.  3a 
17  8.  Ct.  25.  and  Fullan  v.  Kinslnger.  2  Abb.  (U.  8.)  100.  107.  F. 
11,463.  all  reviewing  bistory  of  legislation  on  tUs  sutijuct.  Cited 
Schell  V.  Pancbe,  138  U.  8.  564,  34  L.  1040,  11  8.  Ct.  377.  remarkii 
that  act  of  1846  vras  probably  passed  In  conseqtience  uf  rlecislon 
principal  case.  Cited  Incidentally  In  Raakln  t.  Hoyt.  i  How.  S3 
II  L.  998,  referring  to  controversies  arising  out  of  cuatoma  lav 
which  have  led  to  particular  legislation. 

Dlatlngulshed  In  the  following,  all  holding  that  the  rlsrlit  of  aotli 
was  restored  by  act  of  1845:  Richardson  v,  Cnrtla.  3  Elatehf.  3* 
F.  C.  11,781,  Knoedler  v.  Schell.  4  Blatchf.  486.  4SS.  P.  G.  7.8J 
Kriesler  v.  Morton.  2  Curt.  241,  F.  C.  7,934,  White  v,  Arthur,  I 
Blatchf.  243.  252. 10  Fed,  85.  92.  United  States  v.  8clLle^lueer,  14  Pe 
tJ83,  Moke  v.  Bamey,  5  Blatchf.  276,  276,  277,  278,  F.  C.  U,098,  Dntl 
T.  Maxwell.  2  Blatchf.  651,  F.  C.  4,208,  Haynes  v.  Brewster,  46  Fe 
474.  United  Slates  v.  Davis,  64  Fed.  166,  12  D.  8.  App.  47,  In  re  C< 
lector,  66  Fed.  277,  14  U.  S.  App.  146,  and  Schneider  v.  Barney. 
Blatchf.  42,  F.  G.  12,462.  Distinguished  also  fn  Marine  r.  Lyon.  < 
Fed.  166,  8  U.  8.  App.  673,  holding  new  right  of  action  purely  sti 
utory;  Brown  v.  Greenhow,  80  Va.  122.  assumpsit  vltl  lie  to  recov 
taxes  paid  under  protest. 

Assumpsit  Is  a  promise  forced  upon  a  party  In  Invltinn,  and  do 
not  depend  upon  his  will,  consent  or  voluntary  promls?.  p.  255, 

Cited  in  Gibson  v.  Stevens,  3  McLean,  568,  F.  C.  5,-)(Jl.  sustatniT 
assumpsit  In  suit  for  original  consideration  where  fraiiiUilcnt  do 
had  been  given;  Johnson,  etc.,  Co.  v.  Bank,  lie  Mo.  f><>''^.  38  Am.  S 
Kep.  620,  22  3.  W.  815.  sustaining  action  for  money  haJ  nud  recelvi 
when  worthless  check  had  been  given. 

3  How.  266-292, 11  L.  691,  WHITE  v.  NICH0LL8. 

Fleadintr  —  Idhel. —  It  is  not  neceasary  to  allege  that  libel  w 
malicious,  any  words  of  equivalent  import  will  satisfy  the  law. 
284. 

.  Major,  17  Wash.  24 
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llagad  eonuntmlcatloaB. —  Words  spoken  In  confidence  and 
blp  as  a  caution  are  privileged,  p.  286. 

in  Byam  r.  OoUlns,  111  N.  T.  166,  7  Am.  St.  B«p.  788,  note, 
L  83,  2  L.  B.  A.  136,  and  n.,  dissenting  opinion,  argnendo,  let- 
tten  to  7oung  girl  cantlonlng  her  against  her  lover  Is  prlv- 

Dgulshed  In  Shaw  v.  Sweener,  2  O.  Greene,  Ei88,  holding 
ipoken  at  one's  fireside  not  necessarllr  privileged. 

le^ed  eommunlcatlons. —  A  comniimlcatlon  made  In  the  dls- 
of  a  pnbllc  or  private  dnt^,  legal  or  moral,  Is  privileged,  p. 

:;ltatlous  collect  the  following  anthorltteB  in  point:  Tmssell 
lett,  18  Fed.  216,  holding  commnolcatlon  of  mercantile 
to  Its  cnstomere  privileged;  People  v.  Glassman,  12  0tah, 
Fac.  959,  and  Stave  v.  Balch.  31  Kan.  472,  2  Fac.  614,  com- 
Uon  drcnlated  among  electors  regarding  candidate;  Van 
r.  AsplnwaU,  17  N.  Y.  IdS,  report  of  committee  of  tniBtees  of 
of  Pharmacy;  Ellnck  v.  Colby,  46  N.  T.  431,  433,  7  Am.  Rep. 
I,  agreement  between  persons  svrlndled  to  bear  expenses  of 
itton;  Lovell  Company  v.  Houghton,  lie  N.  T.  526,  22  N.  B. 
L.  B.  A.  865,  and  n.,  published  statement  of  publisher  that  bis 
;ht  Is  Infringed  by  another  pnbllsher;  Chaffin  y.  Lynch,  83  Ya. 
9.  B.  810,  communication  made  In  self-defense  U  privileged, 
ng  cases;  Stalllngs  v.  Newman,  26  Ala.  311,  62  Am.  Dec.  726, 
ntlal  commnnlcatlons  are  liberally  viewed  by  the  courts; 
V.  Vannaman,  85  Wis.  456,  39  Am.  St  Bep.  863.  55  N.  W.  186, 
'  to  a  customer  accusing  dealer  of  bad  faith  is  not  privileged; 
rmaker  v.  Publishing  Co.,  13  Utah,  636,  45  Fac.  1098,  35  L. 
ilO,  EvlBton  V.  Cramer,  57  Wis.  577.  16  N.  W.  762,  Snyder  v. 
,  84  Md.  135.  136,  6  Am.  Bep.  818,  319,  Jones  r.  Townsend.  21 
9,  SB  Am.  Rep.  677,  Saunders  v.  Baxter,  6  Helsk.  383,  and 
lean  Fnb.  Co.  v.  Conroy,  S  Colo.  App.  264,  38  Pac.  424,  hold- 
privilege  In  newspaper  publications;  Mayo  v.  Sample,  18 
312,  communication  made  at  one's  fireside  is  not  ipso  facto 
l^ed;  Beals  v.  Thompson,  140  Uass.  410,  21  N.  B.  960,  nor  com- 
ition  to  hnaband  charging  his  wife  with  Ingratitude;  Byam  v. 
,  111  N.  Y.  150.  7  Am.  St  Rep.  729,  19  N.  B.  75,  2  L.  B.  A, 
d  n.,  nor  to  young  girl  charging  her  lover  with  being  an  Im- 
person;  Dlllard  v.  Collins,  25  Gratt  861,  352,  353,  nor  commu- 
US  between  landlord  and  tenant  respecting  character  of 
[>rs;  and  cited  Id  note  on  publications  concerning  candidates, 
,  Rep.  223,  and  In  note  on  privilege  of  newspapers,  16  Am. 
I.  343. 

lleged  commnnlcatlons. —  Anything  written  or  said  by  a 
Injuring  the  character  of  a  servant  Is  privileged,  p.  287. 


3  How.  2fi0-202 


1  TT.  P.  Reports. 


Frivllesed  commtuiicatloaB.—  Words  used  Id  conrKC  of  Jii'1 
proceedings  are  not  actloDable  wltboat  proof  of  express  mallei 
2SR. 

Modified  In  Sherwood  t.  Powell,  61  Minn.  481.  52  Am.  St. 
615.  03  N.  W.  IIW.  29  L.  R.  A.  IM.  and  Union  Mut.  Ins.  C< 
Thomas,  83  Fed.  804,  48  n.  8.  App.  578,  holding  matter  In  plond 
not  privileged  nnless  pertinent:  Blakeslee  v.  Oirroll.  64  Conu. 
23R.  29  Atl.  475.  476.  28  L.  R.  A.  108.  holding  piorieilincs  befor. 
vestlgatlng  committee  of  board  of  aldermen  Hot  judicial  within 
rule;  Clemmons  v.  Danforth.  67  Vt.  e25,  48  Am.  i^t.  Itcp.  842,  32 
628.  holding  words  spoken  In  Judicial  proceediDgs  not  privll 
where  not  pertinent,  collecting  cases. 

libel. —  Falsehood  and  absence  of  pFOvable  cause  amoon 
proof  of  malice,  p.  291. 

Cited  In  Neel)  v.  Hope,  111  Pa,  St  154,  2  Atl.  572.  quoting  ru! 
supra;  and  followed  In  Times  Pub.  Co.  v.  Carlisle,  94  Fed. 
Knapp  V.  Campbell,  14  Tei.  Civ.  App.  207,  86  S.  W.  7t!8,  discus 
malice.  CSted  In  Brewer  t.  Jacobs.  22  Fed.  231.  applying  rule  ti 
Hon  for  malicious  attachment. 

PriTlleg«d  commnnlcatlona  require  proof  of  express  malic 
make  them  libellous,  p.  291. 

Cited  In  Masterson  t.  Brown,  72  Fed.  140,  30  U.  B.  App.  T30 
plying  rule  to  commuul cations  made  In  coume  it  judicial  pro< 
ings;  Coogler  v.  Rhodes,  38  Fla.  249,  250,  66  Am.  St.  Rep.  176,  2: 
112,  applying  rule  to  communication  made  to  governor  respe* 
applicants  for  otQce;  Cairet  v.  Dickeraon,  J9  Md.  451.  collet 
cases,  and  holding  effect  of  privilege  on  acUonahle  words  Is  to  r 
legal  presumption  of  malice:  Andrew  v.  Desctler,  45  N.  J.  L. 
applying  rule  in  action  for  slander  of  Ulle;  GulC.  etc.,  Ry.  O 
Floore,  42  8.  W.  {Tei.  Civ.  App.)  611,  dlscnsBlng  privileged  con 
nl  cations. 

Libd. —  Every  publication,  either  by  writing,  printing  or  plcti 
which  charges  upon  or  Imputes  to  any  person  that  which  ren 
him  liable  to  punishment,  or  which  Is  calculated  to  make  bin 
famous,  odious  or  ridlculons,  Is  prima  facie  n  HIipI,  and  Im; 
malice,  p.  291. 

Cited  In  McDonald  v.  Woodruff,  2  Dill.  246,  F.  C.  8,770.  ,Tob] 
V.  Stebblns.  5  Ind.  367,  and  Cole  v.  Neustadter.  22  Or.  198,  29 
552.  all  quoting  and  approving  definition;  Pfltsinser  v.  Dubs,  64 
698,  24  U.  S.  App.  376,  holding  words  "you  can't  get  A.  down 
lower  than  he  Is,"  libellous,  per  se;  Republican  I'dIi.  Co.  v.  Min. 
Colo.  App.  575,  34  Pac.  48S,  holding  pubUcatlnn  charging  attc 
at  murder  libellous;  Montgomery  v.  Knox,  23  I'la.  599,  3  8o. 
holding  libellous  publication  charging  fraud  on  Insurers;  Gat 
McGlunts,  08  Ind.  546,  publication  charging  willingness  to  con 
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'1  Blcbardeon  y.  State.  66  Md,  210,  7  AU.  45,  to  publlcaUon 
'S  Judge  witb  violatlDg  State  GonstltutloD;  TbompsoD  v. 
ig.  15  Nev.  208.  ond  People  j.  GltiBsman,  12  Utah.  243,  42  Pac. 
ilding  libellous  article  presumed  mallcloue;  Hetbertngton  t. 
28  Kao.  429,  42  Am.  Rep.  172,  holding  article  Ubellous  cbarg- 
oroey  witb  abandoning  bla  client's  cause;  Lowe  t.  Herald,  6 
178.  21  Pac.  991.  article  charging  adulter;.  Cited  In  note  on 
tating  rule  and  collecting  cases,  S  Bias.  836,  F.  G.  17,590;  cited 
ke  T.  McDlTltt.  13  Blatchf.  167.  P.  C.  961,  in  which  principal 
an  referred  to.  as  clteii  In  text-book  over  which  suit  for  In- 
lent  of  copyright  had  arisen. 

L —  Proof  of  expresa  malice  in  an;  written  publication  ad- 
1  to  any  court,  legislative  body  or  other  tribunal  or  authority, 
ader  It  UbellouB,  p.  291. 

I  In  Comfort  t.  Young,  100  Iowa,  629.  69  N.  W.  1033.  applying 
commimicatlon  to  Insanity  board;  Maurice  t.  Worden,  64 
5,  30  Am.  Bep.  388.  to  Indorsement  by  official  on  communica- 
Idressed  to  secretary  of  navy;  McOaw  r.  Hamilton,  184  Pa. 
.  63  Am.  St  Rep.  788.  39  AU.  6,  applying  rule  to  slanderous 
spoken  Id  legislative  proceedings;  Evieton  v.  Cramer,  47  Wis.' 
S.  W.  394,  proof  of  eipreSB  malice  in  any  written  commnnlca- 
Dders  it  libellous. 

pproved  In  Sbelfer  t.  Gooding.  2  Jones  (N.  G.)  181,  reviewing 
lal  case,  and  holding  words  spoken  In  Judicial  proceeding  ab- 
y  privileged,  If  pertinent;  and  In  Johnson  v.  Brown,  13  W.  Ta. 
O,  123,  124.  130,  reviewing  principal  case  at  length,  collecting 
Ides,  and  holding  pertinent,  defamatory  matter  published 
In  the  course  of  Judicial  proceedings.  abBOlutely  privileged. 
t«nc«. —  In  an  action  for  libel,  the  alleged  Ubellons  communi- 
should  be  BubtDltted  to  the  Jury  apoo  question  of  malice,  p. 


Ileged  commnnlcatJona.—  A  communication  addr«ssed  to  the 
tve  relating  to  the  character  of  bolder  of  public  office  Is  prlvl- 

p.  293. 

IngulBbed  in  Aldrlch  v.  Press  Printing  Co..  0  Minn.  137,  86 
>ec.  87,  holding  defamatory  statement  concerning  candidates 
led  to  a  new  newspaper  not  privileged, 
ellaneous.—  Cited  In  report  of  principal  case  In  lower  court; 

V.  Nlcholls,  29  Fed.  Cae.  1025,  and  Worthingtou  v.  Scribner, 
IBS.  491,  12  Am.  Rep.  740,  remarking  that  In  principal  case  the 
il  letters  were  offered  IB  evidence,  which  must  have  been 
^unseat  of  goverument.  and  no  question  of  discovery  could, 
ore,  have  arisen;  Jarnlgan  v.  Fleming,  43  MIbb.  722,  6  Am. 
il8.  commenting  on  Instructions  In  suit  for  slander;  Johnson 
iwn.  13  W.  Va.  150,  prlvil^e  may  be  pleaded  under  general 
In  libel. 
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Prohitiitloii.—  AppllcaUoa  for  writ  of  probibltlon  to  Suprt 
Conrt  must  show  upon  tbe  face  of  the  record  that  Disttict  Co 
bas  exceeded  Its  Jurisdiction,  p.  308. 

Otted  and  rale  applied  In  Bx  parte  Easton,  95  U.  S.  77,  24  L.  : 
and  In  re  Cooper,  143  D.  8.  604,  36  L.  243,  12  8.  Ct.  461,  collet) 


Equity  Jurisdiction.— Independent  of  the  bankrupt  act  of  L 
tbe  District  Courts  possessed  no  equity  Jurisdiction,  gi.  '6\2, 

Cited  in  Morgan  t.  Tbomhill,  II  Wall.  SO,  20  L.  Gi.  holdlns  i 
true  under  act  of  1867. 

Bankruptcy.— District  Courts  sitting  as  courts  of  baokraptey 
clothed  with  the  most  ample  powers  of  courts  of  equity,  p.  312, 

Cited  and  this  doctrine  relied  upon  in  In  re  Bainlln,  8  Blss. 
F.  C.  &,994,  holding  District  Court  may  dismiss  jn'iitsou  in  bs 
ntptc}',  filed  by  partner  for  sole  purpose  of  anaoyini:  fi'llow  part] 
In  re  Wallace,  Deady,  436,  F.  C.  17,094,  2  N.  B.  IE.  iZ,'^)  136,  i 
iBBue  writs  of  Injunction;  Alien  t.  Thompson,  10  Fed.  123,  r 
vacate  discbarge  for  want  of  notice,  collecting  ciiRes;  Moore 
Jones,  23  Vt  746,  17  Fed.  Cas.  689,  may  Interfere  n-itli  judgmen 
State  court  so  as  to  give  aastgnee  benefit  of  Judgment  roiovere(i 
bankrupt;  Bill  t.  Beckwttb,  3  Fed.  Cas.  379,  2  N  li  U,  i82i 
property  fraudulently  disposed  of  by  bankrupt  maj  ("-  ii'iovlt.".! 
assignee  by  summary  proceedings  in  Bankruptcy  Cimii;  \Vils<n 
Tarpin,  5  Gill,  S8.  holding  vendor  claiming  rendor's  lien  a);ni 
t>ankmpfs  lands  has  full  remedy  in  Bankruptcy  Court;  In  re  Mi! 
6  Blss.  34,  P.  C.  9,651,  District  Court  may  determine  title  to  pi 
erty  Involred  in  bankruptcy  proceedings.  Cited,  obiter.  In  South 
V.  Flaher,  6  8.  0.  347,  discussing  powers  of  District  Court  under 
of  1867. 

Bankruptcy.- The  pbrase  in  section  6  of  act  of  1841.  "  any  ci 
itor  who  shall  claim  any  debt  under  the  bankrupt<-y."  Includes 
creditors  who  have  a  present  subsisting  claim  upou  the  bnukru 
estate,  p.  31 S. 

Banbuptcy. —  Creditors  of  bankrupt  have  a  rl);bt  to  ask  i 
mortgaged  propeily  be  sold  and  proceeds  applied  toniinlH  pa.vn: 
of  tiielr  debts,  p.  315. 

Bankruptcy.— Under  bankrupt  act  of  1841,  Clnuit  nnd  DiRi 
Oonrts  have  concurrent  Jurisdiction  of  suits  at  Ian*  :itiii  in  eqi 
brought  by  assignee  against  any  person  claiming  an  ndrcrse  inter 
and  by  such  person  against  assignee,  p.  316. 

Cited  In  Mitchell  v.  Manufacturing  Co.,  2  8tory.  (i6l,  F.  O,  9; 
holding  debtor  of  bankrupt  an  adverse  party  within  the  rule. 


Bz  parte  Christy. 
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Lokruptcy.— Under  Uie  bankrnptcy  act  of  1S41,  the  District 
rts  Bcqolred  Jurlsdlctlou  to  redeem,  foreclose  or  enforce  liens, 
tsages,  and  secnrltleB  npou  property  of  bankrupt,  p.  317. 
Ited  and  principle  followed  In  HouBton  t.  Bank,  6  How.  606,  12 
i84,  reversing  City  Bank  r.  Houston,  2  La.  Ann.  123,  124,  125, 
ling  Dlitrlct  Court  may  decree  sale  of  mortgaged  property  of 
kmpt;  City  Bank  v.  Houston,  2  La.  Ann.  127,  dlBsenting  oplnlou, 
ling  slmUarly;  Sutherland  y.  Iron  Co.,  23  Fed.  Cas.  461,  9  N. 
i.  311,  Glveen  t.  Smith,  1  Bask.  366.  F.  O.  5,467,  In  re  Barrow, 
id.  Cas.  942,  1  N.  B.  R.  481  (12S).  and  In  re  Rhodes,  20  Fed.  Cas. 

all  holding  court  may  order  sale  of  mortgaged  estate  discharged 
a  incumbrance;  Foster  t.  Ames,  1  Low.  317,  F.  C.  4,066,  2  N.  B. 
148)  461,  In  re  Kahley,  2  BIbb.  389,  F.  C.  7,693,  4  N.  B.  R.  (126)  383. 

DftTls  T.  Anderson,  7  Fed,  Cas.  108,  6  N.  B.  B.  145,  where  prop- 
'  Is  sold  free  of  the  Incnmbrance,  the  lien  attaches  to  the  fund  In 
rt;  In  re  Addison,  3  Hughes,  438,  F.  C.  76,  whether  District  Court 

liquidate  lien  is  discretionary  with  the  conrt,  and  may  not  be  de- 
lined  by  the  register;  In  re  Boblnaon,  20  Fed.  Oaa.  984,  holding 
.kroptcy  Court  hound  to  give  effect  to  all  liens;  Perkins  t.  Olbson, 
kllSB.  70S,  24  Am.  Bep.  646,  assignee  takes  property  subject  to 
lens,  collecting  cases;  Norton  v.  Boyd,  3  Eow.  439,  11  L.  670.  dls- 
Jng  opinion,  arguendo.  Jurisdiction  of  District  Court  Is  eicluslve. 
d  obiter  In  Phelps  v.  Setllck,  19  Fed.  Cas.  464,  8  N.  B.  R.  390,  and 
ter  ▼.  Oaff,  2  Colo.  244,  246,  dissenting  opinion,  discussing  Jurls- 
lon  of  Bankruptcy  Court  over  mortgages, 
ule  qualified  In  Ray  t.  Norseworthy,  23  Wall.  134,  23  L.  118, 

Willard  T.  Brlgham,  26  La.  Ann.  601,  both  holding  mortgagee 
It  liave  notice  of  assignee's  sale  In  order  to  be  discharged  of  his 
;  Norton  T.  Boyd,  3  How.  437.  11  L.  669,  mortgagee  may  elect  to 
iclose  his  mortgage  In  State  court;  Peck  t.  Jennesa,  16  N.  H. 

627,  528,  630.  631,  633.  48  Am.  Dec.  576,  677,  678,  679.  580.  581. 
ewlng  and  dIsapproTing  principal  case  and  holding  Jurisdiction 
I'ederal  courts  In  matter  of  liens  is  not  excIuslTe;  denied  in  Colby 
i^cdden,  17  N.  H.  274.  276,  holding  creditor  enUtied  to  foreclose 
lien  in  State  court;  disapproved  In  Galbraith  r.  Fisher,  22  Pa. 
411,  413,  holding  sale  by  assignee  without  decree  does  not  re- 
e  lien  of  Judgment. 

nd«r  bankrupt  act  of  1841,  no  appeal  lies  to  Supreme  Conrt  from 
slon'  of  District  Court  In  case  In  bankruptcy,  p.  317. 
fflrmed  In  Crawford  v.  Points,  13  How.  11,  14  L.  29.  Cited  In 
ght  T.  Cheney,  14  Fed.  Cas.  764,  5  N.  B.  R.  805.  dlscnsslng,  obiter, 
eals  under  bankrupt  act  of  1841;  Gurry  v.  Marvin,  2  Fed.  417, 
usslng  constitutionality  of  act  limiting  Jurisdiction  of  State  Su- 
ne  Conrt  by  amount  In  controversy. 
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Bankmptcy. —  Wbere  suits  are  peadlng  In  State  courts,  tbey  may 
be  prosecuted  to  Qoal  Judgment,  wltb  permissiOD  of  Baukruptcf 
Court,  p.  318, 

Cited  and  principle  followed  In  Norton  v.  Boyd,  3  How.  437,  11  L. 
66&,  holding  mortgagee  of  bankrupt  may  elect  to  forecloBe  In  State 
court;  ClaBln  v.  Houseman,  93  U.  8.  136,  23  I^  838,  aud  Bison  r. 
FoweU,  28  Ark.  438,  holding,  under  act  of  1867,  awlgiice  may  sue  In 
State  court;  Goodall  v.  Tuttle.  3  Bias.  230.  F.  C.  5.5S3.  7  N.  B.  R.  203, 
or  In  another  Diatrlct  Court;  Carr  t.  Gale,  3  Wood.  &  M.  65,  F.  0. 
2,435,  and  McLean  t.  Bank,  3  McLean,  589,  F.  C.  8,888.  or  in  Circuit 
Court;  Ward  v.  Jenkins,  10  Met  591,  assignee  may  Bue  In  State  court 
under  act  of  1841;  Kidder  t.  Horrobln,  72  N.  Y.  IBS,  and  imder  act  of 
1867.  as  amended  In  1874;  In  re  Davis,  1  Sawy.  262.  2'>f,  F.  G.  3,620,  4 
N.  B.  R.  718,  719,  8  N.  B.  R.  170,  171.  pending  suits  arc  nnaffected  by 
bankruptcy  proceedings  unless  arrested  or  controlled  by  the  Bank- 
ruptcy court;  In  re  Bowie,  3  Fed.  Gas.  1068,  1  N.  B.  R.  628.  Hos- 
sell  V.  Cheatham,  8  Bmedes  &  M.  708,  and  McCanc  v  r:M).ir,  HI 
Qratt.  584,  holding  lien  may  be  foreclosed  In  State  court  unless  Bank- 
ruptcy Court  Interferes;  Baum  V.  Stern,  1  S.  G.  41'.).  where,  pend- 
ing partition  proceedings,  one  party  becomes  bankrupt,  proceed  In  !r; 
may  be  continued,  the  assignee  standing  In  the  place  of  the  bank- 
rupt; Augustine  T.  MeParland,  2  Fed.  Gas.  214,  IS  N.  B.  It.  7.  holding 
Bankruptcy  Court  may  ratify  foreclosure  proceeding  In  Stale  court; 
Doremus  t.  Walker,  8  Ala.  200,  42  Am.  Dec.  638,  applying  rule. 

Limited  In  Voorhles  t.  Frisble,  25  Mich.  478,  12  Am.  Rep.  293. 
holding  State  court  has  do  Jurisdiction  of  suit  by  asBlgnee  to  set 
aside  fraudulent  conveyance. 

Baiilcruptcy. —  In  case  of  a  contested  claim.  District  Court  has 
Jurisdiction,  botb  summarily  and  under  formal  bill,  p.  318. 

Banbmptc;  Court  may  suspend  or  control  proceedings  In  State 
court  by  acting  upon  tbe  parties  througb  Injunction  or  other  re- 
medial proceeding,  p.  318. 

Cited  In  Markson  v.  Haney,  1  Dill.  603,  506,  507,  F.  C.  9.008,  4  N.  B. 
It.  1166)  515,  519.  holding  District  Court  may  enjoin  proceedings  com- 
menced after  institution  of  bankruptcy  proceedings;  Hudson  v. 
Schwab,  12  Fed.  Cas.  815,  18  N.  B.  R.  480.  F.  O.  6,835.  may  enjoin 
Uciver  against  msrshal  for  seizure  Of  bankrupt's  property.  Glted, 
jiri^uendo.  In  Brigliam  t.  Glaflln,  31  Wis.  614,  11  Am.  Rep.  625,  hold- 
Inv'  Jurisdiction  of  Federal  courts  exclusive  under  ai-i  iiC  l,Si}7;  Loii 
V.  West.  Co..  91  Fed.  239,  question  Is  one  of  discretion  ratlier  than 
Jurisdiction;  In  re  Pittelkow.  92  Fed.  903,  foreclosure  may  be  re- 
strained. 

Under  bankrupt  act  of  1841,  tbe  District  Court  has  Jurlsdlcrioii 
to  bear  and  determine  a  controversy  between  the  assignee  In  bank- 


Bx  parte  ChrlBty.  3  How.  292-333 

J  SDd  creditore  claiming  uu  advemi-  iiit(.-re.'<t  Id  tbe  property  In 

te,  under  a  previous  conveyance  from  the  bankrupt,  p.  322. 

ed  and  approved  In  Cbemuug  Canal  Bonk  T.  Judaon,  8  N.  T. 

264,  265,  2C(1,  reviewing  principal  caiie,  aud  bolding  Judgment 

strict  Court  in  action  of  tretipass  agaiost  assiguee  not  open  to 

«ral  attack  for  want  of  JurlsdlcUon;  Carter  v.  HobbB,  92  Fed. 

'eviewlng  priaclital  c&se  and  applying  rule. 

ed,  obiter,  In  re  Brodbluc,  03  I't-d.  Wi,  couittrulng  act  of  1898. 

iter  dicta. —  Opinions  a«  to  umttern  not  before  the  court  are 

•Jndtclal.  and  not  to  be  regnrded  nn  authority,  p.  322. 

ed  in  Carroll  v.  Carroll,  Ifi  Uuw.  287.  14  L.  941,  and  State  v. 

S  40  Wts.  190,  22  Am.  Rep.  GOG.  aa  lUastratlng  ml«  tliat  opinion 

:  binding  unless  tbe  c.i^c  calls  for  Its  expression.    Cited  in  note 

are  decisis,  collecting  cases.  27  Am.  Dec.  632. 

dlfled  In  Alexander  v.  Worthlngton,  5  Md.  488,  holding  mlc 

,  where  question  ts  one  of  general  interest,  fully  discussed  and 

ed  wltb  a  view  to  settle  the  law. 

oblbitloii. —  Semble,  Supreme  Court  may  not  issue  writ  of  pro- 

lou  to  District  Courts,  except  when  latter  are  proceeding  aa 

a  of  admiralty  and  maritime  Jurladlctlon.  p.  S22. 

ed  In  Ex  parte  Gordon,  1  Black.  fiOS.  IT  L.  Iit4,  holding  Supreme 

t  win  not  issue  writ  in  criminal  case;  Bx  parte  Graham,  10 

.   543,   19   L.   982.    nor  In   contlscatlon   proctedlngs;    Bx   partf: 

in,  96  V.  S.  72,  24  L.  374,  may  Issue  prohibition  In  admiralty 

wdlng;  In  re  Binlnger,  7  Blatcbf.  161,  F.  C.  1,417,  3  N.  B.  B. 

Bankruptcy  Court  may  not  issue  problbltlon  to  State  court)': 

id  States  v.  Williams,  67  Fed.  385,  32  V.  S.  App.  126,  questlonln): 

ber  Circuit  Court  of  Appeals  may  Issue  prohibition  when  not 

laary  for  tbe  exercise  of  Its  particular  jurisdiction.     Cited  In 

irehenslTe  note  on  problbltlon,  12  Am.  Dec.  607. 

akmpt  act  of  1841  protects  all  Judgments  or  mortgagee  against 

nnstmction  which  shall  impair  them,  p.  327. 

ed  In  Seanowski  v.  Rape,  69  Os.  662,  holding  discharge  in  bank- 

ry  does  not  aBtct  lien  upon  any  property  subject  thereto;  Reed 

lUlngton,  49  Hiss.  227,  applying  rule. 

UgAtlon  of  contracta.— i'tate  law  iacnmbering  remedy  of  mort- 

;  by  conditions  imposed  after  obligation  has  attached  Is  void. 

B. 

«d  in  Watkins  v.  Glenn,  56  Kan.  431.  40  Fac.  319,  holding 

te  concerning  sale  aud  redemption  of  real  estate  Invalid  so  far 

Tecting  existing  mortgages,  collecting  cases;  Phiuney  v.  Phln- 

81  Me.  464, 10  Am.  St  Ecp.  272,  17  Atl.  408.  4  L.  R.  A.  351.  and 

dding  statute  postponing  period  of  redemption  in  certain  cases 

u  to  pre-existing  mortgages. 


i     : 
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MiBcellaiieou8.~Cited  erroneously  in  Beale  t.  Dale,  25  Mo.  309, 
and  Larsen  v.  Moore,  1  Tex.  27.  Cited,  arguendo,  in  Merrill  v.  Nat 
Bank  of  Jacksonville,  173  U.  S.  154,  161,  175,  19  S.  Ot  869,  872,  377, 
dissenting  opinion. 

3  How.  333-413,  11  L.  622,  OLITBR  v.  PIATT. 

TniBtees.— Whenever  a  trustee  has  been  guilty  of  a  breach  of  the 
trust,  and  has  transferred  the  property  by  sale  or  otherwise  to  any 
third  person,  the  cestui  que  trust  may  follow  such  property  in  the 
hands  of  such  third  person,  unless  a  bona  flde  purchaser,  for  value 
without  notice,  p.  401. 

The  following  citing  cases  Indorse  and  rely  upon  this  holding: 
May  V.  Le  Claire,  11  Wall.  232,  20  L.  53,  holding  grantee  of  trust 
property  with  notice  of  the  trust,  takes  subject  to  trust;  Percy  v. 
CockrlU.  10  U.  S.  A  pp.  574,  53  Fed.  879,  Smith  v.  Perry,  56  Ala. 
268,  Hill  V.  Mclntire.  39  N.  H.  416,  75  Am.  Dec.  232,  Leitch  v.  Wells. 
48  N.  Y.  607.  and  Walston  v.  Smith,  67  Vt.  545,  32  Atl.  487,  all  hold- 
ing similarly;  Carmichael  v.  Foster,  69  Ga.  382,  holding  misapplied 
assets  of  estate  may  be  traced  in  hands  of  persons  affected  with 
notice;  Ex  parte  Morris,  9  Wall.  607,  19  L.  800,  holding  owner  of 
property  wrongfully  confiscated  may  follow  proceeds  in  hands  of 
distriCutees;  Wharton  v.  Clements,  3  Del.  Oh.  218,  holding  when  one 
partner  has  converted  trust  funds  tp  use  of  firm  with  knowledge  of 
other  partners,  firm  becomes  liable;  James  v.  Atlantic  Co.,  3  Cliff. 
620,  F.  C.  7,177.  and  James  v.  Atlantic  Co.,  3  CUff.  632,  F.  C.  7,178, 
where  trustee  has  improperly  parted  with  trust  property,  cestui  que 
trust  is  proper  plaintiff;  Bitzer  v.  Bobo,  39  Minn.  21,  38  N.  W.  610, 
where  guardian  has  purchased  property  mainly  with  ward's  funds, 
she  is  entitied  to  proportionate  share  therein;  King  v.  Railroad  Co.,  14 
Fed.  Cas.  557,  holding  property  purchased  with  proceeds  of  sale  of 
railway  bonds,  subject  to  lien  of  bond  and  mortgage;  Swift  v.  Wil- 
liams, 68  Md.  257,  11  AtL  842,  where  stranger  has  been  wrongfully 
paid  with  trust  funds,  they  may  be  recovered  of  him ;  Abell  v.  Brown. 
55  Md.  221,  holding  release  of  mortgage  in  violation  of  trust  void 
as  to  person  having  notice;  Partee  v.  Thomas.  11  Fed.  773,  where 
suit  is  brought  to  charge  wrongful  transferee  as  trustee,  equity  Is 
proper  forum;  Bresnihan  v.  Sheehan.  125  Mass.  14,  where  wife  has 
appropriated  husband's  funds  and  purchased  part  interest  in  prop* 
erty  therewith,  creditor  of  husband  may  pursue  them  to  the  extent 
of  husband's  interest  in  the  property;  Seaman  v.  Cook.  14  111.  505, 
holding  property  purchased  with  proceeds  of  trust  funds  impressed 
with  trust;  Boiling  v.  Mock,  35  Ala.  729,  querying  whether  married 
woman  has  election   to  take  property  obtained  in  exchange  for 
articles  of  her  statutory  separate  estate  by  her  husband;  Preston  v. 
McMillan,  58  Ala.  90,  applying  rule  to  property  purchased  by  hus- 
band with  moneys  from  his  wife's  separate  estate;    Perkins    v. 


J 


427 


Oliver  V.  Piatt 


3  How.  333-413 


Perkins,  134  Mass.  444,  stocks  purchased  by  trustee  for  the  purpose 
of  replacing  stocks  of  beneficiary  sold  by  him  are  Impressed  with 
original  trust;  Hardwick  v.  Jones,  65  Mo.  58,  Judicial  sale  not  void 
because  sheriff  is  stockholder  In  corporation  purchasing  thereat; 
Hennlnger  y.  Heald,  52  N.  J.  Eq.  439,  29  Atl.  194,  trust  attaches  to 
trust  property  repurchased  by  trustee,  notwithstanding  it  has  passed 
through  hands  of  bona  fide  holder,  and  become  purged  of  the  fraud 
as  to  strangers;  Smith  ▼.  American,  etc..  Bank,  89  Fed.  840,  apply- 
ing rule. 

Cited,  obiter,  In  Gonceller  v.  Foret,  4  Minn.  17,  holding  any  person 
interested  in  enforcement  of  trust  may  sue  In  equity  to  enforce; 
Smith  V.  Vodges,  92  U.  S.  186,  28  L.  482,  stating  rule  that  money 
misappropriated  may  be  pursued  as  far  as  traceable;  Bound  v.  Ball- 
road  Ck>.,  60  Fed.  854,  remarking  no  matter  how  large  the  discre- 
tion committed  to  trustee,  court  never  loses  control  over  him;  Meni- 
fee Y.  Menifee,  8  Ark.  40,  holding  administrator's  possession  of  prop- 
erty of  estate  Is  as  trustee  for  widow  to  extent  of  her  dower;  Mac^ 
Gregor  v.  Gardner,  14  Iowa,  337,  discussing  conveyances  by  agent 
in  fraud  of  his  principal;  Coffee  v.  Buffin,  4  Cold.  512,  discussing 
inability  of  trustee  to  purchase  trust  property. 

Distinguished  in  Balloch  v.  Hooper,  146  U.  S.  369,  36  L.  1010,  13 
S.  Ct.  130,  holding  third  person  lending  money  to  trustee  on  security 
of  trust  property  without  knowledge  of  the  trust,  is  within  the  rule; 
Linville  v.  Leiniger,  72  Ind.  494,  holding  funds  unaccounted  for  by 
public  oflScer  may  not  be  traced,  but  resort  must  be  had  to  his  official 
bonds;  Gaines  v.  Lizard,  1  Woods,  59,  F.  C.  5,174,  where  one  in 
adverse  possession  of  lands  has  sold  them,  he  will  not  be  compelled 
to  account  for  the  proceeds  to  the  true  owner. 

TmsteeB.—  Where  trustee  has  wrongfully  invested  the  trust  prop- 
erty or  its  proceeds  in  other  property  into  which  it  may  be  dis- 
tinctly traced,  cestui  que  trust  may  elect  to  follow  into  the  new  in- 
vestment or  to  hold  the  trustee  personally  liable,  p.  401. 

Cited  and  followed  in  Clements  v.  Moore,  6  Wall.  316,  18  L.  790. 
McLeod  Y.  Bank,  42  Miss.  113,  Isom  v.  Bank,  52  Miss.  916,  McEachin 
V.  Stewart,  106  N.  O.  343,  11  S.  E.  277,  and  Norris's  Appeal,  71  Pa.  St. 
125,  all  applying  rule;  Wilson  v.  Drumrlte,  24  Mo.  305,  right  of 
election  belongs  to  cestui  que  trust  alone;  McLaughlin  v.  Fulton, 
104  Pa.  St  170,  remarking  that  if  original  fund  was  covered  with 
a  trust,  no  change  of  State  can  divest  it  of  that  trust;  Seymour  v. 
Freer,  8  Wall.  214,  19  L.  310,  and  Brown  v.  Lambert,  33  Gratt  263, 
holding,  upon  sale  of  trust  property,  trust  attaches  to  proceeds;  Tabb 
V.  Cabell,  17  Gratt  173,  when  trustee  sells  trust  property,  and  with 
consent  of  cestui  que  trustent  substitutes  her  own  property  therefor, 
she  cannot  afterwards  revoke  the  substitution;  Slaughter  v.  Glenn, 
98  U.  S.  245,  25  L.  123,  holding  upon  bill  to  set  aside  sale  of  property 
by  married  woman  for  defective  acknowledgment,  property  pur- 


lUll 


|:'         it      .i     < 


i! 


i  .; 


^is 


li 


li 


£r. 


'  "    In  It  Is. 

V>  'i'  '  'if' 


ji 


3  How.  333-413 


Notes  OD  V.  S.  Reports. 


chased  bj  her  witli  proceeds  is  ImprosKcd  wltb  a.  triint  character: 
PetHJohn  v.  Woodruff.  77  Va.  510.  holilluj;  rpmalndernioii  Inki-  pro- 
ceeds or  cODverted  life  estate;  Moorman  v.  Arthur,  00  Va.  477.  18 
S.  E.  878,  laDdB  tKiiiKbt  with  funds  of  est.Ttp  In  name  of  ndmlnJu- 
trator  are  Impressed  with  trust  in  favor  of  the  helra.  Cited  In  ex-, 
hauatlre  note  oa  pursuit  of  trust  fundw.  32  Am.  St.  Rvp.  125.  12«.. 
Cited  also,  Central  National  Bant  v.  Insurance  Co.,  104  U.  S.  70,  26 ; 
L.  700,  holding  trust  funds  may  be  followed  Id  bank  dt^potlt  even 
when  mixed  with  trustee's  funds.  Cited,  obiter.  In  Silltmnti  v.  Gano, ', 
00  Tei.  647,  648.  39  8.  W.  SG2,  discussing  measure  of  damages  tor 
breach  of  contract  to  permit  redemption  under  foreclosure. 

Dfstlngulsbed  tn  Ferris  t.  Van  Vechten,  73  N.  Y.  119,  holding^' 
trust  funds  mar  not  be  followed  unless  thej  can  be  cU-nriy  traced. 

Truat«e».—  Option  of  cestui  que  tnist  to  follow  ppoi'eeds  of  trust- 
property  wroagfulty  converted  by  trustee  cannot  b«  defeated  by  sub- 
sequent repurchase  of  the  trust  property  by  trustee,  p.  401. 

Cited  In  May  v.  Le  Claire.  11  WaU.  232.  20  L.  53,  and  Gunnel  ». 
Stoddard,  4  Fed.  Cas.  €83,  both  applying  rule;  Burwell  v.  Burwell, 
78  Va.  582,  holding  liability  of  guardian  for  conversion  is  not  de- 
feated by  reacquisltlon  of  converted  property.  Cited,  obiter,  in  Micli- 
oud  T.  Girod.  4  How.  556,  11  K  1100,  discussing  disabilities  of  agent 
to  purchase  or  sell. 

Tmata.— All  gain  of  trustee  from  wrongful  appropriation  of  trust! 
funds  goes  to  the  cestui  que  trust,  and  all  losses  are  borne  by  tiie 
trustee,  p,  401. 

Cited  in  Roblnett'a  Appeal.  36  Pa.  St.  189,  holding  when  adminis- 
tratrlT  mixes  funds  of  estate  with  her  own  money,  cestuis  que' 
trustent  may  Insist  upon  proportionate  earnings  of  moneys  misap- 
propriated. Instead  of  Interest  merdy. 

TnwtB.— Where  trust  funds  have  been  mixed  with  funds  of  trus- 
tee and  Invested  In  otber  property,  trust  will  attach  to  that  prop-' 
etty  to  the  value  of  the  orlgiual  trust,  p.  402. 

Co-temantB. —  Co-proprlctor  deraignlug  under  same  title  as  other 
proprietors,  is  presumed  to  have  full  knowledge  of  trusts  attaching' 
to  original  purchase,  and  for  which  it  Is  then  held  few  their  common' 
benefit,  p.  402. 

Public  lauds — Purchaser  under  execution  of  lands  hfld  umler 
ceriiflcate  of  purchase  acquires  mere  title  In  equity,  which  cannot. 
be  consummated  until  surrender  of  the  certificate  of  purchase  to  the. 
United  States,  p.  40ii. 

Cited,  obiter.  In  Doe  v.  Eslava,  9  How.  447,  13  L.  210,  holding 
equitaBTe  title  In  public  lands  exists  for  many  purposes  under  cot- 
tlficate  of  purchase  wltliout  patent. 
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wUm  to  actloM,— 3ndgment  lo  forecloeure  against  trustee  bj 

who  knows  who  the  real  beDeflefarles  are  will  not  conclude  the 
its  of  the  cestuls  qu^  trustent,  p.  407. 

Ited  and  rule  applied  In  Johnson  t.  Robertson,  31  Md.  491,  hold- 
trastee  cannot  consent  to  Judgment  so  as  to  bind  beneflctarles. 
ramnty,  either  lineal  or  collateral,  Is  no  bar  to  an  heir  who  does 
claim  the  property  by  descent,  but  as  a  purchaser,  p.  410. 
otice.— Where  one  Is  put  upon  Inquiry,  as  by  referenees  con- 
led  In  hla  title  deeds,  he  Is  charged  with  knowledge  of  what  he 
bt  hare  ascertained  hj  due  Inquiry,  p.  410. 
fted  and  principle  followed  In  In  re  Hook,  12  Fed.  Gas.  464,  11 
B.  H.  282,  applying  rule  and  collecting  cases;  Johnathan  Mills 
;.  Co.  V.  Whitehurat,  72  Fed.  501,  37  U.  S.  App.  684,  holding  when 

has  noUce  of  fact  casting  doubt  on  validity  of  his  title,  rights  of 
Dcent  persons  cannot  be  prejudiced  through  his  neglect  to  Investl- 
t;  Breit  t.  Teaton,  101  III.  270,  where  language  coutolncd  in  re- 
led  deed  Is  suffident  to  put  subsequent  purchasers  on  guard,  they 
I  be  charged  with  notice  of  a  trust  wliose  existence  might  have 
a  ascertained  upon  Investigation;  ^tna  L.  Ins.  Co.  t.  Bishop,  69 
ra,  647,  29  N.  W.  782,  one  Is  charged  with  knowledge  of  recitals 
conveyance  ti>  himself;  Coal  River  Navigation  Co.  t.  Webb,  S  W. 

442,  holding  grantee  charged  with  notice  of  Judgment  recited  In 
veyance  to  hlm. 

Mm*  fide  pnrchAMra.—  An  agent  employed  by  trustee  in  man- 
ment  of  trust  property,  and  who  Is  put  upon  inquiry  as  to  the 
st,  cannot,  upon  subsequent  acquisition  of  the  trust  property, 
Im  protection  as  bona  fide  purchaser,  p.  410. 

'Ated  in  Michoud  v.  Girod,  4  How.  556,  11  L.  1100,  discussing  dis- 
llty  of  agent  to  purchase  property  of  prlndpaL 
knut  flde  pnrchasars.—  Semble,  one  wbo  takes  under  a  quitclaim 
4  la  not  a  bona  flde  purchaser,  p.  410- 

:ited  and  followed  upon  the  precise  point  in  the  following:  Villa 
Hodrlgod,  12  Wall.  339,  20  L.  410,  Dlckerson  v.  Colgrove,  100  U. 
584,  25  L.  621,  Gest  v.  Fackwood,  13  Sawy.  208,  34  Fed.  372,  Run- 
a  V.  Smith,  18  Fed.  582,  reviewing  cases.  Taylor  v.  Irwin,  20  Fed. 
I,  United  States  v.  Sllney,  21  Fed.  895,  HasUngs  v.  Nissen,  31  Fed. 
>,  United  States  v.  Land  Co.,  ffi  Fed.  503,  7  U.  S.  App.  128,  dissent- 
;  opinion,  Dunn  v.  Bamum,  51  Fed.  361,  10  U.  B.  App.  86,  Blethen 
Dwinal.  35  Me.  669,  Bragg  v.  Paulk.  42  Me.  617,  Morse  v.  Sleeper, 

Me.  338,  Smith  v.  Bank,  21  Ala.  136,  Smith  v.  Perry,  66  Ala. 
a,  Battershall  v.  Stephens,  34  Mich.  74,  McCamant  v.  Patterson, 

Mo.  Ill,  Snow  V.  Lake,  20  Fla.  668,  61  Am.  Rep.  626,  Watson  v. 
leips,  40  Iowa,  483,  Laraway  v.  Larue,  63  Iowa,  412,  19  N.  W. 
4.  Steele  v.  Bank,  79  Iowa,  346,  18  Am.  St.  Rep.  376,  44  N.  W. 
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566,  7  L.  R.  A.  626,  JobnsoD  v.  WUUamg,  37  Eau.  1S1,  1  Am.  St 
Rep.  24S,  14  Pac.  S38,  coUectlng  cases,  Mann  v.  Best  02  Mo.  4OT, 
Buchanan  t.  Wise,  28  Neb.  328,  44  N.  W.  463,  Lowry  v  Brown,  1 1 
Cold.  4m,  Bodgen  t.  Borchard,  34  Tex.  468,  T  Am.  EUp.  2S5,  Uatn- ' 
man  t.  Kelgrwln,  39  Tex.  42,  and  MarUn  r.  U<«rii,  62  Wis.  42S.  22  i 
N.  W,  530. 

Cited  and  foUowed  also  In  Dow  t.  Moore,  69  Me.  120,  Rldgwaf^ 
y.  HolUday,  69  Mo.  466,  Ooe  t.  Persona  Unknown,  43  Me.  437,  and  . 
GresB  T.  Kvans.  1  Dak.  384.  46  N.  W.  1134,  all  holding  deed  con- ' 
reylng  right,  dtle  and  interest  of  grantor  conveys  only  that  Interest ' 
whatever  It  be;  Barclift  v.  LllUe,  82  Ala.  820,  2  Bo.  12] .  itiid  Hetitlg  . 
T,  Redden,  35  Kan.  476,  both  qnerylng  whether  rule  true  and  col- ' 
tecting  autborltles:  approved  In  Sharp  t.  Cheatham,  88  Mo.  SIO, 
majorltr  of  court,  however,  holding  contra.  Cited,  obiter,  In  Walker  . 
V.  UlUer,  11  Ala.  1082,  dlBcnsalng  bcma  fide  purchasers  generally. 
And  cited  In  note  on  effect  of  qnltclfttm  on  prior  aitrecorded  deed, 
25  Am.  Dec.  166. 

QneaUoned  In  United  BUtee  v.  Land  Co.,  148  U.  6.  45,  37  L.  361. 
13  8.  Ct  463,  reviewing  anthorldes  and  holding  alitor.  Denied  in 
Chapman  t.  Sims,  63  MIhb.  166,  166,  167,  and  Wllhelm  v.  Wllken,  • 
149  N.  T.  461,  62  Am.  8t  Bep.  746.  44  N.  B.  83,  32  L.  R,  A.  372,  both  ' 
reviewing  principal  case  and  collecting  antboritles;  Grlswold  v. 
Brngg,  19  Blatchf.  97,  6  Fed.  346.  holding  title  by  quitclaim  sulB-l 
cient  under  betterment  act,  where  Improvements  are  made  la  faith  ' 
of  actual  ownership;  Ghrlsman  v.  Hay,  43  Fed.  553.  tiolding  Quit- 
claim deed  anfflclent  to  diveat  vendor's  lien.  Distlngalflicd  Is  White  ! 
V.  McOarry,  2  Fllpp.  674,  47  Fed.  421,  holding  qDltclalni  deed  suffi- 
cient as  against  nnreciwded  mortgage;  Miller  v.  Fraley.  23  Arlc' 
741,  holding  mere  absence  of  nsnal  warranty  clause  In  ordloary  deed  ' 
does  not  bring  It  within  mle;  Fox  v.  Hall,  74  Mo.  316,  41  Am.  Rep. ' 
316.  quitclaim  sufficient  aa  against  unrecorded  deed.  Limited  In, 
Aultman  v.  Utsey,  34  S.  0.  672,  13  8.  B.  852,  holding  fnct  that  one's' 
Immediate  grantor  took  by  quitclaim  Is  a  fact  tending  to  put  oae^ 
on  notice.  Denied  In  Parker  v.  Randolph,  6  B.  Dak.  r.Oi.  50  N.  W.  ■ 
720,  dissenting  opinion,  arguendo,  quitclaim  deed  does  not  put  pur- 
chaser on  notice.  Modified  In  Harrison  v.  Boring,  44  Tej.  260,  262, 
holding  rule  ailter  where  quitclaim  shows  on  Its  face  that  It  pur- 1 
ports  to  transfer  for  the  whole  title. 

Laches  —  Trust— Mere  lapse  of  time  coostltates  no  bar  to  en-; 
forcement  of  subsisting  trust  p.  411.  | 

Cited  m  Tynan  v.  Warren,  63  N.  J.  Eq.  320,  31  AtL  590,  holding  i 
mere  delay  will  not  deprive  party  of  his  remedy  unless  sueli  neglect  ] 
has  prejudiced  the  other  party;  MerrJman  v.  Canovnn,  SI  Rest  100,' 
holding  statute  does  not  run  against  one  who  borrowa  trust  funds] 
of  trustee  with  notice  of  the  tmst;  Charter  Oak,  etc.,  Ins.  Co.  v.  Gla- 
boroe,  5  Utah,  331,  15  Pac  260,  statute  does  not  run  agninst  con- 
tinuing trust  ' 
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iltifarlonBiiMs.—  Wben  ttae  laterests  of  different  parties  are  bo 
licated  In  different  transactions  that  entire  Justice  conld  not  be 
intently  done  wltbont  uniting  tbe  wbole,  tbe  bill  Is  not  mulU- 
UB,   D.  411. 

ed  In  He^e  v.  HiU,  &S  N.  O.  306,  qootlng  and  applTlnf  rule  as 
b;  Barkle;  v.  Barkley,  14  Blch.  Bq.  26,  holding  bill  for  speclOc 
irmance  not  muttirarloua  for  naltlag  persons  against  wbom 
ing  title  Is  asked;  Wllklns,  etc.,  Fastener  Co.  r.  Webb,  89  Fed. 
093,  bill  Involving  two  patents  Issued  to  same  patentee  is  not 
Ifarlons;  Barcus  v.  Gates,  89  Fed.  793,  and  Dennlson  Mfg.  Co. 
lomas  Hfg.  Co.,  94  Fed.  662,  both  applying  rule, 
led,  obiter.  In  Gonceller  v.  Foret,  4  Minn.  17. 
itnto  of  limitations  begins  to  ran  against  tbe  enforcement  of 
listing  tmat  only  from  tbe  Ume  wben  It  Is  openly  disavowed  by 
rustee.  who  Insists  npon  an  adverse  rigbt  and  interest,  wblcb 
Uy  and  unequivocally  made  known  to  tbe  cestui  que  tmst,  p. 


e  dtatiouB  collect  tbe  following  aatborltles  In  point:  Speldel 
enrlcl,  120  U.  S.  386,  30  L.  719,  7  S.  Ot  611,  reviewing  autborl- 

and  applying  rule;  Gutslnger  v.  Ballard.  116  Ind.  97,  17  N. 
08,  Goodwin  T.  Goodwin,  69  Mo.  621,   Naddo  v.  Barton,  47 

790,  Janes  t.  Tbrockmorton,  07  Cal.  388,  New  Orleans  v.  Flsber, 
ed.  684;  Cunningham  v.  McKlndley,  22  Ind.  151.  Albert  v.  State, 
Id.  421,  Reynolds  v.  Sumner.  126  111.  71,  9  Am.  St  Kep.  529,  18 
.  337,  1  L.  R.  A.  330.  and  n.,  Anderson  v.  Nortbrop,  30  Fla.  662, 
1.  331,  and  Chicago,  etc.,  B.  B.  Co.  v.  Hay,  119  III.  502.  10  N.  E. 
ill  holding  similarly;  De  Mares  v.  Gilpin,  15  Colo.  83.  24  Pac. 
a  fortiori,  nbere  trust  is  resulting  trust;  Cowan  v.  Eenlka,  19 
App.  43,  48  N.  E.  810,  and  Lemolne  v.  Dunklin  Co.,  38  Fed.  568. 
:ee  cannot  Invoke  statute  until  be  has  done  some  act  In  open 
Brmance  of  tmst;  PhlllppI  v.  Philippe,  116  U.  S.  167,  29  L.  340, 

Ct.  1184.  collecting  cases,  and  bolding  statute  of  limitations 
IB  to  run  from  time  repudiation  of  trust  comes  to  knowledge  of 
flclary;  Norrls  v.  :Haggln,  12  Sawy.  65,  28  Fed.  281.  limitation  of 
n  for  fraud  commences  to  run  wben  party  Is  put  npon  notice; 
MQt  v.  Harper.  86  III.  461,  bolding  mortgagee  in  possession 
ee  within  the  rule.  Cited  In  exhaustive  note  on  equitable  ap- 
tlon  of  statute  of  limitations,  12  Am.  Dec.  373,  and  collected 

other  cases  In  note  on  statute  ot  limitations  as  between  trustor 
trustee,  99  Am.  Dec.  389. 

Bited  in  WIngate  v.  Wlngate,  11  Tex.  438,  holding  where  vendor 
ave  hires  Dim  "  uutU  called  for,"  statute  mna  In  favor  of  hirer 
against  vendee  from  deatb  of  vendor,  notwithstanding  hirer 
r  claimed  slave  adversely  to  vendee.  Distinguished  In  Curtis 
ikbi,  94  Fed.  255,  holding  statute  moa  from  Ume  wben  trustee 
ly  repudiates  trust 
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KnltUulonaiiesB.— It  Is  impracticable  to  lay  do-wn  any  lule  as 
wbat  constltutea  mnltlfarlonaaeas,  each  case  depeniliiig  on  Its  on 
circa  matauces,  pp.  411,  412. 

Olted  approTlngly  Id  Barney  t.  Latham,  103  U.  S.  215,  26  L.  51 
Sbeldon  v.  Packet  Co.,  10  Biss.  4T3,  S  Fed.  770,  Slnj^tr  Mfg.  Co. 
Poondry  Co,,  34  Fed.  39li,  Baltimore,  etc..  Telegraph  Co.  y.  T» 
Co.,  54  Fed.  53,  8  U.  S.  App.  340,  De  Wolf  t.  Manuf.acturing  Co..  ■ 
Conn.  298,  reviewing  authorities,  Bank  v.  Bartlett,  71  Ga.  806:  Poi 
ell  T.  Spaoldlng,  5  G.  Greene,  462,  Abbott  v.  JohLsim,  32  N.  H.  2 
26.  reviewing  authorities,  Warren  v.  Warren,  66  Me.  ;{riS.  Dunn 
Cooper,  3  Md.  Cb,  48,  Torrent  t.  Hamilton,  86  Mich.  IGl.  54  N.  \ 
634.  Stalcup  T.  Gamer,  28  Mo.  73,  Clegg  t.  Vamell.  IS  Tex.  30 
Washington  City  Sav.  Bank  v.  Thornton,  83  Vft.  166,  2  S.  B.  105.  ai 
Edwards  v.  Sartor,  1  S.  C  270,  all  quoting  nile  as  above:  Unite 
States  Y.  Telephone  Co.,  128  U.  S.  352,  32  L.  466,  fl  S.  Ct.  91,  remarl 
Ing  principle  Is  largely  one  of  convenience,  where  parties  bare  bee 
brought  together  who  have  no  common  Interest  In  the  litlgatioi 
The  Mining  Debris  Case,  8  Sawy.  636.  637,  638,  1«  Foil.  32,  34.  su 
tnining  bill  where  all  defendnnis  were  interested  lu  principal  ma 
ter  In  controversy  and  law,  facts,  evidence  and  relief  identical  f 
to  each. 

Modifled  In  Shaw  t.  Chase,  77  Mich.  447,  43  N,  W.  8.S7,  dissentin 
opinion,  arguendo,  bill  mnltlfarlons  asking  for  an  acountlng  by  oe 
defendant  of  trust  fund  In  which  other  defendants  are  in  no  wa 
Interested. 

Xultltarloiisness  must  be  taken  advantage  of  by  demurrer,  pte 
or  answer,  p.  402. 

Cited  in  Barney  v.  I^tham,  103  U.  B.  216,  26  L.  Til.s,  Converse  ' 
Dairy  Co.,  45  Fed.  20,  Ranger  v.  Cotton  Press  Co.,  52  Fed.  6i; 
Fllchett  v.  Blows,  74  Fed.  50,  36  U.  8.  App.  597,  collecting  casei 
Thornton  v.  Houtze,  91  III.  220,  Ashton  v.  Asliton,  35  Md.  50- 
Crocker  v.  Dillon,  133  Mass.  102,  Veghte  t.  Power  Co..  19  N.  J.  E< 
145,  all  applying  rule;  Hefner  v,  Ins.  Co.,  123  D,  S.  "51.  31  L.  31! 
8  8.  Ct.  330,  muitlfarlouBDeHH  cannot  render  decree  void  and  ope 
It  to  collateral  attack;  Persch  v.  Qulggle,  57  Pa.  St.  2."iS,  it  Is  too  lal 
to  object  at  the  hearing;  Wade  v.  Pulslfer,  54  Vt.  71,  objection  mut 
be  taken  bj  demurrer;  Holt  v.  Daniels,  61  Vt.  93,  17  Atl.  787,  holdlu 
by  analogy,  objection  to  jurisdiction  must  be  taken  by  demurrei 
Whyte  V.  Glbbes.  20  How.  642,  It  is  too  late  to  object  to  jurlsdictio 
after  mandate  has  gone  down. 

HultltarloiumeBs  may  be  objected  to  by  the  court  sua  sponte  u 
any  time,  p.  412. 

Olted  in  Pelder  t.  Davis,  17  Ala.  426.  Bean  t.  Bean.  37  Ala.  2( 
and  Tartar  v.  Gibbs,  24  Md.  337,  both  affirming  and  applying  niU 
Woodworth  t.  Qlhba,  61  Iowa,  401,  16  N.  W.  288,  diamiaslng  ce; 
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orl  tor  Improper  joinder  of  complainants.  Cited,  obiter,  in 
and  T.  Cassrain,  02  Hlcb.  14»,  S2  N.  W.  462.  holding  that  fact 
i  bill  aska  different  kinds  of  relief  against  tbe  Bame  parties  will 
make  It  mnltifarlons. 

xecatlou.—  In  thle  case  tbe  Sopreme  Court  confirmed  a.  decree 
tbe  Circuit  Court  directing  trustee  to  pay  money  and  Isanlng 
mutton  therefor,  p.  413. 

ited  In  Tappan  t.  Aylswortb,  IS  R.  I.  685,  suBtalnlng  execution 
er  decree  directing  repayment  of  money. 

IlscellaneauB.—  Cited  In  Woolsey  t.  Dodge,  6  McLean,  144,  F.  0. 
32,  and  In  Danlela  t.  Stevens.  19  Ohio,  244,  aa  affirming  Piatt 
>llver,  8  McLean,  27,  F.  C.  11,116.  Cited  erroneously  In  Worley 
Naylor,  6  Minn.  200,  Beale  r.  Dale,  2G  Mo.  309,  and  Rice  v. 
eland,  10  Humph,  549.  Cited  without  partlcDlai  application  In 
e,  42  Am.  Rep.  169. 

EIow.   413-426.    11    L.    668.    WASHINGTON    BRIBGB    GO.    ▼. 

STEWART. 

Lppeal  and  error.—  Upon  a  second  appeal,  no  qneation  can  be 
led  aa  to  Jurisdiction  upon  a  former  appeal,  p.  424. 
tted  and  principle  followed  In  Whyte  t.  Glbbea,  20  How.  B42, 
r>.  lOia,  and  Williams  v.  Bruffy,  102  D.  8.  255,  26  L.  137,  holding 
t  alter  hearing  on  merits  In  Supreme  Court.  It  ta  too  late  to 
le  question  aa  to  Jurisdiction  of  State  appellate  court;  Oalnes 
iQKg,  148  D.  A.  241,  37  L.  438, 13  8.  Ct.  616,  after  cause  remanded, 
ceedlogs  cannot  be  had  by  Circuit  Court,  which  will  amount  to 
lew  of  questions  affirmed  by  Supreme  Court;  State  v.  Banli,  20 
i.  643,  refualug  to  vacate  Jndgment  of  appellate  court  for  want 
luriadictlon  after  lapse  of  one  year.  Cited,  obiter.  In  Kenney  r. 
«r,  13  111.  444,  54  Am.  Dec.  442,  remarking  rule  allter  In  Illinois, 
ippeal  and  error. —  The  fact  that  Judgment  Is  affirmed  by  a 
Ided  court  can  make  no  difference  as  to  the  conclusiveness  of  the 
rmance  npoD  the  rights  of  tbe  parties,  p.  424. 
llted  la  Kolb  v.  Swann,  68  Md.  621,  13  AU.  380,  holding  Judgment 

divided  court  as  effective  In  all  respects  as  a  unanimous  de- 
on. 

iM  adjndicata.—  When  Judgment  of  lower  court  Is  affirmed  upon 
•eal  It  becomes  conclusive,  p.  424. 

llted  and  applied  In  Deunlson  v.  Goehring,  6  Pa.  St.  405,  holding 
of  review  will  not  lie  In  court  below  after  affirmance  by  appet- 
!  court;  Lowell  v.  Ball.  58  Tex.  567,  holding  no  appeal  ties  from 
gment  of  Circuit  Court  rendered  In  obedience  to  mandate  from 
}reme  Court,  collecting  cases;  United  States  v.  Peralia,  27  Fed. 
I.  497,  holding  lower  court  must  execnte  mandate  at  Supreme 
Vol.  IV  — 28 
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Court  even  tbongh  It  be  discovered  that  aelllier  court  had  jurisdlp- 
tion  over  the  cause;  French  v.  Hay,  22  Wall.  346,  22  L.  86S,  decree 
of  District  Court  up^  ori^nal  bill  is  coDcluHive  where  affirmed  ' 
upon  appeal  to  Clrcntt  Court,  although  nmended  bill  lie  after«ardt 
filed  charging  liability  against  iinottier  defendant;  Miller  t.  Clark, 
52  Fed.  903,  after  mandate  of  Supreme  Court  directing  execution  for  ■ 
coHtB,  Circuit  Court  cannot  eraBc  cause  from  docket.  Cited,  olJiter, , 
in  .«;tna  Ins.  Co.  v.  Boon,  95  D.  S.  14.'!,  24  L.  403,  dissenting  opinion,,, 
argnilng  lower  court  may  not  file  special  finding  after  esplration  of  i 
term  at  which  Judgment  was  entered. 

Distinguished  In  Kingsbury  r.  Ruckner,  134  U.  S.  675,  33  L.  1057, , 
10  S.  Ct.  646,  holding  decree  suljject  to  attack  for  fraud  eren  after 
affirmance  by  appellate  court;  State  v.  Circuit  Court  71  WU.  609,' 
88  N.  W.  198,  reviewing  authorities  and  holding  lower  court  may ' 
grant  new  trial  within  time  allowed  by  law,  notwithstanding,  In  the 
meantime,  Judgment  has  been  ufflrmed  upon  appeal  therefrom. 

FnietiM.—  Want  of  Jurisdiction  in  matter  of  abatement,  p.  424. 

Cited  in  WlUlams  v,  Bruffy.  102  U.  S.  255,  26  L.  137,  holding  that 
after  bearing  on  merits  In  Supreme  Court  it  la  too  late  to  raise  quea- 
tlon  as  to  jurisdiction  of  State  appellate  court:  HoimcB  v.  Railroad 
Co.,  7  Sawy.  392,  9  Fed.  238.  holding  finding  of  trial  court  upon ; 
jurisdictional  fact  conclusive.  Cited,  obiter.  In  Brown  v.  Noyes,  2. 
Wood.  &  M.  81,  F.  C.  2,023,  quoting  rule  at  supra. 

Appeal  and  error.—  Upon  a.  second  appeal,  there  Is  nothing  be- 
fore the  court  but  proceedings  subsequent  to  the  mandate  on  tbel 
first  appeal,  p.  424. 

Cited  and  rule  applied  in  Tyler  v.  Magwire,  17  Wall.  283,  21  L. , 
583,  second  appeals  do  not  anthorize  nn  inquiry  Into  the  merits  of  the; 
previous  decree. 

Distinguished  in  Keenao  v.  Strange,  12  Ala.  204,  holding  that  after, 
reversal,  lower  court  may  set  aside  default  and  permit  defense  by, 
answer. 

Appeal  and  error,—  When  Supreme  Court  stands  eiiually  divided'^ 
upon  writ  of  error  or  appeal  judgment  of  court  below  atanda  af- 
firmed, p.  424. 

Cited  and  rule  applied  in  Styles  v.  State,  28  Ga.  391,  holding  when: 
Supreme  Court  decided  it  was  not  error  Cor  Circuit  judije  to  enter 
Judgment  of  affirmance;  Durham  v.  Hallroad,  113  N.  C.  241.  IS  S.^ 
E.  208,  collecting  cases  and  applying  rule. 

Practice. —  There  is  no  process  provided  by  which  the  Supreme- 
Court  can  reverse  its  own  Judgments,  p.  426. 

The  citing  cases  have  indorsed  and  relied  upon  this  proposition' 
as  follows:  Qreat  Western  Telegraph  Co.  v.  Burnbam,  162  U.  S., 
344.  40  li.  993,  16  8.  Ct  852,   Downer  v.   Cross,  2  Wis.  381,   Reed: 
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es.  15  WlB.  43,  Akerly  v.  VlUs,  24  Wis.  174.  1  Am.  Rep.  173. 
;her  v.  Gottlieb,  5fl  Fed.  873.  18  U.  8,  App.  468.  Dewey  v.  Gray. 
377,  Henlck  v.  Lndtogtou,  20  W.  V&.  637.  640,  Parker  t.  Pome- 

Wls.  122,  CTary  T.  Hoagland,  8  Oal.  688,  DaTldBon  t.  DoUaa. 
1.  82,  83.  collecting  casea,  RIcbardHon  v.  Coal  Co.,  18  Wash. 
1  Pac.  1046,  dlsaeotlDK  opinion;  Leeae  t.  Clark,  20  Cal.  417. 
T.  Bkae.  4$  Cal.  S43,  Hlckox  t.  Railway  Co.,  94  MIcb.  238.  S3 

1105,  Portland  Tniat  Co.  n.  Coulter,  23  Or.  136.  31  Pac.  281. 
n  V.  Sbaron,  79  Cal.  6D0.  22  Pac.  43,  Palmer  v.  Railway  Co..  2 
,  352.  16  Pac.  553.  Hollofrbtieb  t.  McConnel,  12  lU.  204,  and 
V.  Norton,  61  ni.  287.  all  boldlng  matters  determined  on  previ- 
ppeal  will  not  be  considered  on  subsequent  appeal;  Dodge  t. 
rd,  53  Ind.  369,  Adams  Conoty  v.  Railroad  Co.,  55  Iowa,  98,  2 

1058,  Headley  v.  GbaUlss,  15  Kan.  606,  Davenport  t.  Kleln- 
dt  8  Mont  480.  20  Pac.  826,  and  Sllra  t.  PIckard,  14  Utab, 
51.  47  Pac.  145,  146,  all  coUecUng  cases,  and  holding  similarly; 
«  y.  DavlM.  8  Wasb.  118.  35  Pac.  613,  23  L.  R.  A.  105, 
9lng  mle  to  subsequent  suit  between  same  parties:  Noonnn 
adley,  12  Wall.   129.  20  L.  281,  and  Peck  t.  Sanderson.  18 

42,  15  L.  262,  Ixitb  holdtog  Supreme  Court  cannot  grant  a 
ring  of  a  canee  which  has  been  transferred  to  tbe  court  below; 
!Jzsle  Weston.  Biatchf.  Pr.  265.  P.  C.  8.425.  and  The  Major 
•nr.  Biatchf.  Pr.  315,  F.  G.  8.984.  both  holding  by  analogy  Prize 

may  not  open  tts  decree  after  expiration  of  term;  United 
I  T.  Brig  Glamorgan,  2  Curt.  239.  F.  C.  15.214,  Tbe  Ullnols,  1 

0.  22,  F.  G.  7,003,  holding  similarly  as  to  Admiralty  Court; 
T.  Wood,  24  111.  296,  appellate  court  of  last  resort  lias  no  power 
bear  a  cause;  Winchester  t.  Winchester,  121  Mass.  130.  re- 
ng  practice  of  various  courts  aa  to  rebearlngs;  Milam  Co.  t. 
Ttson,  47  Tex.  238,  arguing  In  opposition  to  majority  that  8n- 
i  Court  may  not  review  its  own  Judgments. 

3d,  obiter,  in  Legal  Tender  Oases,  12  Wall.  603.  20  L.  329.  dis- 
ig  opinion,  remarking  controversies  determined  by  the  Supreme 
:  are  flnally  and  conclusively  settled;  Bank  of  United  States  v. 
.  6  How.  38,  12  L.  334,  Circuit  Court  may  not  vacate  its  Judg- 
after  expiration  of  term  for  want  of  Jurisdiction;  McGregor 
rdlner,  16  Iowa,  546.  550,  holding  Supreme  Court  has  no  Jurls- 
in  of  original  proceeding  in  nature  of  bill  of  review;  and  cited 
te  on  [lower  of  appellate  court  after  remittitur,  21  Am.  Dec. 
«1Iectliig  cases,  and  Id  series  of  notes  on  stare  decisis  and  law 
B  case.  27  Am,  Dec.  634. 

dified  In  Klngshnry  v.  Buchner.  70  IlL  617,  holding  decision  of 
late  court  on  former  appeal  only  res  adjudlcata  aa  to  matters 
Jly  decided.  Distinguished  In  City  of  Hastings  v.  Foxworthy, 
eb.  688,  687.  690.  694,   63  N.  W,  958.  959.  960,  961.  34  L.   B. 

1,  342.  346.  348.  and  u..  reviewing  authorities  and  holding  where 
!  Is  reversed  generally  and  new  trial  ordered,  matters  decided 
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upon  first  apiwal  atBj  be  considered  on  second:  Bilojcra  t.  Dftt 
47  Tex.  S7S,  holding  rule  as  to  law  of  tbe  Q&fe  not  adopte 
Texas;  Longworth  t.  Sturges,  4  Oblo  SL  713,  lidliiiDg  under 
statute.  Bnpreme  Oonrt  baa  Jurisdiction  to  review  causes  de< 
by  Itself. 

Mlscellaneons.—  Olted  In  First  Nat  Bank  t.  Lewis.  13  Utab, 
46  Pac.  661,  upon  proposition  tbat  conrt  ot  laat  resort  is  excli 
Judge  of  Its  own  Jurisdiction. 

3  How.  426-441.  11  K  KM.  NUGENT  v.  BOTD. 

Bankraptcy. —  Liens  and  mortgages  which  are  valid  by  tbe  I 
law  must  be  protected  by  United  States  court  sJttlug  Id  bankm 
p.  436. 

Cited  and  foUowed  In  Wilson  t.  Turpln,  5  GUI,  5S,  boldiug  B< 
of  vendor's  lien  upon  property  sold  by  Bankruptcy  Conrt  bas  rei 
In  that  court;  Oifton  y.  Foster,  103  Mass.  236,  4  Am.  Rep.  641. 
Ing  mecbaaic's  Uen  not  dissolved  by  bankruptcy  proceedings; 
Una  V.  Gibson,  61  Miss.  703,  24  Am.  Rep.  646,  collecUng  csLsee 
holding  assignee  In  bankruptcy  takes  property  subject  to  all  1 
Banm  t.  Stem,  1  8.  0.  419,  holding  similarly. 

TTndsr  bankruptcy  act  of  ISll,  District  Court  Is  vested  with  j 
diction  over  mortgaged  property  t>elonglng  to  the  bankrupt,  p.  4 

Cited  snd  toUowed  In  Ray  t.  Norseworthy,  23  Wall.  134,  23  I* 
balding  similar  rule  under  act  of  1867;  Voorbles  v.  Friable,  25  I 
478,  12  Am.  Rep.  293,  holding  Jurisdiction  exclusive  under  ai 
18C7;  Foster  t.  Ames,  1  Low.  817,  F.  0.  4,9«»>  2  N.  B.  R.  148, 
Houston  V.  City  Bank,  6  How.  606,  12  L.  534,  reversing  Bai 
Houston,  infra,  under  act  of  1841,  conrt  has  pomor  to  order  sa 
mortgaged  property  free  of  incumbrance;  and  !□  re  Pettelkoi 
Fed.  903,  Is  to  same  effect  Cited,  obiter,  in  Markson  t.  Hane 
Ind.  36,  remarking  Jurisdiction  of  Federal  court  I3  plenary; 
Bank  t.  Houston,  2  La.  Ann.  127,  dissenting  opinion,  arguing 
larly;  Chemung  Canal  Bank  t.  Judson,  8  N.  T.  ^U5,  discussing 
erally  bankruptcy  Jurisdiction  of  District  Court 

Limited  In  City  Bank  v.  Houston,  2  La.  Ann.  123,  124,  bo: 
Bankruptcy  Court  may  not  sell  mortgaged  property  free  of  in 
brance  where  mortgagee  Is  not  a  party  to  proceedlDgs. 

Bankruptcy. —  Where  mortgage  creditor  of  bankrupt  elec 
foreclose  in  State  court  Federal  court  Is  not  caliGd  upon  to  f 
pose,  except  where  Injustice  may  be  done  to  other  creditors  o. 
mortgage  itself  be  contested,  p.  437. 

Cited  and  rule  applied  in  Klmberllng  v.  Hartly,  1  McCrary, 
1  Fed.  6(6,  collecting  cases  and  holding  Judgment  creditor  se« 
to  enforce  lien  upon  lands  fraudulently  conveyed  by  bankrupt, 
seek  bis  remedy  Id  State  conrt;  Augustine  v.  MoFarland,  2 
Gas.  214,  18  N.  B.  B.  IS,  Bankruptcy  Court  may  ratify  unau 
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or«cloaare  vtiere  assignee  bas  appeared  Id  State  coort  and 
la  lights  adjudicated;  In  re  Bowie,  1  Bank.  Beg.  (186)  628,  3 
Jaa.  1069,  refusing  to  Interfere  with  foreclosure  suit  in  State 
where  it  was  not  neceesarr  to  protect  creditor's  rights;  Bus- 

Gheatbam,  8  Smedes  &  M.  708,  holding  execuUon  Hen  not 
red  bj  bankruptcy;  In  re  Davla,  1  Sawy.  262,  266,  F.  C.  8,620, 
':  B.  718,  8  N.  B.  B.  170,  holding  mortgage  creditors  may  fore- 
in  State  court;  In  re  Hufuagel.  12  Fed.  Gas.  821,  12  N.  B.  B. 
loldlng   Bankruptcy   Court   may  confirm   execution   sale  by 

conrt  after  bankruptcy,  where  property   sold  brought  full 

Beed  f.  Bnllington,  40  Miss.  226,  holding  State  court  may 
«  attachment  lien  after  discharge  In  bankruptcy;  Galbrattb 
her,  22  Pa.  St  413,  holding  title  under  execution  sale  by  State 
superior  to  title  by  unauthorized  assignee's  sale;  McCance  v. 
r,  10  QratL  584,  holding  lien  of  Judgment  may  be  enforced  In 
conrt,  notwithstanding  discharge  In  bankruptcy, 
id,  but  not  followed,  in  Phelps  v.  Belllck,  19  Fed.  Gas.  464,  6 

B.  890,  holding  foreclosure  proceedings  bad  after  stay  or^ 

Lkruptcj. —  Where  creditor  in  bankruptcy  qnestlona  validity 

>rtgage  held  by  another  creditor.  Bankruptcy  Court  bas  Jnrls- 

n  to  try  qnestioa  of  validity,  p.  437. 

>d  and  role  applied  in  Perry  t.  Chandler,  2  Gush.  241,  holding 

ct  Court  has  power  to  set  aside  mortgage,  order  the  sale  of 

laged  property,  and  distribute  proceeds  among  creditors  of 

■apt 

icelianeouB. —  Cited,  obiter,  In  Glaflln  v.  Houseman,  03  TJ.  S. 

S  L.  838.  holding  assignee  may  sne  In  State  court;  Kidder  t. 

>blD,  72  N.  T.  165,  holding  atmllarly. 


w.  441-463,  U  L.  671,  OARBOLL  v.  SAFFOBD. 

tntea. —  Courts  of  United  States  adopt  as  a  mle  of  decision 

Btabllshed  construction  of  local  laws,  p.  460. 

ed  in  Burgess  t.  Bellgmaan,  107  U.  S.  84,  27  L.  86S,  2  S.  Ct 

Dplying  rule  and  collecting  cases;  Smith  t.  Power,  23  Tex.  33, 

ions  of  State  Supreme  Court  upon  questions  of  title  become 

of  property  which  are  followed  by  Federal  courts. 

rtlngulshed  in  Levi  t.  Thompson,  4  How.  19,  II  L.  867,  refusing 

oslder  decision  of  State  court  not  of  last  resort  as  precedent 

itnte*. —  It  is  immaterial  whether  Judicial  construction  of  local 

has  been  established  by  long  usage  or  by  a  Judicial  decision. 

ral  courts  wlU  follow  tt.  p.  460. 

ed  in  Lane  t.  Vick,  3  Uow.  482,  11  L.  690,  holding  Supreme 

t  wHl  follow  a  single  decision  of  State  court  where  It  settles 

e  of  property. 
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PuMic  lAndB. —  Where  land  tias  been  prevlousl?  sold  or  rescrvi 
by  United  States,  subsequent  patent  or  certificate  of  purchase  Issm 
throiish  mistake  may  be  recalled,  p.  460. 

Olted  in  Pengra  v.  Munz,  12  Sawy.  239,  29  Fed.  83r>.  United  Stat 
may  cancel  erroneons  listing  of  lands  as  swamp  landn;  Le  Beau 
Armitage.  S6  Ho.  IM,  holding  mle  subsists  as  to  Bnbscquent  pate 
of  preTlonsly  confirmed  grant.  Cited,  obiter,  In  Weeks  v.  Itailroa 
78  Wis.  619,  47  N.  W.  742,  collecting  cases  and  holdln;;  right  of  re 
owner  cannot  be  defeated  by  erroneous  Issuance  of  i)atenL 

Public  lands. —  Wbere  oflicers  of  government  have  sold  tract 
land  and  received  purcbase  money,  they  cannot  sell  it  ugaiu  aud  co 
vey  a  good  title,  p.  461. 

Cited  approvingly  in  Moody  v.  Artbur,  16  Kan.  42'S,  quieting  til 
of  prior  purchaser  and  against  subsequent  pateutco;  Laforeet 
Downing,  16  La.  Ann.  302,  refusing  to  sustain  pateut  against  pri 
pre-emption  puichase.  Cited,  arguendo,  in  Horslt.v  v.  Moran. 
Mont.  300,  361,  53  Pac.  1069,  collecting  authorities  on  general  su 
Jcct. 

TftZtttion  of  public  lands  which  have  been  sold,  but  not  pi 
ented,  Is  not  "an  Interference  with  the  primary  tlispositlon  of  t 
BoU  by  Congress,"  within  the  purview  of  the  ordlnnuce  of  1T87, 


Cited,  obiter,  to  this  point,  tn  Crane  v.  Reeder,  21  Miih.  74,  4  Ai 
Rep.  444.  discuaslug  tenures  under  ordinance  of  17ST, 

Taxation. —  Under  Michigan  statutes,  lands  held  under  certl 
(.-ate  of  purchase  from  United  States,  were  autborliMid  and  intend 
to  be  taxed  before  execution  of  patents,  p.  400. 

Public  lands.— Lands  of  United  States,  which  have  1j<>en  sold  a 
paid  for,  are  subject  to  taxation  by  State,  uotwithsUinding  non- 
Buance  of  patent,  p.  461. 

The  following  citing  cases  affirm  and  adopt  this  rule:  Withi 
spoon  V.  Duntau,  4  Wall.  219,  18  L.  343,  affirming  S.  C,  21  Ark.  2" 
aud  holding  right  of  taxation  extends  to  donation  entries  as  w 
us  cash;  Coleman  v.  Lumber  Co.,  30  Fed.  31S,  Smith  v.  HoHls. 
Ark.  24.  Mundee  v.  Freeman,  23  Fla.  B36,  3  So.  157.  Itoss  v.  Sup< 
viBors,  12  Wis.  38,  Lord  v.  Railroad  Co.,  17  Wis.  .''.73.  15  F< 
Cas.  890,  and  Danford  v.  McCook  Co..  76  N.  W.  &4a  (S.  Dak.),  : 
applying  rule  as  above;  State  v.  Railroad  Co.,  21  Minn.  480.  Wlno 
Land  Co.  v.  Minnesota,  159  U.  S.  030,  40  L.  249,  16  S.  Ct.  85,  hoi 
lug  lands  exempted  from  taxation  until  sold  becDiiio  subject 
taxation  as  soon  as  complete  equitable  title  is  trauHferred;  W 
consln  Central  E.  R.  Co.  v.  Price  Co.,  64  Wis.  594,  20  N.  W.  00.  Ch 
Co.  T.  Morrison.  28  Minn.  260,  9  N.  W.  763,  Wisconsin  (■crit.  H. 
Co.  v.  Taylor  Co.,  62  Wis.  60,  8  N.  W.  836,  and  Kaiisus  I'ai.  Ity. 
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>,  9  Ksn.  47,  where  l&ndi  are  granted  by  United  States  on  con- 
)n  they  become  taxable  npon  performance  ot  condition  and 
ire  patent;  Polk  Co.  v.  Hunter,  42  Minn.  313,  44  N.  W.  201,  hold- 
lands  pre-empted  and  paid  for  taxable,  although  certtBcate  Bua- 
aed  for  further  proof:  State  v.  Ballroad,  21  Nev.  257,  30  Pac. 

poSBeasMT  Interest  of  railroad  in  anrreyed  but  nnpatentable 
la  Is  taxable;  McWlUlams  v.  Wlthlngton,  7  Sawy.  206,  7  Ped. 

holding  by  analogy  Interest  of  purchaser  from  State  may  be 

under  execntlon;  Shiver  t.  United  States.  IBS  U.  S.  499,  40  L. 

16  8.  Ct.  57.  whether  lands  entered  under  homestead  act  sub- 

to  State  taxation  discussed  bat  not  decided;  Puget  Sound  Agri- 
nral  Oo.  T.  Pierce  Co.,  1  Wash.  Ter.  167.  170,  lands  granted  by 
ted  States  and  snrreyed  bat  unpatented  rany  be  taxed  by 
Itory.  Cited,  obiter,  In  Hamilton  v.  Avery,  20  Tei.  635,  dia- 
ling effect  of  local  conflrmation  act;  Caldwell  t.  Busb,  45  Pac. 

<Wyo.),  discussing  general  subject. 

latlngnlshed  tn  Tan  Brocklln  t.  Tennessee,  117  U.  S.  168,  29 

151.  6  8.  Ct.  680.  holding  lands  purchased  by  United  States  at 

aaie  not  subject  to  taxation  by  State;  Wisconsin  Cent  B.  R. 

V.  Price  Co..  133  U.  S.  505,  83  L.  693.  10  S.  Ct,  345.  holding 
ated  lands  not  subject  to  taxation  by  State,  where  nn  official 

remains  to  be  done  on  part  of  United  States  b«fore  they  are 
inctly  dedned;  Hussman  t.  Durham,  165  V.  S.  147,  41  L.  065, 
S.  Ct.  254,  where  in  fact  equitable  title  ban  not  passed  oat  of 
ted  States  State  may  not  tax;  Pitta  v.  Clay,  27  Fed.  636,  where 
ted  Statea  withheld  patent  on  sround  of  fraudulent  aHslgnment 
I  only  issued  It  on  production  of  new  nsRltmraent.  t.Ti  depds 
!n  by  State  In  Interim  are  void;  People  v.  Shearer,  30  Oal.  648, 
«mpted  lands  not  taxable  by  State  until  purchase  money  paid 
ted  States:  Duncan  v.  Newcomer,  9  8.  Dak.  378,  6ft  N.  W,  881, 
;re  application  was  auspended  and  new  proof  required,  right  to 

does  not  accme  nntll  new  proof  was  made. 

ertiflcates  ot  porchaae  of  pubUc  lands  protect  rights  of  pur- 
ser as  fully  as  patents  themselves,  p.  461. 

lilg  Is  a  leading  authority  for  the  foregoing  proposition  as  the 
itlons  attest:    Cornelius  v.  Kessel,  12S  U.  S.  460,  32  L.  483,  9  S. 

123.  afHrming  S.  C,  68  Wis.  241,  16  N.  W.  5S0,  holding  holder 
prior  certificate  of  purchase  can  compel  subsequent  patentee  to 
asfer  title  to  blm;  Hastings,  etc.,  R.  R.  Co.  v.  Whitney,  132  U.  S. 
.  33  L.  365,  10  S.  Ct  114.  holding  valid  homestead  entry  while 
eisUng  precludes  grant  of  land  to  third  person;  Benson  Co.  v. 
a  Co.,  145  U.  S.  432,  36  L.  764,  12  S.  Ct,  879,  holding  by  analogy 
'chaser  of  mine  from  government  entitled  to  patent  without  fur- 
r  assessment  work;  Whitney  v.  Taylor,  158  U.  S.  90,  39  L.  908, 
3.  Ct.  709.  lands  duly  entered  are  exempted  from  subsequent 
Iroad  grant;  Union  Mill,  etc.,  Mfg.  Co.  t.  Dangberg,  2  Sawy.  455. 
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F.  C.  14,S70,  holder  of  certlflcate  of  pnrcbaw  entitled  to  exercise 
riparian  riglits;  Smith  t.  Bwlng,  11  Sawy.  61,  23  Fed.  745,  aud  Lewi* 
T.  Shaw,  S7  Fed.  CIS,  certificate  of  parchue  cannot  be  cancelled  bj 
United  States,  except  npon  resort  to  the  courts;  Kiadon  v.  Doven 
port;  4  S.  Dak.  663,  57  N.  W,  484,  or  by  Judicial  proceeding  befort 
land  commissioner;  Hamilton  t.  Mining  Co.,  13  Sitwy.  11)4.  3! 
Fed.  566,  cannot  be  attacked  collaterallr;  Aorora  Hill,  etc..  Mfg 
Co.  T.  Manufacturing  Co.,  12  Bawy.  860.  34  Fed.  B18,  entry  and  cer 
tlBcate  of  purchase  are  equivalent  to  patent  so  far  as  third  i>ersoni 
are  concerned,  collecting  cases;  Cawley  v.  Johnson,  21  Fed.  495,  ma; 
he  foundation  of  adverse  posseBBlon,  collecting  caHes;  Cady  y 
Eighmey,  54  Iowa,  618,  7  N.  W.  104,  aud  MeClnng  t.  Steen,  32  Fed 
374,  lands  held  nnder  certificate  may  be  conveyed  by  quitclaim 
Struley-Eaatbrook  Mercantile  Co.  v.  Davis,  18  Colo.  96,  36  Am.  St 
Rep.  268,  Caveoder  v.  Smith,  S  O.  Greene.  351.  66  Am  Dec.  542,  Leon 
ard  V,  Ross,  23  Ean.  300.  and  Jackson  v.  Spink,  S9  111.  411.  may  b< 
taken  nnder  execntion;  Moore  v.  Coulter,  31  Oa.  281,  and  McGIII  v 
McGlll,  4  La.  Ann.  265,  266,  may  be  recovered  In  action  at  law;  Hog 
ere  V.  Brent.  5  Glim.  57^  580.  586,  60  Am.  Dec.  426,  420.  431.  may  be 
come  charged  with  Judgment  lien  which  cannot  be  dpfented  by  con 
slgnment  of  certificate  and  iBsuance  of  patent  to  a^salRnee;  Silly 
man  t.  King,  36  Iowa.  211,  may  be  transferred  by  assignment 
Stone  V.  YouuEr,  6  Kan,  231,  may  form  valid  consideration  fo 
promlaBory  note;  Robertson  v.  Wood,  5  La.  Ann.  1D9,  may  becom' 
charged  with  Judicial  mortgage;  United  States  v.  Freyberg,  3 
Fed.  197,  holding  npon  payment  of  purchase  money  equity  of  pui 
chaser  relates  back  to  original  entry  so  as  to  deprive  United  State 
of  right  of  action  for  timber  previously  cot  on  lands;  Hartumn  i 
Warren,  76  Fed,  160,  40  U.  S.  App,  246,  valid  location  cannot  b 
made  npon  lands  upon  which  location  subsists  tegular  on  Its  fac 
though  In  fact  Invalid;  Gould  v.  West,  82  Tex.  351,  holding  paten 
Issued  to  deceased  person  relates  back  to  certificate  and  lunres  t 
benefit  of  helra;  Lux  v.  Haggln.  68  Gal.  429,  10  Pac.  776,  bolder  c 
State  certificate  of  purchase  may  exercise  riparian  rights;  Omah: 
etc..  Refining  Co.  v.  Taber,  18  Colo.  53,  16  Am.  St  Rep.  1D3,  21  P;ii 
920.  5  L.  R.  A.  242,  Issue  of  receipt  for  purchase  money  for  minin 
claim  revokes  license  previously  given  by  goverameut  to  tbird  pe. 
son;  Godding  T.  Decker,  8  Colo.  App.  204.  32  Pac.  834,  holding  tltl 
not  defective  where  vendor  holds  final  receipts  for  purchase  mone 
but  no  patent;  Arnold  v.  Grimes,  2  Iowa,  11,  14,  holding  patei 
Issued  to  pre-emption  claimant  cannot  be  reaasesBed  ex  parte. 

Elsewhere  the  following  rely  upon  the  syllabus  holding:  Frankll 
V.  Keller,  2  Nev,  91,  holding  interest  of  pre-emptor  asslguabli 
Bowne  V.  Wolcott,  1  N.  Dak.  417,  48  N.  W.  337,  holding  covenar 
of  seisin  in  fee  by  grantor  holding  receiver's  certificate  brokei 
bat  grantee  only  entitled  to  nominal  damages;  United  States  ' 
Saucier,  S  N,  Mez.  674,  25  Pac.  792,  United  States  may  not  bi: 
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ver  tor  timber  cnt  upon  land  Dpon  wblcb  pre-emptor  baa 
mrehase  money;  Carroll  v.  Patrick.  23  Neb.  846,  37  N.  W,  676, 
teele  t.  Boley,  6  Utah.  312,  22  Pac.  312,  statute  of  Ifmitationa 
I  to  mn  (rom  date  of  certificate  ot  pnrcbase;  Gulf,  etc.,  Ry. 
rk,  51  S.  W.  963  (Ind.  Ter.).  holder  may  maintain  action  of 
sa;  Gllkerson  Co.  v.  Forlws,  B4  Ark.  149.  26  Am.  8t.  Rep.  30. 
W.  191,  land  held  under  certificate  of  pnrcbase  may  be  mort- 
;  Morton  v.  Green,  2  Neb.  476,  dlBsentlns  opinion,  arKDendo, 

of  recelver'B  certificate  has  sufficient  title  to  maintain  eject- 

Slmlen  t.  Perrodln,  36  La.  Ann.  933,  lands  held  under  certlfi- 
f  parcbase  are  In  all  reapecta  subjects  of  contract  aa  ordinary 

Gray  v.  Olvens.  26  Mo.  302,  holding  by  analogy  statute  of 
tlons  begins  running  In  faror  of  bolder  of  New  Madrid  cer- 
e  from  return  of  plat;  Nelson  v.  Sims,  23  Miss.  SS6,  B7  Am. 
146.  holding  validity  of  purchaser's  title  not  affected  by  neg- 
t  receiver  to  file  duplicate  receipt  with  register;  Ives  v.  Ely, 
iCh.  573,  24  N.  W.  814,  questioning  right  of  government  to 
1  sale  after  consummation  and  payment:  Rusch  t.  Douohue. 
eh.  484,  lands  granted  to  State  become  property  ot  State  upon 
ficatlon  and  before  patent  Olted,  obiter,  Id  Klein  t.  Argen- 
t,  26  Iowa,  4S6,  discussing  right  of  commissioner  to  cancel  cer- 
e;  Broussard  T.  Broussard,  43  La.  Ann.  923,  9  So.  911.  holding 
cate  of  entry  under  homestead  act  sufflcieut  to  support 
iry  action;  Moyer  v.  Scott  30  Mich.  347,  discussing  rights  of 
aaer  under  execntory  contract  of  purchase;  Holme  v.  Straut- 
35  Mo.  309,  discussing  right  to  location  nnder  New  Madrid 
cates, 
id,  obiter,  in  Doe  v.  Bslava,  9  How.  447,  13  L.  210.  dlscasalng 

of  certificate  of  confirmation  under  acts  relating  to  French 
Spanish  grants;  Orchard  t.  Alexander,  157  U.  S.  383,  39  L.  741. 

CL  639.  discussing  right  of  commissioner  of  land  office  to 
1  entry  for  frand;  Pacific  Coast,  etc..  Mining  Co,  v.  Spargo,  8 
■.  647,  16  Fed.  350,  remarking  patent  relates  back  to  date  of 
;  Stimson  Land  Co.  v.  Rawson,  62  Fed.  429,  429,  cancellation 
rttficate  by  executive  officer  not  binding  on  the  courts  when 
opanied  by  a  mere  general  conclusion  of  fraud;  Butterfield  v. 
Dad  Co.,  31  Gal.  268,  mere  locator  has  sufflcieut  Interest  to 
tain  trespass  against  Intruder;  and  cited  in  note  on  patent  as 
nee  of  title,  12  Am.  Dec.  665,  and  in  note  on  relation  of  patent, 
M.  Dec.  254. 

itingulshed  In  United  States  t.  Steeneraon,  50  Fed.  607,  4  U.  S. 
332,  holding  certificate  of  purchase  open  to  collateral  attack 
rand;  American  Mortgage  Co,  v.  Hopper,  64  Fed.  65^  29  U.  S. 

12.  holding  certificate  may  be  cancelled  by  land  department 
rand;  Dlller  v.  Hawley,  81  Fed.  «S3,  48  V.  S.  App.  469,  follow- 
irecedlng  case;  Hutton  v,  Prisble.  37  Cal.  495,  Congress  may 
Iraw  land  from  pre-emption  after  locator  baa  acquired  a  pre- 
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emption  right,  but  before  he  has  perfected  it  by  payment  of  the 
purchase  money;  Gray  v.  McCance,  14  III.  345,  holding  establish- 
ment of  pre-emption  right  does  not  preclude  reinqulry  into  merits 
of  claim;  Terry  v.  Hennen,  4  La.  Ann.  463,  no  equitable  title  is 
acquired  by  payment  of  purchase  money  of  lands  not  open  to  entry; 
Headley  v.  Coffman,  38  Neb.  72,  56  N.  W.  702,  holding  holder  of 
receiver's  certificate  has  not  sufficient  title  to  maintain  ejectment 

Patents  for  public  lands  may  be  withheld  from  purchaser  where 
there  has  been  fraud  or  mistake,  p.  461. 

Cited  in  Jones  v.  Meyers,  2  Idaho,  798,  35  Am.  St  Rep.  263,  26 
Pac.  217,  holding  rule  applicable  even  where  Interest  of  purchaser 
has  been  transferred  to  innocent  vendee;  Hill  v.  Miller,  36  Mo.  192, 
reviewing  principal  case  and  applying  rule;  Walworth  v.  Miles,  28 
Ark.  664,  holding  State  board  of  swamp  land  commissioners  can 
cancel  certificates  of  purchase  issued  in  payment  for  work  insuffi- 
ciently performed. 

Taxation.— 'Lands  held  under  certificate  of  purchase  may  be  as- 
sessed, taxed  and  sold  as  absolute  property  of  holder,  and  at  full 
value  as  if  owned  in  fee,  p.  462. 

Tax  sale  cannot  convey  a  better  title  to  land  sold  than  the 
owner  of  the  land  possessed  at  the  time  when  the  taxes  constituted 
a  lien  or  when  the  land  was  sold,  p.  462. 

Cited  in  Ross  v.  Supervisors,  12  Wis.  45,  dissenting  opinion,  ar- 
guendo,  when  there  is  no  power  of  taxation  no  title  passes  by  tax 
sale. 

Injunction  in  equity  will  lie  to  prevent  any  injurious  act  by  a 
public  officer  for  which  the  law  gives  no  adequate  redress,  p.  463. 

Cited  in  Forbes  v.  Gracey,  9  Fed.  Cas.  402,  holding  injunction 
will  lie,  at  instance  of  stockholder,  to  prevent  illegal  collection  of 
taxes  where  corporation  refuses  to  act. 

Bill  to  remove  cloud  may  be  brought  in  equity  to  declare  void 
illegal  tax  sale  and  enjoin  conveyance  of  lands,  p.  463. 

Cited  in  Lamb  v.  Farrell,  21  Fed.  12,  collecting  cases  and  applyiug 
rule;  Chapman  v.  Brewer,  114  U.  S.  171,  39  L.  88,  5  S.  Ct  805,  hold- 
ing assignee  in  bankruptcy  may  sue  to  remove  cloud  caused  by 
levy  of  execution  pending  bankruptcy  proceedings;  Steuart  v. 
Meyer,  54  Md.  468,  and  Lyon  v.  Hunt,  11  Ala,  308,  46  Am.  Dec. 
219,  bill  to  remove  cloud  lies  to  remove  cloud  caused  by  illegal 
tax  deed  regular  on  its  face;  Dickersbn  v.  Nelson,  4  Ind.  162,  and 
bill  to  enjoin  levy  of  execution  on  lauds  of  plaintiff  under  judg- 
ment against  his  grantor;  Clouston  v.  Shearer,  99  Mass.  211,  or 
by  person  in  possession  against  one  asserting  adverse  title  under 
disputed  mortgage.  Cited  in  discussion  in  Magwire  v.  Tyler,  40 
Mo.  439,"  considering  jurisdiction  of  courts  of  equity  in   contro- 


i 


Noton  on  U.  S.  Reports. 


3  How.  464-4.11 


Je0  lUTolvlDg  conflicting  equities  under  different  conflrmatlons 
[Jnited  States;  Butler  v.  EUerbe,  44  8.  C.  259.  22  8.  B.  428,  dle- 
tog  Interposition  of  equity  on  ground  of  IHeKaUty  of  certain 
of  le^slatarp,  collecting  caeee. 

isUngulslied  In  Frost  t.  Spitley,  121  V.  S.  5M,  30  L.  1012,  7  S. 
1131,  holding  bill  to  quiet  title  will  not  He  by  one  having  equi- 
e  title  only. 

Iscellaneoufl.— Cited  in  McMurtrie  v.  Elddell.  9  Colo,  505.  13 
.  185,  upon  proposition  that  patent  relates  to  date  of  certificate 
inrchaee  wliere  necessary  to  sustain  Judicial  sale  of  grantee's 
rest 


t>w.  464-483,  11  L.  681,  LANE  t.  VIOK. 

nuitmctioii  of  wills  must  be  such  as  to  eflectn&te  If  possible 
intention  of  the  testator,  p.  472. 

Ited  In  Cox  t.  Biltt,  22  Ark.  571,  holding  rule  that  where  two 
a  of  will  are  irreconcilable,  the  latter  overthrowa  the  former, 
nly  to  be  resorted  to  to  avtdd  total  Inconsistency, 
inatnictlon  of  wills.—  In  giving  a  construction  to  a  will,  all 
parts  of  It  should  be  examined  and  compared,  and  the  Intention 
he  testator  must  be  ascertained  not  from  a  part,  but  from  tlio 
lie  Instrument,  p.  472. 

ited  in  Bstate  of  Ehle,  73  Wis.  450,  41  N.  W.  629,  applying  rule, 
rills. —  Where  testator  devised  his  real  property  to  his  sons,  and 
lested  his  executors  to  sell  certain  lots  for  payment  of  his  debts 
use  and  benefit  of  all  his  heirs,  the  lots  must  be  sold,  after  pay- 
it  of  his  debts,  for  the  beueUt  of  all  his  heirs,  p.  475. 
edoAl  courts. —  Mere  construction  of  a  will  or  contract  by  a 
:e  court  does  not  constitute  a  rule  of  decision  for  the  courts  of 
United  States,  p.  476. 

Ited  and  rule  applied  in  Barber  v.  Railway,  166  U.  S.  100,  41  K 
IT  8.  Ct  491,  holding  single  decision  of  State  Supreme  Court 
n  words  of  a  particular  devise  not  coucluslve  evidence  of  the  law 
the  State;  Hambly  v.  Bancroft,  83  Fed.  447,  and  Bancroft  v. 
nbly,  94  Fed.  &79,  applying  rule  and  collecting  uasesi  Broolclyu 
r,  etc.,  B.  R.  Co.  v.  National  Bank,  102  V.  S.  53,  26  L.  76,  Federul 
rts  not  bound  by  decisions  of  State  courts  on  matters  of  gen- 
commerclal  law;  Talcott  t.  Pine  Grove,  1  FUpp.  124,  F.  0. 13,735, 
by  State  construction  of  private  statute;  Sanford  v.  Portsmouth, 
11pp.  106,  F.  C.  12.31B,  nor  by  State  decisions  construing  common- 
rule  of  procedure;  Burgess  v.  Sellgman,  107  U.  8.  34,  27  L.  365. 
.  Ct.  22,  although  they  will  Incline  towards  them  from  a  spirit 
;omlty,  collecting  cases.  Cited,  in  general  discussion  of  doc- 
e  of  stare  decisis,  in  Hart  v.  Burnett.  16  Cal.  604,  reviewing 
norlUes. 
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Wills  —  Fedaral  coorta. —  Where  the  constructloa  of  a  will  ha 
been  settled  by  the  courts  of  a  State,  aod  has  beeu  toDg  acquiesce' 
in  as  a  rule  of  property,  It  will  be  followed  as  such  by  the  Saprem 
Court  p.  47a. 

Cited  and  followed  in  Flora  t.  Anderson,  67  Fed.  1ST,  remargin 
rule  DOW  obligatory  under  sectioD  721,  rerlsed  statutes  of  th 
United  States;  Derby  t.  Jacques,  1  CUff.  438,  F.  C.  3.S17,  Federt 
oourta  adopt  local  law  of  real  property  as  ascertained  by  the  di 
dsloDS  of  the  State  courts. 

MisceUaneous.—  Cited  in  Scott  v.  Jones,  5  How.  378.  12  L.  19' 
upon  proposition  that  a  statute  passed  by  a  political  body  before  11 
admission  to  tbe  Union  Is  not  one  within  the  cojfnizance  of  tb 
Union,  unless  re-enacted  or  adopted  after  becoming  a  State.  Cite 
In  note  to  Tick  r.  Vlcksburg,  31  Am.  Dec.  1S8,  quoting  referent: 
thereto  In  principal  case. 


8  How.  483-616,  11  L.  690,  BLACK  v.  ZACHAHm. 

Supersedeas  bond. —  The  judges  of  the  Circuit  Court  are  the  e: 
elusive  Judges  of  what  security  U  sufficient  to  entitle  a  party  1 
supersedeas  and  stay  of  execution,  p.  495. 

Affirmed  In  Jerome  y.  McCarter,  21  WalL  SO.  22  L.  616,  holdln; 
however,  that  where  security  becomes  subsequently  impaired,  propi 
relief  may  be  granted  In  the  Supreme  Court  Cited  in  Crowder 
Morgan,  72  Ala.  540,  holding  bond  In  operation  as  supersede] 
bond  where  not  approved  by  circuit  Judge,  collecting  cases;  Ito! 
T.  Mining  Co.,  17  Nev,  77,  27  Pac.  1118,  discussing  requisites  i 
supersedeas  bond  on  error  to  Supreme  Court  oC  United  State 
Cited,  obiter.  In  Ex  parte  Dunn,  6  S.  0.  308,  remaikiog  Supren 
Court  of  United  States  has  exercised  right  to  determiac  effect  < 
supersedeas  bond.  Cited  In  Butchers'  Assn.  t.  Slaughter- Horn 
Co.,  1  Woods,  63,  F.  0.  2,234,  holding  supreme  Jnstlce  has  no  rigl 
to  require  additional  bond  on  writ  of  error,  where  penalty  is  deemi 
by  lilm  Insufficient 

Stay  of  execution.— Bankruptcy  of  plaintiff  In  error  famlsb< 
no  ground  why  tbe  Supreme  Court  sbould  interfere  to  stay  procee 
Ings  on  execution  against  blm  upon  Judgment  In  tLe  court  belo^ 
P.4S6. 

Cited  In  Galbraith  t.  Fisher,  22  Pa.  St  415,  discussing  effect  ' 
bankruptcy  proceedings  on  Hens  enforceable  In  State  courts. 

Wbeie  bUla  of  mx.<sbanga  have  been  given  for  amouiit  of  a  do 
and  negotiated  to  third  persons,  right  of  action  on  the  original  de 
la  suspended  until  after  tbe  dishonor  of  the  bills,  p.  511. 

Cited  and  rule  applied  In  Blancbard  t.  Orousset  1  La.  Aon.  I 
reviewing  and  affirming  principal  case.  Followed  in  Read  v.  Waj 
2  La.  Ann.  500,  applying  principle;  Salomon  v.  Co-operative  Co.. 
Flu.  3S2,  holding  where  Judgment  Is  recovered  on  original  debt  oi 


Black  T.  Zacbarie. 
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tdlniC  bm  mnat  be  first  ttuireaderedj  First  National  Bank  t.  Mobs, 
ItL  Ann.  232,  6  So.  26,  and  Denegre  t.  Ullne,  10  La.  Ann.  327, 
Ung  bolder  of  bill  may  not  attach  before  maturity,  notwlthstand- 
drawer  has  Buepeniled  payment  In  ttae  meantime. 
Ited,  arguendo,  in  Mooring  t.  Insurance  Co.,  27  Ala.  2IS8,  bold- 
acceptance  of  note  raises  no  presumption  of  payment  of  an- 
ideot  debt;  Wren  t.  Hoffman,  41  Miss.  621,  discussing  effect 
lote  given  for  antecedent  debt;  Battle  v.  Colt,  26  N.  Y.  406,  dia- 
ling effect  of  note  given  as  conditional  payment 
Drpomte  vtock. —  Validity  of  assignment  to  pass  title  to  stock 
ends  upon  the  law  of  tbe  domicile  of  tbe  corporation,  p.  511. 
ited  and  rule  applied  in  Masury  t.  National   Bank,  S7  Fed. 
holding  transfer  of  stock  In  contoration  controlled  by  law  of 
domicile  of  the  corporation,  not  by  law  of  place  of  transfer, 
orporate  atock. —  Legal  title  in  stock  does  not  pass  upon  trans- 
mitll  registry  npon  books  of  corporation,  p.  611. 
ited  in  Lippitt  V.  Paper  Co.,  IS  B.  I.  145,  2  Am.  St  Rep.  888, 
LtL  112,  collecting  cases  and  holding  no  attachment  under  law 
Ibode  Island  where  transfer  of  stock  not  registered  on  corpora- 
books;  Cronin  t.  Patrick  Co.,  4  Hughes,  532,  88  Fed.  S3,  legal 
I  to  registered  l)onds  does  not  pass  until  transferred  on  booka 
ibllgor. 

aalgnment  tor  buieflt  of  erodltors. —  Where  assignment  Is  valid 

laws  of  State  where  made,  it  will  be  effectual  in  another  State 

igainst  creditors  of  assignor  having  notice,  p.  611. 

ited  and  principle  foUowed  in  Security  Trust  Co.  v.  Dodd,  Mead 

lo.,  1T3  U.  S.  628,  19  S.  Ct  646,  holding  Federal  courts  will  not 

Tfere  with  assignment  unless  necessary  to  protect  creditors; 

SOD  V.  Carson,  12  Md.  78,  reviewing  principal  case  and  apply- 

nile;  Moore  v.  The  Land,  etc.,  Co.,  82  Md.  290,  33  Atl.  642,  apply- 

rule;  Bank  of  the  Valley  t.  Oettlnger,  8  W.  Va.  317,  extending 

>  to  case  where  attaching  creditor  had  not  notice  of  asrignment; 

KTj  r.  Crocker,  6  Wis.  331,  applying  rule  and  collecting  cases. 

comprehensive  note  on  eztra-terrltorlal  effect  of  assignments  for 

eflt  of  creditors,  78  Am.  Dec.  605. 

isUnguished  in  Gibson  v.  Stevens,  8  McLean.  666,  F.  C.  5,401, 

ling  foreign  assignment  of  warehouseman's  receipt  invalid  as 

Inst  local  attaching  creditors  without  notice. 

sslgnment  of  pledged  stock  by  pledgor  conveys  a  mere  eQoltable 

rest  to  transferee,  p.  61L 

.ttachments. —  Laws   of   Louisiana,    allowing    attachments    for 

ts  not  due,  relate  only  to  absconding  debtors,  p.  511. 

Ited  in  Eildare,  etc.,  Co.  v.  AtlanU  Bank,  91  Tex.  08,  41  8.  W. 

on  point  that  debt  to  be  attacbable  must  be  absolute  and  not 

Jngent 


n  llow.  483^15 


Aaalgnmuit. —  Laws  of  Iioulel&Da  do  not  prohibit  aii<ai$i:nniem  nr 
pquttable  tDtereats  in  that  State  hj  citlsens  of  other  Stalon,  p.  512. 

Corporate  atock. —  Proviso  In  charter  of  bank  that  iniu^fers  of 
stook  shall  not  be  valid  uotll  entered  In  book  kept  for  that  por- 
poue,  1b  a  regaladon  designed  for  the  secnritr  of  the  b^iuk  and  of 
third  persons  taking  transfers  of  the  stock  wlthont  notice  of  an; 
prior  equitable  transfer,  p.  CIS. 

Cited  In  HiibbeU  v.  Houghton,  86  Fed.  552,  Wilson  v.  Matthews, 
32  Ala.  350.  Planters',  etc.,  Ins.  Go.  v.  Bank,  63  Ala.  .^fl3.  Kellogg 
T.  Stookwell,  TS  111.  71,  and  Bruce  v.  Smith.  44  Ind.  ."i  nil  hoMInK 
Indorsement  and  delivery  of  cerOffcate  auflldent  to  complete  trans- 
fer of  stock  between  the  parties;  Hoores  v.  Bank,  11 1  [1.  S.  166, 
28  I«  388,  4  8.  Ct.  340.  applying  rule  to  proviso  of  by-laws  reqiilrisfc 
surrender  of  certlflcate  as  prerequisite  to  transfer;  Cooiint  v.  Etank. 
1  Oblo  St.  SOG.  botdluK  assignment  by  delivery  and  ludurs^'incat 
vH.lld  as  against  corporation  after  notice  thereto;  Upiun  v.  Bum- 
ham,  3  BlBB.  433,  F.  G.  1Q.79S,  8  N.  B.  B.  223.  hoMine  proviso 
requiring  transfer  on  books  may  be  waived  by  corporation;  Walker 
V.  Railway  Co.,  47  Mich.  347.  11  N.  W.  190.  holding  holder  of  cer- 
tificates properly  indorsed  takii^  without  notice  of  prior  equities,  ob- 
tains perfect  title  as  against  such  equities;  Fisher  v.  Jnin'ti.  S2  Ala. 
122.  3  So.  16,  holding  memorandum  In  stub  of  certlfleatc  ^ook  suffi- 
cient registration  of  transfer  by  way  of  collateral  eciurlty  to  Im- 
port notice;  Sibley  v.  Bank,  133  Mass.  S20,  holding  eiurk  helil  ia 
trust,  the  certlflcates  to  which  have  been  delivered  to  n-ni  owner.  1^ 
not  subject  to  attachment  In  suit  against  trustee;  JohnsoLi  v.  Lailin. 
5  DHL  76,  19,  80,  F.  C.  7,S93,  as  between  transferrer  auU  transfei'i'e, 
transfer  Is  complete  without  registration;  and  note  to  lust  precedluE 
case,  6  DUL  88.  F.  G.  7,393,  coUectlng  authorities;  Scott  v.  NatlonsJ 
Bank,  21  Blatcbf.  208.  IS  Fed.  499,  holding  bank  lialil.'  lor  wrong 
ful  refusal  to  transfer  stock  subaequetitly  attached  by  i.Tt'<lit<)r  ot 
transferrer;  Leyson  v.  Davis.  170  U.  S.  40.  42  L.  941,  ]s  s.  Ct.  .'',01 
holding  suit  against  national  bank  to  compel  transfer  of  stock  tc 
ilonce  causa  mortis  raises  no  Federal  question;  Perry  MTg.  Co.  v 
IJrown,  2  Wood.  &  M.  454,  4G4,  465,  467,  F.  C.  ll,0i:>.  holding  in 
clioate  title  of  messeager  under  Massachusetts  Insolveiuy  act  valk 
as  against  plaintiff  In  trustee  action;  Skinner  t.  Bailruad  Co.,  N 
Fed.  58.  holding  corporation  has  no  right  to  refuse  to  make  lawful 
transfer  of  stock. 

Cited,  obiter.  In  Hardy  v.  Hunt,  11  Cal.  349,  70  Am,  Dec.  789 
discussing  estoppel;  Splawn  v.  Chew,  fiO  Tex.  537.  holding  bj 
analogy  provision  of  Insurance  association  regnlatJOL'  ihange  oi 
beneficiary  Is  for  benefit  of  company  alone:  De  Voss  v.  Uictimond 
18  Gratt  3r>l,  98  Am.  Dec.  655.  discussing  effect  of  pnivi.'io  requlr 
ing  registry  of  bonds  of  municipal  corporation;  and,  cited  in  uot< 
on  assignability  of  shares  of  stock,  notwithstanding  D.v.linvs,  Si 
Am.  Dec.  329,  collecting  cases;  and  In  elaborate  coUectluu  of  ciiset 
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dtty  of  trauBfera  not  made  tn  prescribed  mode.  57  Am.  St 


Creditor  cannot  make  a  valid  attachment  when  to 
iwledge  propert7  attached  no  longer  belongs  to  bis  debtor, 


In  Lackett  v.  Rnmbaugh,  46  Fed,  28.  holding  attaching 
:  (.-annot  acquire  an;  blg:her  or  better  right  to  property  at- 
than  defendant  had  when  attachment  was  levied. 


and  applied  In  Owen  t.  Miller.  10  Ohio  St.  142.  76  Am.  Dec. 
Idlng  debt  can  only  be  transferred  according  to  law  of  place 
lence  of  debtor;  Noble  v.  Smith.  6  R.  I.  449.  holding  transfer 

determined  by  law  of  domicile  of  creditor:  Wlckham  v.  Mar- 
Oratt  442,  holding  effect  of  assignment  for  benefit  of  cred- 
etermlned  bj  law  of  State  of  domicile  of  assignor;  Ashley 
itard,  90  Fed.  91,  holding  sltns  of  corporate  stock  for  any  pur- 
nst  be  domicile  of  corporation  or  of  owner;  Estate  of  Butler, 
f.  401,  requiring  executor  to  inventory  personal  property  of 
id  lying  without  the  State;  Welder  t.  Uaddox,  66  Tex.  SH, 
.  Bep.  620,  1  S.  W.  170,  voluntary  assignment  for  benefit  of 
rs  valid  where  made,  passes  all  personal  property  of  assignor 
loever  situated,  collecting  cases. 

gtiment  of  equitable  title  to  stock  is  valid  without  transfer 
lust  attaching  creditor  with  notice,  p.  614. 
1  and  rule  applied  In  Broadway  Bank  t.  McElrath,  13  N.  3. 
,  and  Van  CIse  v.  Bank.  4  Dak.  4US,  33  N.  W.  902,  holding 

of  stock  by  indorsement  and  delivery,  valid  as  agalDSt  at- 
I  creditor  with  notice;  Nicollet  National  Bank  v.  City  Bank, 
in.  89.  8  Am,  St.  Rep.  646.  35  N.  W.  580,  applying  rule,  where 
adon  Itself  waa  attaching  creditor;  Doty  v.  Bank,  3  N.  Dak. 
N.  W.  79,  17  L.  R.  A.  262,  and  Continental  NaUonal  Bunk  v. 
al  Bank,  9  Fed.  370,  372,  reprinted  In  37  Am.  Rep.  354,  ex- 
g  rule  to  case  even  where  attaching  creditor  Is  without  no- 
'  prior  unrecorded  transfer;  Beckwitta  v.  Burrough,  13  R,  I. 
here  legal  title  in  one  creditor  and  equitable  In  another,  at- 
ent  of  stock  In  suit  against  owner  will  not  defeat  equity  of 
creditor. 

ingnished  In  Fort  Madison  Luralier  Co,  v.  Bank,  71  Iowa, 
I  Am.  Rep.  794.  32  N.  W.  340.  holding  unrecorded  transfer  of 

invalid  as  against  subsequent  attaching  creditor   without 

retlaneous. —  Cited,  without  application,  in  United  States  v. 
[ondred  Barrels,  etc.,  27  Fed.  Gas.  294,  diacussing  right  of 
iction  Is  to  sue. 
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Objeotloiia  to  •vidence  muBt  be  apeclflc,  not  merely  vague 
general,  p.  Ci30. 

Cited  and  nile  appUed  In  Burton  t.  Drlgga,  20  WaU.  133,  2 
301,  objection  mnst  be  siwdfic;  DlHtilct  of  Columbia  y.  Woodb 
186  U.  8.  462.  84  L.  476. 10  a  Ct  994,  and  Kotta  y.  Jones,  6  N.  ] 
480,  66  Am.  St  Rep.  630,  71  N.  W.  565,  mnat  Indicate  with 
tlnctneas  precise  groundB;  Toplltz  y.  Heddt^n,  146  U.  S.  255,  3 
962,  13  S.  Ct  71.  Columbus,  etc..  Co.  v.  Burke.  88  Ftd.  G34,  Ru 
V.  Branham,  8  Blackf.  278,  Halstead  y.  Horton,  38  W.  Va.  731 
8.  B.  955,  Donnelly  t.  SUte,  26  N.  J.  L.  511.  gtiitc  Bank  v.  B 
10  Mo.  128,  McKown  r.  Powers,  86  Me.  205,  29  Atl.  loSO,  Ha 
V.  HcOllpln,  4  Ind.  694,  Delphi  v.  Lowery.  74  Ind.  522,  and  Snon 
T.  Coal  Co..  16  Utah,  373,  52  Fac.  601,  ground  mnst  be  set  t 
Id  bill  of  eicepOons;  Macher  v.  Nelll,  8  Fed.  0"),  all  grounds 
Stated,  are  considered  waived.  The  following  all  hold  that 
grounds  of  objection  must  be  stated  with  certainty:  United  St 
T.  Shaplelgh,  54  Fed.  187,  12  V.  8.  App.  26.  Gray  v.  Brown,  22 
272,  Rush  T.  rrench,  1  Ariz.  126,  Crlsman  T.  McDonald.  28  . 
13,  Vaughau  v.  State,  68  Ark.  374,  24  8.  W.  891.  Lumber  C< 
Pennington,  2  Dak.  474,  11  N.  W.  600,  Carter  t.  Bennett  4  Pla. 
338,  Gilpin  V.  Gilpin,  12  Colo.  517,  21  Pac.  616.  Gulbreath  v.  : 
«  Blacbf.  366,  Canal  Co.  v.  Dow,  1  Ind.  143,  Ralhsay  Co.  v.  Cu 

19  Kan.  88.  Jennlson  v.  Halre.  28  Mich,  211,  collecting  « 
Railroad  Co.  t.  Archer,  46  Neb.  912.  65  N.  W.  1044.  Potta  r.  Cla 

20  N.  J.  K  538.  Moran  t.  Green,  21  N.  J.  L.  566,  Rosenthal  r.  Chb 
1  N.  Mei.  637.  and  Culmer  t.  Cllft.  14  Utah.  292.  47  Pac.  87.  C 
and  followed  also  In  Mays  t.  Pritton.  20  Wall.  418  22  L.  390.  ol 
tlon,  to  be  available  in  appellate  conrt,  must  :»■  i;iiion  In  c 
below;  Bram  v.  United  States.  168  U.  8.  671.  42  L  .^•-;i,  18  S.  Ct 
collecting  cases.  Van  Gunden  v.  Iron  Co..  52  Fed.  840,  8  U.  S.  . 
229,  Charleston  Ice  Co.  t.  Joyce.  64  Fed.  333,  8  U.  S.  App. 
Tabor  v.  Bank.  62  Fed.  388,  27  U.  S.  App.  Ill,  North  Chicago, 
R.  R.  Co.  V.  St.  John,  85  Fed.  807,  57  U.  8.  App.  368,  coUecUng  cj 
Crisman  v.  McDonald,  28  Ark.  17,  Wallace  v.  St.ite,  iS  Ark. 
Oliver  V.  Phelps,  21  N.  J.  L.  600,  Warren  v.  Warren,  93  Va.  11 
8.  E.  014,  and  McNnlty  v.  Batty.  2  Plnn.  59.  aU  holding  simib 
Hamilton  y.  Manufacturing  Co.,  13  Sawy.  120.  33  Fed.  568,  w 
objection  to  relevancy  is  made  for  first  time  In  dosing  argun 
court  will  permit  amendment  so  as  to  obviate  It;  Anderson  v. 
6  Ind.  77,  rule  modified  by  statute  in  Indiana.  Cited,  obltei 
United  States  v.  Dunham,  25  Fed.  Gas.  930,  wbere  letters  obje 
to  are  not  inserted  in  bill  of  exceptions,  presumption  Is  their  r< 
Hon  was  correct;  Ohio,  etc.,  B.  B.  Co.  v.  Bath,  11  ind.  530,  but 
ruling  on  point 

Distinguished  In  Silver  City,  etc.,  R.  R.  Co.  v.  Murray.  3  N.  1 
419  (341),  8  Pac.  373,  holding,  "for  tbe  reason  plalnUff  does 
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1  anything  of  tDe  kind  In  bla  complaint,"  sufficiently  definite 
ment  of  groimd  of  objection. 

age. —  Evidence  of  usage  of  certain  banks  to  give  notice  of 
irtty  to  payer  of  note  wbeie  not  a  general  commercial  nsage 
admissible  unless  connected  with  the  particular  bank  In  con- 
■rsy,  p.  631. 

Bd  In  Pierce  t.  Whitney,  29  Me.  196,  holding  parties  to  note  de- 
ed Id  bank  tor  coBectloa  not  affected  by  usage  In  other  banks 
h  has  no  existence  In  bank  In  qnestlon. 

lis  and  notat. —  Where  Indorsee  agreed  to  nse  due  diligence  to 
ct  of  maker  and  earlier  Indorsers  before  having  recourse  to 
edlate  Indorsers,  he  vaa  bound  to  fulfill  those  conditions  before 
>ald  look  to  the  latter,  p.  B31. 

ted  In  Jones  v.  Ashford,  79  N.  C.  176,  discussing  right  of 
antee  to  sue  guarantor  without  flrat  foreclosing  mortgage  given 
irlndpal. 

Us  and  notes.—  Presentment  and  demand  of  payment  of  note 
atutlty  within  twnklng  hours  at  bank  where  payable,  la  a  corn- 
ice with  a  contract  to  send  It  to  the  bank  for  collection,  p.  B31. 
ridenoa.—  Record  of  a  suit  brought  by  bolder  against  maker  and 
rsers  Is  evidence  of  reasonable  and  due  diligence  to  collect 
I  them,  and  where  Indorsers  had  left  State  and  were  Insolvent, 
as  nnnecessary  to  send  execution  Into  the  counties  In  which 

had  resided  at  the  Institution  of  the  suit,  p.  S32. 
lis  and  notM.—  If  holder  cannot  obtain  Judgment  against  maker 
whole  amount  In  consequence  of  set-off,  as  between  maker  and 
r  Indorser,  tn  absence  of  negligence  on  part  of  holder,  this  la  no 
to  salt  against  last  Indorser,  p.  63Z. 

u  dlllgenoe.— Diligent  and  honest  prosecntlon  of  a  suit  to  Jndg- 
t,  with  a  return  of  nulla  bona.  Is  an  extreme  test  of  duo  dlll- 
^e,  p.  533. 
ited  In  State  v.  Georgia  Ca,  112  N.  0.  87,  17  S.  B.  11.  19  L  E.  A. 

holding  aftet  return  of  sheriff  of  tax-list,  without  belug  aole 
md  any  property  to  levy  upon,  county  may  maJnialn  creditor's 
agalnat  corporation  asseased.    See  also  note  In  64  Am.  St  Bep. 

S99. 

r.  Texas,  etc,  E.  B.  Co., 


ae  dlUgence.—  Ascertainment  of  notorious  Insolvency  dispenses 
1  suit  as  evidence  of  due  diligence  In  pursuit  of  maker  and  In 
lers  of  promissory  note,  p.  533. 

Ited  In  Brackett  v.  Rich,  28  Minn.  488,  23  Am.  B^.  704,  qnoUng 
iciptl  ease,  collecting  authorities,  and  applying  rule;  Stone  v. 
Vol.  IV  — 29 
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Rockefeller,  29  Ohio  St  628,  and  Jones  t.  Greenlaw,  6  Cold.  3^ 
both  applTlug  rule  in  sctU  agalnrt  KUBrantw;  Terry  v.  Tnbmo 
02  TJ.  &  181,  23  K  B38,  evidence  of  InaotTency  and  inability  to  c 
)ect  may  be  given  by  proof  of  assignment  or  otber  notorlouB  Ini 
(^tlons. 

Miscellaneous. —  Cited  with  other  caae«  In  Wataon  v.  Tarpley, 
How.  51&,  16  L.  GIO,  vpoa  prt^ooltlon  that  regnl&rlty  of  protest 
qnestlon  of  law. 


3  How.  534, 11  L.  714.  UNITED  STATES  v.  HODQE. 

Writ  of  arror.— If  citation  Is  signed  by  clerk  Instead  of  jud 
or  Justice  writ  of  error  will  be  dlsmlsBed,  p.  S34. 

Cited  la  Vlllabolos  v.  United  SUtes,  6  How.  M,  12  L.  356.  tioldl 
appeals  mnst  be  taken  In  manner  provided  by  acta  of  17S9  and  18( 
Castro  T.  United  States,  S  Wall.  60,  18  L.  164,  otherwise  proceedl 
will  be  void;  Turner  v.  Collins,  8  Oa.  286,  proceedings  on  writs 
error  most  be  rigidly  observed. 


3  How.  634-553,  11  L.  714,  UABTLAND  v.  BALTIMORE.  ET 
R.  B.  CO. 

Honlctpal  corporatlonB. —  Counties  are  nothing  more  than  pi 
tlone  of  territory  Into  which  the  State  Is  divided  for  the  more  c( 
venlent  exercise  of  the  powers  of  government,  p.  651). 

Cited  and  this  holding  relied  npon  in  United  Btalrs  v.  Baltlmo 
etc.,  R.  R.,  24  Fed.  Cas.  979.  holding  United  States  han  no  pen 
to  tax  State  governmental  agencies;  Rogers,  etc..  Wnrke  v.  Ei 
grant  Co.,  164  U.  8.  676,  41  L.  569,  17  B.  Ot.  193.  applying  docirli 
vide  post;  Erslcine  v.  Steele  Co.,  87  Fed.  634.  holiUnj;  county  ho! 
property  not  as  a  private  proprietor,  but  merely  for  the  perfor 
ance  of  the  public  duties  with  which  It  is  chai^gi'd  hy  \&w.  a 
cannot  acquire  any  vested  Interest  therein  whiclj  nlli  preclv 
the  legislature  from  directing  the  application  of  all  Its  propprty 
the  performance  of  those  governmental  functions;  Lucaa  v.  Boa 
ftc,  Tippecanoe  Co.,  44  Ind.  634,  sustaining  statute  providing  : 
•'ivestlDg  of  county  of  railway  stock  owned  by  It.  iinJ  issuai 
thereof  to  taxpayers  pro  rata;  Mayor,  etc,  of  Baltimnrc  v.  St.n 
16  Md.  386,  380,  diBcuSBing  nature  of  mnniclpal  [luKinitv:  D: 
V.  Morgan,  69  Md.  482.  16  Atl.  206,  1  L.  R.  A.  764.  an,t  ri„  .iissonli 
nplnton,  arguing  taxation  by  munlcfpallty  Is  tarnation  t>y  St 
within  meaning  of  bill  of  rights;  St  Louis  v.  Qas  I.iKlit  Co.,  5  I 
App.  613,  power  conferred  on  eWes  for  govemmentnl  purpoBcs  n 
be  altered,  adopted  or  withdrawn;  Woooter  v.  Rymoiith.  62  N. 
208,  city  is  a  mere  governmental  agency;  People  v,  Ingersoll, 
N.  T.  61,  dissentlag  opinion,  arguing  money  ralseci  from  Impro] 
Bale  of  county  bonds  la  subject  to  diapotitlon  by  tiie  State. 
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ognlBbed  In  Lucaa  t.  Board,  44  Ind.  666,  dluentlng  opinion, 

lo,  itatDte  dlvefltlng  connty  of  stock  In  favor  of  tasparera 

□itltDtloiuL 

itiaa.— ProvlBlon  tbat  one  sball  forfeit  s  p&rtlcnlar  snm  In 

!  does  not  perform  an  act  required  by  law  la  regarded  not 

ntract  wltb  the  delinquent  party,  but  as  a  punlabment  for  an 

.  p.  G62. 

In  Ktter  v.  Mlseonrl,  etc.,  Ry.  Co.,  2  Tex.  App.  OiT.  61,  word 
tnre  "  In  statute  Imposea  a  penalty;  Woodson  v.  Skinner.  22 

dlscnssing  forfeiture  of  lots  sold  by  city  for  non-payment  of 


al  oC  «tatnt«  Imposing  a  penalty  la  tn  Itself  a  remlaalon  of 
lalty,  p.  662. 

I  and  foUowed  In  Snell  t.  GampbeU,  24  Fed.  887,  888,  boldlng 
of  atatute  Imposing  penalty  for  non-payment  of  taxes  la  re- 
I  of  penalty:  Ttiompaon  t.  Basaett,  6  Ind.  636,  and  Gommon- 

T.  Standard  Oil  Co.,  101  Pa.  St  IBO,  no  action  Ilea  for  pen- 
ter  repeal  of  atatute  imposing  same;  Speekert  t.  LonlsTllle. 

280,  repeal  of  statnte  pending  ap^peal  necessitates  reversal 
pnent  for  penalty;  Keller  v.  State,  12  Md.  327,  Tl  Am.  Dec. 

ftfter  affirmance  and  before  application  for  rehearing;  United 

▼.  Tynen,  11  Wall.  96,  20  L.  156,  boldlng  upon  repeal  of 
ict  all  prosecutions  under  It  fall;  Western  U.  Tel.  Go.  v.  Smith, 

670,  23  8.  E.  900,  setting  aside  Judgment  for  penalty  upon 

of  statute  after  denial  of  motion  for  new  trial  and  trefore 
out  of  bin  of  exceptions  thereon;  Spesjs  v.  Modoc  Co.,  101 
■6,  36  Pac.  870,  repeal  of  municipal  ordinance  pending  appeal 

fine  Imposed  tberennder;  Daggs  v.  BweU,  3  Woods,  848,  P.  C. 
boldlng  repeal  of  nsnry  law  abrogates  forfeiture  of  Interest; 

T.  State,  8  Ind.  168,  prosecution  will  not  be  sustained  after 
e  of  act  manifesting  State's  Intention  to  remit  punlsbment. 
obiter,  in  Keller  v.  State,  12  Md.  327,  Leschi  v.  Washington, 
h.  Ter.  17,  and  Tinker  v.  Van  Dyke,  1  Fllpp.  527,  F.  C.  14,058. 
ititotioDal  law  —  Contracts.— A  provision  in  statute  that  for 
i  to  construct  a  certain  piece  of  road,  the  railroad  company 
'orfelt  a  certain  sum  to  the  use  of  a  certain  county,  does  not 
mte  a  contract  whose  obligation  Is  Imp^red  by  an  act  of  die 
tare  repealing  the  penalty,  p.  662. 

following  citing  cases  have  relied  upon  tbe  above  holding: 

V,  Pennsylvania,  10  How.  417,  13  L.  479,  act  lowering  salary 
lUc  officer  pending  his  term  does  not  Impair  the  obligation  of 
net;  People  v.  Van  Oasltln,  6  Mont.  374,  6  Pac.  38.  or  chang- 
s  term  of  office;  Bast  Hartford  v.  Hartford  Bridge  Co.,  10 

BSH,  13  L.  628,  nor  act  dlsconUnnlng  ferry  operated  under 
tlss  held  during  pleasure  of  the  assembly;   State  Bank   v. 
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Knoop,  16  How.  408,  14  L.  1)93,  dissentlDg  opluiuo,  arguing  at 
qnlrlDg  bank  to  set  off  6  percentum  of  dividends  in  lien  ot  i 
clo«B  not  amoant  to  contract  fixing  umonnt  of  taxation;  Esaez, 
Board  v.  Sltlnkle,  140  D.  8.  340,  35  L.  448,  11  S.  Ct  792.  lio! 
governmental  public  agency,  sacb  aa  rood  board,  cannot  aci 
property  thougb  sale  under  assessment  levied  by  itself,  whlcb 
not  be  divested  witbont  impairing'  obligation  of  contract;  Bo 
Ltc,  Works  V.  bmlgrant  Co..  164  V.  S.  076.  41  I,.  559,  17  S.  Ct 
lioidlng  county  bound  by  action  of  State  in  matters  relaUng  to 
He  lands,  independent  of  its  own  prevlona  action:  Crescent, 
Gas  Light  Co.  v.  New  Orleans  Gas  Light  Co..  27  La.  Ann. 
proviso  in  francbiae  giving  munlcip^  corporatioD  right  of  pnrc 
does  not  create  a  vested  right  such  as  to  Impair  obligation  of 
tract  by  repeal  of  tbat  right;  Mayor,  etc,  Hagerstown  v.  Schne 
Md.  196.  holding  legislature  may  take  away  (rom  municipal  con 
tlou  right  to  plead  statnte  of  Umltatiooa  In  bar  by  extending  pi 
of  statutory  llmitatlon;  Nevltt  v.  Bank  of  Port  Gibson,  6  Sm 
ft  U.  624,  holding  where  statute  provided  for  forfeiture  of  I 
cbarter.  In  certain  cases,  it  was  no  Impairment  of  contract  to  cb 
proceedings  upon  forfeiture  so  as  to  permit  collection  of  debts 
bank;  Supervisors  v.  Luck,  80  Va.  227,  grant  to  supervisors  of  i 
to  build  a  bridge  creates  no  contract  whose  obligation  Is  Imp) 
by  repeal  of  the  grant  Cited,  obiter.  In  Woostpr  v.  Plymontl 
N.  H.  213,  quoting  rule  ut  supra. 

Dlstlngulsbed  in  Boblnson  v.  Howe,  IS  Wis.  344,  holding  aci 
tending  period  of  redemption  of  lands  sold  for  taxes  impairs 
obUgatloa  of  contract. 

Miscellaneous.— Cited,  without  application,  in  Tlic  Assesso 
Osbomes,  9  Wall.  676,  19  L.  761,  and  State  v.  Flanders.  24  La.  . 
68,  citing  argument  Of  counsel  on  proposition  tbat  luterpretatlo 
laws  belongs  to  Judicial  not  legislative  department  Cited  In 
38  Am.  Dec.  328,  reprinting  opinion  rendered  In  principal  em* 
Maryland  Court  of  Appeals. 

3  How.  663-656.  11  L.  722,  8TIMPS0N  v.  WBBT  GHESTBB  K 
CO. 

Appeal  and  error.—  Only  that  part  of  the  charge  of  the  eouri 
low  which  Is  specifically  excepted  to  should  be  set  out  in  the 
of  exceptions,  p.  663. 

AfBrmed  In  Phosnlx,  etc.,  Ins.  Co.  v.  Badden.  120  V.  8.  19:; 
L.  G48.  7  8.  Ot  605,  censuring  practice  of  spreading  charge  in  cit4 
upon  the  record  and  collecting  authorities. 

Bills  of  exceptions.-  Supreme  Court  has  no  power  to  correct 
errors  or  omissions  of  the  Circuit  Court  In  framing  the  exceptl 
p.  666. 

Cited  and  approved  in  Hanna  t.  Maas,  122  D.  8.  26,  30  I^  1 


Notes  on  U.  8.  Reports. 


S  How.  KW-MS 


Ot.  1067,  exceptloDs  cannot  be  amended  or  redrafted  in  SU' 
oe  Court  PoUowea  In  Bridges  v.  KoykendaU,  68  Miss.  828,  coi- 
ns of  Bzcsptions.—  Supreme  Ooart  will  not  regard  way  part  of 
charge  M  tbe  subject  of  revtslon,  nnless  tbe  Judges,  or  one  of 
0,  certlf7  under  seal  tbat  It  was  excepted  to  st  the  trial,  p.  556. 
ted  In  NlooU  T.  American  Ins.  Co.,  S  Wood.  A  M.  637,  F.  O. 
S9,  Smith  V.  United  SUtes,  1  Wash.  Ter.  271,  and  Strain  r. 
rdln.  2  Woods,  382,  11  N.  B.  B.  167,  F.  0.  13,621,  aU  holding 
fitlonB  mast  be  taken  at  the  trial.        * 

oUorarL—  Omission  of  part  of  charge  of  court  below  whlcb 
,  in  fact,  embraced  in  tbe  exception,  U  a  mere  clerical  orror, 

entitle  the  part;  to  certiorari  upon  production  ot  copy  of  tbe 
ptlon  properly  certified,  p.  666. 

Eoeptlons.—  In  no  case  can  the  exception  certified  under  the 
1  of  the  Judges  of  the  Circuit  Court  be  altered  or  amended,  p.  55fl. 
Iscellaneons.—  Cited  generally  in  United  States  v.  Morgan,  11 
r.  IBS,  13  L.  646,  discussing  proper  framing  of  bills  of  exception. 


ow.  656-668,  11  L.  724,  UNITBD  STATES  * 

nlted  States  army.—  Ofllcers  of  the  marine  corps  are  not  officers 

be  army,  p.  664. 

Ited  and  followed  In  In  re  Bailey,  2  Sawy.  203,  F.  a  728,  holding 

inalogy  army  of  tbe  United  States  does  not  include  marines. 

tatutes. —  A  thing  which  Is  within  the  Intention  of  the  makers 

I  statute  is  as  much  within  the  statute  as  If  It  were  within  the 


Ited  and  rule  followed  In  Western  Union  Telegraph  Co.  v.  Byser, 
IValL  427,  22  L.  44,  construing  act  regulating  writs  of  error  so 
»  enlarge  tbe  time  for  service  of  the  writ  until  after  the  flUng 
inpersedeas  bond;  In  ra  Van  VUet,  43  Fed.  767,  10  L.  R.  A.  464, 
lying  rule  and  construing  act  regulating  interstate  commerce  ia 
ixlcants;  Shetlabarger  t.  Commissioners  Jackson  Co..  50  Kan. 
.  82  Pac.  133,  construing  statute  creating  representative  districts; 
ted  States  v.  Boyd,  68  Fed.  582,  State  v.  GommlsBlonera,  20  Fla. 
,  Barclay  v.  Plant,  50  Ala.  515,  Price  v.  Stone,  49  Ala.  550,  ana 
wart  T.  Kabn,  11  Wall.  504,  20  L.  178,  the  Intention  of  the  law- 
yer constitutes  tbe  taw;  Beekman  v.  Hudson,  etc.,  R.  R.  Co..  36 
i.  0.  Intention  of  tbe  legislature  should  prevail  over  mere  verbal 
structlon;  Shellabarger  v.  CommtSBloners,  etc.,  Jackson  Co.,  50 
0.  141,  32  Pac.  133,  and  Medley  v.  Medley,  81  Va.  273,  Intent 
1  be  effected,  though  contrary  to  the  letter,  collecting  cases, 
Ited  States  v.  ColUer,  3  Blatchf.  336,  F.  O.  14,833,  construing 
tote  fixing  salary  of  deputy  collectors;  Thnrber  v.  Miller,  67  Fed 
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377,  32  U.  S.  App.  209,  construiiis  act  providing  for  remoTai  of 
causes  and  holding  interposition  of  separate  defenses  by  several 
defendants  not  to  constitute  separate  causes  removable  thereunder; 
Bennett  v.  American  Bxpress  Co.,  83  Me.  240,  23  Am.  St  Bep.  777, 
22  AtL  161,  13  L.  B.  A.  36,  and  n.,  holding  statute  imposing  penalty 
for  having  deer  in  one's  possession,  inapplicable  to  common  car- 
riers; Wadsworth  v.  MarshaU,  88  Me.  2U9,  34  AtL  31,  32  L.  R.  A. 
589,  construing  statute  relating  to  blasting  lime  rock;  People  v. 
Braman,  30  Mich.  470,  construing  word  "  accuse,"  in  penal  statute; 
Chamberlain  v.  Western  Trans.  Co.,  44  N.  Y.  309,  4  Am.  Bep.  684, 
construing  word  ''goods'*  in  statute  to  include  *' baggage;"  State 
V.  Hughes,  86  N.  C.  664,  construing  '*  breaking "  and  "  entering " 
in  penal  statute;  Chase  y.  Swajne,  88  Tex.  226^  58  Am.  St  Bep. 
749,  30  S.  W.  1062,  construing  homestead  act;  Orange,  etc.,  B.  B.  v. 
Alexandria,  17  Gratt  182,  construing  statute  exempting  railroad 
from  taxation;  State  y.  Shove,  96  Wis.  9,  65  Am.  St  Bep.  20,  70  N. 
W.  314,  87  L.  B.  A.  146,  even  penal  statutes  are  not  construed 
in  derogation  of  the  legislative  intention;  School  Directors  of  Pel- 
ican V.  School  Directors  of  Bock  FaUs,  81  Wis.  433,  51  N.  W.  873, 
construing  word  '*  credit "  In  statute. 

Cited,  obiter,  in  Claflin  v.  Steenbock,  18  Gratt  860,  construing 
act  relative  to  attachments.  Cited,  arguendo,  in  United  States  v. 
Babbit,  1  Black,  61,  17  L.  96,  discussing  statute  fixing  salary  of 
registers  of  the  land  ofQce.  Cited,  obiter,  in  Jewett  v.  Canard,  3 
Wood.  &  M.  292,  F.  O.  7,310,  remarking  that  it  would  not  require 
a  very  forced  construction  of  statute  forbidding  Joinder  of  defend- 
ants in  certain  cases  to  extend  it  to  plaintiff;  In  re  Leong  Yick  Dew, 
10  Sawy.  46,  19  Fed.  495,  and  In  re  Chew  Heong,  10  Sawy.  374,  21 
Fed.  799,  both  construing  Chinese  exclusion  act 

Distinguished  in  Ludington  v.  The  Nucleus,  15  Fed.  Cas.  1095, 
holding  act  to  extend  jurisdiction  of  courts  of  limited  Jurisdiction 
not  within  rule;  Madison  v.  Daley,  58  Fed.  755,  construing  statute 
and  holding  power  of  city  to  construct  wharves,  does  not  Include 
power  to  condemn  private  wharf;  In  re  Bailroad  Commissiimera,  87 
Me.  254,  32  Atl.  866,  refusing  to  apply  rule  where  result  could  be 
otherwise  attained;  Duke  v.  Central,  etc..  Telephone  Co.,  58  N. 
J.  L.  350,  21  Atl.  462,  11  L.  B.  A.  667,  ruling  similarly. 

Statutes. —  Every  part  of  an  act  is  to  be  taken  into  view  for  the 
purpose  of  discovering  the  mind  of  the  legislature,  p.  565. 

Cited  in  McKay  v.  Hill,  1  Hask.  286,  F.  C.  8,845,  every  word, 
sentence,  and  clause  should  be  given  effect  if  possible;  People  v. 
Plumsted,  2  Mich.  468,  intent  is  to  be  gathered  from  a  view  of  the 
whole  statute. 

Statutes. —  If  it  can  be  gathered  from  a  subsequent  statute  in 
pari  materia,  what  meaning  the  legislature  attaches  to  the  words 
of  a  former  statute,  they  will  amount  to  a  legislative  declaration 
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s  meanlnc,  and  wHI  gOYem  tbe  constructloD  of  the  Brat  statute. 

e. 

ted  and  appUed  In  Cope  r.  Oope.  137  U.  S.  688,  84  K  834,  11  8. 
Z24,  holding  recognltloii  of  former  act  b;  later  act  conclustve 
BBt  repeal  or  amendment  b7  Implication  by  Intermediate  actn; 
«d  States  v.  Buggett  40  Fed.  643,  comparing  acts  relating  to 
ene  publlcatlona  and  holding  language  of  later  act  showed 
itete  had  Interpreted  former  acta  not  to  Include  letters;  Hunt 
[unt.  37  Me.  348,  holding  statute  relaUng  to  iUegltlmateH.  i'\- 
led  by  Bubsequent  act  In  pari  materia;  Northern,  etc.,  R.  R. 
amea,  2  N.  Dak.  360,  61  N.  W.  401,  applying  rule  to  legislative 
Lt  of  lands;  Goodall  t.  Tuttle,  3  Blaa.  234.  7  N.  B.  R.  207,  F.  C. 
{,  re-enactment  of  langnage  of  former  statute  Is  recognition  of 
tructlon  given  by  the  courts  to  flrst  statute;  NOTtheni,  etc.,  R. 
.  Barnes,  2  N.  Dak.  383,  61  N.  W.  410,  dissenting  opinion,  arguing 
l»rly. 

&tntefl. —  Id  doubtful  caaee,  the  coort  should  compare  all  the 
a  of  a  statute  and  different  statutes  In  pari  materia  to  ascer- 

the  Intention  of  the  legislature,  p.  566. 
Ited  and  rule  followed  In  Atkins  v.  Disintegrating  Co.,  18  Wall. 

21  L.  844,  conatmlng  word  "salt"  In  statnte  to  Include  aulta 
idmlralty,  by  comparison  of  statutes;  Fussell  t.  Gregg,  113  U. 
60,  28  L.  907.  6  S,  Ct.  636,  conatmlng  series  of  sUtntes  relating 
he  Virginia  military  district  as  If  a  certain  section  contained  In 

of  them  had  been  repeated  tn  every  subsequent  one;  United 
:ea  v.  Oential,  etc.,  R.  E.,  118  O.  a  23»,  30  L.  176,  6  8.  Ct  1040, 
itmlng  statutes  flxlog  compensation  of  railroad;  Central  Trust 

T.  Cameron,  etc..  Coal  Co.,  47  Fed.  137,  comparing  mechanics' 

acts  and  holding  "building"  does  not  Include  a  "coke  oven;" 
ted  States  v.  Davis,  64  Fed.  154,  12  U.  8.  App.  47.  holding  by 
iparlson  of  legislation,  that  costs  are  payable  by  the  United 
tes  In  certain  cases;  Nashville,  etc.,  R.  R.  v.  Comaae,  45  Ala. 
holding  laws  relatli^  to  railroad  companies  should  be  con- 
led  as  one  act;  Seymour  v.  State,  61  Ala.  64,  so  also  all  acts  re- 
ig  to  licensing  peddlers  should  be  construed  as  one;  State  v. 

Justices.  16  Ga.  411,  comparing  statutes  relating  to  licensing 
ims;  State  v.  Gerhardt,  145  Ind.  460.  44  N.  E.  476.  S3  1..  E.  A. 

comparing  statutes  on  sale  of  Intoxicating  liquors;  Harrlman 
Itate,  2  Q.  Greene,  274,  applying  role  to  statutes  relating  to  or- 
Isatlon  of  District  Courts;  Brewer  v.  Hamor,  83  Me.  257.  22 

163.  and  Lyon  v.  Lyon,  88  Me.  401,  34  Atl.  181.  to  statute  coa- 
ling heirship  of  illegitimates;  Gray  v.  County  Commre.,  S3  Me. 
,  22  AtL  877,  to  statute  relatiag  to  highways;  Maine,  etc.,  Ey. 

7.  Bangor,  etc.,  B.  R.  Co.,  88  Me.  664,  36  Atl.  1054.  to  statutes 
itlng  to  highway  crossing  by  railways;  81mpklns  *.  Ward.  45 
:h.  S64,  8  N.  W.  610,  to  statutes  relating  to  organization  of  school 
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diBtrfcta;  SUte  t.  Blover,  126  Ho.  WO,  29  8.  W.  720,  to  election  law 
Hendrlx  t.  Rleman,  6  Neb.  522,  to  statntee  relating  to  tbe  cou 
mencement,  prosecutloa  and  revivor  of  acttons;  MeLaugliUn 
Hoover,  1  Or.  33.  to  Mfttntee  relatlDg  to  ackDOWledgmeDta;  Clai 
T.  Howyer,  6  Mtcb.  468,  holding  re-enactment  of  statute  a  Icglalatl^ 
ratlBcatloD  of  conBtmctlon  given  to  language  thereof  hy  ezecnth 
officers. 

Army  regulatlonB, —  Brevet  officers  of  tbe  marine  corps  are  I 
clnded  In  tbe  regulations  of  1836  upon  tbe  subject  of  brevet  pa 

p.  sea 

Cited  and  followed  In  United  States  v.  Freeman,  1  Wood.  &  1 
51,  F.  0.  15,163,  upon  retrial  of  principal  case  In  lower  courL 

Army  regnlatlonB. —  A  brevet  field  officer  of  tbe  marine  corps 
not  entitled  to  brevet  pay  and  rations  by  reason  of  bis  commandli 
a  separate  post  or  station.  If  tbe  force  under  bla  command  won! 
not  entitle  a  brevet  field  officer  of  Infantry  of  a  similar  grade  < 
brevet  pay  and  rations,  p.  566. 

Army  T«iralatlons,  wben  sanctioned  by  tbe  president,  bave  tl 
force  of  law,  p.  667. 

Cited  and  rule  applied  In  KurtB  v.  Moffitt,  115  V.  S.  503.  29  : 
462,  6  S.  Ct  154,  discussing  regulation  autborlElag  payment  of  r 
ward  for  bringing  In  deserters;  Hlckey  v.  Huse,  Fid  Me.  4^.  dl 
cnsslns  "  deserters  "  within  the  meaning  of  army  re^ulntlonR. 

Army  regulations. —  A  brevet  Add  officer  of  tbe  mailne  corii 
who  is  a  captain  In  tbe  line  of  bis  corps  and  In  tlie  actual  commai 
of  a  company,  whether  In  command  of  a  post  or  not,  Is  entitled 
additional  compensation  for  responsibility  of  clothing,  p.  am. 

Cited  and  followed  in  United  States  v.  Freeman,  1  Wood.  &  1 
49,  50,  F.  G.  1S,163.  upon  rebcarlug  of  principal  case  In  lower  com 


8  How.  568-573,  11  L.  729,  ANDREWS  v.  WALL. 

Admiralty. —  An  agreement  of  conaortship  may  be  enforced  ' 
an  Admiralty  Court,  p.  671. 

Cited  In  Kellum  v.  Emerson,  2  Cnrtis,  83,  F.  O.  7,669,  dlscussti 
Jurisdiction  of  admiralty  to  take  account  and  holding  adailral 
baa  no  Jurisdiction  over  a  libel  asserting  equitable  tjtie  to  on 
fourth  of  a  vessel  and  claiming  an  account  of  the  eai'nlngii. 

Admiralty. —  Bnle  of  equity  that  tbe  answer  to  mnttera  direct 
responsive  to  tbe  allegations  of  tbe  bill  Is  sufficient  proof  nnlei 
overcome  by  the  testimony  of  two  witnesses,  does  not  prevail 
admiralty,  p.  672. 

Cited  In  Bade  v.  Tbe  H.  D.  Bacon,  Newb.  278,  F.  0.  4,232.  holdii 
equity  rule  does  not  prerail  In  admiralty  even  when  tbe  answer 
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ctly  reaponMre  to  Interrogatories  propounded;  The  Serapls,  87 
,  442,  Ubellant's  answers  to  Interrogatories  are  not  erldence,  ex- 

aa  pleadings  are  evIdeBce.  Cited,  obiter,  In  Waring  v.  Clarke, 
ow.  4TS,  12  L.  242.  dissenting  opinion,  dlscusalng  adoption  oC 
Usb  law  of  admiralty  by  United  States  Admiralty  Courts, 
imiralty.—  A.n  agreement  of  consortahip  between  the  masters 
wo  vessels  engaged  In  tbe  bnsiuess  commonly  called  wrecking, 
nda  to  the  owners  and  crews  and  Is  not  merely  personal  bo- 
rn the  masters,  p.  672. 
ted  and  role  applied  in  Oosb  t.  One  Thousand   Two  Hundred 

Seventy-seven  Dollars  and  Five  Cents,  5  Fed.  Cas.  288,  where 
lortshlp  was  general,  luclndlng  fishing,  freight,  passage  money 

salvage. 

[Imii«lty  poasessea  a  dear  ai\,d  estabUshed  Jnrlsdlctlon  In  per- 
im  OB  well  as  in  rem  over  maritime  contracts,  pp.  S72,  578. 
ted  approvingly  In  Molr  v.  The  Dubuqne,  17  Fed.  Cas.  571,  Hen 
repairs  may  be  enforced  In  admiralty;  Tunno  t.  The  Betslna, 
red.  Cas.  317.  remarking  mortgagee  may  intervene  in  admiralty 
tssel  1b  withlri  the  Jarlsdlctlon  of  the  court;  The  Richard  Bnsteed, 
[irague.  442,  F.  0.  11,764,  and  The  St.  Lawrence,  1  Black,  625, 
Li.  182,  Uen  open  ship,  given  by  State  law,  may  be  enforced  In 
liralty;  The  Ship  Panama.  01c.  383,    F.   C.   10,703.   a  shipper 

a  ligbt  to  proceed  In  rem  against  vessel  for  ajnount  of  hla  In- 
st and  losses  thereon,  when  cargo  has  not  been  delivered  ac- 
ting to  tbe  terms  of  tbe  charter-party. 

Istlngnlshed  in  Cox  v.  Murray,  Abb.  Adm.  342,  F.  0.  8,31)4,  bold- 
admiralty  affords  no  remedy  for  breach  of  executory  contract 

personal  services  in  lading  or  unlading  cargo;  Vandewater  v. 
unship  Tankee  Blade.  McAll.  14,  16.  F.  0.  16,847.  admiralty 
rds  DO  proceeding  in  rem  where  no  maritime  lien  subsists;  Hill 
:'he  Golden  Gate,  12  Fed.  Cas.  168,  courts  of  admiralty  will  not 
ce  the  claims  of  general  creditors  of  owners  or  parties  In  Interest, 
dmlralty. —  Where  proceeds  are  in  the  rightful  custody  of  ad- 
ulty.  It  may  entertain  a  supplemental  suit  to  ascertain  to  whom 
'  belong,  and  to  deliver  tbem  to  the  parties  entitled,  p.  678. 
Ited  and  applied  In  The  J.  B.  Rumbell.  148  U.  S.  15,  37  L.  348, 
3.  Ct  601,  holding  admiralty  has  Jurisdiction  of  the  sale  of 
«e1  by  Its  order  to  determine  priority  of  claims  of  mortgagees  and 
,erlal-men;  Proceeds  of  The  Eady  Franklin,  2  Blss.  123.  F.  C. 
3.  Hen  given  by  State  law  may  be  enforced  against  proceeds 
a  where  not  previously  perfected;  The  Ship  Panama.  Olc  353, 

F.  G.  10,703,  where  proceeds  ore  In  possession  of  the  court  It 
J  decide  who  la  entitled  to  withdraw  tbem;  The  SL  Joseph,  1 
wn,  203,  F.  0.  12,220,  affirming  principal  cose  and  applying  rule; 
ted  States  v.  Mackoy,  2  DIH.  308.  P.  O.  15.696,  lienors  may,  not- 
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wlUistanding  decree  of  condemnatloii,  while  proceeds  nre  in  con 
apply  to  the  court  Id  wtatcb  tbe  fund  remalna  to  catablleb  i 
rights  and  eqtUtle*  in  reepnct  to  U:  Leland  v.  Ship  biedora,  2  Wo< 
A  M.  114,  F.  0.  8.237,  If  adminUtJ  haa  poaseaelon  of  praport;  It  m 
allow  Inatitution  of  anpplementa]  suits  to  aacertiUn  to  wiium 
goes;  Jnatl  Pon  t.  The  Arbustcl,  14  Fed.  Oas.  G:^,  cuntradictu 
cLtims  to  moQoyB  In  court,  resting  upon  demands  of  a  marltii 
character,  may  be  prosecuted  in  odoilralt;;  Chlnu,  etc ,  Iii£.  Co. 
Force.  142  N.  T.  98,  40  Am.  St  Rep.  581,  36  N.  B.  870,  refualng 
bold  conclusive  decree  of  foreign  admiralty  court  dl^trlhiiliD?  p: 
ceeds  of  salvage  sale,  when  parties  claiming  werf  Dot  ix^rore  t 
foreign  court 

DlBtlngulataed  in  The  Lottawanna,  20  WaU.  223,  22  r,  263.  holdl 
claim  against  vessel  does  not  attach  to  proceeds  itnlpss  constlt 
ing  a  maritime  lien;  The  Ship  Btfiar  Prince,  1  Ben.  167.  F.  0.  12,2 
where  mortgnge  exists  upon  the  moiety  of  a  vessni.  aftprwat 
libelled,  condemned  and  sold  ander  process  In  adiiiirfilty,  and  t 
proceeds  brought  into  tbe  registry  of  the  court,  tbe  mortgagee  coi 
Qot  file  a  libel  against  a  moiety  of  tbe  proceeds;  The  Surplun  n 
Bemnants  of  the  Ship  Edith,  &  Ben.  442,  F.  C.  4,282,  6  N.  B.  It.  4: 
a  general  creditor  Is  not  entitled  to  tbe  proceeds  as  agalast  a  mo 
gagee  or  assignee. 

UtscellaneouB.— Cited  In  Marshall  v.  Basin.  16  Fed.  Cas  s; 
The  Schooner  Active,  01c.  288,  P.  C,  34,  Beppert  v.  Robinson.  Tmu 
49(5.  F.  0.  11.703.  The  Eclipse,  3  Hiss.  102,  P.  C.  4.208,  Thomas 
Osbom,  19  How.  38,  16  L.  641,  and  Tbe  Steamer  St.  Lawrcnc'e. 
Black,  632,  17  L.  185.  am  commenting  on  and  esplainiDg  Ramsa; 
Allegre,  12  Wheat  611,  6  L.  746,  upon  proposltiOD  that  a  marltii 
lien  Is  extinguished  by  an  outstanding  mercantile  promlKnory  u( 
that  had  been  given  for  the  amount  Cited,  obiter.  In  The  Theodc 
Perry,  23  Fed.  Cas.  912.  and  The  Nebraska,  W  Fed.  1013,  84  U. 
.^pp.  US,  to  similar  purport 


8  How.  574-677,  H  L.  782,  BONNAFBB  v.  WILLIAMS. 

Federal  courta.— Where  citizenship  of  the  parties  irfves  Juriad 
tlon  and  legal  right  to  sne  Is  in  plalntlB,  court  wUl  not  Inquire  li 
the  residence  of  persons  equitably  interested  but  not  [iiu-tlea  on  t 
record,  p.  677. 

Cited  and  principle  followed  In  Knam)  v.  Railroad  Co..  20  Wt 
124,  22  L.  B31.  holding  that  the  court  looks  to  tbe  citizenship 
parties  In  determining  Jurisdiction  and  not  tbe  residence 
those  benefidally  Interested;  Weed,  etc.,  Machine  Co.  v.  WicI 
3  DiU.  266,  F.  a  17,348,  when  State  law  gives  right  of  acti 
to  real  party  in  interest,  bis  dtisensblp  will  govern  questl 
of  Jurisdiction;  Adams  v.  White,  1  Fed.  Cos.  167,  affirming  pri 


459  Notes  on  TJ.  S.  Reports.  8  How.  574-677 

dpal  ease  and  applying  rule;  Harper  y.  Norfolk,  etc.,  Ry.  Co., 
36  Fed.  104,  where  administrator  residing  in  one  State  brings  ac- 
tion for  damages  for  death  of  decedent  against  railroad  company 
of  another  State,  drcnit  Ck>urt  has  Jurisdiction,  although  bene- 
ficiaries of  the  action  reside  in  same  State  with  the  railroad  com- 
pany; GtofTs  Admr.  v.  Norfolk,  etc.,  Ry.,  36  Fed.  301,  even  where 
citizen  of  another  State  was  selected  as  administrator  for  the  ex- 
press purpose  of  conferring  Jurisdiction  on  Federal  court;  Brisen- 
den  V.  Ohamberlain,  63  Fed.  310,  similarly  a  receiver  of  railroad 
may  remove  action  brought  against  him  as  such,  although  corpo- 
ration itself  Is  of  same  State  with  plaintiff;  Sharps',  etc.,  Go.  v. 
Rowan,  34  Conn.  333,  91  Am.  Dec.  731,  where  Jurisdiction  depends 
upon  a  party  it  is  the  party  on  the  record. 

Bills  and  notes  payable  to  bearer  pass  by  delivery,  and  bearer 
may  sue  in  his  own  name,  p.  677. 

Cited  and  applied  in  Craig  v.  Yicksburg,  31  Miss.  247,  holding 
municipal  bonds  payable  to  bearer  within  the  rule;  Towne  v.  Smith, 
1  Wood.  &  M.  135,  F.  C.  14,115,  applying  rule  to  case  of  promissory 
note  made  payable  to  bearer  by  indorsement 

drcult  Omrts.— Where  promissory  note  is  payable  to  bearer, 
citisenship  of  holder  determines  Jurisdiction,  p.  677. 

Cited  and  followed  In  Cooper  v.  Thompson,  13  Blatchf.  487,  F.  C. 
3,202,  holding  coupon  payable  to  bearer  same  as  promissory  note 
within  the  rule;  White  v.  Vermont,  etc.,  R.  R.,  21  How.  576,  16  L. 
223,  following  principal  case  and  holding  railroad  bonds  payable 
in  blank  within  the  rule;  Keene,  etc.,  Bank  v.  Lyon  Co.,  90  Fed. 
630,  applying  rule  to  county  bonds  issued  in  blank;  Towne  v.  Smith, 
1  Wood.  &  M.  119,  F.  C.  14,116,  when  note  Is  indorsed  by  payee 
and  made  payable  to  bearer  it  falls  within  rule  as  if  originally  pay- 
able to  bearer.  Cited,  obiter,  in  Phillips  v.  Preston,  6  How.  291,  12 
L.  167,  hofOlng  in  suit  between  first  and  second  indorsers  upon  col- 
lateral agreement  to  show  loss,  that  citizenship  of  payee  cannot 
affect  Jurisdiction;  Brown  v.  Noyes,  2  Wood.  &  M.  82,  F.  C.  2,023, 
where  original  maker  and  payee  were  citizens  of  different  States 
Jurisdiction  is  maintained. 

Distinguished  in  Clarke  v.  Janesville,  1  Biss.  102,  F.  C.  2,864, 
holding  interest  coupons  payable  to  bearer,  but  referring  to  bond 
not  within  the  rule  where  obligor  and  obligee  of  bond  were  both 
within  same  State;  Hill  v.  Winne,  1  Biss.  277,  F.  0.  6,603,  United 
States  courts  have  no  Jurisdiction  of  suit  between  mortgagee  and 
mortgagor  when  both  reside  in  the  same  State. 

Miscellaneous.— Cited  erroneously,  misprint,  in  Gladden  v.  State, 
12  Fla.  573. 


3  How.  BTS-KSO 


Notei  on  TT.  9.  Report*. 


It 


4 


3  How.  678-689,  11  L.  734,  DNITBD  BTATB8  v.  PRESCOTT. 

BaUmant.—  OuBtodr  ot  public  monefl  by  a  receiver  Is  not  a  ba 
ment,  p.  fiST. 

Cited  and  principle  applied  In  State  t.  Walseu,  IT  Colo.  174,  : 
Pac.  1120,  16  L.  B.  A.  468,  and  n.,  afflrmil^  doctrine  and  dlscnssii 
character  of  liability  of  State  treaaurer  (or  moneys  received  by  hit 
Perley  v.  Muskegon.  32  Hlcb.  140,  20  Am.  Bep.  643,  coiiuly  troii 
nrer  becomes  responsible  as  a.  debtor  not  as  a  bailee;  Hennepin  C 
V.  Jones,  IS  Minn.  207,  discnsslng  character  of  liability  of  coud 
treaaurer;  CommlBsionera  y.  Llneberger,  3  Mont.  241,  35  Am.  Be 
464,  county  treasurer  la  not  a  bailee  of  public  mnntys:  ^tate 
Nevln,  19  Nev.  168.  3  Am.  St  Hep.  878.  7  Pac.  6K4.  balding  slmllarl 
State  T.  Clarke,  73  N.  0.  268,  county  treasurer  Is  nii  Insurer  of  i\ 
safety  of  tbe  public  moneys:  State  v.  Oatzwtiler,  49  Mo.  25.  8  ai 
Rep.  123,  ruling  similarly  as  to  liability  of  aberirr  for  money  in  b 
hands;  State  r.  Harper,  6  Ohio  8t  610,  67  Am.  Dec  3)ir>,  liability  < 
treasurer  depends  upon  his  contract  not  upon  the  laws  of  bailmen 
Wilson  T.  Wichita  County,  67  Tex.  649,  4  S.  W.  68.  public  offlc 
must  pay  over  moneys  collected  or  sureties  must  do  It.  Cited 
discussion  In  United  States  v.  Thomas,  ID  Wall.  ."S^T.  21  L.  :< 
Cited,  obiter,  In  Halbert  t.  8tat«  ex  reL,  22  Ind.  131.  and  lii. 
In  note  on  character  of  liability  of  public  officers  for  public  tumi 
67  Am.  Dec.  366,  367. 

Dlstlngulflbed  in  Marx  t.  Parker,  &  Wash.  477,  43  Am.  St  Bep.  85 
37  Pac.  676,  holding  public  officer  bailee  of  public  moneys,  and  co: 
sequently  deposit  of  them  In  name  of  officer  not  liable  to  gamis 
ment  at  suit  of  bis  Individual  creditor;  also  In  Sbclton  v.  State  ( 
ret.,  63  Ind.  333,  under  facte. 

Offldal  bonds.— Wbere  condition  of  offldal  bond  Is  tbat  oQIci 
shall  faithfully  keep  all  public  moneys,  the  fact  tbat  tbey  wei 
feloniously  stolen  cannot  be  pleaded  In  defense  to  an  action  on  tt 
bond,  p.  588. 

The  citing  cases  whlcb  affirm  and  follow  this  holding  are:  Unit« 
States  V.  Dashlel,  4  Wall.  185,  18  L,  321,  loss  of  public  moneys  wltl 
out  fault  of  tbe  cuatodlan  la  no  defenae  to  an  action  on  bis  bom 
United  States  v.  Keehler,  9  Wall  88,  19  L.  676.  nor  Is  payment  < 
public  moneys  to  a  creditor  of  United  States  under  order  of  U 
Confederate  goverument;  Hoyden  v.  United  States,  13  Wall.  24,  ; 
L.  529,  nor  loas  by  robbery;  Bevans  v.  United  States.  13  Walt,  tt 
20  L.  633,  nor  loas  by  seizure  by  tbe  Confederate  government  whei 
the  moneys  were  exposed  to  seizure  through  the  officer's  defanl 
United  States  t.  Morgan,  11  How.  160,  13  L.  646,  the  fact  tbat  noti 
were  received  by  a  collector,  and  cancelled  and  afterwards  stole 
and  paid  to  bim  again  Is  no  defense  to  acUon  on  his  bond;  Unite 
States  V.  Freeman,  1  Wood.  &  M.  48,  P.  O.  16,163.  marine  offlct 
is  not  exonerated  from  repayment  of  moneys  advanced  blm  b 
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failure  of  depositary  bank;  Meads  y.  United  States,  54  U.  S.  App. 
156,  81  Fed.  687,  liability  of  sureties  is  fixed  by  statute  and  cannot 
be  enlarged  or  restricted  by  regulations  of  the  administratiye  de< 
partment;  United  States  y.  Bosby shell,  73  Fed.  618,  sureties  are 
liable  for  moneys  receipted  for  by  officer  and  afterwards  found  miss- 
ing; Bosbyshell  y.  United  States,  77  Fed.  948,  39  U.  S.  App.  474, 
affirming  preceding  case;  United  States  y.  Bryan,  82  Fed.  292,  293» 
embezzlement  of  public  moneys  by  clerk  apiK>inted  under  ciyil  ser- 
vice rules  is  no  defense  to  action  against  sureties  of  postmaster 
on  his  official  bond;  Bryan  y.  United  States,  90  Fed.  474,  affirming 
preceding  case;  United  States  y.  Zabriskie,  87  Fed.  720,  refiner's 
sureties  are  liable  for  embezzlement  by  his  assistant  without  his 
fault;  United  States  y.  Farrell,  8  Biss.  263,  F.  0.  15,073,  the  fact 
that  spirits  was  destroyed  through  fault  of  officer  of  United  States 
does  not  relieve  bondsmen  from  payment  of  taxes  thereon;  State  v. 
Moore,  74  Mo.  417,  41  Am.  Rep.  324,  and  Gartley  y.  People,  24 
Ck>lo.  157,  158,  159,  164,  165,  167,  49  Pac.  272,  273,  275,  276,  collecting 
and  reyiewing  authorities,  and  holding  public  officer's  sureties  not 
exonerated  by  failure  of  depositary  bank;  Rose  y.  Township,  52 
Kan.  454,  39  Am.  St  Rep.  355,  34  Pac.  1047,  holding  similarly;  Clay 
Oounty  y.  Slmonsen,  1  Dak.  Tier.  417,  46  N.  W.  596,  or  where  loss 
occurs  through  fire;  Thompson  y.  Trustees,  30  111.  102,  or  by  loss 
through  theft;  Chicago,  etc.,  R.  R.  Go.  v.  Bartlett,  J.20  UL  618,  619, 
11  N.  B.  873,  dissenting  opinion,  arguing  similarly;  Halbert  y.  State, 
22  Ind.  131,  fact  that  money  was  stolen  without  fault  is  no  defense; 
Taylor  Township  y.  Morton,  37  Iowa,  553,  collecting  authorities  and 
holding  similarly;  Hancock  y.  Hazzard,  12  Gush.  114,  59  Am.  Dec. 
171,  and  Commonwealth  y.  Godshaw,  92  Ky.  442,  17  S.  W.  739,  both 
holding  similarly;  Hennepin  Co.  y.  Jones,  18  Minn.  205,  of  where 
moneys  are  burglariously  taken;  Board  of  Education  y.  Jewell,  44 
Minn.  428,  20  Am.  St  Rep.  587,  46  N.  W.  915,  holding  similarly  and 
collecting  cases;  State  y.  Powell,  67  Mo.  397,  29  Am.  Rep.  51:;. 
sheriff  is  liable  on  his  bond  for  moneys  misapplied  even  when 
paid  oyer  in  obedience  to  military  authority;  Commissioners  of 
Jefferson  Co.  y.  Lineberger,  3  Mont  240,  242,  35  Am.  Rep.  463,  40.1. 
defense  that  moneys  were  stolen  without  want  of  care  on  part  of 
officer  may  be  stricken  out;  Bush  y.  Johnson  Co.,  48  Neb.  10,  58 
Am.  St  Rep.  679,  66  N.  W.  1025,  82  L.  R.  A.  227,  holding  sureties 
liable  when  deposit  had  been  made  by  former  incumbent  and  con- 
tinued by  principal,  collecting  cases;  State  y.  Neyin,  19  Ney.  165, 
166,  169,  170,  3  Am.  St  Rep.  874,  875,  878,  879,  7  Pac.  651,  652,  654. 
655,  sureties  are  liable  where  moneys  are  stolen  without  fault  of 
principal;  New  Proyidence  y.  McEachron,  33  N.  J.  L.  341,  no  de- 
fense to  suit  on  collector's  bond  that  moneys  had  been  feloniously 
stolen  without  fault  on  his  part;  McEachron  y.  New  Proyidence, 
85  N.  J.  L.  536,  affirming  preceding  case;  TiUinghast  y.  Merrill,  151 
N.  T.  143»  56  Am.  St  Rep.  616^  45  N.  B.  377,  34  L.  R.  A.  682,  col- 
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tecting  cases  and  applying  rule  slmUart;  to  preceding  case;  Bnpo^! 
vlsora  T.  Kalme,  39  Wis.  47S,  holding  snretles  liable  for  Iobs  occS"' 
stoned  by  (allure  of  depositary  bank;  Coe  v.  Force,  SO  S.  W.  (Tex., 
CiT.  App.)  618,  tbat  moneys  were  Molea  la  no  defense  to  action  oOi 
bond. 

Cited  hlstorlcaUy  In  United  States  t.  Clark,  D6  U.  B.  49,  24  L.  701, 
dissenting  opinion,  diBcusslng  admlBslblllty  of  testimony  of  claim- 
ants of  stolen  goods,  dted  In  note  on  extent  of  liability  of  poblle 
officers  for  public  funds,  67  Am.  Dec.  S68;  on  acts  of  Congress 
modifying  the  strict  rule,  S7  Am.  Dec  370,  and  in  note  on  general 
subject,  56  Am.  Rep.  66.  67,  68,  71,  72.  Cited,  obiter.  In  City  ot 
Central  t.  Sears,  2  Colo.  600,  remarking  an  officer  Is  reBponaible  for 
public  funds  which  he  has  received  nnlees  dlschsrged  by  law;. 
Commonwealth  v.  Phcenix  Bank,  11  Mete.  148,  qnesUoning  Uability 
of  depositary  bank  to  naited  Statai  where  officer  makes  deposit  1b 
bis  own  name. 

Distinguished  In  United  States  r.  Thomas,  IS  WaU.  352,  21  L. 
94,  holding  seizure  by  the  enemy  In  time  of  public  war  is  a  defense; 
United  States  v.  Adams,  11  Sawy.  106.  24  Ted.  350,  where  officer 
1b  acting  as  a  carrier  for  the  government  under  extraordinary  orders 
from  his  superior,  his  bondsmen  are  not  liable  for  loes  from  tlieft 
ilurlug  carriage;  State  v.  Houston,  78  Aia.  581,  66  Am.  Rep.  69,. 
holding  Bui'etiesjiot  liable  for  moneys  lost  tbrougta  robbery;  Henida- 
burg  V.  Mulligan,  118  CaL  213,  216,  216,  217,  46  Pac  S39.  340.  33  L. 
B.  A.  463,  464,  holding  similarity  to  preceding  case  aiLd  remarlclnf' 
principal  case  virtually  overruled  by  United  States  v.  Tbomaa, 
supra;  WllBon  t.  People,  19  Colo.  201,  41  Am.  St  Rep.  244,  34  Pac. 
1H5,  22  L.  R.  A.  452,  and  n.,  clerk  of  court  not  liable  for  moDeys  d^ 
posited  with  him  and  lost  without  fault  on  his  part;  Gartley  T. 
People.  24  Colo.  168,  49  Pac.  276,  dissenting  opinion,  arguing  failure 
of  depositary  bank  Is  a  defense  to  action  against  sureties;  Rose  t. 
Hatch,  5  Iowa,  101,  166,  fact  that  money  was  stolen  without  fault 
of  officer.  Is  defense  to  action  on  his  bond,  collecting  autboritiea; 
Cumberland  Co.  v.  Pennell,  69  Me.  369,  871,  31  Am.  Rep.  290,  291, 
holding  similarly;  State  v.  Meagher,  44  Mo.  S69,  100  Am.  Dec.  299, 
administrator  not  liable  for  moneys  stolen  without  his  fault;  Clty^ 
of  LlvlngBton  V.  Woods,  20  Mont  97,  98,  99,  102,  49  Pnc.  439,  446^ 
441,  where  officer  was  required  to  keep  money  on  deposit,  he  1b  not 
liable  for  loss  through  failure  of  bank;  People  v.  Faulkner,  107  N. 
Y.  483,  4S4.  14  N.  E.  417,  surrogate's  sureties  are  not  liable  for 
moneys  lost  through  failure  of  depositary  bank  without  fault  on 
lil8  part;  Atlantic,  etc.,  R.  R.  Co.  v.  Oowles.  69  N.  C.  62,  hoUling  rule 
does  not  apply  to  bonds  given  to  private  coriMtratlons  by  tbt'ir  em- 
ployees; York  Co.  V.  Watson.  16  S.  C.  9.  40  Am.  Rep.  678,  no  liabil- 
ity for  loss  of  funds  through  failure  ot  depositary  bank  which  was 
In  good  standing  at  time  of  deposit;  State  t.  Copeland,  96  Tean. 
302,  303.  304,  308,  309.  317,  61  Am.  St  Bep.  848,  844,  845,  846,  847, 
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851,  34  a  W.  428,  429,  430,  432,  collecting  and  reviewing  authorltieB, 
<Titlci8ing  principal  case,  and  holding  similarly  to  preceding  citation; 
Johnson  y.  Fleming,  50  S.  W.  856  (Ky.),  holding  receiver  of  court 
not  liable  for  loss  of  moneys  paid  into  court  through  failure  of 
depositary  bank,  when  he  is  not  guilty  of  negligence  in  the  selec- 
tion; State  V.  Gramm,  62  Pac.  638,  639,  540,  641,  642,  550,  652,  40  L.  R. 
A.  606,  697,  608,  699,  700,  707,  708,  709  (Wyo.).  criticising  principal 
case,  collecting  and  reviewing  authorities  and  holding  treasurer  not 
liable  for  loss  of  moneys  through  failure  of  bank  in  time  of  panic,  in 
which  bank  the  public  funds  had  been  kept  for  upwards  of  eighteen 
years;  Roberts  v.  Oommissloners,  56  Pac.  919,  920,  922  (Wyo.),  hold- 
ing similarly.  Cited  in  note  on  late  decisions,  limiting  rule  of  prin- 
cipal case,  67  Am.  Dec.  87i;  372,  373. 

3  How.  689-610, 11  L.  739,  PBRMOLI  v.  FIRST  MUNICIPALITY. 

Constltntional  law. —  The  protection  of  the  religious  Ubertles  of 
citizens  is  left  to  the  State  Constitutions  and  laws,  p.  609. 

Cited,  obiter,  to  this  point,  in  Murphy  &  Olover  Test  Oath  Cases, 
41  Mo.  867,  remarking  civil  and  religrlous  liberties  are  political 
rights.  Cited,  arguendo.  In  Ex  parte  Garland,  4  Wall.  398,  18  L. 
376,  dissenting  opinion,  remarking  the  whole  power  on  the  subject  of 
religion  is  left  to  the  State  courts. 

Distinguished  in  United  States  v.  Hall,  26  Fed.  Cas.  80,  holding 
first  amendment  to  Constitution  of  United  States  secures  right  of 
free  speech,  etc.,  to  citizens,  and  that  Congress  may  protect  It  by 
appropriate  legislation. 

Conatitiitional  law. —  An  admitted  State  acquires  all  rights  on 
an  equal  footing  with  the  original  States,  p.  609. 

Cited  and  approved  in  Case  v.  Toftus,  14  Sawy.  216,  89  Fed. 
732,  5  li.  R.  A.  687,  and  n.,  holding  State  acquires  title  to  tide  lands 
upon  admission  to  the  Union;  Moore  v.  United  States,  56  U.  S.  App. 
477,  86  Fed.  468,  admission  of  State  supersedes  Federal  statute 
against  combinations  in  restraint  of  trade  in  the  territories;  Ward 
V.  Race  Horse,  163  U.  S.  612,  41  L.  247, 16  S.  Ct.  1079.  holding  Indian 
treaty  superseded  by  State  legislation.  Cited,  arguendo,  in  Dred 
Scott  V.  Sandford,  19  How.  632,  15  L.  736. 

Supreme  Court  has  no  Jurisdiction  to  inquire  whether  ordinance 
of  New  Orleans  impairs  religious  liberty,  p.  609. 

Ordixiance  of  1787  was  superseded  by  adoption  of  State  Consti- 
tution, p.  610. 

Cited  and  followed  in  Strader  v.  Graham,  10  How.  94,  13  L.  342, 
holding  ordinance  of  1787,  superseded  by  Constitution  of  United 
States,  except  so  far  as  continued  by  acts  of  Congress  or  the  Con- 
stitutions and  statutes  of  the  States  formed  from  the  northwest 
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territory;  Dred  Scott  t.  SaDdford,  19  How.  490,  15  L.  736,  hold 
similarly;  Willamette  Bridge  Co.  T.  Hatch,  12S  it.  S.  0,  31.  L,  t 
8  8.  Ct  815,  reversing  Wallamet  Bridge  Co.  t.  Hatch,  9  Sa' 
eoz,  659,  600.  19  Fed.  858,  857,  358,  Sands  t.  Manistee  Imp.  Co., 
U.  S.  296,  31  L.  162.  8  8-  Ct  116,  Escanaba  Co.  t.  Chicago.  107  U 
689,  27  L.  «7,  2  8.  Ct  IM.  and  Huse  v.  GloTer.  119  U.  S.  54C,  30 
489.  7  a  Ot  316.  afflrmlng  Huse  t.  Glover,  11  Bias.  557.  15  Fed.  1 
on  tbla  point  all  holding  provlalona  of  ordinance  relating  to  di 
gable  waters,  superseded  by  adoption  of  the  Conxtltutlon  of 
United  8tatea;  Tan  Brocklln  t.  Tennessee,  117  U.  S.  159,  29 
848,  6  S.  Ot  6TO,  ordinance  had  no  eBfect  In  any  State  after  Its 
mlBslon  Into  the  Union;  Woodman  v.  Kllboum  Mfj:.  Cii..  1  H 
550.  1  Abb.  (U.  8.)  162,  F.  0.  17.978,  authority  of  ordinaiice  yieli 
to  paramount  authority  of  Constitution  of  United  States  from  ti 
of  its  adoption;  People  v.  United  States,  83  [11.  35,  34  Am.  B 
157,  proviso  of  ordinance  against  taxation  of  lands  of  United  Sta 
la  no  longer  in  force;  People  t.  Thompson,  156  III.  473.  40  N.  E.  i 
ordinance  has  no  force  tn  Illinois,  except  so  far  an  Its  principles 
embodied  In  the  State  Constitution;  State  v.  District  Board.  76  V 
207.  20  Am.  St  Bep.  58,  44  N.  W.  977,  7  L.  B.  A.  340,  article  relat 
to  foMering  religion  has  been  superseded  by  State  Conatltutl 
State  V.  Cunningham,  81  Wis.  611,  51  N.  W.  738,  15  h.  R.  A.  f 
and  Q.,  ordinance  of  1787  became  obsolete  upon  admlxsioa  of  Sti 
i.'iti'd,  obiter,  in  Ex  parte  Holman,  28  Iowa,  127,  discussing  pro^ 
of  ordinance  guaranteeing  writ  of  habeas  corpus;  and  in  State 
Newark,  39  N.  .T.  I-.  388,  discussing  effect  of  consUtutlooal  ame 
ments  as  self-executing. 

Distinguished  In  Columbus  Ins.  Oo.  t.  Ourtenlus,  G  McLean,  S 
F.  C.  3,045,  holding  provision  of  ordinance  that  the  navigable  wai 
leading  Into  the  Mississippi  and  St  Lawrence  should  be  comii 
highways  forever  free  to  all  citizens  of  the  United  States,  c 
tinues  in  force. 

3  How.  611-620,  11  L.  749,  CHAIBB8  v.  UNITED  STATES. 

Mandats. —  Where  Supreme  Court  lias  sent  down  Its  mandate 
an  inferior  court  the  latter  lias  no  power  to  disturb  its  orlgi 
decree,  but  can  only  execute  the  mandate,  p.  620. 

Cited  In  Ean  v.  Chicago,  etc.,  By.  Co.,  101  Wis.  169.  76  N. 
329,  after  affirmance,  Judgment  cannot  be  modified  b;  inrcrlor  co\ 
Tyler  v.  Magwlre,  17  Wall.  283,  21  L.  583,  upon  receipt  of  the  in 
date,  it  Ip  the  duty  of  the  Inferior  court  to  carry  it  into  eiecut 
even  when  Jurisdiction  falls  to  appear  from  the  plciiilings;  Gal 
V.  Bugg.  148  U.  8.  241,  37  L.  436,  13  8.  Ct  616.  after  reversal. 
Circuit  Court  can  afFect  the  decree  only  In  obedience  to  the  maud 
of  the  court;  Dexter  v.  Sayward.  84  Fed.  304,  after  appeal  and 
turn  of  mandate.  Jurisdiction  cannot  be  questioneci  in  collat< 
Bctlon. 
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DiBtlnfiraished  in  United  States  y.  Peralta,  27  Fed.  Gas.  497,  hold- 
ing, when  proceedings  In  the  cause  and  opinion  of  Supreme  Oourt, 
taken  in  connection  with  the  mandate,  show  that  it  was  not  the 
intention  of  the  court  to  determine  a  question  of  boundary  In  con- 
firming title,  District  Court  may  inquire  into  it  subsequently  under 
act  of  1860. 

3  How.  620-424,  11  L.  753,  UNITED  STATES  Y.  MABYIN. 

Statute  of  limltatloxui. —  In  Florida,  a  petition  for  confirmation 
of  incomplete  concession  is  barred  unless  presented  before  B£ay 
27,  1831,  p.  624. 

Notdted. 

3  How.  624-486, 11  ;L  766,  PBIOB  y.  SESSIONS. 

Hnaband  and  wife. —  Title  to  choses  in  action,  the  property  of 
the  wife,  does  not  yest  in  the  husband  until  reduced  to  possession, 
p.  684. 

Cited  in  Percy  y.  Cockrill,  68  Fed.  881,  10  U.  S.  App.  674,  and 
Clarke  y.  McCreary,  12  Smedes  &  M.  364,  both  holding  statute 
taking  away  husband's  interest  in  his  wife's  choses  in  action  ylo- 
lates  no  right  of  property  of  the  husband,  where  he  has  taken  no 
steps  to  reduce  them  to  possession;  Marcenaro  y.  Mordella,  10  La. 
Ann.  778,  husband  has  no  yested  interest  in  choses  in  action  of  his 
wife  not  reduced  to  possession  during  coyerture;  Henry  y.  Dilley, 
25  N.  J.  L.  306,  holding  similarly;  Stall  y.  Fulton,  30  N.  J.  L.  441, 
collecting  cases,  and  holding  earningns  of  wife  inure  to  her  in  ab- 
sence of  reduction  to  possession  by  the  husband;  Trapnell  y.  Conk- 
lyn,  37  W.  Ya.  267,  38  Am.  St  Rep.  48,  16  S.  B.  575,  holding  legacy 
to  wife  becomes  her  absolute  property  upon  remoyal  of  disability 
where  husband  has  taken  no  steps  to  reduce  to  {lossession;  and  in 
note  on  reducing  to  possession,  wife's  choses  in  action,  37  Ain.  Dec. 
570. 

Distinguished  in  Westeryeldt  y.  Gregg,  12  N.  Y.  208,  62  Am.  Dec. 
163,  holding  husband  has  yested  interest  in  legacy  of  his  wife,  al- 
though not  reduced  to  possession;  Groslouis  y.  Northcut,  3  Or.  398, 
discussing  nature  of  interest  of  claimant  under  donation  law  before 
Issuance  of  patent. 

Bxecutors. —  Where  testator  deyised  certain  property  to  his  in- 
fant daughter,  to  be  deliyered  when  she  became  eighteen,  and  the 
daughter  before  that  time  married  the  executor,  his  possession  is 
•a  executor,  not  as  husband,  p.  634. 

Bxecutors  under  will  haye  no  power  to  deliyer  property  deyised 
before  happening  of  contingency  proyided  in  the  will,  p.  636. 

Husband  and  wife. —  Where  statute,  proyiding  that  property  of 
wife  shall  remain  hers,  notwithstanding  coyerture,  goes  into  effect 
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Iiefore  deUverr  of  property  to  her,  abe  takes  It  Tree  of  liability 
husband's  debts,  p.  63&. 

Miscellaneous. —  This  case  came  np  a  second  time  and  was 
viewed  and  afflrmed  In  all  points  Id  Paige  t.  Sesaions,  4  E 
122,  U  L.  903. 

S  How.  636-618.  11  U  760.  DAVIBSS  v.  PAIRBAIBN. 

Statutes. —  If  a  subsequent  statute  be  not  repugntint  in  all  oi 
provisions  to  a  prior  one,  yet  If  the  latter  statute  clearly  InteUi 
prescribe  the  only  rule  wblch  shall  goTem,  It  repeals  tbe  prior 
p.  643. 

Cited  and  followed  Id  State  t.  Stoll,  17  Wall.  431,  21  L.  654.  li 
lag,  where  harmony  Is  Impossible,  former  law  Is  repealed  in  pai 
In  whole,  as  the  case  may  be;  Cook  County  l!ank  v.  United  Sti 
107  U.  S.  461.  27  L.  53».  2  S.  Ot  567,  holding  i.ortlon  of  revised  i 
uteB,  Klvlng  priority  to  demands  of  United  Stutes  against  lusolvt 
repealed  as  to  national  banks  by  national  banking  law;  rever 
United  States  v.  Cook  Gouaty  Bank,  0  Blss.  Oi>.  V.  C.  14.853.  Un 
States  T.  Bennett,  12  Btatcbf.  349,  F.  C.  14,570,  bolding  act  of  1 
I'l-eating  oITense  against  the  pension  laws  repealed  by  act  of  1 
which  omitted  that  ofFense,  though  covering  i^iuillar  ground  to 
ledlng  statute;  BuUer  v.  Russel.  3  CUff.  256.  257,  F.  0.  2.243.  « 
Ing  statutes  are  In  general  held  to  repeal  former  ones,  althonf;h 
visions  of  subsequent  statute  are  not  in  all  respects  repugnan 
those  contained  in  the  anti?cedent  act,  collecting  cases;  O^^tiourn 
Ogboume's  Admr.,  60  Ala.  620,  revising  statute  repenls  all  exis 
statutes  without  express  wonis  of  repeal;  Pulaski  County  v.  E 
ner,  10  Ark,  691,  when  tbe  legislature  takes  \w  a  whole  sub 
nuew,  and  covers  the  entire  ground  of  the  sulijwt-mfltter  of  a 
elgn  statute,  and  cTldently  Intend  It  as  a  subKtltuto  for  It.  the  j 
act  wUl  be  repealed  thereby;  Coats  V,  Hill,  41  Ark.  151,  If  the 
are  not  In  express  terms  repugnant,  tbe  latter  must  I'over  the  w 
subject-matter  of  the  Drst,  and  embrace  new  provisions.  coUec 
.aaea;  Plerpont  v.  Crouch,  10  Cal.  316,  latter  act  will  repeal  for 
to  the  extent  to  which  Its  provisions  are  liiteinled  as  a  revi 
thereof,  or  substitute  therefor;  Wike  t,  Campbell,  5  Colo.  131,  q 
Ing  and  applying  rule  In  construing  statutes  relating  to  appeals  t 
Justices  of  the  peace;  Branch  Bank  of  Alabama  v.  Klrkpatrlc 
Ga.  36,  unless  repeal  be  express  or  by  necessary  Implication  eta 
will  stand;  Blackemore  v.  Dolan,  50  Ind.  207,  reviewing  autborl 
and  applying  rule;  State  v.  Studt,  31  Kan.  246.  1  Pac.  636.  wl 
statute  covers  entire  subject-matter,  and  embraces  new  provlsl 
indicating  It  was  Intended  as  a  substitute  for  former  act,  It  oper 
to  repeal  that  act;  Montel  t.  Consolidation  Coal  Co.,  39  Md. 
where  two  statutes  ralate  to  same  subject-mat ter.  though  not 
jiugnant.  If  the  latter  were  clearly  Intended  to  prescril)e  tbe  ( 
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rule  it  will  be  construed  as  repealing  the  first;  Swann  v.  Buck,  40. 
Miss.  308,  and  Gibbons  v.  Britlenum,  56  Miss.  255,  and  Jobnson  y. 
Hahn,  4  Neb.  146,  all  applying  the  same  rule;  Jewell  y.  Warner,  35 
N.  H.  182,  holding   statute   de   donis  impliedly    repealed  by  New 
Hampshire  statute  of  descents;  State  y.  Kelly,  34  N.  J.  L.  78,  holding 
general  school  law  superseded  by  special  act  enabling  trustees  of  a 
certain  district  to  purchase  land;  Bogardus  y.  Gordon,  53  N.  J.  Bq. 
43,  30  AtL  813,  holding  special  usury  law  relating  to  single  county 
repealed  by  general  usury  law  radically  inconsistent  therewith;  Mon- 
geon  y.  People,  55  N.  Y.  617,  holding  prior  penal  statute  repealed  by 
subsequent,  only  so  far  as  repugnant;  Lefevre  y.  Lefeyre,  59  N.  Y. 
446,  dissenting  opinion,  arguing  act  restricting  capacity  of  beneyo- 
lent  societies  to  take,  repealed  by  act  relating  to  wills;  Hankins  y. 
Mayor,  64  N.  Y.  25,  arguing  act  requiring  mayor,  etc.,  to  designate 
paper  for  publication  of  proceedings  of  county  boards,  repeals  prior 
act  proyiding  for  publication  of  proceedings  of  election  boards;  Mat- 
ter of  N.  Y.  Institution,  121  N.  Y.  241,  24  N.  E.  380,  holding  statute 
pending  for  improylng  certain  portions  of  the  city  repealed  by  con- 
solidation act;  Little  y.  Cogswell,  20  Or.  347,  25  Pac.  728,  reyisory 
act  repeals  prior  act  by  implication;  Strickland  y.  Geide,  31  Or.  377, 
49  Pac.  983,  act  relating  to  trespass  by  cattle  sui>ersedes  and  repeals, 
by  implication,  prior  act  on  same  subject;  Durham  y.  State,  89  Tenn. 
754, 18  S.  W.  81,  it  is  equally  well  settled  where  one  system  is  super- 
seded by  another  the  former  is  repealed,  although  the  latter  omits 
proylsions  of  the  former  which  are  not  inconsistent  with  any  proyis- 
ions  of  the  latter;  Bryan  y.  Sundberg,  5  Tex.  423,  holding  similarly; 
Bogers  y.  Watrous.  8  Tex.  65,  58  Am.  Dec.  101,  applying  rule  to  stat- 
utes relating  to  change  of  yenue;  Stirman  y.  State,  21  Tex.  736,  to 
statute  relating  to  land  certificates;  Holden  y.  State,  1  Tex.  App.  242, 
to  statutes  relating  to  organization  of  judicial  districts;  Fox  y.  Com- 
monwealth, 16  Gratt  11,  holding  act  taxing  collateral  inheritances 
repealed  by  later  act  imposing  taxes  to  support  the  goyemment; 
State  y.  Cain,  8  W.  Va.  733,  and  Cortesy  y.  Territory,  7  N.  Mex.  99, 
32  Pac.  507,  both  applying  rule  to  statutes  relating  to  sale  of  intoxi- 
cating llQUors,  collecting  authorities. 

Statutes. —  When  statutes  are  afflrmatiye,  such  parts  of  the  prior 
as  might  consistently  be  incorporated  in  the  subsequent,  must  be 
considered  left  In  force,  p.  644. 

Cited,  approyed  and  relied  upon  in  United  States  y.  Matthews,  173 
U.  8. 388, 19  S.  Ct.  416,  holding  later  act  will  not  be  held  to  qualify  or 
repeal  prior  one  unless  there  be  a  posltiye  repugnancy  between  the 
old  law  and  the  new;  Reyenue  Cutter  No.  1, 1  Brown,  95,  F.  C.  11,713, 
holding  act  of  1845,  extending  jurisdiction  of  District  Courts  to  cer- 
tain cases  upon  the  lakes,  etc.,  does  not  repeal  or  abridge  powers  con- 
ferred by  the  judiciary  act  of  1789;  Hamlin  y.  Pettlbone,  6  Biss.  171, 
P.  C.  5,995,  repeals  by  implication  are  neyer  fayored;  Cooke  y.  Ford, 
2  Fllpp.  32,  F.  0.  3,173,  the  statutes  must  be  impossible  of  recon- 
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cillation  to  consHtnte  repeal  by  ImpUcadoti;  Cohen  v.  Tei.,  c 
a  E.  Co..  2  Woods,  34T.  F.  0.  6,606,  holding  statute  giving  right 
action  to  Bmrrlvlng  htiaband,  etc.,  for  damages  for  death  or  deceaj 
wife,  etc.,  not  repealed  because  omitted  to  be  provided  for  Id  suti 
qaently  adopted  ConstltattoB;  Slxty-flve  Terra  Cotta  Vases,  10  P 
883,  a  construction  which  conforms  with  the  law.  practice  and  pot 
of  the  government  Tor  many  yean,  wlU  be  adopted  to  avoid  rep 
of  statute  by  Implication,  though  thereby  a  clause  In  later  atat 
be  rendered  superfluous;  Dnlted  States  t.  AufTmordt,  lt>  Ked.  f 
holding  act  of  187D,  amending  section  2884  of  revlaed  etatutes,  di 
not  supersede  the  act  of  1874,  known  as  the  moiety  act;  Strykei 
Board  of  Commrs.,  TT  Fed.  682,  40  U.  8.  App.  6S3,  dissenting  oplni 
where  sections  of  earlier  and  later  acts  can  by  any  reasonable  c 
Btmctlon  stand  together,  they  must  so  stand;  Boblnson  t.  RIpp 
ill  Ind.  113,  12  N.  B.  142,  the  fact  that  both  statutes  are  dlrec 
to  the  attainment  of  the  same  end  does  not  warrant  the  conclus 
that  the  latter  repeals  the  former;  State  t.  Wilson.  43  N.  H.  4 
HZ  Am.  Dec.  166,  holding  common  law  of  nalsances  not  repealed 
Htatute  regulating  slaughter-houBes;  McLaughlin  v.  Hoover,  1 
Xi,  acts  In  pari  materia  ought  to  be  taken  toeetljcr  so  far  as  not  c 
flicting;  Stingle  v.  Nevel,  9  Or.  63,  If  H.be  the  intention  of  the  le| 
latnre  to  make  a  statute  the  sole  law  which  shall  govern,  It  wtll  o 
rate  to  repeal  by  Implication  all  other  acta  on  the  same  subject; 
fred  T.  Commonwealth,  104  Pa.  St  1S2,  holding  punishing  sale 
liquor  by  fine  does  not  repeal  act  punlahluf  It  by  flue  and  impria 
ment;  Burst  v.  Samuels,  29  S.  a  487,  488,  7  S.  B.  826,  whatever  i 
tlons  of  the  old  law  may  be  incorporated  with  the  new  as  being  c 
alstent  with  It,  must  be  deemed  to  remain  in  force. 

Statute*. —  Where  statotes  are  repugnant  the  latter  repeals 
former,  so  far  as  repugnant,  by  necessary  Implication,  p.  646l 

Olted  and  principle  followed  In  United  States  v.  Tynen,  11  W 
92,  20  L.  154,  holding  where  two  acts  of  CoDsress  cover  same  subj 
and  latter  embraces  all  provisions  of  forra<>r,  but  changing 
penalties  attached.  It  operates  as  a  repeal  of  the  former;  Kohls 
T.  Murphy,  96  U.  a  168,  24  L.  846.  when  a  revising  statute  cov 
the  whole  subject-matter  of  antecedent  statutes,  the  revising  stat 
virtually  repeals  the  antecedent  enactment;  Ex  parte  Crow  Dog, 
n.  B.  S70,  27  L.  103!i,  3  8.  Ot  406,  the  ImpUcatlon  must  be  necess; 
and  the  repugnancy  positive;  Woods  v.  Jackson,  etc.,  Mfg.  Ca 
Holmes,  386,  F.  C.  17,993.  repeal  Is  only  pro  tanto  to  extent  of 
repugnancy;  nowen  v.  Harley,  66  Fed.  979.  12  O.  3.  App.  ; 
Hubsequeat  general  law  does  not  repeal  prior  special  charter;  D< 
V.  State,  18  Ind.  61,  applying  rule  to  constmction  of  acts  relative 
salaries  of  public  offlcers;  Brome  v.  Cummlng  County,  31  Neb.  i 
47  N.  W.  1061,  holding  act  providing  for  appointment  of  con 
nttoroey  repealed  by  act  providing  for  election  uf  county  attorn 
State  T.  Ods,  42  N.  H.  72,  holding  act  providing  for  pnnishment 
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persons  found  drunk  repealed  by  acts  forbidding  punishment  for 
drunkenness  except  in  the  case  of  common  drunkards;  State  y. 
Clarke,  25  N.  J.  L.  57,  where  acts  are  repugnant  the  latter  repeals 
the  former  as  far  as  repugnant;  Heckman  v.  Pinkney,  81  N.  Y.  216, 
holding  prior  mechanics'  lien  act  repealed  by  subsequent  one;  St. 
Johnsbury  ▼•  Thompson,  58  Yt.  806.  59  Am.  Bep.  733,  9  Atl.  673, 
ylUage  charter  repeals  general  law  authorizing  licensing  of  victual- 
ling houses. 

BtatntM. —  A  new  qualification  upon  the  power  of  a  Justice  of  the 
peftoe  to  take  acknowledgments,  repeals,  by  implication,  a  former 
slAtate  without  such  qualification,  p.  645. 

8  How.  660-673,  11  L.  767,  BROWN'S  LBSSBB  ▼.  OLBMBNTa 

Pablio  lands.—  It  Is  the  settled  policy  of  (Congress  to  surrey  the 
public  lands  in  square  figures  and  to  extend  the  subdiylsion  au- 
thorized by  law  as  far  as  possible  in  square  figures  to  the  lowest  de- 
nomination, p.  663. 

Oited  to  the  point.  Kraut  y.  Crawford,  18  Iowa,  652,  87  Aul  Dec 
416,  discussing  riparian  rights  of  purchase  of  fractional  tract  ad- 
joining navigable  river. 

Pablio  lands.—  Quarter  section  lines,  subdividing  sections,  are  re- 
quired to  be  made  by  actual  surve^i^  and  marked  on  the  land,  but 
they  are  ascertained  by  protracting  lines  equidistant  from  the  sec- 
tion linea,  p.  664. 

Olted  and  followed  in  Keyser  v.  Sutherland,  50  Mich.  460,  26  N. 
W.  867,  api^ng  rule. 

Distinguished  in  Britton  v.  Ferry,  14  Mich.  60,  70,  reviewing  prin- 
cipal case  and  holding  where  quarter  posts  are  established,  they 
oooetitate  monuments  and  will  control  section  line. 

PvbUe  lands.—  Under  acts  providing  for  subdivision  and  sale  of 
the  public  lands,  it  is  the  duty  of  the  surveyor-general  to  lay  out  a 
ftactional  secti<m  in  such  a  manner  that  an  entire  quarter  sectioli 
maj  be  had  if  the  fraction  will  admit  of  it,  pp.  664,  665. 

Overruled  in  Gazzam  v.  Phillips,  20  How.  377,  15  L.  961,  holding 
•oTTeyor-general  may,  in  his  discretion,  lay  off  fractional  sections 
in  each  compact  and  convenient  forms  as  will  avoid  subdivision  of 
the  public  domain  into  ill-shaped  and  unsalable  fractions.  Oited, 
obiter,  as  overruled  In  Wilson  v.  Hoffman,  70  Mich.  559,  38  N.  W. 


Public  surreys.— A  subdivision  of  fractional  section  of  public 
lands  by  the  surveyor-general,  made  in  a  manner  unauth<vized  by 
law,  is  void,  p.  665. 

Otted  and  followed  in  Keyser  v.  Sutherland,  59  Mich.  462,  26  N. 
W.  868,'  holding  unauthorized  extension  of  limits  of  quarter  section 
void. 
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Public  landa.—  Dartng  the  period  ftllowed  to  settler  to  perfect 
ctelm,  it  is  not  liable  to  any  other  claim,  p.  fwwi. 

Olted  In  Hattcm  t.  Friable,  37  OaL  616,  dlssi^ntlng  opinion,  argu 
right  ot  pre-emption  Is  vested  and  Congrces  may  not  afterwa 
withdraw  pre-empted  lands. 

PabUe  landa.— AJthongh  act  of  1830  gave  to  ever;  settler  ui 
public  lands  the  right  of  pre-emption  or  one  hundred  and  si 
acres,  yet  if  a  settler  happened  to  be  setQetl  on  a  Cractlonal  sect 
containing  leet  than  that  qnantily,  there  in  do  provlelon  by  wh 
he  could  make  np  the  defldenc;  out  of  adjacent  or  any  other  lai 
p.  666. 

Cited  and  followed  In  Lytle  v.  Arkansas,  9  How.  334.  13  L.  I 
holding  right  of  pre-empUoD  limited  to  frm-tionH!  tinartpr  sect 
upon  wblch  claimant's  Improvement  was  inn<li>.  nnd  In  I.ytle  v.  Sti 
12  Ark.  84,  holding  simtlariy;  Palmer  v.  j)'-<\i\.  64  Mich.  476.  31 
W.  210,  grantee  of  one  legal  aabdlvlslon  '>r  ptibllc  lands  can 
derive  title  to  land  upon  another  legal  aubilivixloD;  Clute  v.  Fist 
6S  Mich.  51,  81  N.  W.  615,  holding  elmllarlv:  Grand  Rapids  Icf 
Coal  Co.  V.  Ice  ft  Coal  Co.,  102  Mich.  232.  S.a.  234.  235.  47  Am. 
Hep.  520,  521,  523,  60  N.  W.  682,  683,  ftS-1,  25  L.  H.  A.  817,  S 
discussing  riparian  rights  of  grantee  Irretculnr  section. 

Held  Inapplicable  In  Lamprey  v.  State,  52  Minn.  195.  38  Am. 
Rep.  697,  63  N.  W.  1142.  18  L.  B.  A.  677.  disnisHlng  riparian  rigf 
under  grant  of  land  bordering  on  lake. 

Pabllc  lands. —  A  patent  cannot  confer  tltli^  to  lanita  appropriai 
and  claimed  by  another  under  pre-emption  Inw.  p.  miT. 

Cited  and  foUowed  In  Railroad  Co.  v.  Sct.urmeir,  7  Wall.  289, 
L.  79,  holding  Bubaequent  survey  cannot  allii  t  title  acquired  fn 
Umted  Statea  under  antecedent  official  BurvL)-  and  sale;  Walker 
Hedrick,  18  lU.  671,  land  granted  to  State  to  aid  rnllroad  ia  not  st 
Ject  to  preemption. 

Distinguished  In  Foley  v.  Harrison.  S  La.  Ann.  S8,  tioldlng  pate 
under  pre-emption  laws  takes  precedence  over  State  patent  unc 
act  of  1844;  Hannibal,  etc..  R.  R.  v.  Smith.  41  Mo.  3?A.  holding  i 
of  Congress  of  September  28.  1850,  to  enablu  reclamation  of  swai 
lands  operated  to  reserve  such  lands  from  lirrant  made  to  State  I 
construction  of  railroads. 

Pabllc  lands.—  In  cases  Involving  the  desi-ription  of  public  lan< 
the  lands  must  be  Identified  and  the  boundaries  ascertained  by  t 
plats  of  the  public  surveys,  p.  671. 

Olted  In  Chapman  v.  Polack,  70  Oal.  4&i.  11  Pac.  767,  holdi: 
neither  parol  evidence  nor  private  survey  atlmlssible  to  show  prei 
Ises  In  controversy  were  located  In  contradit  linn  of  olfleial  eutvv 

Miscellaneous. —  Cited,  without  particular  iLii|>li(;»tion,  in  Unil. 
States  V.  Gear,  3  How.  803,  11  L.  838,  disaeiitiiiK  opiolon;  held  n 
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applicable  in  Stolp  y.  Hoyt,  44  111.  224,  where  entry  on  lands  was 
made  for  only  specific  fraction  of  quarter  section. 

3  How.  674-690,  11  L.  778,  OLYMER  v.  DAWKINS. 

Instrnctions.-^  Court  is  not  bound  to  give  instructions  in  the 
temiB  required  by  either  party;  it  is  sufficient  if  so  much  thereof  is 
l?lven  as  are  applicable  to  the  evidence  and  the  merits  of  the  case, 
p.  688. 

Cited  and  followed  in  Iron,  etc.,  Mfg.  Ck>.  v.  Gheesman,  116  U.  S. 
532,  29  L.  713,  6  8.  Ot.  482,  holding  there  is  no  obligation  on  the 
Judge  to  use  the  language  of  counsel;  Gray  y.  Belden,  3  Fla,  115, 
quoting  and  applying  rule  ut  supra;  Tryon  y.  Oxley,  3  G.  Greene, 
291,  even  if  instruction  contains  a  correct  legal  proposition,  the  court 
may  refuse  it  if  not  applicable  to  the  evidence  or  the  merits;  State 
y.  Donnelly,  9  Mo.  App.  531,  although  court  has  right  to  modify  in- 
Btmction,  it  is  not  obliged  to  do  so,  but  may,  if  erroneous,  refuse  to 
giye  it;  Emerson  y.  Hogg,  2  Blatchf.  7,  F.  O.  4,440.  Oited,  obiter,  in 
holding  where  the  charge  does  not  comply  with  the  prayers,  they 
may  be  considered  as  refused. 

OuBteor  by  oo-tenant  may  be  by  any  overt  act  in  pais,  of  which 
the  other  tenants  have  due  notice,  p.  689. 

Cited  and  foUowed  in  Rich  v.  Bray,  37  Fed.  277,  2  L.  R.  A.  228, 
and  n.,  holding  exclusion  of  co-tenants,  and  denial  of  their  interest 
amounted  to  ouster;  Elder  v.  McClaskey,  70  Fed.  639,  37  U.  S.  App. 
1,  where  entry  and  subsequent  possession  are  made  under  claim  to 
the  whole  and  with  intent  to  oust  all  others  asserting  an  interest, 
constitutes  ouster,  collecting  cases;  Elder  v.  McClaskey,  70  Fed. 
545,  37  U.  B.  App.  1,  reviewing  principal  case  and  holding  disseisin 
must  be  open,  notorious,  distinct  and  unmistakable;  Unger  v. 
Mooney,  63  Cal.  593,  49  Am.  Rep.  105,  entry  under  deed  from  one 
co-tenant  purporting  to  convey  whole  tract  amounts  to  ouster; 
Abemathle  v.  Con.  Va.  Mfg.  Co.,  16  Nev.  271,  intent  to  oust  may 
be  manifested  by  outward  acts  of  an  unequivocal  kind;  Foulke  v. 
Bond,  41  N.  J.  L.  541,  entry  under  deed  of  conveyance  of  entire 
estate  is  ouster  of  co-tenants,  collecting  and  reviewing  authorities; 
Rutter  V.  Small,  68  Md.  137,  6  Am.  St  Rep.  435,  11  Atl.  699,  hold- 
ing similarly;  Burnley  v.  Sharp,  16  Tex.  237,  applying  rule  to  title 
to  personal  property;  Caperton  v.  Gregory,  11  Gratt  508,  holding 
entry  under  claim  of  exclusive  title  founded  on  alleged  lost  will  is 
ouster;  Cooey  v.  Porter,  22  W.  Va.  125,  acts  of  exclusive  ownership 
will  constitute  ouster,  collecting  cases. 

Ad-yerse  poBsession*—  A  judgment  in  partition,  though  void,  may 
be  sufficient  ouster  of  co-tenant,  upon  which  to  found  a  title  by  ad- 
verse possession,  p.  689. 

Cited  and  principle  followed  in  Cryer  v.  Andrews,  11  Tex.  181, 
holding  partition  by  judicial  proceeding  among  several  tenants  in 
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common,  clftlmlng  tbe  whole  estate  to  tlie  ezclnslou  of  otbens  la 
notorious  act  oC  ouster;  Anderson  v.  Stewart,  15  Tex.  290.  boldli 
bf  analogy  possesslan  by  executors  under  will  may  be  adyerse 
claim  of  widow  o(  deceased;  Norrls  t.  Dann,  70  Ga.  800,  boli"!! 
irrefular  probate  proceeding,  vesting  title  In  certain  clalmante  f 
a  year's  support,  sufficient  upon  wblch  to  base  title  by  prescrlptlo 
But  held  In  Stewart  t.  Stewart,  S3  Wla.  STl,  86  Am.  SL  Rep.  70,  I 
N.  W.  686,  that  a  Judgment  decreeing  one  to  bold  as  tenant  In  coi 
mon  puts  an  end  to  previous  adverse  possesslDD. 

Co-tenancy. —  Entry  Into  and  possession  of  lands  by  one  eo-te 
ant  Is  deemed  to  be  the  entry  and  possession  of  alt,  p.  689. 

Otted  In  Dubois  t.  Gampau,  28  Mich.  316,  holding  rule  establish 
presumption,  which  holds  until  contrary  Is  sbown  by  proof  to  tJ 
satisfaction  of  a  Jury,  collectinK  cases;  Moss  v.  Rose,  27  Or.  5U 
60  Am.  St  Bep.  746,  41  Pac  668,  holding  role  appUea  to  tenaii 
In  common  of  water  right;  Heirs  of  Marr  t.  Gilliam,  1  Cold.  OC 
every  presumption  la  in  favor  of  atle  of  true  owners. 

Onstar.— Act  constltnting  ouster  of  co-tenant  must  be  broug 
home  to  hli  knowledge,  p.  689. 

Distinguished  In  Warfleld  t.  Lindell,  80  Ho.  282,  2S3.  2.S6,  77  Ai 
Dec  616,  617,  619,  holding  when  the  act  asserUng  entire  ownersh 
Is  of  such  a  nature  as  the  law  will  presume  to  be  noticed  by  p< 
sons  of  ordinary  diligence  In  attending  to  their  own  interests.  pra< 
of  actual  notice  Is  nnnecesaary.  and  In  Warfleld  v.  Lindell,  38  M 
686,  90  Am.  Dec.  462,  holding  similarly;  Marr  v.  Gilliam.  1  Col 
601.  exclusive  possession  of  one  tenant  for  a  number  of  years,  wit 
out  accounting  to  or  claim  upon  part  of  co-tenants,  becomes  evldeui 
of  title  to  sole  possession. 

Oo-tsoants  —  Adverse  possession. —  If  tenants  in  possession  on 
claim  the  imdlvlded  Interest  held  by  their  Immediate  grantors,  the 
possession  Is  not  adverse  and  they  cannot  set  up  an  older  ontstan 
lug  UUe,  p.  680. 

iLdversa  possession.—  Poasesslon  for  twenty  years  under  pi 
ciiaBe  and  claim  In  severalty  Is  adverse  to  co-tenants,  p.  600. 

3  How.  e»l-682,  11  li.  786,  BROCKBTT  v.  BBOCKBTr. 

Ai^eal  and  srror  —  Practice. —  When  an  Issue  Is  directed  by 
court  of  chancery  to  be  tried  by  a  conrt  of  law,  and  In  tbe  cour 
of  the  trial  at  law.  questions  are  raised  and  bills  of  exceptlo: 
taken,  these  qnestloas  must  be  brought  to  the  Qotlee  of  the  con 
of  chancery,  otherwise  they  cannot  be  raised  upon  appeal,  p.  691. 

Cited  and  principle  followed  In  UcLangbllD  v.  Bank  of  Potoms 
7  How.  227,  12  L.  679,  holding  where  It  is  necessary  to  go  Into  oUi 
courts  to  get  verdicts  or  decisions  on  any  portion  of  the  case,  ai 
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objectton  to  the  mlings  must  be  presented  for  revision  to  the  court 
which  orders  the  issue,  and  be  acted  upon  there  if  relied  upon  upon 
appeal;  Johnson  ▼.  Harmon,  94  U.  S.  379,  24  L.  274,  instructions 
given  on  trial  of  refund  case  are  not  subject  of  appeal;  Watt  v. 
Starke,  101  U.  S.  253,  25  L.  828,  affirming  principal  case  and  col- 
lecting and  reviewing  authorities;  Wilson  v.  Riddle,  123  U.  S.  815, 
81  L.  283,  8  S.  Ot  259,  appellate  court  will  not  consider  formal  ex- 
ceptions to  rulings  in  course  of  trial  of  issues  before  jury  in  re- 
ferred case.  Cited  in  Fitton  v.  Phoenix  Assurance  Ck>.,  23  Blatchf. 
Ill,  28  Fed.  4,  as  recognizing  iK>wer  of  chancery  side  of  Circuit 
Court  to  send  issues  to  a  jury;  Brown  v.  Cranberry,  etc..  Coal  Co., 
65  Fed.  638,  25  U.  S.  App.  107,  applying  rule  to  ai^eals  to  Circuit 
Court  of  Appeals.  Cited,  obiter,  in  Garsed  v.  Beall,  92  U.  S.  695, 
23  L.  680,  remarking  findings  in  refund  case  not  conclusive  In  ap- 
pellate court 

Boport  of  master  in  chancniry  upon  reference  in  matters  of  ac- 
count cannot  be  objected  to  in  the  appellate  court,  unless  exceptions 
have  been  filed  in  the  court  below,  p.  692. 

Cited  in  Mt  Pleasant  v.  Beckwith,  100  U.  S.  527,  25  L.  702,  af- 
firming and  applying  rule;  Bums  v.  Rosenstein,  135  U.  S.  465^  84 
L.  196,  10  S.  Ct  819,  applying  rule  in  action  for  dissolution  of  co- 
partnership. Cited,  obiter,  in  West  v.  Smith,  8  How.  410,  12  L.  1134, 
remarking  that  no  exceptions  to  master's  report  can  generally  be 
made  to  master's  report  upon  appeal,  which  were  not  taken  below. 
And  see  note  to  Hatch  v.  Indianapolis,  etc.,  R.  R.,  11  Biss.  143. 

Appeal  and  error.—  It  is  a  general  rule  that  no  point  arising  on 
the  pleadings  or  the  evidence  shall  be  made  in  the  appellate  court, 
which  was  not  brought  to  the  notice  of  the  inferior  court,  p.  692. 

Cited  and  followed  in  Slaughter  v.  Bernards,  88  Wis.  118,  59  N. 
W.  67a 

3  How.  698-707,  11  L.  787,  M'DONOGH  v.  MILLAUDON. 

8nprsm«  Court  >- Jurisdiction.— A  decision  of  a  State  Supreme 
Court  applying  local  law  to  the  construction  of  a  grant  recognized 
by  treaty,  is  not  a  decision  against  its  validity,  and,  therefore,  the 
Supreme  Court  of  the  United  States  has  no  jurisdiction  on  error  to 
the  State  Court,  p.  707. 

Cited  and  followed  in  Kennedy  v.  Hunt,  7  How.  594,  12  L.  833, 
where  State  court  construed  a  perfected  Spanish  title  and  settled 
Its  limits  by  applying  the  local  law.  Supreme  Court  of  United  States 
has  no  authority  to  revise  the  judgment;  Moreland  v.  Page,  20  How. 
523,  15  Ii.  1010,  Supreme  Court  has  no  jurisdiction  to  review  judg- 
ment of  State  court  where  question  merely  involves  boundary  be- 
tween two  valid  grants  from  the  United  States;  Lanfear  v.  Hunley. 

4  WalL  210,  18  L.  326,  moio  fact  that  title  to  land  is  derived  from 
act  of  Congress  does  not  wariant  review  of  adjudication  of  State 
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court  upon  boundur  tbereof;  Cryatal,  etc..  Water  Co.  t.  Lob  Ajigele 
82  Fed.  lie,  wbere  contTOverij  1b  as  to  wbst  were  rightp  ronflrm* 
under  grant,  and  not  ae  to  vaUdltr  thereof,  PedertU  court  has  i 
JnrlsdIctlOQ;  Doe  t.  Ettlava.  U  How.  460,  13  U  212.  holding  Stipreu 
Conit  will  not  disturb  Judgment  ot  State  court  wbere  ultimate 
rendered  In  faTor  of  SpanlBh  grant  GIted,  without  partlcnlar  a; 
plication.  In  Hablch  r.  Folger.  20  WalL  8.  22  L.  30R. 

DlatlngulBbed  In  Stevens  t.  Claxk,  «2  Fed.  826,  18  U.  S.  App.  6! 
dismissing  writ  for  failure  to  file  In  ttme. 

Writ  of  error.—  MotlMi  to  dismiss  writ  of  error  on  ground  tb 
tbe  clerk  of  State  Supreme  Court  issued  tbe  writ  and  one  of  tJ 
Judges  signed  the  citation,  comes  too  late  after  case  has  been 
tbe  Supreme  Court  of  United  States  toe  two  terma,  and  a  writ 
certiorari  sent  down  at  the  instance  of  defendant  in  error  to  coi 
plete  tbe  record,  p.  TOT. 

Cited  In  Bncklngbam  t.  Buckingham,  IS  How.  151,  14  L.  SI,  taol 
lug  motion  to  dlamlaa  for  want  of  service  of  citation  should  be  ma 
at  tbe  same  term  when  appearance  Is  entered;  Ohaftee  y.  Haywai 
20  How.  210,  15  L.  805,  holding  slmltarlr  as  motion  to  dismiss  wb 
citation  was  signed  by  clerk. 

Suprame  Court  —  Jurl«dlctl(m.— Where  OongresB  recognized  vail 
Ity'of  French  grants  without  reference  to  any  particular  survey, 
decision  of  a  State  court  In  oppoeitlon  to  a  particular  survey  la  n 
a  decision  against  tbe  validity  of  the  grant,  and  the  Supreme  Cot 
conseqaently  takes  no  Jurisdiction,  p.  707. 

Miscellaneous.—  Cited  in  passing  In  United  States  v.  Rosellus, 
How.  35,  li  L.  680,  a  case  involving  aame  title  as  principal  cai 
Texas,  etc..  Ey.  v.  Kirk,  111  U.  8.  487,  28  L.  482.  4  S.  CL  500, 
marking  question  whether  signature  to  writ  by  clerk  of  State  coi 
is  sufficient  waa  left  open  by  principal  case;  Ex  parte  Ralston.  I 
U.  8.  614,  30  L.  607.  7  S.  Ct.  318,  holding  similarly,  and  Miller 
Teias,  153  U.  S.  637.  88  L.  813,  14  8.  Ot  876,  refusing  to  eipn 
opinion  on  tbe  quesdon. 

8  How.  707-717.  11  L.  794.  aANTLrs  LKSSBE  v.  HWING. 

Execution.-  Under  statute  requiring  sheriff  selling  real  propej 
under  execution  to  first  offer  the  rents  and  profits  thereof  for  sev 
years,  a  sale  of  the  fee  without  roch  previous  offer  passes  no  til 
p.  714. 

Cited  and  followed  In  Collier  v.  Stanbrough,  6  How.  22,  12  L.  3 
holding  under  statute  requiring  appraisement  of  defendants'  del 
before  sale  thereof  under  execntlon,  sale  without  appraisement  w 
void;  Doe  v.  ColliDs.  1  Ind.  29.  and  Morss  v.  lioe,  2  Ind.  til.  1h 
holding  similarly;  Scott  v.  Babcock,  3  G.  Greene.  140.  holding  t 
sale  made  without  previous  attempt  to  collect  by  dlstreHs  of  goc 
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and  chattels,  as  required  by  statute,  void,  and  Laraby  v.  Reld,  3 
(?.  Greene,  421,  holding  similarly;  Sprott  y.  field,  3  G.  Greene,  497,  56 
Am.  Dec.  566,  under  statute  requiring  valuation  before  execution 
Bale,  sale  without  Taluatlon  is  void;  Capital  Bank  v.  Huntoon,  35 
Kan.  5d2,  11  Pac.  377,  collecting  cases,  and  holding  sale  of  property 
for  less  than  portion  of  appraised  value  required  by  statute  abso- 
lutely void. 

Distinguished  in  Cavender  v.  Smith,  1  Iowa,  361,  362,  353,  hold- 
ing failure  of  sheriff  to  comply  with  directory  statute  requiring  him 
to  levy  on  certain  property  before  other  property,  does  not  avoid 
sale. 

Constitutional  law.— State  may  not  impair  the  obligation  of  a 
contract  under  the  guise  of  regulating  the  remedy,  p.  717. 

Cited  in  Ex  parte  Pollard,  40  Ala.  107,  holding  a  right  and  a 
remedy  substantially  in  accordance  with  that  right  are  equally 
parts  of  the  contract;  Kirtland  v.  Molton,  41  Ala.  560,  any  legisla- 
tion which  would  increase  or  lessen  the  measure  of  recovery  for 
breach  of  contract  impairs  Its  obligation,  and  must  be  void;  Oliver 
V.  McOlure,  28  Ark.  560,  legislature  cannot  after  judgment  render 
process  to  enforce  a  right  less  efficient  than  that  in  existence  when 
the  contract  was  made;  Western,  etc.,  Society  v.  Philadelphia,  31 
Pa  St.  182,  72  Am.  Dec.  735,  applying  rule  to  municipal  corporations. 

Distinguished  in  Hardeman  v.  Downer,  30  Ga  427,  holding  home- 
stead and  exemption  laws  when  made  in  good  faith  do  not  fall 
within  prohibition  against  impairing  obligation  of  contract,  even 
when  retroactive. 

Ooiuititati4mal  law. —  A  statute  providing  that  no  property  should 
be  sold  on  execution  for  less  than  one-half  its  appraised  value  is  un- 
constitutional so  far  as  referring  to  existing  mortgages,  p.  717. 

Cited  and  principle  applied  In  Howard  v.  Bugbee,  24  How.  465. 
16  L.  764,  holding  statute  authorizing  redemption  of  mortgaged  prop- 
erty two  years  after  sale  under  a  decree,  by  bona  fide  creditors  of 
the  mortgagor,  is  unconstitutional  as  to  sales  made  prior  to  enact- 
ment; Bx  parte  Pollard,  40  Ala  106,  dissenting  opinion,  holding 
statute  postponing  rendition  of  judgment  unconstitutional  as  to 
existing  contracts;  Robards  v.  Brown,  40  Ark.  426,  holding  act  pro- 
viding that  at  all  sales  of  personal  or  real  property  under  mort- 
gages or  deeds  of  trust,  property  should  not  sell  for  less  than  two- 
thirds  of  appraised  value  unconstitutional  as  to  existing  mortgages; 
Goshom  V.  Alexander,  2  Bond,  163,  F.  0.  6,630,  holding  statute  in 
force  at  time  of  execution  of  appeal  bond  constitutes  law  of  the  con- 
tract; Fisher  v.  Green,  142  lU.  94,  31  N.  B.  176,  holding  statute 
taking  away  right  of  sale  under  deed  of  trust  without  redemption, 
and  substituting  judicial  foreclosure  void  as  far  as  retrospective; 
Dormlre  v.  Cogly,  8  Blackf.  178,  right  of  Judgment  creditor  to  take 
out  fl,  fa.  within  a  certain  time,  cannot  be  affected  by  a  subsequent 
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fltatate;  Scobey  r.  OlbMn,  IT  Ind.  6T4,  79  Am.  Dec.  482,  holding  i 
coneOnitloa&l  as  to  ezlstlns  Jadgments,  statnte  conDnnlng  right 
redemption  under  execution  aalei;  Baton  t.  Hunt,  20  Ind.  464,  li 
ialature  ot  State  m&T  not  Impair  exerdae  ot  poTera  given  to  mo 
gagee  under  mortgage;  TniTellera  Ina.  Co.  r.  Brouae,  83  Ind. 
statute  taking  awar  from  purchaaera  under  execution  sale  tbe  ri^ 
to  a  year's  proflta  Is  nnconstltutlDnal  aa  to  ezlating  contracts;  Ft 
nlng  T.  Kerr,  7  Iowa,  462,  questlonliig  whether  act  of  leglslati 
taking  away  right  to  foreclose  mortgages  br  advertiBement  ^01 
apply  to  exiaUng  mortgagea;  Hosier  t.  Hale,  10  Iowa,  485,  77  A 
Dec.  129,  holding  act  requiring  apprataement  of  property  sold  unt 
execution  void  as  to  existing  contracts;  Watklna  t.  Glenn,  K5  Ki 
431,  40  Pac  318,  holding  statute  giving  mortgagee  right  to  rente  a 
proflts  during  period  of  redemption,  void  as  to  existing  mortgag 
Phlnney  t.  Phlnney,  81  Me.  463,  10  Am.  8t  Hep.  271,  17  Atl.  4 

4  L.  R.  A.  361,  and  n.,  holding  statute  delaylog  foreclosure  for  beni 
of  creditors  of  mortgagor  unconstltntloDal  as  to  pre-existing  mc 
gages;  Lawson  v.  Jeffries,  47  Miss.  707,  12  Am.  Rep.  355,  hoidi 
ordinance  of  MlBslsBlppl  constltntlonal  convention  granting  n 
trial  on  certain  classes  of  final  Judgments  nuanttioriied  and  vc 
Reed  v.  Swan,  133  Ho.  100,  34  S.  W.  485.  holding  statutes  exempt 
rights  of  tenant  of  mortga^^or  to  crops  from  efFect  of  sole  by  nK 
gagee.  Is  void  ao  far  aa  retrospective;  Teatman  t.  King.  2  N.  D. 
430.  83  Am.  Bt  Rep.  804,  01  N.  W.  724,  holding  statute  mat 
Hen  for  aeed  grain  superior  to  mortgage  lien  void  as  to  mortgaj 
executed  before  the  passage  of  the  statute:  Peoniman,  PetltloE 
11  R.  I.  Sfifi,  dissenting  opinion,  arguing  statute  taking  away  ri| 
of  imprisonment  on  execution  unconsUtutlona]  as  far  aa  rega: 
prior  contracts:  Greenfield  v,  Dorrls,  1  Sneed,  650,  act  exempt 
debtor  remaining  in  possession  pending  redemption  from  paym< 
of  rent.  Is  unconstitutional  bo  far  as  retroactive;  Taylor  v.  Steai 
18  Qratt  288,  act  forbidding  sales  uuder  deeds  of  trust  for  a  cert 
period  la  uncouBtitntlonal:  Swinburne  v.  Mills,  17  Wash.  622.  61  A 
St  Rep.  939,  SO  Pac.  492,  holding  statute  staying  execution  s 
requiring  property  to  bring  80  per  cent  of  appraised  value  on  exe 
tlon  sale  unconstitutional  as  to  previously  executed  contracts.  Ci 
In  note  on  retrospective  laws  In  10  Am.  Dec.  138.  and  In  series 
notes  on  constitutionality  of  exemption  statutes  and  collateral  qn 
tions,  45  Am.  Dee.  251,  and  cited  under  erroneous  title  In  Stafford 
Lick,  7  Cal.  406,  diBsenttng  opinion,  arguing  statutes  avoiding  p 
conveyances  where  unrecorded  Is  unconstitutional. 

DIstlngnisbed  in  Bx  parte  Pollard,  40  Ala.  86,  holding  stay  I 
constitutional,  evm  as  to  existing  contracts;  Helfensteiu  v.  Ga 

5  Iowa,  289,  homestead  exemptions  are  part  of  remedy  and  goven 
by  lex  fori:  McCormick  v.  Rusch,  16  Iowa,  182,  83  Am.  Dec.  4 
holding  law  staying  actions  against  soldiers  during  their  term 
service  constltutlonaL 
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Mtocellaneoiis.—  Cited,  without  application,  in  Cnyler  y.  Ferrlll,  1 
Abb.  (U.  8.)  176,  F.  O.  8,528.  Oited,  arguendo,  in  Beebe  v.  State,  6 
Ind.  517,  63  Am.  Dec.  405,  holding  act  prohibiting  manufacture  of 
ttquoDB  unconstitutional;  Herman  ▼.  State,  8  Ind.  504,  holding  simi- 
larly. 

8  How.  717-720,  11  L.  790,  M'PARLAND  v.  GWIN. 

Bxeeation.— A  United  States  marshal  is  not  authorized  by  law 
to  reooyer  anything  in  discharge  of  the  execution,  but  gold  and 
sllyer  coin  of  the  United  States,  p.  720. 

Cited  and  foUowed  in  Shackelford  y.  Cunningham,  41  Ala.  206, 
holding  plaintiff  In  a  Judgment  is  not  bound  to  take  anything  but 
constitutional  money  in  payment  of  his  unconditional  judgment; 
Alcardi  y.  Bobbins,  41  Ala.  547,  94  Am.  Dec.  616,  payment  to  clerk 
of  Confederate  notes  did  not  authorize  him  to  discharge  the  judg- 
ment; Hooker  y.  State,  7  Blackf.  273,  justice  of  the  peace  may  not 
rec^ye  State  bank  notes  in  payment  of  judgment  rendered  by  him; 
Prather  y.  State  Bank,  8  Ind.  358,  clerk  may  not  accept  note  of 
State  bank  in  payment  of  judgment;  Armsworth  y.  Scotten,  29  Ind. 
407,  nor  national  bank  bills;  Crews  y.  Ross,  44  Ind.  489,  clerk  may 
not  accept  anything  but  gold  or  sllyer  in  satisfaction  of  judgment, 
collecting  cases.  Cited  in  series  of  notes  on  bank  bills  as  money, 
etc.,  52  Am.  Dec.  449. 

XarshaL—  Remedies  against  a  marshal  to  compel  him  to  pay  oyer 
the  money  he  has  made  surylye  his  term  of  seryice  and  remain  in 
f«ill  force  against  him  until  the  execution  shall  be  completed,  p. 
120. 

Sheriif.— If  an  execution  come  into  the  hands  of  a  sheriff  or 
marshal,  and  his  term  of  office  expires  before  he  executes  it,  he  is 
bound,  neyertheless,  to  complete  the  execution,  and  pay  oyer  the 
money  to  the  plaintiff  if  practicable  to  make  it,  p.  720. 

Cited,  obiter,  in  Bagley  y.  Ward,  37  Cal.  150,  dissenting  opinion,  re- 
marking officer  making  leyy  may  sell  eyen  after  his  term  has  ex- 
pired, reprinted  in  note,  09  Am.  Dec.  269. 

Miscellaneous.—  Cited  erroneously  in  Stafford  y.  Lick,  7  Cal.  496^ 
dissenting  opinion.  Cited,  without  particular  application,  in  Noble  y. 
Oullom»  44  Ala.  583,  dissenting  opinion. 

8  How.  720-750,  11  L.  800,  NBIL  y.  OHIO. 

Cumberland  road.— Under  contract  between  United  States  and 
Ohio,  relating  to  Cumberland  road,  a  toll  charged  upon  passengers 
Ui  the  mail,  and  not  in  other  stages,  is  against  the  contract,  and 
▼old,  p.  744. 

Cited  and  followed  in  Achison  y.  Huddleson,  12  How.  296,  13  L. 
W,  applying  rule  to  simiUir  contract  between  Maryland  and  United 
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States,  and  reyerslng  Achlson  t.  Hnddleston,  7  Gill.  184.  186.  IS^ 
and  In  Holllngeworth  t.  State,  29  Ohio  St.  565,  cotiiitrulng  simllr 
contract  between  United  States  and  Ohio.  Cited  In  The  Passeng>i 
Cases,  7  How.  521.  12  L.  802,  dlssentlnK  opinion,  aa  Illustrating  pos 
tlon  that  some  portion  of  burden  of  passenger  tax  eventually  res 
upon  the  passenger.  Cited,  obiter.  In  State  v.  HaU.  22  Md.  333.  dli 
L-uasIng  role  ot  construction  of  contract  betwew  State  and  Unit* 
States. 

TTnltAd  Btataa  malls. —  Coder  contract  between  United  States  an 
a  State  exempting  mall  stages  from  the  parment  or  tolls,  the  fr 
qnency  of  the  malls  Is  a  matter  for  the  postmaster- general  to  di 
termlne,  and  no  frequency  will  constitute  an  abuse  of  privilege  t 
the  Cnlted  States,  but  an  unnecessaiy  dlTlslon  of  the  mall  bat 
among  a  nnmber  of  coaches,  p,  74C. 

Miscellaneous. —  Cited,  without  particular  appllcatiou,  in  Secon 
Municipality  v.  Duncan,  2  La.  Ann.  1S7,  dlscnsslDg  right  of  cltlH 
to  relief  from  Illegal  taxation. 

3  How.  750-763,  11  L.  814,  LBS8BB  OP  HICKBr  v.  STEWART, 

Spanish  grants  of  lands  north  ot  the  thirty-first  parallel  are  toIi 
p.  760. 

Olted  and  fcdlowed.  La  Roche  v.  Jones,  8  How.  170,  13  L.  93.  hol 
Ing  grant  of  1788,  made  by  Mlro,  gOTemor-general  of  Louisiana  ai 
West  Florida,  void  for  want  of  power  In  the  Spauiab  authorities 
grant  lands  north  of  the  thlrty-flrat  parallel;  Coffee  v.  Groover,  i; 
U.  S.  24,  31  L.  SO,  8  S.  Ct  13.  grants  by  government  de  facto  a: 
Invalid  as  against  goTemment  to  which  territory  grouted  rightful 
belongs. 

Spanish  ^rsnts — Decision  of  boards  of  commissioners  nnd 
proviso  of  Georgia  cession,  reserving  lands  to  actual  settlers  c 
SpaulBh  grants,  is  final,  p.  761. 

Cited  In  La  Roche  v.  Jones,  9  How.  171,  13  L.  92,  holding  « 
tlficate  of  Judgment  of  commltifilon  stands  on  same  footing  as 
patent;  Robinson  v.  Minor.  10  How.  643,  13  L,  675.  although  cm 
be  void  originally,  confirmation  by  commission  confers  a  valiil  litl 

Judgments.—  Jurisdiction  of  any  court  eierclslug  authority  or 
a  subject  may  be  Inquired  Into  in  every  other  court  when  the  pr 
ceedlnge  of  the  former  are  relied  on  and  brought  liefora  the  latt 
by  the  party  claiming  the  benefit  of  such  proceedings,  p.  762. 

Cited  and  affirmed  In  Williamson  v.  Berry.  8  How.  041,  12  L.  IK 
followed  In  Thompson  v.  Whitman,  18  Wall.  467,  21  L,  901,  reprint. 
In  note,  11  Am.  Rep.  439,  collecting  cases  and  holding  want  of  Jurl 
diction  may  be  shown  as  to  the  person,  the  subject-matter  or  n 
thing;  In  re  Sawyer,  124  U.  8.  220.  31  L.  409.  8  S,  Ct  493,  hoMii 
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court  of  equity  bas  no  Jurisdiction  of  suit  to  enjoin  removal  of 
public  officers;  Guaranty  Trust  Co.  v.  Green  Cove  R.  R.,  139  U.  S. 
147,  35  Li.  120,  11  S.  Ct  516,  discussing  Jurisdiction  on  foreclosure 
of  trust  mortgage;  Dexter  v.  Say  ward,  84  Fed.  300,  applying  rule; 
Wigbtman  v.  Karsner,  20  Ala.  455,  bolding  order  of  court  of  com- 
missioners of  roads  and  revenue  void  for  being  made  at  unau- 
thorized Special  Term,  collaterally  Impeacbable;  Eslava  v.  Lepretre, 
21  Ala.  522,  56  Am.  Dec.  272,  bolding  decision  of  Orpbans'  Court,  de- 
claring a  person  a  lunatic  witbout  Issuance  of  writ  de  lunatlco  in- 
qulrendo,  void  and  open  to  collateral  attack;  Moody  v.  Bibb,  50  Ala. 
248,  bolding  similarly  to  preceding  case;  Pritcbett  v.  Clark,  5  Harr. 
72,  dissenting  opinion,  arguing  Judgment  may  be  attacked  col- 
laterally for  want  of  Jurisdiction,  resulting  from  failure  to  serve 
process;  Reed  v.  Wrigbt,  2  G.  Greene,  36,  Judgment  rendered  witbout 
the  court  having  acquired  Jurisdiction,  either  over  the  subject-mat- 
ter or  tbe  parties,  Is  void  and  may  be  so  declared  whenever  at- 
tempted to  be  enforced;  Soely  v.  Reid,  3  G.  Greene,  379,  where  record 
shows  no  service  Judgment  Is  void,  and  may  be  so  declared  in  col- 
lateral proceeding,  collecting  cases;  Farmers,  etc.,  Bank  v.  Mather, 
30  Iowa,  284,  Jurisdiction  of  both  parties  Is  Indispensable  to  validity 
of  Judgments,  collecting  cases;  Mastin  v.  Gray,  19  Kan.  463,  465,  27 
Am.  Rep.  152,  155,  bolding  sheriff's  deed  founded  on  false  return 
may  be  impeached  collaterally;  Morse  v.  Presby,  25  N.  H.  303, 
where  Judgment  Is  relied  on  in  pleading  or  proof  any  plea  or  evi- 
dence which  shows  that  tbe  court  bad  no  Jurisdiction  is  admissible; 
Demeritt  v.  Lyford,  27  N.  H.  548,  Judgment  is  not  conclusive  as  to 
the  Jurisdiction  of  tbe  court  whicb  rendered  it;  Eaton  v.  Badger, 
33  N.  H.  238,  execution  proceedings  founded  on  void  Judgment  are 
void  themselves;  Ferguson  v.  Crawford,  70  N.  Y.  259,  26  Am.  Rep. 
•193,  discussing  conclusiveness  of  Judgment  records  upon  question 
of  Jurisdiction  and  collecting  authorities;  James  v.  Smith,  2  S.  C. 
188,  holding  attachment  for  contempt  void  for  want  of  Jurisdiction 
may  be  set  aside  in  collateral  proceeding;  Lyle  v.  Bolles,  8  S.  C. 
262,  Judgment  void  for  being  rendered  at  chambers  where  court  bad 
no  authority  to  so  render  it,  may  be  impeached  collaterally;  Horan 
V.  Wahrenberger,  9  Tex.  321,  58  Am.  Dec.  147,  Judgment  of  Supreme 
Court  rendered  on  appeal  from  void  Judgment  is  void;  McNealy 
V.  Gregory,  13  Fla.  450,  applying  rule  to  attempted  Judicial  action 
of  constitutional  convention. 

Cited,  obiter,  in  Mason  v.  Russell,  1  Tex.  728,  discussing  impeach- 
ment of  deed  under  colonization  law  of  Mexico.  Cited  casually  in 
Mabry  v.  Herndon,  8  Ala.  863,  questioning  whether  discharge  of 
bankrupt  can  be  impeached  for  fraud  in  obtaining  it,  when  pleaded 
in  bar  to  an  action  by  one  who  was  not  a  party  to  the  proceeding 
in  bankruptcy.  Cited,  obiter,  in  Tucker  v.  Harris,  13  Ga.  8,  58  Am. 
Dec.  492, 

Distinguished  in  In  re  Eaton,  51  Fed.  805,  distinguishing  between 
void  and  voidable  Judgments. 
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Jndgmenta.— A  decree  of  a  State  court  or  chancery  eetabUsl 
the  valldltr  of  a.  Spanlab  grant  over  wblcb  no  powor  had  cTer  t 
i-ooferred  upon  that  coart,  la  void,  p.  763. 

Oiled  in  Folger  t.  Oolnmblan  Ine.  Co.,  98  Mnes.  273,  96  Am.  I 
700,  holding  decree  of  State  court  In  excess  of  its  Jurisdiction. 
daring  corporation  dlBMlTed,  1b  not  entitled  to  faith  and  credii 
courts  of  another  State;  In  re  Mousseau'a  Will,  30  Minn.  20B. 
N.  W.  S88,  holding  after  valid  probate  of  will,  proceedings  on 
probate  are  void;  Flthlan  v.  Uonka,  43  Mo.  S21.  proceedings  coi 
non  Judtce  are  v'tdd,  and  Bale  therennder  coDveys  no  title:  Mc<~i 
V.  Wright,  16  DL  658,  refusing  to  Intimate  oplnioD  upon  quexl 
which  the  conrt  was  without  aathorlty  to  decide,  collecting  csbpi 

Distinguished  in  Foltz  v.  St.  Lonls,  etc.,  R7.  Oo..  60  Fed.  320, 
U.  S.  App.  S76,  holding  Judgment  of  condemnation  wllbln  the  sc' 
of  power  to  hear  and  determine  are  not  void  because  In  favor 
one  wlthont  legal  capacity  to  condemn. 

EJoctnunt.—  A  defendant  In  ejectment  cannot  protect  himself 
Retting  up  the  record  in  a  prior  chancery  suit  between  the  sa 
partleB,  by  which  the  plaintiff  In  ejectment  tad  been  ordered 
convey  all  his  title  to  the  defendant  In  the  ejectment,  but  In  cou 
quence  of  the  party  l>elng  beyond  the  jorlsdlction  of  the  conrt 
Huch  conveyance  bad  been  made,  p.  763. 

Cited  In  Meses  v.  Greer,  McAlL  406,  F.  O.  9,620,  an  Inchoate  t 
Is  no  bar  to  a  suit  In  ejectment  where  legal  title  is  counted  on:  T 
wllor  V.  Monford,  73  Ala.  811,  and  Lerma  v.  Stevenson,  40  F 
369,  ejectment  cannot  be  defended  npon  equitable  title,  howe^ 
Htrong,  coUectIng  cases;  Sanders  v.  McI>onald,  63  Md.  508,  deci 
reqnlring  tmstee  to  deliver  deed  conveys  mere  equitable  title  1 
available  as  against  legal  title  asserted  by  one  not  bound  by  I 
decree.  Cited,  obiter,  in  Nelll  v.  Keese,  5  Tex.  .S3.  51  Am.  Dec.  7: 
holding  mere  order  of  sale  does  not  divest  any  title. 

Distinguished  In  Howard  v.  Milwaukee,  etc.,  Ry.  Co.,  7  Blss.  1 
F.  C.  6.761.  reviewing  principal  case,  and  holding  It  not  authorl 
for  proposition  that  a  decree  giving  only  an  equitable  right,  cam; 
prevail  against  a  legal  one. 

Miscellaneous. —  Cited,  without  particular  application,  in  Pulli.i 
V.  Pnlllam,  10  Fed.  47,  P.  0. 11,463a,  Cited  in  Eanl;  of  United  Stat 
y.  Moss,  6  How.  38,  12  L.  334,  on  point,  that  erroneous  judgment 
lower  court  cannot  I>e  reversed  on  motion. 

8  How.  763-771,  11  L.  820,  WILSON  V.  SMITH 

Agency. — Whenever,  by  express  agreement  of  the  parties,  a  sn 
agent  Is  to  be  employed  by  an  agent  to  receive  money  from  II 
principal,  or  an  authority  to  do  bo  may  be  Implied  from  the  osu 
rourse  of  trade,  or  the  nature  of  the  transaction,  liit'  iirinoipal  mt 
treat  the  subagent  as  hie  agent,  and  when  he  ban  it'ioiMil  tlic  moui 
may  recover  It  In  an  action  for  money  bad  and  re^  cImmI,  p.  770. 
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Cited  and  followed  in  First  National  Bank  y.  Reno  Gonnty  Bank, 
1  McOrary,  495,  497,  8  Fed.  260,  262,  holding  owner  of  bill  of 
exchange  indorsed  "for  collection"  may  recover  proceeds  thereof 
in  assumpsit  from  last  indorsee  where  latter  has  collected  bill;  Kelly 
y.  Phelan,  5  Dill.  233,  F.  0.  7,673,  discussing  nature  and  effect  of 
bankers'  liens;  Holly  y.  Missionary  Society,  85  Fed.  249,  rule  applies 
a  fortiori  where  money  received  through  breach  of  trust;  Cecil  Bank 
V.  Farmers'  Bank,  22  Md.  156,  owner  of  bill  indorsed  "  for  collection" 
may  recover  of  subsequent  indorsee  who  has  made  collection,  not- 
withstanding latter  has  set-off  as  against  his  immediate  indorser; 
Miller  v.  Farmers'  Bank,  30  Md.  400,  401,  affirming  preceding 
case;  Finch  v.  Karste,  97  Mich.  26,  56  N.  W.  124,  a  subagent  em- 
ployed by  an  agent  under  express  authority  from  his  principal 
becomes  directly  re8iK>nsible  to  the  latter;  Mayer  v.  McLure,  36 
Miss.  404,  72  Am.  Dec.  194,  holding  promise  to  pay,  made  to 
agenf s  clerk,  sufficient  to  waive  defense  of  infancy;  Planters,  etc.. 
Bank  v.  First  National  Bank,  75  N.  C.  536,  holding  where  there 
is  known  and  established  usage  of  substitution  of  agency,  bank  is 
not  liable  for  default  of  subagent  where  it  acted  in  good  faith  in 
its  selection;  Commercial  Bank  v.  Jones,  18  Tex.  820,  821,  where 
agent  deposits  princlpars  funds  in  bank  which  has  notice  of  prin- 
cipal's ownership,  the  bank  cannot  thereafter  transfer  the  same  to 
agent's  private  account;  Blaine  v.  Bourne,  11  R.  I.  121,  23  Am.  Rep. 
431,  holding  owner  of  bill  indorsed  for  coUection  may  recover  di- 
rectly of  agent  of  indorsee  who  has  coUected  the  money  thereon. 

Cited,  obiter,  in  Whitehead  v.  Peck,  1  Ga.  156,  dissenting  opinion, 
discussing  actions  for  money  had  and  received.  And  cited  In  note,  34 
Am.  Dec.  816,  on  holder's  right  of  action  against  subagent;  and  in 
comprehensive  note  on  subagents  and  their  relation  to  the  principal 
and  to  the  agent  appointing  them,  50  Am.  St  Rep.  123.  Cited,  obiter, 
in  Rock  Springs  Nat  Bank  v.  Lumar,  42  Pac.  884  (Wyo.). 

Distinguished  in  Hoover  v.  Wise,  91  U.  S.  814,  23  L.  895,  holding 
party  sending  claim  to  collection  agency  not  charged  with  knowl- 
edge of  information  acquired  by  attorney  employed  by  agency;  First 
National  Bank  v.  Reno  County  Bank,  1  McCrary,  500,  8  Fed.  264, 
265,  dissenting  opinion,  holding  principal  case  overruled  by  Hoover 
V.  Wise,  supra;  Kent  v.  Dawson  Bank,  13  Blatchf.  240,  F.  C.  7,714, 
discussing  liability  of  collecting  bank  in  case  of  failure  of  sub- 
agent  Distinguished  in  effect  in  Rathbone  v.  Sanders,  9  Ind.  220, 
holding  course  of  dealings  between  banks  may  establish  a  lien 
for  general  balance  of  account  upon  paper  transmitted  for  collec- 
tion, no  matter  who  may  be  its  real  owner;  Power  v.  First  Nat. 
Bank,  6  Mont  262,  12  Pac.  602,  holding  bank  liable  to  customer  for 
failure  of  its  agent  to  pay  over  moneys  collected  on  draft;  Reeves 
V.  State  Bank,  8  Ohio  St  483,  holding  payment  to  subagent  is 
IMtyment  to  agent,  not  to  principal. 

Agency. —  Where  circumstances  authorize  principal  to  regard  a 
subagent  as  his  agent,  money  of  the  principal  collected  by  the  sub- 
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agent  cannot  be  applied  In  eatlRfactlon  of  debt  dve  subngent  f 
agent,  where  there  has  been  no  new  credit  gtren  or  advauce  m 
p.  770. 

Cited  and  followed  In  Bnrr  t.  Woods,  17  Mo.  App.  252.  holdln 
absence  of  special  understandlag  between  banks,  owner  of  j 
remitted  througb  bank  for  collection  may  sne  For  and  recover 
amount  of  said  note,  although  collecting  bankiT  may  have  car 
It  to  the  credit  of  his  correspondent  In  tbe  mutual  account  I 
between  tbem;  Carroll  t.  Exchange  Bank,  30  W.  Va.  525,  S  Am. 
Rep.  106,  4  S.  B.  444,  reviewing  principal  case  and  bdding  collec 
bank  having  no  notice  that  remitting  bank  was  merc^lf  an  aj 
not  entitled  to  lien  for  general  balance  npon  paper  transmitted, 
less  credit  was  given  to  tbe  bank  sending  tbe  paper;  Jones  v.  U 
ken.  41  Pa.  8t  2!>5,  dlscnsstng  principal  case  and  applying  t 
United  States  y.  State  Bank,  96  U.  8.  36,  24  L.  048,  wbere  mc 
has  gone  Into  United  States  treasury  tbrough  Traud  of  its  ag 
tbe  United  States  cannot  bold  It  against  claim  uf  luDoceut  part 

Miscellaneous. —  Cited  in  Irwin  v.  Reeves  Pulley  Co.,  20  lad.  .; 
115,  48  N.  E.  606,  In  connection  with  large  number  of  cases  c 
proposition  that  acceptance  of  debt  to  collect,  only  binds  bani 
exercise  of  reasonable  skill  and  ordinary  dlllgeiii-i!  in  making  co 
tlon  and  selecting  correspondents;  Douglas  v.  Hastings  Natii 
Ifauk,  17  Minn.  40.  without  particular  application.  Cited  crroneo 
in  Gochenaur  v.  Hostetter,  18  Pa.  SL  422. 

3  How.  771,  11  L.  823,  WINSTON  v.  UNITED  STATES. 

Dismiasal  of  writ  of  error  will  be  made  on  motion  where  am< 
In  dispute  la  below  that  necessary  to  give  Jurlsdi^'ilon  to  the  Supr 
Court,  p.  771. 

Cited  and  followed  In  Merrill  t.  Petty,  16  Wall.  345,  21  L. 
applying  rule  to  dismissal  of  appeal  In  admiralty  and  collec 

Distinguished  In  Turman  r.  Cargill,  64  Ga.  CKi,  construing  , 
vision  of  State  Constitution  regulating  right  of  appeal  in  propM 
to  sum  claimed. 

■J  How.  771-772. 11  L.  824,  ROSS  v.  PEBNTIM. 

Appeal  from  decree  diamlsBlug  bill  to  enjoin  execution  wll 
illsmtssed  where  amount  of  execution  la  below  jurisdictional  amt 
notwithstanding  value  of  property  levied  upon  eiiceeds  Jurlsdlctii 
amount,  p.  772. 

Cited  in  Came  v.  Buss,  152  U.  S.  252,  38  L,  429,  14  S.  Ct  ! 
holding  no  appeal  in  suit  to  redeem  lands  of  greater  value  t 
Jurisdictional  amount,  where  only  controversy  is  as  to  Inc 
brances  for  less  than  that  amount  * 

Dletlngulshed  in  United  States  v,  Shaw,  39  Fed.  434,  3  L.  R 
233,  holding  rule  does  not  apply  when  United  States  )b  a  piirty. 
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JnriBdiction  of  SuprenM  Court  does  not  depend  upon  the  amount 
of  any  contingent  loss  or  damage  which  one  of  the  parties  may 
sustain  by  a  decision  against  him,  but  upon  the  amount  In  dispute 
between  them,  p.  772. 

Cited  In  Gibson  v.  Shufeldt,  122  U.  S.  29,  30  L.  1084,  7  S.  Gt  1067, 
holding  where  bill  Is  filed  by  two  or  more  persons  upon  distinct 
claims  appeal  will  lie  only  as  against  those  In  whose  favor  decree 
Is  made  for  jurisdictional  amount;  New  England,  etc.,  Security  Go. 
V.  Gay,  145  U.  S.  130,  36  L.  648,  12  S.  Ct.  816,  applying  rule  even 
where  effect  of  Judgment  was  to  Indirectly  Invalidate  mortgage 
for  sum  far  In  excess  of  Jurisdictional  amount;  Llnehan,  etc.,  Trans- 
fer Co.  V.  Pendergrass,  70  Fed.  2,  36  U.  S.  App.  48,  holding  In  suit 
to  enjoin  collection  of  tax,  amount  of  tax  Is  amount  In  controversy. 

3  How.  773-788,  11  L.  824,  UNITED  STATES  v.  KING. 

International  comity  does  not  exempt  from  Impeachment  acts  of 
officers  of  foreign  government,  even  when  unquestioned  by  the 
authority  under  which  they  act,  when  their  acts  affect  another 
nation  or  Its  citizens,  p.  786. 

Cited  In  Doe  v.  Jones,  11  Ala.  86,  holding  It  may  be  shown  that 
a  grant  of  land  made  by  an  officer  of  Spain  while  that  government 
was  in  possession  of  the  territory  was  unauthorized  and  void. 
Cited,  obiter,  In  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  643,  to  point 
that  Inquiry  may  be  made  whether  foreign  law  respecting  grants 
prior  to  cession  has  been  complied  with. 

Floating  grants  —  Description  in  g^ant. —  If  description  Is 
vague  and  Indefinite  and  there  Is  no  official  survey  to  give  a  certain 
location.  Instrument  creates  no  right  of  property  In  particular  parcel, 
p.  786. 

Cited  and  followed  In  Lecompte  v.  United  States,  11  How.  127, 
13  L.  632,  holding  grant  of  Spanish  government  Incomplete  where 
lands  had  never  been  officially  severed  from  the  royal  domain;  Fre- 
mont V.  United  States,  17  How.  576,  15  L.  253,  dissenting  opinion, 
holding  United  States  holds  ceded  territory  discharged  of  all  claims 
where  the  specific  lands  could  not  be  Identified  by  description  In 
the  grant  or  supplementary  survey;  Magulre  v.  Tyler,  8  Wall.  660, 
19  L.  323,  affirming  principal  case  and  stating  rule  settled  as  above; 
Dauterlve  v.  United  States,  101  U.  S.  707,  25  L.  871,  defeating  title 
where  there  had  been  no  survey  previous  to  cession;  Winter  v. 
United  States,  Hemp.  384,  F.  0.  17,895,  holding  survey  of  fioatlng 
grant  necessary  to  give  It  locality  and  perfect  title  In  grantee.  Cited 
in  Waterman  v.  Smith  13  Gal.  416,  discussing  effect  of  private 
survey.  F<rflowed  In  George  v.  Bates,  90  Va.  841,  20  S.  E.  829,  hold- 
in  gdescrlptlon  of  lands  as  "  a  piece  of  land  near  "  a  certain  named 
place,  too  vague  to  confer  property  rights  In  any  particular  tract. 

Distinguished  In  Branch  v.  Mitchell,  24  Ark.  445,  holding  that 
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no  Burrey  ia  neceauur  to  vest  title  In  State  under  (-fiiirral  Rrar 
■wamp  lands. 

Pablic  landa. —  An  Imperfect  title  dertved  from  Spain  be 
cesaton  of  lands  to  United  States  cannot  be  anppoi-ted  against  e 
claiming  from  United  States,  p.  788. 

Cited  and  followed  In  Tyler  v.  Magwire,  17  Wall.  280,  21  L. 
holdlDK  defense  of  statnte  of  limitations  Inapplicable  In  actio 
recovery  of  lands  where  title  was  Incomplete,  the  legal  tltli 
malnlng  in  United  States. 

BJectmeiLt.— A  petitory  action  for  the  recovery  oC  IqqiIb  1 
action  at  law  In  the  nature  of  an  action  of  ejectment  p.  T8T. 

ated  to  this  point  In  United  BUtea  t.  King,  7  How.  865,  12  L. 
dissenting  opinion. 

Distinguished  In  Sargett  v.  Laplce.  8  How.  6C,  12  L.  989,  hoi 
In  action  for  slander  of  title  In  which  defense  of  equitable  tit 
Interposed  appeal  Is  proper  method  to  remove  to  Supreme  Co 

meotmcoiL—  Bqnltable  title  Is  no  defense  to  a  Bult  In  the  ni 
of  ejectment  brought  by  the  United  States,  p.  7S7. 

Act  of  Oongresa  canflrmliig  grant  to  extent  of  a  league  sq 
restricts  It  to  that  quantity,  p.  787. 

HlsceUaDeooB. —  Cited  In  dlscasslon  of  history  of  principal 
in  United  States  t.  King,  7  How.  846.  12  L.  SS9,  and  dlssei 
opinion,  p.  866,  upon  rehearing  of  principal  case;  Su<.-c<.-ssic 
Coze,  IS  La.  Ann.  D14,  dlscnsalng  history  of  Halson  Bougc  grai 
Doe  V.  Eslava,  B  How.  44S,  18  L.  211,  upon  proposition  that  sut 
nate  qaeetlons  of  title,  such  as  boundaries  and  quantity  of  lam 
proper  for  State  court  and  not  subject  to  revision  by  Federal  cc 
Ooe  V.  Mobile,  9  How.  469,  13  L.  220.  upon  proposition  tliat  tit 
confirmation  does  Bot  need  the  aid  of  patent;  United  Stat< 
Haghes,  11  How.  068,  IS  L.  616,  upon  proposition  that  United  S 
may  employ  similar  remedies  In  relation  to  Its  lands  to  other  ow 
United  States  v.  Philadelphia,  11  How.  6S3,  13  L.  852,  dlscu 
history  of  Maleon  Rouge  title;  United  States  v.  Turner,  11  : 
667,  13  L.  858,  reviewing  same  title  and  afflrming  United  Stal 
King,  7  How.  see.  12  L.  94a 

3  How.  789-800,  11  L.  838,  appendix,  EONOALL  v.  STOKES 
senting  opinion. 
Not  cited.    Vide  ante. 

8  How.  800-806,  11  L.  838,  app^dlx,  UNITED  STATBB  v.  G: 
dissenting  opinion. 
Not  cited.    Tide  ante. 
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4  How.  1-B,  U  li.  849,  GWINN  ▼.  BUOHANAN. 

Bxecaticm. —  If  execution  creditor  authorises  deputy  marshal  to 
receive  other  currency  than  gold  or  sHver,  latter  acts  as  agent  of 
creditor  and  marshal  is  not  responsible  if  he  fail  to  pay  over  what 
he  received,  p.  8. 

No  citations. 

4  How.  4^15,  11  L.  860,  BROWN  v.  OLARKB. 

Jndgment  Hen. —  By  the  law  of  Mississippi,  a  Judgment  Is  a  lien 
upon  personiil  as  well  as  real  estate,  from  the  time  of  its  rendition, 
p.  12. 

Oited  and  applied  in  Buckingham  v.  McLean,  13  How.  167,  14  L. 
97,  holding  a  judgment  is  to  be  deemed  a  security,  and  when  ren- 
dered upon  confession  by  debtor  in  contemplation  of  bankruptcy,  is 
void. 

Statatory  Jndgment. —  Where  an  execution  has  been  levied  and 
a  delivery  bond  taken,  the  lien  of  the  judgment  is  destroyed;  the 
remedy  is  then  on  the  bond  which,  on  breach,  becomes  a  statutory 
judgment,  in  which  original  judgment  is  merged,  pp.  12,  13. 

Cited  and  principle  followed  in  Whiting  v.  Beebe,  12  Ark.  548, 
holding  that  until  levy  is  legally  discharged,  it  must  be  considered 
as  satisfaction  of  the  judgment;  Biscoe  v.  Sandefur,  14  Ark.  583, 
restoration  of  property  levied  upon,  when  delivery  bond  is  given, 
releases  the  levy;  Douglas  v.  Twombly,  26  Ark.  126,  when  deliv- 
ery bond  is  forfeited,  a  new  judgment  immediately  springs  into 
existence,  and  original  judgment  is  extinguished;  Oould  v.  Hay  den, 
63  Ind.  460,  holding  judgment  in  another  State  upon  judgment  re- 
covered here,  merges  the  latter,  and  all  of  its  liens  upon  lands  here 
are  abandoned;  Jones  v.  Peasley,  8  G.  Greene,  55,  holding  delivery 
bond  removes  lien  upon  property  attached;  Swift  v.  Gonboy,  12 
Iowa,  449,  holding  judgment  in  appellate  court  on  supersedeas 
bond,  merges  judgment  below  and  discharges  the  lien;  McGlothlln 
▼.  Madden,  16  Kan.  469,  holding  legislature  can  authorize  the  entry 
of  a  judgment  upon  confession  upon  an  undertaking  to  stay  execu- 
tion. Gited,  with  special  application,  in  Gavender  v.  Smith,  8  Iowa, 
363,  and  Bank  of  Gld  Dominion  v.  Allen,  76  Ya.  204,  collecting  au- 
thorities.   Oited  in  note  on  this  topic,  35  Am.  Dec.  436. 

Distinguished  in  Rockwell  v.  District  Court,  17  Oolo.  126,  81  Am. 
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St  Rep.  269.  29  Pac.  456,  boldiug  original  JudgnicDt  U  not  e: 
pilalied  b7  judgment  upon  appeal  bond. 

Bxooption  moat  be  noted  before  end  of  ti^l,  and  must  pni 
on  Its  face  as  to  hare  been,  althoagh  Blfcned  afterwnrde  nunc 
tnnc,  p.  15. 

Reaffirmed  in  Tnrnet  t.  Xatee,  16  How.  20,  14  L.  831.  Cited 
followed  In  Mays  v.  Frltton,  20  Wall.  418,  22  L.  390,  holding  p 
going  into  State  court.  wltliDnt  asserting  the  rlgbts  of  tlie  Fee 
courts  in  tbe  matter,  cannot  raise  In  this  court  tlie  want  of  ] 
diction  of  court  below;  United  States  t.  JarriB,  3  Wood.  &  M. 
F.  O.  16,469,  boldtDg  It  must  appear  tbat  tbe  party  objected  at 
trial  to  tbe  rulings,  and  wished  the  excepttons  to  be  noted:  Job 
T.  Oarber,  73  Fed.  525.  43  U.  S.  App.  107,  holding  exceptions  ca 
be  considered  by  appellate  court,  upon  writ  of  error.  IF  the  e 
were  not  taken  at  tbe  trial;  Bardin  t.  L'Engle,  13  Fla.  572,  1 
Ing  bill  of  exceptions  should  l>e  made  up  and  Rigned  during  r 
Term;  Doe  t.  Hakepeace,  S  Blackf.  675,  n.,  holding  exceptions  i 
be  taken  at  time  decision  is  made,  they  will  be  allowed  a  reason 
time  to  settle  and  reduce  them  to  form;  SlmoQton  v,  Flankroad 
12  Ind.  380.  holding  errors  assigned  could  not  be  considered  w 
bin  of  exceptions  was  filed  after  time  allowed,  and  there 
nothing  to  show  it  was  filed  by  leave  of  the  court. 

Exception  does  not  lie  to  refusal  of  court  below  to  grant  a 
trial,  p.  15. 

Reaffirmed  In  Pomeroy  v.  Bank  of  Indiana,  1  Wall.  59S,  IT  L. 
Followed  in  Ooleman  t.  BeU,  3  N.  Mex.  497,  4  N.  Mex.  47,  12 
658.  Cited  and  applied  in  New  Orleans,  etc.,  B.  R.  Co.  v.  Jopes 
U.  a  22,  35  L.  022,  12  8.  Ct  110.  when  blU  of  exceptions  Is  si; 
during  tbe  term  and  purports  to  contain  a  recital  of  what  trans[ 
during  tb«  trial,  it  wlU  be  plumed  that  all  things  therein  si 
took  place;  State  t.  Hunt,  4  La.  Ann.  43B,  and  State  v.  Brette.  i. 
Ann.  660,  holding  acts  of  Judge  of  tbe  first  instance,  resting  < 
his  discretion.  In  a  criminal  case,  cannot  be  reviewed. 

Distinguished  in  Schuchardt  v.  AUens,  1  Wall.  371,  17  Zi.< 
where  the  question  was  whether  the  court  erred  In  refusing  tf 
the  case  from  tbe  Jury. 

Executions. —  In  cases  of  conflicting  executions  Issued  ou 
Federal  and  State  courts,  a  priority  Is  given  lo  that  under  w 
there  is  an  actual  seizure  of  the  property  first,  p.  15. 

Reaffirmed  in  Adler  t.  Roth,  2  McCrary,  44S,  5  Fed.  808. 
lowed  In  Schaller  v.  Wickersham,  7  Cold.  381,  James  v.  Keni 
10  Helak.  611,  and  Longstreet  v.  Hill,  11  Helak.  50.  Cited  and 
applied  in  The  Oeiestine,  1  BIss.  9.  F.  O.  2.541,  when  vessel  Is  si 
nnder  State  law,  the  State  court  has  exctusire  Jurisdiction;  Br 
Ohio  L.  ft  T.  Co.,  1  BiSB.  270,  10  Biss.  198.  a.,  F.  C.  1,260,  hoi 
where  process  has  been  served  and  Injnnctlon  issued  in  CI 
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Court,  jurisdiction  attaches  to  the  exclusion  of  a  State  court  in 
which  a  suit  had  been  previously  commenced  but  no  process  served; 
The  Oliver  Jordan,  2  Curt.  415,  F.  C.  10,503,  holding  that  property 
in  the  custody  of  the  law  of  a  State  under  attachment,  cannot  be 
arrested  by  warranty  from  a  District  Court,  sitting  In  admiralty,  to 
enforce  lien  of  a  materialman;  City  of  Opellka  v.  Daniel,  59  Ala. 
215,  holding  suit  at  law  in  Federal  court  cannot  be  enjoined  by  State 
court.  Cited,  without  special  application,  Dwight  v.  Central  Ver- 
mont R.  R.  Co.,  20  Blatchf.  208,  9  Fed.  791.  Cited  in  29  Am.  St 
Rep.  311,  note,  conflict  of  jurisdiction,  collecting  authority. 

4  How.  16-17,  11  L.  855,  TOMBIGBEB  R.  R.  CO.  v.  KNBBLAND. 

Gorporationy  created  by  the  laws  of  another  State,  can  sue  in 
Alabama  upon  a  contract  made  in  that  State,  p.  17. 

Cited  and  relied  upon  in  City  Bank  of  Columbus  v.  Beach,  1 
Blatchf.  432,  435,  437,  F.  C.  2,736,  holding  banking  corporation  lo- 
cated at  Columbus,  Ohio,  could  deal  generally  in  exchange  at  Cleve- 
land, through  an  agent  there;  Franklin  Co.  v.  Lewiston  Inst,  68 
Me.  45,  28  Am.  Rep.  11,  holding  savings  institutions,  when  they 
have  no  funds  for  investment,  cannot  purchase  property,  not  for 
immediate  use,  on  credit;  Chafee  v.  Fourth  Nat  Bank,  71  Me.  529, 
86  Am.  Rep.  351,  declaring,  that  by  comity,  a  corporation  may  be 
allowed  to  do  business  in  other  jurisdictions  through  its  agents; 
Mumford  v.  Life  Ins.  &  T.  Co.,  4  N.  T.  482,  holding  that  corporation 
created  in  one  State  can  make  contracts  in  another,  unless  pro- 
hibited by  its  charter  or  the  laws  of  that  State.  Cited,  without 
special  application,  in  Chemical  Nat.  Bank  v.  Armstrong,  76  Fed. 
347,  and  Merrick  v.  Van  Santvoord,  34  N.  Y.  217. 

4  How.  17-19,  11  L.  856,  LEVI  v.  THOMPSON. 

Public  lands  —  Execution. —  The  holder  of  a  register's  certificate 
of  the  purchase  of  a  lot,  has  such  an  equitable  estate,  before  the 
issuing  of  a  patent  as  will  subject  the  lot  to  sale  under  execution, 
p.  19. 

Cited  and  followed  in  IQngman  v.  Holthaus,  59  Fed.  312,  holding 
that  an  incipient  location  of  land  under  a  New  Madrid  certificate 
gives  the  locator  an  equitable  interest  which  could  be  sold  on  exe- 
cution, and  on  the  subsequent  issuance  of  a  patent  to  original  lo- 
cator, it  would  inure  to  the  benefit  of  purchaser  at  sherifTs  sale; 
Leonard  v.  Ross,  23  Kan.  300,  when  person  pays  money  under 
homestead  act  the  land  is  then  liable  for  debts,  though  patent  is 
not  issued  until  afterwards.  Cited,  note,  93  Am.  Dec.  349,  on 
equitable  interests,  collecting  authorities. 

Distinguished  in  Foley  v.  Harrison,  5  La.  Ann.  88,  where  the 
United  States  had  not  sold  the  land,  but  merely  agreed  to  give 
it  to  the  State,  when  location  was  finally  approved. 
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4  Bow.  20-21,  11  L.  SET.  BDOHANAN  t.  AXiBXANDEB. 

Attubmant. —  Uoner  In  tta«  hands  ol  a  parser  ia  money  of 
United  States,  and  although  It  may  be  dne  to  seamen,  Is  not  lia 
to  an  attachment  by  the  creditors  of  those  seamen,  p.  20. 

Glted  and  applied  In  Tan  Brockliu  t.  Tetmessee,  IIT  U.  8.  i 
29  L.  84S,  6  8.  OL  674,  holding  property  of  the  United  States 
exempt  from  State  taxation;  Gilbert  v.  LT&ch,  17  Blatchf.  404 
Fed.  113,  holding  dividend  in  haode  of  assignee  In  bankruptcy,  is 
attachable  on  process  from  State  court;  Frov.  &  S.  8.  8.  Co. 
Virginia,  etc.,  Ins.  Co.,  20  Blatchf.  409.  11  Fed.  287,  setting  as 
levy  under  attachment  on  bonds  deposited  by  foreign  insnra] 
corporation  with  superintendent  of  insurance;  Glarlie  v.  Shaw. 
Blatchf.  98,  28  Fed.  S67,  holding  money  In  hands  of  United  Sta 
marshal,  collected  on  execution  from  Circuit  Court,  cannot  be 
tacbed  by  trustee  process  in  suit  against  defendant;  Pruitt  v.  Aj 
Btrvng,  B6  Ala.  308,  O'NeUl  t.  Sewell,  85  Oa.  482,  11  S.  E.  831.  Sw 
son  V.  Turner,  76  N.  0.  116,  and  Banh  of  Tennessee  v.  DIbrell 
Sneed,  363.  all  holding  that  salary  of  public  officer  cannot  be  read 
by  judicial  process;  Brlggs  t.  Light-Boats,  11  Allen,  179,  hold 
where  United  States  haa  taken  posseatioD  of  boat  built  for  It 
lien  cannot  be  enforced  against  her;  Dewey  t.  Oarvey,  130  Mass. 
holding  that  a  State  lunatic  hospital  cannot  be  charged  as  trns 
of  a  person  to  whom  It  la  Indebted  for  iiersonal  scrvlee;  Rolliet 
Ames,  33  Minn.  134,  holding  that  salary  of  municipal  officer  cam 
be  reached  by  supplementary  proceedings;  Jarijaln  v.  Saving 
Assn.,  44  N.  J.  L.  877,  holding  pension  money,  while  in  course 
transmission  to  pensioner,  Is  not  liable  to  seisure  under  legal  p 
cess;  Foley  t.  Shriver,  81  Va.  576,  holding  fauds  In  Lands  of  offic 
of  "National  Home  for  Disabled  Volunteers,"  cannot  be  attacl 
by  State  court;  Hlssem  v.  Johnson,  27  W.  Va.  GSZ.  55  Am.  Eep.  3 
holding  land  conveyed  to  wife  for  pension  money  of  husband, 
not  liable  for  existing  Judgment  against  husbanil;  dissenting  o[ 
Ion,  Foster  v.  Byrne,  76  Iowa,  298,  36  N.  W.  514,  majority  hold 
homestead  purchased  wltb  pension  money  Is  not  exempt  from 
tacbment  for  debt  Cited  In  18  Am.  Dec.  200,  201,  note,  Unl 
States  and  Btates  not  subject  to  garnishment  collecting  autli 
Itles;  note,  41  Am.  Rep.  413,  collecting  anthorlUes. 

4  How.  21-56,  11  L.  868,  SPALDING  t.  NEW  YORK. 

Bankruptcy.—  A  certificate  of  discbarge  under  Federal  bankn 
law  does  not  release  the  bankrupt  from  a  fine  Imposed  by  St 
court  for  a  breach  of  an  Injunction. 

Cited  and  principle  relied  upon  in  la  re  Sutherland,  r>i.'.id.v,  I 
F.  C.  13,639,  holding  that  a  Judgment  for  a  fine  Is  net  a  dttit  pi- 
able  In  bankraptcy;  Ellis  t.  Ham.  28  Ue.  388,  holding  tliut  a  <  in 
to  recover  damages  (or  official  neglect  of  duty  la  not  diachnigfd 
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aitlflcate  In  banbmptC7.  Olted,  wltbout  special  application,  tn 
rlud  V.  Oanon.  28  Ohio  St  629. 

IvUnffuiBlied  In  Campbell  t.  Perkins,  8  N.  I.  489,  holding  dla- 
rs«  In  bankmptcr  bars  a  claim  against  common  carrier  for  los« 
roods.  It  being  an  action  In  contract 

Jacellaneoos.—  Mlsclted  In  Branch  Bank  t.  Donelson,  12  Ala. 
Cited,  as  to  Jurisdiction  of  contempt  In  Oartwrlghts  Case,  114 
IS.  239,  and  Bomeru  t.  GapUs,  IT  Mich.  466,  holding  that  an  order 
idglng  a  party  gnllt?  of  contempt  Is  appealable;  aa  to  contempts, 
igdon  T.  Wayne  Olrcnlt  Ooort  76  Mich.  878,  4S  N.  W.  814; 
to  Judicial  power  of  court  commlsslonw  in  habeas  corpus,  lo 
Jrow,  60  Wis.  863,  19  N.  W.  719. 

ow.  87-64,  11  -L.  SeS,  BBALS  t.  HALH. 

tatnt«s  apparently  in  conflict  ai«  to  be  reconciled,  and  validity 

m  to  each,  p.  68. 

ited  and  followed  In  Horton  t.  School  Oommlesloners,  48  Ala. 

,  State  T.  OUb,  42  N.  H.  73,  McLaughlin  t.  Hoover,  1  Or.  82. 

□strlal  School  T.  Whitehead,  13  N.  J.  £q.  291,  construing  various 

utes,  and  Harrlman  v.  State,  2  O.  Greene,  275,  all  holding  donbU 

old  twfor  the  validity  of  a  law  nnder  which  rights  have  been 

nlKd;  State  v.  Wilson,  43  N.  H.  419,  82  Am.  Dec  164,  holding 

ute  ImposlDf  penalty  for  occupying  slaughter-house  in  town, 

hont  a    Bcense,  does  not  repeal    the    common  law  relative  to 

tances. 

tatutea.— A  second  law  on  the  same  subject  does  not  repeal  a 

ner  one  without  a  repealing  clause  or  negative  words,  unless  so 

irly  repugnant  a>  to  Imply  a  negative,  p.  63. 

ited  and  relied  up<»  In  Robinson  v.  Bippey,  111  Ind.  113.  12  N. 

142,  holding  later  act  containing  Irreconcilable  provisions,  will 

repeal  former  act  when  an  Intention  not  to  repeal  Is  manifest; 
rk  V.  Scdiler,  1  Wood.  &  M.  873,  F.  0.  2,836,  holding  par^  having 
Hlted  through  mistake  was  entitled  to  trial  on  petition  within 
w  yeara  under  State  statute,  it  not  being  repognant  to  Judiciary 

of  1789. 

ilatliigulshed  In  Welch  t.  CooIc,  97  U.  &  648,  24  L.  UlS,  holding 

at  Congress  of  1874  subjected  property  to  taxation  exempted  bj- 

te  law  of  1S78. 

Ilscdlaneons.—  Cited  erroneously  In  Scruggs  v.  Scruggs,  46  Mo. 

.  and  also  note,  18  Am.  Dec  176. 

;ow.  06-68,  11  L.  87B,  MANBT  v.  POBTBB. 
nrladiotkm  of  Supreme  Gonit.—  Decision  of  State  court  where 
party  had  sold  and  the  other  purchased  land,  which  it  was 
Bght  could  be  acquired  as  Indian  reservations  under  a  treaty, 
not  be  reviewed  under  twenty-fifth  section  of  Judiciary  act  p-  SS. 
o  citations. 
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4  How.  58-80.  11  L.  STB,  ERWIN  v.  DDNDAft 

An  •xecntlon  relates  b&ck  to  tbe  da;  of  teste,  p.  76. 

Cited,  affirmed  and  prloclple  followed  In  Boyd  v.  Uankinaon, 
Fed.  879,  If.  after  jadgiaeDt  agalost  a  corporatloD,  execution 
levied,  and  at  date  of  teete  defendant  la  In  full  enjoyment  of 
francblsee,  tbe  subseqaent  dlsBolutlon  of  the  coriNiration  does 
defeat  title  given  nader  tbe  execution:  Davis  t.  Oswalt,  18  J 
417,  68  Am.  Dec.  IM,  nnder  statute,  IImi  of  an  execution  uommec 
at  time  writ  comes  to  the  bands  of  the  officer  to  be  executed;  Sp 
V.  Reld,  3  6.  Greene,  493,  66  Am.  Dec.  552,  holding  di-atli  of  deft 
ant  in  execution  at  date  of  sale  cannot  affect  its  validity;  Codli 
Freeman,  84  Me.  541,  24  Ati.  988,  holding  proceeding  after  i 
are  not  arrested  by  debtor's  death;  Uoutgomery  v.  KeaUiofer, 
Tenn.  671,  4  Am.  St.  E^.  782,  B  S.  W.  66,  holding  valid  execui 
Issued  after,  but  tested  before,  judgment  debtor's  death.  Cltet 
note,  13  Am.  Dec.  5S7. 

Judgni«nt  —  Bxocutions.— Charge  of  Judgment  docs  not  sun 
against  the  real  estate  of  deceased  Joint  debtors;  accordingly  exi 
Hon  against  both  judgmeat  debtors,  issued  before  deatb  of  od€ 
them,  may  not,  after  such  death,  be  levied  on  his  teal  estate,  p. 

The  citations  collect  tbe  following  indorelng  and  applying 
principle:  Ransom  v.  WllUams,  2  Wall.  31T,  17  U  804,  uuder  stul 
of  Illinois  authorizing  execution  against  lands  of  deceased  deb 
provided  notice  lie  given  executor,  a  sale  without  such  notice, 
at  the  common  law,  is  void;  Mitchell  v.  8t  Maxent's  Lessee.  40  W 
243,  18  L.  328,  Stewart  y.  Nnckols,  16  Ala.  228,  231.  50  Am.  I 
128,  130,  Cunningham  t.  Burk,  46  Ark.  270,  State  t.  Michael; 
Biackf.  437,  Welch  v.  Battern,  47  Iowa,  148,  and  Puckett  v.  Rlcbi 
son,  e  Lea,  61,  all  holding  fieri  facias  t»ted  and  issued  after 
Judgment  debtor's  death,  is  void;  United  States  v.  Archpr,  1  W 
Jr.  184,  F,  C.  14,464,  holding  where  surety  is  dlBcharged  at  1 
equity  will  not  extend  his  liability,  wh«%  there  has  been  nelt 
fraud  nor  accident;  Hemdon  v.  White,  62  Ala.  601,  holding,  un 
code,  land  of  defendant  may  be  sold  after  his  death,  when  ^ 
was  received  by  sberia  wbile  defendant  was  nUw.  Blanks 
Rector,  24  Ark.  49S,  88  Am.  Dec.  781,  holding  execution  agalaet 
administrator  or  Judgment  against  intestate  is  Told  whether 
Judgment  be  joint  or  not;  Pace  v.  Bust,  28  Ark.  74,  where  ex( 
tlons  are  put  in  bands  of  officer  to  be  executed  during  the  llfet 
of  plaintiff,  and  plaintiff  dies  before  execution  is  completed.  li 
not  necessary  to  revive  the  action;  Brown  v,  Parker,  15  111,  ; 
holding  execution  sued  out  in  name  of  deceased  plaintiff,  with 
revivor.  Is  void;  Thompson  v.  Parker,  83  Ind.  105.  holding  t 
proceedings  to  revive  Judgment  against  heirs,  must  be  brought 
the  court  where  tbe  Judgment  was  rendered;  McMtller  v.  Butler, 
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x.  404,  holding  sale,  uader  executioD,  made  after  the  death  of 
e  defendant,  la  Invalid,  although  levy  may  have  been  made  before 
ch  death;  Cook  v.  Silarbs,  47  Tex.  34,  boldlng  sale  under  writ  of 
ndltlonl  exponaa.  Issued  after  death  of  Judgment  debtor,  is  void- 
Je;  Cleveland  t.  Tittle,  3  Tex.  CW.  App.  193,  22  S.  W.  9,  and 
u-lner  t.  Coon,  16  Wis.  468,  both  holding  execution  issued  under 
dormant  Judgment  Is  only  voidable.    Orltlctsed  In  Holt  v.  Lyncb. 

W,  Va.  576,  holding  If  after  Judgment  a  defendant  died,  execu- 
>D  may  issue  against  the  surviTors.  without  any  suggestion  as  to 
e  death  of  the  one,  but  must  l>e  In  the  names  of  all. 
Dlstlngnlshed  in  dissenting  opinion.  United  States  v.  Price,  9  How. 
i,  IS  L.  61,  majority  holding  where  United  States  had  recovered 
dgment  on  Joint  bond,  and  the  surety  died,  it  could  not  proceed 

equity  against  executor  of  deceased  surety  to  hold  the  assets; 
oe  y.  Harter,  1  ]nd.  431.  rehearing  2  Ind.  254,  holding  execution 
sued  after  the  year  without  revival  cannot  be  avoided  In  a  col- 
teral  suit;  Law  v.  Smith,  4  Ind.  59,  holding,  under  statute.  It  was 
^oessary  to  Join  only  the  administrator  of  the  deceased  Joint  debtor 
1th  the  survivor;  Hardin  v,  McCause,  G3  Mo.  261.  holding,  under 
atute,  where  one  of  the  parties  died  between  date  of  Judgment 
nd  execution  the  title  of  pnrchaser  at  execution  sale  of  property 
r  survivor  was  valid.  Denied  In  Martin  v.  Branch  Banlc,  IB  Ala. 
)3,  BOS,  50  Am.  Dec.  147,  148,  and  Doe  v.  Hamilton.  23  Miss.  497. 
r  Am.  Dec.  150,  holding  If  one  of  the  defendants  against  whom 
lament  Is  rendered  dies,  the  lands  of  the  survivor  may  be  sold, 
nder  execution,  issned  on  such  Judgment,  without  Its  being  re- 
ived ti7  scire  facias. 


Levy  and  sale  of  land  under  execution  against  two 
efendants  bearing  date  after  death  of  <»ie  gives  no  title  to  pur- 
baser,  p.  79. 
Uiscellaneous.— Mlscited  In  Frlzzell  v.  Johnson,  SO  Tex.  36. 

How.  80-121,  11  L.  884,  GRATIOT  v.  UNITED  STATES. 

Army  ofUcsr.—  Engineer  superintending  a  military  work,  is  liable, 
y  the  army  regulations,  to  be  required  to  disburse  public  money 
rhen  there  Is  no  disbursing  agent,  and  be  cannot  charge  a  commls- 
lon  for  such  disbursements,  p.  111. 

Cited  In  United  States  v.  Brown,  9  How.  500,  13  L.  233,  holding 
hlef  clerk  of  post-offlce  department  was  not  entitled  to  charge 
ommlssiott  for  negotiating  loans  for  the  department;  United  States 
.  King,  147  U.  S.  679.  37  L.  329,  13  S.  Ct  440,  holding  officer  em- 
lioyed  to  render  service,  not  Incidental  to  his  offlclnl  duties,  may 
ecover  for  them. 

Army  offlcor. —  It  la  the  province  of  the  court  to  decide,  as  mat- 
er of  law,  what  were  the  duties  of  the  officer,  p.  117. 


4  How.  122-127 
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Olted  and  applied  In  United  States  t.  Bncbanan,  8  How.  102,  1 
12  L.  lOOS,  whether  theae  Acts  were  parts  of  the  offldal  duties 
parsers,  was  a  qnestlon  of  law.  Olted  In  Grar  t.  Belden,  8  F 
IID,  holding  that  Instructions  were  Improper. 

Army  regnlatloiu  made  puranant  to  the  authority  conferred 
Oongress,  have  the  force  of  law,  p.  117. 

Cited  and  principle  followed  In  Bz  psxte  Seed,  100  U.  B.  22. 
L.  630,  holding  sentence  of  conrt-martlal,  ordered  pursuant  to  rej 
latlons,  cannot  be  coUateraUr  Impeached  for  Mrrors;  United  Sta 
T.  Francis  Hatch,  2S  Fed.  Gas.  1204,  holding  vessel  forfeited 
virtue  of  the  regulations  established  b;  the  aecretary  of  the  treasa 
United  States  y.  Ormsbee.  74  Fed.  209,  210,  holliog  one  vie 
tlon  of  mle  of  Kcretarr  of  war,  preventing  draw  of  water  fn 
canal,  is  subject  to  criminal  punishment;  Hickey  v.  House,  56  B 
490,  holding  private  in  not  rejoining  his  company  at  expiration 
his  furlough,  may  be  arrested  as  a  deserter;  Low  t.  Hansoin.  72  J 
105,  holding  court  will  take  Judicial  knowledge  it  rules  of  treaat 
department  for  payment  of  arrears  of  pay  due  deceased  scami 
Pet«B  V.  United  States,  2  Okl.  128,  38  Pac.  1033,  holding  prose< 
tlona  for  perjury  may  be  maintained  for  false  swearing  In  1 
United  States  land  offices.  Cited  In  In  re  Hnttman,  TO  Fed.  T 
and  Boot  v.  Stevenson,  24  Ind.  118,  reaffirming  rule. 

Distinguished  la  United  States  v.  Symonds,  120  U.  S.  50,  30 
668,  7  8.  Ct  412,  holding  order  of  secretary  of  navy  in  conflict  w 
act  of  Congress  Is  InvaUd;  In  re  Hlrsch,  74  Fed.  931,  holding 
temal  revenne  collector  la  not  Justified  in  refusing  to  produce  I 
application  m  return  made  by  a  person  who  desires  to  pay  tax, 
alleged  inatmctlons  from  commissioner  of  Internal  revenue  not 
produce  them;  Meads  v.  United  States,  81  Fed.  6S4,  54  U.  S.  A] 
167,  holding  department  regalaUons  cannot  enlarge  or  restrict  1 
liablUty  of  an  officer  on  his  bond. 

MlscellaneouB. —  MIsclted  in  Gotten  v.  Blocker,  6  Fla.  9.  Gil 
to  point  that  Bet-offs  may  be  allowed  In  suits  brought  by  Unli 
States  In  Brlggs  v.  Light-Boats,  11  Allen,  176.  Erroneously  clt 
Sneed  v.  WiggluB.  3  Ga.  99,  and  Sprott  v.  Beld,  8  G.  Greene,  493 

4  How.  122,  11  L.  903,  PAIGE  v.  SESSIONS. 

Price  V.  Sessions,  8  How.  624,  11  L.  765,  affirmed. 

Cited  In  87  Am.  Dec.  679,  note  on  husband's  reducing  to  poss 
slon  a  wife's  choses  In  action. 

4  How.  123-127,  11  L.  903,  OAERAED  v.  EBTNOLDS. 

BxceptlonB.— Question,  whether  there  was  any  evidence  to 
submitted  to  the  Jury,  will  not  be  considered,  unless  the  oplnl 
of  court  below  was  prayed  for  and  an  exception  regularly  tabi 
p.  126. 
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Olted  In  dlMenttng  opinion,  Summerall  v.  Thomas,  3  Fla.  314,  de- 
irlng  appellate  conrt  baa  no  concern  In  writ  of  error,  with  quea- 
•na  of  fact;  Friabee  t.  Ttmanns,  12  Fla.  643,  holding  Judgment  will 
<t  be  reversed  nnleaa  the  error  clearly  appear  In  the  record. 
Deposition.—  An  Instmctlon  that  a  depoaltlon  should  be  favor- 
ily  considered  by  the  Jury,  they  being  told  It  la  their  province  to 
dge  of  Its  efTect,  and  that  they  are  not  bound  by  the  view  of  the 
urt.  Is  not  erroneous,  pp.  12S-127. 

Cited  Id  dissenting  opinion,  State  t.  Flke,  4B  N.  W.  417,  S  Am. 
!p.  664,  coUectlng  authorltiea. 

How.  127-131,  11  L.  907,  BRANDON  T.  LOFTUB. 
Notary.—  Under  atatnte  of  UlsHlsslppI,  It  was  proper  to  read  In 
Idence  the  original  paper  of  the  acting  notary,  although  the  record 
u  made  out  subsequently,  p.  130. 

Cited  In  Blms  v.  Hundley,  6  How.  6,  12  L.  321,  holding,  .under 
atntes  of  Mississippi,  a  protest,  being  certified  under  notarial 
al,  may  be  read  iu  evidence;  Qravelle  v.  Minneapolis  &  Bt  K  Ry. 
).,  3  McOrary,  886.  16  Fed.  436,  ftdlowlng  State  statutes  concmi- 
g  State  depositions;  Nelson  t.  First  Nat  Bank,  69  Fed.  801,  32 
.  a.  App.  664,  holding.  Id  accordance  with  MinuMOta  statute,  tliat 
e  certlflcate  of  protest  of  any  notary  public  of  that  or  another 
ate  Is  evidence  of  the  facta  therein  certified. 

How.  181-1S6, 11  L.  007,  GARLAND  v.  DAVIS. 
Xxcaptiona  to  the  opinions  given  by  courta  below  must  all  be 
ken  at  the  time  the  opinions  are  pronounced,  p.  14S. 
Olted  and  followed  In  Barrow  v.  Reab,  9  How.  370,  18  L.  178, 
ilding  no  exception  can  be  taken  In  this  court  which  was  moved 
!low;  Sajdam  v.  WllllamBon,  20  How.  433,  IS  L.  B80,  holding  that 
illDgs  of  the  court  below,  In  admitting  or  rejecting  evidence,  can 
ily  be  brought  up  for  revlHlon  by  a  bill  of  ezceptions;  Pomeroy  v. 
ink  of  Indiana,  1  "Wall.  600,  IT  L.  641,  holding  no  exception  not 
duced  to  writing  and  sealed  by  tbe  Judge  Is  a  bill  of  ezceptions, 
«perly  speaking,  within  the  rules  of  Federal  practice;  Rogers  v. 
iwUngton,  3  Wall.  661,  18  L.  82,  where  demurrer  to  declaration  Is 
iproperly  sustained  and  Judgment  rendered,  tbe  case  may  be 
lamlned  upon  writ  of  error  without  any  formal  bill  of  exceptions; 
ew  Oriean^  etc,  E.  R.  v.  Morgan,  10  Wall  261,  19  L.  893.  holding 
writ  of  error  wotild  He,  where  there  was  no  bill  of  exceptions,  but 
cord  showed  petition  bad  been  dlsmlaaed:  Storm  v.  United  Btstes, 
'  IT.  8.  81.  24  L.  44,  holding  alleged  errors  not  presented  by  a  bill 
'  exceptions,  nor  apparent  on  the  face  of  the  record,  are  not  re- 
lamlnable;  dissenting  opinion,  Taylor  v.  Baker,  1  ria.  261,  ma- 
rity  holding  It  ia  not  enough  to  ahow  a  plea  was  on  file  in  court 
4ow. 
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Appeal  and  error.— tt  In  the  duty  of  the  court  to  give  Ju(ign]( 
on  the  whole  record,  p.  143. 

Cited  and  principle  foUowed  in  Barth  v.  OUse,  12  ^'all.  403.  20 
3M,  holding  that  where  record  ehowB  that  case  of  plaintiff 
ratall;  detective,  a  Judgment  againat  bltn  irlll  not  be  reversed  i 
inHtructionB.  however  erroneous;  Insurance  Co.  v.  Plag^lo.  16  Wi 
386,  21  L.  359,  holding  tliere  was  error  on  the  face  of  tbe  verdict,  a 
that  tbe  court  could  reverse  and  modlfr  tbe  Judgment;  Baltimore 
rot  R.  B.  Co.  V.  Trustees,  etc.,  81  U.  S.  130.  23  L.  261,  holding  tl 
HffldAvitB,  depoBitioDs,  and  parol  evidence,  though  appearing  iu  1 
tmnacrlpt,  do  not  form  part  of  the  record;  Sowles  v,  United  Stat 
21  Fed.  223.  holding  case  will  not  be  heard  upon  an  Incompli 
transcript  of  record;  Holt  v.  Van  Eps,  1  Dak.  Ter.  214,  46  N.  ' 
602,  when  a  Judgment  la  rendered  upon  an  insufficient  verdict  t 
error  may  be  urged  for  the  flrat  time  In  the  Supreme  Cout^;  Mm 
V.  BurriB,  6  Dak.  Ter.  180,  42  N.  W.  29,  holding  questlona  affectl 
Jurisdiction  may  he  heard  for  the  first  time  in  the  appellate  cou 
Sanford  v.  Cloud,  17  Fla.  S44,  holding  plea  of  "  not  guilty,"  Is  i 
applicable  to  an  "  action  for  damages  "  for  breach  of  covenants,  a 
defendant  should  be  permitted  to  withdraw  It  at  all  ttmee;  Gaut 
V.  Franklin,  1  Tex.  738,  holding  that  cases  may  be  determined 
Supreme  Court  upon  grounds  not  taken  in  court  twlow.  Cited,  wl 
out  particular  appllcatloa,  In  Sedgwick  v.  Dawklns,  16  Fin.  201. 

Verdict  cures  all  pleas  wrong  In  form,  but  contniniui:  cuou 
of  substance  to  put  In  issue  all  the  material  parts  of  tbe  declaruth 

p.   146. 

cited  and  followed  In  Jones  v.  Van  Zandt,  6  How.  228,  12 
128,  holding  that  the  ungrammatlcal  use  of  "  was  "  for  "  were," 
the  declaration,  does  not  vitiate  it  since  the  verdict  makes  It  certa 
Taylor  v.  Benham,  5  How.  277,  12  L.  151.  holding,  altlioiigh  bill  ma 
DO  distinction  between  the  two  characters  In  which  tlii'  execii 
acted,  since  no  objection  was  taken  In  the  court  below,  an  ani<;i 
meut  is  not  Imperatively  necessary;  Phillips,  etc.,  Co.  v.  Seyuio 
91  U.  S.  656,  23  L.  34G,  refusing  to  allow  a  verdict  to  stand  whi 
Is  rcBponslTC  to  no  Issue  made  by  the  pleadings;  Bentley  v.  Phel 
„  Wooa.  &  M.  408,  r.  C.  1.332,  holding,  under  general  allegation  tt 
a  deed  is  a  mortgage,  one  can  prove  a  defeasance;  Wise  v.  Hli 
1  U.  Greene,  64,  where  Jury  In  action  of  ejectment  omit  an  Impo 
ant  Item  of  property,  it  Is  a  substantial  defect  and  cannot  be  c 
reeled  by  the  action  of  the  court;  AUen  v.  Tinker,  52  Me.  278,  wh< 
defendant  pleaded  nil  debet.  Instead  of  non  est  factum,  and  verd 
was  accordingly.  It  is  too  late  to  object  to  the  irregularity.  Cited 
note,  4  MeCrary,  464.  465,  on  amendment  after  verdict,  coUectl 
authorities.  Cited,  without  special  application,  In  Jackson  v.  Rui 
let.  1  Wood.  &  M.  383,  387,  F.  C.  7.145. 


Officers,  not  Judicial,  are  liable  for  i 
Cited  and  applied  In  United  States  ' 


ilsfeasances,  p.  149. 

,  Buchanan,  S  How.  106, 
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1006.  holding  the  goTemment  Is  not  responsible  for  a  wrong 
imitted  hy  one  oBtcer  upon  another;  Beed  v.  Conway,  20  Mo. 
taoldlD?  Burvejor-general  Is  not  Uable  to  an  action  for  revoking 
LmissloD  of  a  deput;. 

0  Judgment  can  be  rendered  on  verdict  where  finding  Is  dltter- 
from  the  Issue,  p.  148, 

lied  and  applied  In  Smyth  v.  Lynch,  ^  Colo,  App.  401,  43  Pac 
where,  under  the  undisputed  proof,  the  verdict  should  be  for  a 

1  certain  or  nothing,  a  verdict  for  a  part  of  that  sum  should  not 
■ecelved;  Hardy  v,  De  Leon,  6  Tei,  239,  holding  that  verdict  flnd- 

a  matter  not  In  Issue,  cannot  constitute  the  basis  .of  a  Judg- 
it;  Ronge  v.  Dawson,  6  Wis.  248,  holding  verdict  erroneous  tn 

disposing  of  all  the  Issues. 

Tactlce. —  Court  adopted  tbe  plan  of  remanding  the  cause  for 
ther  proceedings  Instead  of  with  Instructions  to  allow  amend- 
it,  p.  154. 

Ited  In  Clark  v.  Sohler,  1  Wood.  &  M.  375,  F.  C.  2,835.  declaring 
t  default  be  stricken  off  and  pleadings  be  amended;  Warren 
tfoody,  9  Fed.  673,  holding  that  on  appeal  In  equity,  tbe  Circuit 
irt  can  permit  an  amendment  In  sobstance;  Osborne  v.  Altscbul, 
Fed.  383,  holding  Federal  court  had  power  to  amend  verdict  to 
form  to  requirements  of  State  statute,  by  Inserting  finding  that 
latitf  In  ejectment  Is  entitled  to  possession,  and  of  the  nature 
bis  estate.  Cited,  approvingly,  In  New  Jersey  S.  N.  Co.  v.  Mer- 
its' Bank,  G  How.  434.  12  L.  504,  and  Hecbscher  v.  BInney.  3 
od.  &  M.  339,  F.  C.  6,316. 

Ilscellaneous. —  Cited  as  an  Instance  of  an  action  on  the  case 
ere  contract  existed,  which  was  brought  npou  a  count  entirely 
ependent  of  any  contract,  In  New  Jersey  S.  Nav.  v.  Merchants' 
ak,  6  How.  430.  12  L.  502.  Evidently  mlBclted  In  Broaddus  v. 
>addas,  10  Bush  (Ky.),  306,  and  Lakln  v.  Tlbbetts,  1  Wis.  509. 
retred  to  in  Davis  v.  Garland,  7  Fed.  Gas.  130. 

low.  165-168,  11  L.  918.  STOCKTON  v.  BISHOP, 
rsrdlet  cures  failure  to  allege  the  time  In  the  declaration,  p.  167. 
:ited  In  Phillips,  etc..  Const.  Co.  v.  Seymour,  91  V.  S.  656,  23  L. 
,  refusing  to  sustain  a  verdict  which  Is  responsive  to  no  Issue; 
edenstein  v.  United  States,  125  U.  S.  232,  31  L.  740,  8  S.  Ot.  842, 
ding  any  defect  which  conld  have  been  availed  of  by  demurrer, 
izception.  or  motion  to  dismiss.  Is  regarded  as  having  been  cured 
the  verdict.  Cited  In  note,  4  McCrary,  463,  464,  amendment  of 
diet,  and  after  verdict,  collecting  authorities, 
udgment. —  Courts  are  bound  to  presume  in  favor  of  proceedings 
1  court  having  jurisdiction,  that  justice  was  administered  In  the 
inary  form,  p.  167. 


4  Hot.  169-180 
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Cited  and  principle  followed  In  Townsend  v.  Jemlson,  7  E 
718,  719,  721,  12  L.  885.  886.  887.  presuming  that  demurrer  &pi 
Ing  on  record  fts  not  disposed  of,  had  been  withdrawn  or  OTem 
Fowler  t.  Equitable  Trust  Oo.,  141  U.  S.  394,  35  L.  788.  12  8, 
2,  presuming  that  the  court  granted  the  application  for  a  ret 
ing  at  the  previous  term,  wbicb  iireeumptlon  was  neceesarf  to 
port  the  action  of  the  court;  Sewall's  Falla  Bridge  v.  Flsk.  23  N 
182,  holding  that  whatever  Is  Implied  In.  or  Inferable  from 
finding  of  the  Jury,  will  be  presumed  In  favor  of  the  verdict;  '. 
llBOD  V.  Halsey,  88  N.  J.  K  4^,  holding  that  the  postea  la 
elusive  evidence  to  the  court  of  the  proceedings  at  the  clr 
Olted,  without  special  application,  In  Hasen  v.  Reed,  30  Mich. 

Appeal  and  error. —  If  Judgment  appears  to  be  according  tc 
right  of  the  cause,  all  defects  of  form  are  to  be  disregarded  ai 
should  stand,  p.  168. 

Olted  and  applied  In  MorseU  v.  Hall,  13  How.  21C>,  14  L.  118,  1 
lug  that  omission  to  enter  a  formal  Judgment  npon  the  plea  c 
Dot  be  assigned  as  error.  Cited,  without  special  application.  In 
Ing  V.  Howard,  7  Wall.  508,  IB  L.  295,  and  Leas  v.  English.  85 
478,  S6  U.  8.  App.  2S. 

Miscellaneous. —  Ulscited  in  Bowden  v.  Bumham,  S9  Fed.  751 
U.  a.  App.  448. 

4  How.  169-186,  11  li.  924,  JOURDAN  v.  BARRETT. 

Public  landa  —  Survey. —  An  unauthorized  survey  by  one  of 
claimants  did  not  confer  upon  him  any  addltloDal  rights,  p.  IT 

Olted  and  foUowed  In  Mackay  v.  Dillon,  4  How.  448,  11  L.  : 
holding  survey  made  at  the  Instance  of  the  Inhabitants  of  St  I 
was  In  Its  nature  a  private  survey,  and  not  binding  on  the  Ui 
States;  Melancon  v.  Bringler,  la  La.  Ann  206,  holding  that  w 
cate  of  purchase  under  vtdd  sutvef  would  not  constitute  the  I 
of  prescription. 

Distinguished  la  Blssell  t.  Penrose,  8  How.  340.  12  U  1105,  w 
It  was  not  claimed  that  a  private  survey  concluded  the  right. 

Usages. —  Louisiana  recognized  the  equltahle  claim  of  ownen 
land  fronting  on  rivers  to  a  portion  of  the  public  lands  back  of  t 
and  after  the  cesBlon,  the  United  States  did  so  also,  p.  183. 

Olted  In  Slidell  v.  GrandJean,  111  U.  S.  420,  28  L.  324,  4  8.  OL 
holding  established  usages  and  customs  prevailing  in  Louie 
are  to  be  respected  In  considering  the  rights  of  grantees  o( 
former  government. 

Statute  of  llmltatltma  does  not  run  against  the  United  St 
p.  18B. 

(3ted  and  principle  foUowed  In  United  States  v.  Ames,  1  Wot 
M.  85,  F.  0.  14,441,  holding  where  place  has  been  ceded  to 
United  States,  the  State  laws  cannot  embarrass  the  object  of 
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a;  Kennedf  t.  Townslej,  16  Ala.  247,  and  Laidlaw  v.  Landry,  12 

.  Ann.  IBl,  both  holding  that  statute  of  limitations  do  not  run 

Unst  tbe  goTerament,  nor  against  Its  grantee  nntll  the  govern- 

nt  has  dlTested  itself  of  the  title;  Clements  v.  Anderson,  46  Miss. 

K  holding  no  time  elapsed  before  the  adoption  of  tbe  code  can  be 

npnted  agalnat  tbe  State.    C»ted,  argneado,  in  Pepper  t.  Doolap, 

:«.  Ann.  141. 

[Tnltad  Statca  has  absolnte  control  of  its  lands,  p.  18S. 

DIted  and  principle  followed  In  Lux  v.  Bagglns,  69  Cal.  340,  10 

c.  722,  holding  that  rights  In  noc-navf gable  stream  pass  to  grantef 

public  land;  Moraney  t.  Ford,  2  La.  Ann.  802,  holding  that  tbi- 
ilted  States  never  so  entirely  divest  themselves  of  title  to  public 
kda,  until  a.  patent  Is  Issued,  as  to  be  precluded  from  cancelling 
;  sale:  Russell  v.  Lowth,  21  Minn.  170,  18  Am.  Bep.  392,  holding 
ite  legislature  conld  pass  no  law  subjecting  lends  patented  under 
mestead  act  to  execution  upon  judgment  for  debt  created  prior  to 
B  issnance  of  the  patent;  Van  Stekle  v.  Haines,  7  Nev.  262,  284, 
Iding  diversion  of  water  on  public  land  confers  no  right  against 
vemment;  Thorp  v.  Freed,  1  Mont  681,  court  deciding  ae  to 
nether  first  approprlator  of  waters  can  hold  same  against  grantee 
>m  the  governmeut. 
Miscellaneous.—  Cited  to  no  particular  p<Aiit  decided  by  cited  case 

Grlffln  T.  Blanc,  12  La.  Ann.  6.    Evidently  mlsdted  In  State  v. 
lilroad,  IB  Fla.  268. 


PROTIDBNOH-W  ash- 


How.  18B-225,  11  L.  981,  OABPBNTBR  i 
INGTON  INS.  CO. 

Inmmuaoa.—  Where  Insured  Is  misled  by  an  erroneous  representa- 
m,  or  any  material  change  In  the  risk  not  communicated  to  him, 
e  policy  cannot  be  enforced,  p.  217. 

Cited  to  this  point  in  Clark  v.  Hannfactnren'  Ina  Ca,  2  Wood. 
H.  491,  F.  0.  2,S29,  where  representation  was  that  no  lamps  were 
led,  and  they  had  been  occasionally  used  there,  the  policy  was  held 
It  to  attach. 

Distinguished  In  National  F.  Ins.  Co.  v.  Crane.  16  Md.  284. 
>qiilt7  pleading  — Answer.— Administrator  denying  allegation 
ider  oath,  founded  on  his  disbelief  from  Information,  will  throw 
irden  of  proof  on  plalntllf  beyond  the  testimony  of  one  witness, 
loogh  not  so  much  beyond,  as  If  he  swore  to  matters  within  his 
■rsonal  knowledge,  p.  218. 

Cited  in  Andrews  v.  Hyde,  8  GllflC.  622,  F.  0.  377,  holding  com- 
alnant  not  entitled  to  a  decree  upon  the  uncorroborated  testl- 
ony  of  a  single  witness.  Approved  in  Taylor  t.  Benham,  S  How. 
f6.  12  L.  IfiO. 

Vol.  IV— 82 
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EV>lt7  j^eading.—  Answer,  swom  to  by  offlcet  of  a.  corporat 
If  respoOBlve  to  tbe  bill,  must  be  overcome  bj  tbe  teBttmony  of 
wltneBB  and  additions]  evidence,  p.  219. 

Cited  and  folloned  In  Bayvrard  v.  Bitot  N.  Bank.  4  Clifr.  297,  C 
6,273,  boldtng  evidence  of  complainant  alone  InsufDcleat  to  o 
«ome  svrom  answer  of  bank  officer;  Walker  r.  Derby,  5  BIss. 
r.  C.  17,068,  bolding  tbst  answer  onder  oatb  prevailed  over  pr 
facie  evidence  of  date  made  by  tbe  instrument  itself;  To\riii 
Siultb.  1  Wood.  St  M.  118,  F.  0.  14,116.  considering  out  of  the  < 
tbe  facta  denied  by  tbe  answer;  Person  v.  Sanger.  1  Wood.  & 
145.  P.  0.  4,752.  Woodwortb  t.  Hall,  1  Wood,  &  M.  253.  F 
18.016.  Hovey  V.  Stevens,  1  Wood.  &  U.  207,  F.  G.  6.T45,  and  A 
V.  Blunt,  2  Wood,  ft  M.  131,  F.  0.  217,  all  reaJHrmlng  rule;  Ch 
V.  Carlsteln  Co.,  TO  Fed.  91,  holding  tbat  anawei  reBponsive  to 
must  be  taken  aa  true. 

Equity.— Snlts  In  equity  will  not  be  sustained  In  courts  of 
United  States,  wbere  plain,  adequate  and  complete  remedy  i 
be  bad  at  law,  p.  224. 

Cited  In  Almy  v.  Wilbnr,  2  Wood.  &  H.  879,  F.  C.  258,  sustalJ 
bill  on  ground  tbat  It  asked  for  a  discovery.  Olted  In  note.  7 
Dec.  Ii69,  collecting  autborltles. 

Subsequent  insurance.— Additional  policy  procured  without 
tice  io  original  Insurers  avoids  the  first  policy,  p.  224. 

Cited  and  foUowed  In  Lackey  v.  Georgia  Co.,  42  Qa.  459,  boli 
second  Insurance,  wltbont  consent  of  Insurer,  avoids  his  po 
tbougb  second  policy  valid  on  Its  face  Is  voidable:  Burt  v.  In 
ance  Co.,  2  Gray,  398,  holding  second  policy  avoided  the  f 
Hutchinson  v.  Insurance  Co..  21  Mo.  102,  64  Am.  Dec.  220,  holi 
condition  that  assured  shall  cause  any  previous  or  subsMjueui 
surance  to  be  Indorsed  on  bis  policy,  Is  not  satlBfled  by  verb.ni 
tlce.  Cited,  without  special  application.  In  Crescent  Ins.  Co 
Griffin,  69  Tex.  S12. 

Miscellaneous.— Cited  in  Bentley  t,  Phelps,  2  Wood.  &  M. 
P.  C.  1,331,  generally  as  to  testimMiy. 

4  How.  225-242.  11  L.  949.  AGBICUI/TUBAL  BANK  v.  RICH. 

Deed  reciting  name  of  husband,  as  grantor,  purporting  to  cor 
the  title  of  his  wife.  Is  not  effective  to  do  so,  though  signed 
sealed  by  tbe  wife,  and  tbougb  she  acknowledges  receipt  of 
chase  money  after  she  becomes  discovert,  p.  241. 

Cited  and  principle  followed  in  Batcbelor  v.  Brereton,  112  r 
404,  28  L.  760,  6  8.  Ot.  184,  and  King  v.  Bhew,  108  N.  C.  CftS 
Am.  St  Eep.  77,  13  8.  B.  176,  where  husband  and  wife  coov* 
land  to  trustee  (or  use  of  wife  during  her  life,  holding  a  sii 
quent  deed  by  bosband,  not  describing  wife  aa  a  party  but  sl| 


Notes  on  V.  S.  Reports. 


4  How.  242-251 


her,  did  not  convey  the  legal  title;  Lane  t.  Dollck,  8  McLean, 
;,  F,  O,  8,049,  Jones  v.  Freed,  42  Ark.  3fl0,  and  Flagg  v.  Bean,  25 
H.  63,  ail  holding  where  acknowledgment  of  deed  by  wife  was 
substance  a  mere  relinquishment  of  dower,  that  deed  did  not 
ivey  her  estate;  Harrison  t.  Simons,  66  Ala.  614,  Flte  v.  Ken- 
mer,  90  Ala,  472,  7  So.  920,  Bradley  v.  Missouri  R.  R.  Oo.,  91  Mo. 
I,  4  S.  W.  428.  and  Stone  v.  Sledge,  87  Tex.  B2,  47  Am.  St.  Rep.  67, 
S.  W.  1066,  ail  holding  deed  does  not  pass  the  interest  of  one 
loee  signature  and  seal  are  attached,  but  who  te  not  named  as 
intor;  Hammond  t.  Thompson,  66  Ala.  592,  holding  separate 
ate  of  wife  did  not  pass,  where  wife  executed  deed  alone,  and 
slmnd  executes  another  tnstmment  giving  his  consent;  Merrill 
Nelson,  18  Minn.  374,  holding  the  mortgage  was  not  the  Joint 
»d  of  husband  and  wife,  but  was  valid  as  a  mortgage.  Cited  in 
Am.  Dec.  228,  and  23  Am.  St  Rep.  83,  note,  when  deed  Is  bind- 
;  upon  a  person  not  named  as  a  party  therein,  collecting  au- 

Dlstlngolsbed  in  Boberts  v.  Brooks,  71  Fed.  916,  holding  deed  of 
:td  of  married  woman,  which  begins  as  a  deed  of  husband  and 
fe.  but  afterwards  uses  the  singular  number,  and  contains  the 
isband's  covenants  only,  is  sufficient  to  convey  the  wife's  title; 
xtley  T.  Tillaionga,  81  Ala.  132,  holding  homestead  passes  If  wife 
res  her  voluntary  consent,  though  she  Is  not  named  as  grantor; 
leldon  V.  Carter,  00  Ala.  381,  8  So.  64,  holding  assent  of  husband 

a  conveyance  of  wife's  property,  under  the  code,  is  sufflcieutly 
anifested  by  his  nlgnlng  the  note  and  mortgage  for  purchase 
oney;  Obapman  v.  Miller.  128  Mass.  270,  where,  under  the  stat- 
e,  the  property  was  for  her  sole  and  separate  use;  Hrouska  v. 
inke,  66  Wis.  254,  28  N.  W.  168,  holding  deed  is  effectual  to  con- 
^7  interest  of  person  executing  It,  although  not  named  as  grantor. 
EJoctmant. —  A  bond  for  conveyance  of  land  does  not  transfer  the 
gal  title,  BO  u  to  serve  as  a  defense  In  an  action  of  ejectment, 

241. 

Cited  In  Doe  v.  Haskins,  15  Ala.  622,  60  Am.  Dec.  15S,  under 
mllar  facts.    Affirmed  In  Owen  v.  Paul,  16  Ala.  140. 

Miscellaneous. —  Mlsdted  In  Montgomery  v.  Eellogg,  48  Miss.  493, 
Am.  Rep.  SIO,  Oary  v.  Dixon,  Bl  Miss.  601,  and  Bass  v.  Oomstock, 
!  N.  T.  22. 


How.  242-281,  11  L.  907,  CLIFTON  V.  UNITED  STATES. 

Appeal  and  error. —  Instruction  of  court  below  should  be  inter* 
reted  with  reference  to  the  posture  of  the  case  at  the  time,  and  to 
le  question  then  under  consideration,  p.  245. 

Cited  and  applied  Id  Gray  v.  Belden,  8  Flo.  IIB,  holding  tluit  the 
istmctlons  were  erroneous. 

Evidence. —  If  party  has  withheld  evidence,  the  Jury  may  pre- 
ame  it  would  have  operated  unfavorably  on  his  case,  if  produced. 


4  How.  2i2-2Sl 
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Rule  appUod  to  wltbholdlng  of  accounts  and  to  ti-ansactioDn 
claimant  of  goods  seized  for  revenue  vlolatlonB,  p.  24<!. 

Cited  and  followed  In  Union  Pacific  Rj.  Oo.  t.  Botsford.  141  I 
2Ki,  35  L.  739,  11  S.  Ot.  1002,  holding  that  a  conn  of  tbe  Va 
States  cannot  order  a  plaintiff  In  an  action  for  an  injory  to 
person,  to  submit  to  a  surgical  examination  In  adv&nce  of  tbe  t 
Runkle  T.  Bumliam,  lEiS  U.  8.  226,  38  L.  607,  14  8.  Ct.  841.  omls 
or  partr  to  produce  the  new  power  of  attorney  or  to  testify  tr 
contents,  moat  l>e  taken  against  him  on  the  question  of  revocat 
A  Quantity  ol  Distilled  Spirits,  8  Ben.  76,  F.  0.  11,494,  wher« 
proof  had  been  given  that  tax  was  paid,  Jury  were  to  as»uin 
was  not  paid;  The  Brig  Busy,  2  Cart  CiS7,  591,  F.  C.  2,232.  Un 
States  T.  Three  Thousand  Bight  Hundred  and  Eighty  Boxe: 
Sawy.  134,  12  Fed.  406,  and  The  Meteor,  IT  Fed.  Cas.  197,  aU  h 
lug  failure  of  claimant  to  produce  proof  of  what  he  bought  and 
on  board  In  Cuba,  was  cause  for  condemnation;  Oni-ran  v.  Ifun 
6  Fed.  Oas.  B84,  6  N.  B.  B.  SO,  In  re  Hussman,  12  Fed.  Cas.  1i 
2  N.  B.  R.  141,  and  United  States  t.  Chaffee,  25  Fed.  Cas.  3SS.  t 
holding  that  failure  ol  party  to  produce  evidence  in  his  posseai 
raises  the  presumption  that  It  would  be  unfavorable  to  him;  Un 
States  v.  The  Mary  N.  Hogan,  18  Fed.  &35.  drawing  nu  unfavon 
inference  from  unexplained  suspicious  circamstanceB;  Wolff  v.  ' 
Taderland,  18  Fed.  736,  holding  vague  estimates  of  damages  she 
not  be  received,  where  proper  evidence  has  been  volnntarlly  pai 
with  by  the  suitor;  Ramsay  v.  Ryerson,  40  Fed.  743.  where 
weaker  evidence  Is  introduced.  It  will  be  presumed  that  the  n 
direct  proof  would  have  laid  open  objections  which  tbe  more 
scure  testimony  was  Intended  to  conceal;  State  t.  UaJo,  42  Kan. 
22  Pac.  354,  holding  that  prima  facie  character  of  declaration 
canvassing  board  Is  destroyed,  when  returns  have  been  stol 
Cross  V.  Bell,  S4  N.  H.  86,  88,  where  contents  of  boohs  Is  nnceni 
every  presumption  Is  to  be  made  against  tbe  party  refusing  to  [ 
duce  them;  Bank  v.  Wllaou,  25  W.  Va.  262,  declaring  deed  fi 
husband  to  wife  fraudulent;  United  States  Bxp.  Co.  v.  Jenk 
73  Wis.  476,  41  N.  W.  960,  declination  of  defendant  to  explain  1 
he  came  by  tbe  money,  may  be  considered  as  corroborating 
plolntia.  Cited,  without  special  application.  Id  Ooshom  v.  Si 
graaa,  17  W.  Va.  771. 

Distinguished  in  Donald  t.  Railway  Co.,  S3  Iowa,  287,  61  N. 
072,  S3  L.  R.  A.  493,  where  plalatlir  was  as  able  to  prove  the  1 
as  defendant;  Spring  G.  M.  I.  Co.  v.  Bvans,  0  Hd.  17,  19.  06  1 
Dec.  312,  313,  holding  that  the  refusal  to  produce  papers  does 
authorise  any  Inference  agalnat  the  party  refuslnp:  Chaffei? 
United  States,  18  WaU.  545,  21  L.  914,  holding  that  In  attloD 
penalties,  the  government  must  make  out  Its  case  beyond  a  rea^ 
able  donbt 

Svidmce. —  Tbe  best  evidence  of  dlspnted  facts  must  be  i 
diiccd  of  which  the  nature  of  the  caae  will  admit,  p.  247. 
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Cited  and  appUed  In  United  States  t.  Oorwin,  120  U.  6.  386.  32 
I.  711,  fl  8.  Ot  319,  holding  that  a  statement  made  b?  on  officer  of 
le  Kovenunent  In  rei>ortln{c  certain  facte  to  his  official  superior,  la 
ot  legal  evidence  of  them;  United  States  v.  Scott,  2S  Fed.  471,  re- 
HTtlug  parol  evidence  tbat  defendant  Is  a  pensioner  of  the  United 
Ute«;  N07es  v.  Beldlng,  5  B.  Dak.  610,  69  N.  W.  1071.  deolarlDK 
lat  DO  evidence  shoald  be  received  vrhlcb  presupposes  better  evl- 
enca  in  tbe  partr'a  poasesaloa. 

Forfeiture. —  An  Information  tor  a  forfeiture  under  revenue  law 
)r  a.  fraudulent  undervaluation.  Is  not  barred  by  tbe  fact  that  tbe 
oods  had  been  regularly  entered,  appraised,  and  the  duties  paid, 
.  24S. 

Cited  and  followed  in  Henderson's  Distilled  Spirits,  14  Wall.  56. 
0  L.  817,  holding  that  a  subsequent  payment  of  the  tax,  was  no 
efentie  to  the  action  for  forfeiture;  United  States  v.  Barrels  ot 
pirlt,  2  Abb.  (U.  8.)  314,  1  Dill.  67,  P.  C.  16,948,  holding  courta  will 
ot  construe  a  law  Imposing  a  forfeiture,  so  as  to  defeat  an  Inno- 
ent  purchaser  before  selsure,  nnless  the  intention  of  Oongress  that 
le  forfeiture  should  be  instantaneous  ts  unmistakable. 

An  information  for  a  forfeiture,  on  account  of  a  fraudulent  Ti»- 
itlon  of  the  revenue  laws.  Is  in  tbe  nature  of  a  criminal  proceeding, 
nd  one  good  count  will  support  the  Judgment,  p.  260. 

Cited  approvingly  and  relied  upon  In  United  States  v.  Bmholt 
06  U.  8.  416,  26  L.  1078,  holding  that  an  Information  under  the 
itemal  revenue  laws  cannot  be  brought  to  the  Supreme  Court  by 
ppeal:  Snyder  v.  United  States,  112  U.  S.  217,  28  L.  696,  5  S.  Ot 
19,  Coffey  V.  United  States,  116  U.  S.  434,  28  L.  683,  6  8.  Ct.  430, 
nd  FrIedenatelD  v.  United  States,  126  U.  8.  231,  234,  81  L.  740,  741. 

8.  Ot.  842.  843.  All  holding  general  verdict  upon  an  InformatloQ  In 
everal  counts  for  a  single  forfeiture  as  valid  If  one  count  is  good. 
lee  dissenting  opinion,  237.  31  L.  742,  8  S.  Ot  846,  and  Classen  v. 
Juited  States,  142  U.  S.  147.  85  L.  968,  12  8.  Ot  170.  holding  ver- 
llct  npon  an  Indictment  cannot  be  reversed  If  one  count  Is  good; 
Jnlted  States  v.  Parcels  of  Bmbrotdery,  3  Ware,  79,  P.  0.  16,612, 
lolding  the  description  in  tbe  Infornrntion  for  forfeiture  was  not 
ertajn  enough.  Cited,  without  special  application,  in  United  Btatea 
.  Doheitr,  2D  Fed.  29. 

BeTenne  laws. —  If  information  cont^ns  several  counts,  founded 
<n  acts  of  1709,  1830,  and  1832,  defectiveness  of  counts  upon  two 
liter  acts  would  be  no  ground  for  reversing  Judgment  of  condemna- 
ion,  provided  count  Is  good  which  la  founded  on  act  of  1799,  p. 
30. 

Cited  and  principle  applied  io  CUauof  s  Champagne,  8  Wall.  148, 
8  L.  121,  boldlng  provisions  of  act  of  1790,  that  onus  of  proving  In- 
locence  la  upon  claimant,  apply  to  act  of  1863,  though  not  in  terms 
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iidopted  b7  it;  United  States  t.  One  Hundred  and  Fifty  Bales 
Wool,  27  Fed.  Gas.  271,  boldlng  sectJons  66  of  act  of  1799,  and 
of  1830,  are  still  In  force  in  1861.  Cited  In  dlneentlne  nplnU 
United  States  t.  Sixty-seven  Packages  of  Goods,  17  How.  94. 
L.  50.  Cited,  without  special  application,  Id  Dnlted  States  t.  Cat 
mere  Shawls,  27  Fed.  Gas.  243. 

DleUnKulsbed  In  United  States  v.  Rubber  Boota,  3  Ware,  208. 
0.  10.S70,  holding  act  of  1823  excepts  from  act  of  1799,  the  case 
an  Importer,  and  requires  of  him  an  Invoice  stating  the  trne  nu 
ket  value. 

MIsceUaneous. —  Ulsclted  In  ladseth  v.  Pierce,  13  Fed.  Gas.  M. 

i  How.  251-262,  11  L.  861,  BDOKLBT  v.  UNITBD  STATES. 

liTldsnM  at  appralMment  of  goods  ts  admieslble  to  show  an  I 
lent  to  evade  tlie  revoine,  p.  2SB. 

Cited  and  applied  In  United  States  v.  Olapboarda,  4  CUff.  304, 
C.  15,93fi,  admitting  collateral  facts  to  show  a  guilt;  intent 
knowledge;  Uoited  States  v.  Barrels  of  High  Wlnea,  7  Blatchf.  4' 
[''.  C.  16,469,  in  order  to  show  an  Intent  to  defraud,  evidence  tb 
defendants  for  several  months  bad  made  false  returns  was  adm 
-nible;  Tyler  v.  Angevlne,  15  Blatcbf.  547,  F.  G.  14,306,  holding  dec 
j-adoas  of  l}ankrupts,  made  prior  to  their  fallnre,  admissible  to  sbc 
rmud;  The  Steamer  Mlssonri,  4  Ben.  412.  F.  G.  S.&'iS.  ndmlttlng 
nvidence  a  paper,  purporting  to  l>e  tbe  manifest  of  the  steamer,  pi 
duced  from  tbe  usual  place  of  deposit  in  tbe  custom-house.  Cit 
to  point  that  merchant  may  swear  to  tbe  valae  of  his  goods. 
i:amp  V.  BIstlne,  101  Tenn.  636.  47  S.  W.  1098,  admitting  opinio 
of  physicians  as  experts,  to  prove  value  of  services  of  a  physician. 

Bevanne  laws. —  To  Bdstaln  courts  in  the  information  found 
OD  acts  of  1830  and  1832,  it  Is  not  necessary  that  they  should  cc 
tain  averments  of  tbe  special  circumstances  of  tbe  examinattoa 
the  goods,  and  detection  of  the  fraud  under  the  authority  of  t 
collector,  p.  260. 

Cited  and  appUed  in  Ollqnofs  Obampagne,  8  WaU.  143,  18  L.  i: 
holding  that  provisions  of  act  of  1799.  tbat  outu  of  proving  lui 
i-eace  la  upon  claimant,  apply  to  act  of  1863;  United  States  v.  O 
Hundred  and  Fifty  Bales  of  Wool,  27  Fed.  Oas.  271,  boldlcg:  tli 
seirtiouB  66  of  act  of  1799.  and  4  of  1831,  are  stIU  in  force  in  1861. 

Bevenue  laws. — The  court,  and  not  the  Jury,  determines  whett 
probable  cause  for  tbe  prosecution  bas  been  shown  under  secti 
71  of  act  of  179ft,  p.  262. 

i  How.  262-286,  11  L.  «67,  UUS80N  v.  LAKB. 

Bills  and  notes. —  Protest,  stating  only  tbat  payment  was  t 
manded.  Is  not  admissible  to  prove  presentment  of  bill,  pp.  274-21 
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Cited  and  applied  In  Knickerbocker  L.  Ina.  Go.  v.  Pendleton,  115 
S.  340,  29  L.  436,  6  S.  Ct  77,  sdmlttInK  nsaee  and  the  conree  of 

BlnesB  to  raise  a  prima  fade  presumption  of  fact  In  aid  of  coUat- 

tl  testimony;  Nare  t.  Richardson,  S6  Mo.  131,  excluding  protest, 

t  stating  from  whom  payment  was  demanded. 

Bllla  and  notas.—  When  a  demand  of  payment  Is  made,  the  bill 

ist  be  exhibited,  p.  274. 

Olted  In  note,  38  Am.  Dec.  839;  note,  43  Am.  Dec.  221,  presentment 

d  demand,  collecting  authorities. 

&  notax7  Is  an  officer  of  some  known  government,  p.  27S. 

Olted  In  Donegan  t.  Wood,  49  Ala.  248,  2S0,  20  Am.  Rep.  277,  279, 

Fusing  to  recognize  official  acts  of  a  notary  public  in  1862,  acting 

der  the  authority  of  the  Confederate  States. 

Perf ormanoa  of  contract. —  Law  of  place    where,  by  the  agree- 

;nt  of  the  parties,  the  contract  was  to  be  performed,  gOTems, 

278. 

Cited  and  foUowed  In  Davis  v.  Leslie,  Abb.  Adm.   ISO,  P.  G. 

t3&,  holding  that  maritime  contract  entered  Into  In  the  British 

minions,  with  a  view  to  execution  therein,  Is  subject  to  English 

itutes;  Phlpps  v.  Harding,  70  Fed.  471,  474,  84  U.  8.  App.  148,  30 
R.  A.  SID,  S17,  holding  note  made  In  one  State  Is  subject  to 

itute  of  State  where  delivered  and  made  payable^  Duerson  v. 

Isop,  27  Qratt.  241,  holding  rights  of  parties  were  governed  by  the 

dlnance  In  operation  when  the  note   was  made  and  indorsed. 

ted  In  27  Am.  Dec.  142,  note,  on  law  of  place  where  contract  is 

ade,  collecting  authorities. 

Bills  and  notsa. —  The  contract  of  a  Missleeippl  Indorser  on  a 
11  accepted  in  Louisiana,  Is  governed  by  HisslBSippl  law,  p.  278. 
Mlscellaneoua —  Cited  to  point  that  interpretation  of  written  no- 
%  is  referable  to  the  Judge,  in  Saltmarsh  v.  Tutblll,  13  Ala.  401. 

How.  2S&-2S8,  11  L.  977,  UNITED  STATES  V.  McLEUOBH. 
tTnitad  BtatM  cannot  be  sued  by  a  biU  In  equity,  to  enjoin  a  Jndg- 
ent  by  reason  of  its  having  been  paid,  p.  288. 
Cited  and  principle  approved  and  relied  upon  in  Hill  v.  United 
ates,  9  How.  389,  13  L.  186,  holding  Judgment  of  United  States 
gainst  makers  could  not  be  enjoined;  Reeatde  v.  Walker,  11  How. 
M),  13  L.  700,  refusing  to  sanction  a  Judgment  under  a  plea  of  set- 
r  against  the  United  States;  as  also  In  United  States  v.  Eckford, 
Wall.  488,  18  L.  021,  and  United  States  v.  Lee,  106  U.  S.  207.  27 
177,  1  8.  Ct  2S0,  holding  doctrine  has  no  application  to  ofScera  of 
nlted  States,  holding  property  for  public  uses  (see  dissenting  opln- 
n,  227,  27  L.  184,  1  S.  Ct.  266);  Belkaap  v.  Schlld.  161  U.  S.  17,  40  L. 
)l,  16  S.  Gt  445,  holding  patentee  ia  not  entitled  to  Injunction 
falnst  officers  nslng  patent  made  and  used  by  the  United  SLites; 


4  How.  289^298 


Notes  on  tF.  8.  Beports. 


il 


United  States  t.  Yerdler,  164  D.  &  219,  41  L.  40B,  IT  S.  Ct  44,  b< 
Ing  that  In  actions  In  tbe  Ooart  of  Olalms,  Interest  prior  to 
JndKment  dumot  I>e  allowed  agalnat  the  Tlolted  Statei<:  Adams 
Bradley,  S  Sawy.  220,  221,  P.  C.  48.  holding  that  the  appearance 
tbe  attomey-Keneral,  witboat  ezprem  aathorlty  of  law,  does  not  g 
JnrlBdlctlon  over  the  State  as  a  defendant;  Bnata  t.  United  Sta 
8  Sawy.  3^.  326,  13  Fed.  627,  628.  holding,  upon  a  bill  of  revlevp 
correct  a  decree  In  favor  of  the  United  States,  the  Bulipicna  u 
be  served  on  ttie  district  attorney;  Hartne  v.  Ljon,  62  Fed.  15^ 
U.  S.  App.  673,  Carlisle  T.  Cooper,  M  fed.  474,  26  U.  B.  App.  240,  i 
United  States  v.  Stevens,  8  Utah,  4,  28  Pac  870,  boldluR  that  c( 
are  not  recoverable  against  the  United  States  as  a  matter  of  rl{ 
Chance  v.  Temple,  1  Iowa,  201,  holding  that  mandamus  does  not 
to  perfect  a  right  against  the  State;  Brlggs  v.  Light-Boats.  11  AU 
176,  holding  lien  could  not  be  enforced  against  vessel  after  It  ca 
Into  poasesBion  of  the  United  States;  Amer.  Dock  Co.  v.  Trast 
of  Public  Schools,  82  N.  J.  Bq.  434,  489,  holding  trustees,  as  ag€ 
of  the  State,  could  not  be  enjoined  from  enforcing  the  mortgage, 

Tn^ment.— Circuit  Court  ma;,  on  motitm,  Inquire  Into  tbe  I 
of  payment  of  a  Judgment  In  favor  of  the  United  States,  and 
found,  may  quash  the  execution,  and  enter  aatlefacUon  on  the  Jv 
ment,  p.  288. 

Cited  and  apiHled  In  The  Elmlra,  16  Fed.  135,  boldlag  order  d« 
;ng  motion  to  quash  execution  Is  not  a  final  order  and  no  api 
lies;  Gorsuch  v.  Thomas,  &7  Md.  339,  holding  party  euUtled  to  h 
additional  credits  entered  on  Judgment,  has  his  remedy  hy  motloi 
court  where  the  Judgment  was  recovered.  Cited  In  54  Am. 
Bep.  250,  note,  on  relief  in  equity,  other  than  by  appellate  proci 
Ings,  collecting  authorities.  Cited,  without  special  application, 
Bofflnger  v.  Tuyes,  120  U.  8.  2M,  30  L.  651,  7  8.  Ct  633. 

PaTmMits.— Money  Is  first  applied  to  the  payment  of  inter 
then  to  diminish  tbe  principal,  p.  2SS. 

Cited  and  followed  in  Hart  v.  Dorman,  2  Pla.  447,  50  Am.  I 
287,  and  Smith  v.  Coopers,  9  Iowa,  387,  all  respecting  similar  fai 
Jacobs  V.  BaUenger,  130  lad.  232,  29  N.  B.  783.  16  L.  R.  A.  171,  ; 
n.,  holding  If  payment  Is  not  applied  by  debtor  or  creditor,  the  ! 
applies  It  first  to  satisfy  the  Interest  for  compnting  interest, 
1  PI  ting  authorities. 

Judgment  for  oo«ta  cannot  be  entered  against  the  govemmi 
p.  288. 

4  How.  289-298,  11  L.  978,  ZELLBR'S  LBSSBB  v.  BCKRBT. 

Appellate  court,  on  writ  of  error,  has  no  concern  with  quesU 
of  fact,  p.  296. 

Cited  and  followed  in  Tork,  etc..  R.  B.  Go.  v.  Myers,  IS  H 
252,  15  L.  883,  to  present  a  question  to  this  court,  the  subordli 
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anal  must  ascertniD  tbe  facts  upon  wblch  the  opinion  excepts 
I  founded;  iEtna  L.  Ins.  Co.  t.  Ward,  140  U.  S.  91,  30  L.  377, 
L  Ct  725,  and  N.  Y.  &  C.  E.  R.  Co.  v.  Estill,  147  U.  8. 617, 37 
05,  13  8.  Ct  454,  declaring  Supreme  Court  has  no  concern  with 
ttlona  of  farts  or  with  weight  to  be  given  to  evidence  properly 
Itted;  Graham  v.  Earl.  82  Fed.  73»,  02  Fed.  158,  48  U.  8.  App. 

If  conrt  correctly  InatructB  Jury  on  the  applicable  qnestloaB 
iw,  the  verdict  on  mixed  questions  of  law  and  fact  1b  concln- 

OD  appeal;  State  t.  Jennings.  10  Ark.  452.  holding  where  a 
'  la  submitted  to  a  Jnr;,  appellate  court  cannot  review  tbe 
ence,  nnleas  a  motion  for  a  new  trial  Is  overruled.  Cited,  wltb- 
speclal  application,  dissenting  opinion,  Bnmmerall  v.  Thorns,  8 

314,  317. 

Iveraa  poanwlon.—  When  one  enters  in  privity  wltb  the  owner, 
statnte  does  not  begin  to  run,  until  there  1b  a  clear,  positive  and 
1  disavowal  of  his  title  bronght  home  to  bis  knowledge,  p.  296. 
tie  dUng  caaea  have  widely  approved  and  followed  this  holding, 
y  are  in  part  as  foUows;  Taylor  v.  Benham,  5  How.  276,  12 
L51,  holding  the  statnte  did  not  begin  to  ran,  nntll  a  demand 
<  made  open  the  executor  for  bis  money;  Root  v.  Woolworth, 
n.  S.  416,  87  L.  1127,  14  8.  Ct  140,  until  party  gave  notice  that 
holding  was  adverse,  defendant  could  treat  It  as  Bubordlnate 
ds  title;  Cal.  &.  Ore.  L.  Co.  v.  Mung,  12  Sawy.  243.  20  Fed.  838, 
ling  that  a  tenant  cannot  deny  his  landlord's  title;  McClaskcy 
iarr,  42  Fed.  815,  617,  holding  It  did  not  follow,  from  the  facts, 
;  the  defendants  had  title  by  adverse  possession;  Mitchell  v. 
l>hy,  43  Fed.  427,  as  husband's  possession  was  subordinate,  wife 
Id  not  avail  herself  of  the  statute  nnleBS  she  had  renounced  tbe 
'ity;  McClaskey  v.  Barr,  47  Fed.  161,  Culver  v.  Rhodes,  87  N. 
SS4,  Btonestreet  v.  Doyle,  75  Va.  379,  and  Boggess  v.  Meredith. 
W.  Ta.  24,  all  holding  statute  would  not  run  against  co-tenant 
ess  he  had  notice  of  the  adverse  claim;  Graydon  v.  Hurd,  65 
1.  727,  6  U.  S.  App.  610,  holding  possesBlon  of  grantee  of  mort- 
ee,  after  foreclosure.  Is  that  of  tenant  by  sufFerance,  and  does 

become  adverse  until  disavowed;  Kennedy  v.  Towneley,  16  Ala. 
,  ODd  Alexander  v.  Polk,  39  Miss.  765,  both  holding  poBsession 
[>atly  setting  up  statnte  most  have  been  notorious  and  adverse; 
Jiard  v.  Deuflon,  72  Ala.  546,  Catlln  v.  Decker.  38  Conn.  266,  Eigg 
Jook,  4  Glim.  851,  46  Am.  Dec  478,  O'Halloran  v.  Fitzgerald.  71 
58,  Holman  v.  Bonner,  63  Miss.  134,  and  Udell  v.  Peak.  70  Tex. 
,  7  S.  W.  788,  all  holding  possession  of  one  entering  as  tenant 
«  not  t>ecome  adverse  until  disavowal  and  notice  of  it  to  tbe 
ner;  Boyle  v.  Wallace,  81  Ala.  356,  8  So.  19B,  holding  possession 
mortgagor  Is  not  adverse  to  mortgagee  buying  from  purchaser 
Bole;  Rlngo  v.  WoodrafT,  43  Ark.  491,  WhltUngton  v.  Flint,  43 
L  521.  61  Am.  Bep.  583,  Medley  r.  ElUott  62  111.  535,  Holmes 
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V.  Turner's  F.  Co.,  ISO  Mass.  649,  28  N.  M.  311,  0  L.  R.  A.  2 
THpe  T.  Marcy,  88  N.  H.  44S,  and  Doyle  v.  Mellen.  15  R.  I.  526.  8  A 
710,  aU  holding  posaesalon  of  mortgagor  is  not  ajlvL>rse  unless  thi 
1b  as  open  denial  of  inortgagee'e  title,  Buch  aa  to  give  lilm  not! 
Cunnlngbam  t.  Hawkins,  24  Cal.  411,  8S  Am.  Doc.  77.  holding  p 
session  was  not  adverse,  since  party  beld  In  subordination  to  mt 
gagor;  Brooks  t.  Hyde,  37  OaL  374,  and  Crelgb  v.  Henaon,  10  Gn 
233,  wbere  grantor  remains  In  poBsesslon,  he  Is  tenant  at  will 
the  grantee;  Warren  t.  Adams,  19  Colo.  525,  3G  Pac.  606,  bold: 
Btatnte  does  not  begin  to  mn  against  a  resulting  trust,  until  It 
repudiated,  and  cestui  que  trust  has  aottce;  dissenting  opinion,  Sn 
merall  t.  Thoms,  3  Fla.  317,  majority  holding  where  member 
family  has  poaseselon  of  slave  under  claim  of  right  known  to  ' 
others,  It  la  adverse;  Bcott  v.  Haddock,  11  Ga.  2G5.  and  Pace 
Payne,  73  Oa.  677,  holding  statute  does  not  begin  to  run  until  ' 
acts  of  trustee  are  such  as  to  preclude  ail  doubt  as  to  the  charac 
of  the  holding  of  the  property  or  want  of  knowledge  of  the  ce^" 
que  trusts. 

Elsewhere  the  syllabus  principle  bas  been  afnrmed  and  re) 
upon  as  follows:  Dissenting  opinion,  Rawson  v.  Fox,  65  DL  : 
majority  declaring  that  mortgagee  can,  under  the  statute  of  11m: 
tlons,  gain  title  by  obtaining  deed  under  a  Told  proceeding,  w! 
out  notice  for  forecloanre,  and  the  payment  of  ta.^es;  Stout  v.  Dl 
rill,  35  Iowa,  63,  holding  tenant  could  not  acqalre  interest  of  mii 
having  right  to  redeem,  and  set  It  up  against  lila  IcEsor;  T.iverm 
V.  Gl^  of  Maquoketa,  86  Iowa,  361,  holding  that  continnauce 
possession  of  laud  dedicated  to  public  will  not  glre  title  by  [ 
scrlption;  Dewey  v.  McLain,  7  Kan.  132,  12  Am.  Rep.  420,  hoKi 
that  where  life  estate  is  seized  the  statute  does  not  .iffect  the 
versioner;  Ooodman  v.  Malcom,  B  Kan.  App.  207,  48  Pac.  443.  -n-L 
tenant  repudiates  landlord's  title,  latter  is  enHtlod  to  an  actinr 
recover;  Miller  v.  Lang.  99  Mass.  14,  holding  that  a  tenant  In  i 
session  cannot  hold  over,  under  a  claim  of  title  In  hia  wife:  Graf 
V.  Grafton,  fi  Bmedes  &,  M.  90,  holding  what  will  constitute  advc 
possession  depends  upon  the  circnmstances  of  the  t'ase:  Hamlltoi 
Boggess.  63  Ho.  249,  holding  change  from  friendly  to  adverse  i 
session  must  be  brought  to  the  knowledge  of  the  owner:  New  Mai 
V.  Smart,  45  N.  H.  103,  holding  possession  la  deemed  nitverae  fi 
Ume  when  disavowal  of  cestui  que  trust  Is  brought  to  the  knc 
edge  of  the  trustee;  Boseboom  r.  Van  Vechten.  5  Den.  42G,  b. 
Ing  person  In  adverse  possession  btia  sufflcleut  estate  to  autbo 
a  fine;  Stockwell  t.  Phelps,  84  N.  T.  868,  90  Am.  Dec,  712,  hold 
party  in  adverse  possesion,  may  pass  legal  title  to  crops  ralsiil 
land;  Sherman  v.  Kane.  86  N.  T.  67,  69,  holding  that  grantor  \i 
warranty  may,  subsequent  to  delivery  of  grant,  originate  an 
verse  posaesalon:  Baonon  v.  Brandon,  34  Pa  St.  2(57,  7-j  .\ra.  [ 
659,  holding  second  husband  of  widow  of  life  tenant  holds  in  s 


ZeUer*!  Lmbm  t.  Ecberl  4  How.  28&-298 

atlon  to  owner;  Cadwalader  t.  App,  81  Fa.  St.  211,  Creebmur 
eekmnr,  75  Vb,  436,  uid  Holvey  v.  Holvey,  92  Va.  186,  23  S. 
4,  all  boldlDK  atatote  does  not  mn  until  privity  Ib  aevered  by 

nneqolTOCftl  act;  Clarke  t.  McClore,  10  Oratt.  311,  813,  hoM- 
eodee  entering  ander  an  executory  contract  of  sale,  holds  In 
'dlnadon  to  owner;  Nellaon  t.  Orlgnon,  8S  Wis.  66S,  56  N.  W. 
holding  poBSesalon  of  wife  of  mortgazor    was    not    adverse. 

In  13  Am.  Dec.  71,  note,  on  tills  topic,  collectinfr  authorities. 
,  wltbont  special  application.  In  Hnnter  t.  Marlboro,  2  Wood. 

188.  F.  a  8,908.  Wood  v.  Commissioners  of  Bridges,  122  Mass. 
llssentlng  opinion,  Dubois  t.  Oampau,  28  Mich.  318,  and  Trua- 
T.  Jennings,  40  S.  C.  178,  42  Am.  St  Bep.  863,  18  8.  B.  260. 
itlngnlahed  In  Vetterleln  t.  Barnes,  6  Fed.  703,  holding  claim 
d,  where  plaintiff  had  full  knowledge  of  the  adverse  claim; 
•  T.  McCUskey,  70  Fed.  644,  M5.  37  U.  S.  App.  1,  holding 
salon  of  a  tenant  In  common  may  become  adverse  to  co-tenants, 
mt  glrlng  them  actual  notice  of  ouster;  De  lAucey  v.  Oanong, 
T.  23,  holding  tenant  does  not  forfeit  bis  estate  by  retuBlDf  to 
rent,  and  claiming  fee  as  his  own. 

septlons  must  be  taken  at  the  trial,  p.  297. 
ed  and  followed  In  dissenting  opinion,  Bram  t.  United  States, 
7.  8.  671,  42  L.  683,  18  S.  Ot  188,  declaring  that  there  was  no 
a  objection  and  exception  to  the  admission  of  the  testimon;; 
V.  Jennings,  10  Ark.  449,  holding  statement  In  bill  of  excep- 
that  plaintiff  abandoned  part  of  the  counts  of  his  declara- 
famishes  no  evidence  of  such  fact 

II  of  sxMptlona  should  contain  only  so  much  of  the  evidence 
necessary  to  present  the  legal  questions  raised  and  noted,  p. 

«d  and  rule  applied  In  Phillipg  v.  Preston,  5  How.  288.  12  L. 
and  Arthurs  v.  Hart,  17  How.  14,  ID  L.  33,  holding  statute  of 
liana  requiring  courts  to  have  testimony  taken  down  In  all 
1,  where  an  appeal  lies  to  Supreme  Court,  does  not  Include 
I  carried  up  by  writ  of  error;  United  States  v.  Morgan,  11  How. 
LS  K  645,  If  court  can  ascertain  the  substance  of  the  facts,  and 
inestlons  on  which  the  Judge  Instructed  the  Jnry  from  the  bill 
:cepdons,  It  will  decide  the  case;  Johnstone  t.  Jones,  1  Black, 
IT  K  120,  Phoenix  L.  Ins.  Co.  v.  Etaddln,  120  U.  B.  194,  30  L. 
7  8.  Ot  506,  Prichard  v.  Budd,  76  Fed.  710,  42  U.  S.  App.  186. 
Baton  T.  Ore.  B.  *  N.  Co.,  22  Or.  BOO,  30  Pac.  312,  reaffirming 
■ale;  Grand  Trunk  By.  Co.  v,  Ives.  144  U.  8.  414,  86  L,  488,  12 
t  682,  holding  that  as  the  record  falls  to  show  an  exception 
a  at  trial  based  upon  the  lack  of  evidence,  tn  this  parUcular, 
>bjectlon  la  not  before  the  court;  Phoenix  Assur.  Co.  v.  Lucker, 
M.  248,  42  U.  a  App.  Ill,  holding  the  exception  was  too  gen- 
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eral;  Pons  y.  Hart,  5  Fla.  461,  holding  that  conrt  Is  confined  to 
questions  presented  by  the  bill  of  exceptions;  Robinson  y.  L'Bngle, 
13  Fla.  499,  holding  that  memorandum  made  by  clerk  of  the  conrt 
Is  not  a  part  of  the  record.  Cited,  without  special  application,  in 
Locke  y.  United  States,  2  Oliff.  577,  F.  C.  8,442. 

Miscellaneous.—  Miscited  in  Allen  y.  Blunt,  2  Wood,  ft  M.  143,  F. 
O.  217. 

4  How.  298^17,  11  L.  988,  KNOX  y.  SMITH. 

Equity.— Equity  has  not  jurisdiction  of  a  bill  by  a  Judgment 
creditor,  who  had  levied  upon  property  of  debtor,  against  claimant, 
under  a  deed  of  trust,  who,  the  bill  alleged,  had  the  property  taken 
from  marshal  by  sheriff  under  order  of  State  court  The  remedy 
at  law  is  adequate,  p.  316. 

Cited  and  relied  upon  In  Lewis  y.  Cocks,  23  Wall.  470,  23  L.  71, 
dismissing  bill  to  recover  possession  of  land,  where  ejectment  would 
be  an  adequate  remedy;  The  Celestine,  1  Biss.  9,  F.  C.  2,541,  holding 
State  court  has  exclusive  control,  where  vessel  has  been  seized  under 
State  laws;  Knevals  v.  Fla.  O.  &  P.  R.  Co.,  66  Fed.  228»  23  U.  S. 
App.  549,  holding  equity  could  not  maintain  jurisdiction  on  ground 
of  trust,  not  related  to  the  subject  of  the  suit 

Equity.—  Complainant  cannot  have  relief  on  a  case  not  made  by 
his  bill,  but  by  the  answer,  p.  317. 

Cited  in  Moran  v.  Palmer,  13  Mich.  372,  holding  no  relief  could 
be  granted,  as  the  case  shown  by  the  evidence  differed  from  that 
stated  in  the  bllL 

4  How.  317-327,  11  L.  992,  OOOKHNDORFBR  v.  PRESTON. 

Notary  is  a  competent  witness  to  prove  presentment,  etc.,  though 
liable  to  the  plaintiff  for  negligence,  p.  325. 

Cited  and  appUed  in  Mish  v.  Main,  81  Md.  43,  31  Ati.  800.  ad- 
mitting evidence  of  notary  that  he  had  protested  for  non-payment 
paper  of  the  corporation. 

Bills  and  notes.— Usage  in  District  of  Columbia  not  to  demand 
payment  of  notes  until  the  day  after  the  third  day  of  grace,  applies 
to  notes  discounted  by  the  banks,  and  not  to  those  left  for  collection, 
p.  326. 

Cited  in  Hill  v.  Norvell,  3  McLean,  585,  F.  C.  6,497,  holding  that 
usage  applies  only  to  notes  negotiated  by  the  bank,  those  left  for 
collection  are  due  on  the  third  day  of  grace. 

Usage,  when  sanctioned  by  judicial  decisions,  becomes  the  law  of 
the  place,  p.  326. 

Cited  and  applied  in  Adams  y.  Otterback,  15  How.  544,  646,  14 
L.  808,  809,  holding  the  evidence  insufficient  to  establish  usage; 
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aaoa  t.  Ballroad,  «  N.  H.  222,  88  Am.  Dec.  206.  holding  tbat 
les  are  deemed  to  contract  wltb  reference  to  known  existing 

[CS. 

tstlnciiisbed  In  Oloncester  Ine.  Go.  t.  Younger,  2  GnrL  338,  F. 
,487,  bolding  that  decisions  of  State  conrt  are  not  evidence  of  a 
1  naace,  wtiich  controls  the  l&w  merchant. 
Mg«  may  modify  the  law  merchant,  p.  826. 
ited  In  TaylOT  v.  OarpNiter,  2  Wood,  ft  M.  8,  P.  0.  13,7SS,  hold- 
eWdence  of  usage  abroad  Is  no  bar  to  a.  recovery  here;  United 
.em  V.  The  Beindeer,  27  Fed.  Cos.  761,  holding  usage  does  not 
:ect  one  breaking  a  law. 

ow.  327-S86,  11  L.  996,  RANKIN  T.  HOTT. 

abllo  offlcera —  It  Is  presumed,  that  the  appraisers  and  collector 
id  In  conformltj  with  their  duty,  and  that  If  collector  levied  duty 
loaformit;  with  appraisers'  act,  the  latter  was  at  his  reqneat,  p. 


Ited  and  appUed  Id  Noflre  v.  Boited  Stales,  164  V.  S.  660,  41  L. 
.  17  8.  Ct  213,  holding  that  a  marriage  license  carries  with  it  the 
nimptloa  that  atatutoiy  pre-reqolsltes  have  been  compiled  with; 
-  Ace.  8oc.  V.  Splro,  M  Fed.  761,  presuming  In  favor  of  a  cer- 
^ate  by  a  depntj,  that  the  clerk  was  absent.  Cited  In  In  re 
rnback,  44  Fed.  419,  without  special  appllcatlou. 
hiUea.—  Appraisal  made  in  a  proper  case  must  be  followed  by 
coUecttH',  and  verdict  ol  Jury  dlff^ng  from  It  In  amount,  can- 
Impair  the  propriety  of  his  f  ollowinK  It,  p.  330. 
!1ted  approvingly  and  relied  upon  In  Greely  v.  Thompson,  10  How. 
,  IS  L.  404,  holding  collector  could  not  remove  appraiser  without 
3e  grave  public  ground,  beyond  a  mere  difference  of  opinion; 
rtlett  V.  Kane,  16  How.  273,  14  L.  936,  holding  where  Importer 
hdrew  his  appeal,  be  could  not  afterwards  complain  of  an  over- 
Imate;  Belcher  v.  Llns,  24  How.  522,  626,  16  L.  757,  TC8,  holding 
.t.  Id  the  absence  of  fraud,  the  decision  of  the  appraisers  was 
il;  Bamshaw  v.  Dnlted  States,  146  D.  8.  66,  36  L.  889,  13  8.  Ct. 
and  United  States  v.  McDowell,  21  Fed.  664,  both  declaring 
.t  a  reappralsement  of  imported  goods,  when  properly  conducted, 
binding;  Passavant  v.  United  States,  148  TJ.  S.  219,  37  L.  428,  13 
Dt  S75,  holding  Circuit  Conrt  has  no  Jurisdiction  to  review  de- 
Ion  of  appraisers,  acting  In  pursuance  of  law;  Thomson  v.  Max- 
U,  2  Blatchf.  389,  F.  C.  13,983,  holding  that  collector  should  assess 
ies  upon  appraised  value,  notwithstanding  there  Is  a  sworn  lu- 
ce; Odbermann  v.  Merritt,  Z2  Blatchf.  43,  19  Fed.  409,  holding 
iraiser  cannot  testify  and  contradict  his  report;  Durand  v.  Law- 
ce,  2  Blatchf.  398,  F.  C.  4,187,  holding  that  In  acUon  to  recover 
ies,  plaintiff  could  not  question  validity  of  appraisement;  United 
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States  T.  Sowers,  27  FenL  Cas.  1277,  holding  statute  makes  the 
dsion  of  collector  respectlnK  amount  of  datlea  concloslTe,  tii 
owner  appeals  within  ten  dajs;  SazonvlUe  kllllE  v.  RtiReell.  1 
123,  holding  appraisement  Is  conclnsive,  in  absence  of  appeal;  Un 
States  T.  Long,  18  Fed.  20,  holding  decision  ol  secretary  of  treai 
upon  appeal  Is  binding  npon  the  goTemment,  and  connot  be  chai 
b7  a  subsequent  order.  Glted,  without  special  application.  In  Sbe 
T.  Austin.  1  Cliff.  393.  F.  0.  12.752. 

Distinguished  In  KimbaU  v.  The  Collector.  10  Wall.  453.  4*1 
L.  968,  holding  appraisement  less  than  the  Invoice  value  Is  inv 
under  act  of  Congress;  Bailey  t.  Ooodrtch,  2  CHIT.  tiOO,  F.  O. 
holding  that  appraisement  of  goods  subject  to  specific  duties  Is 
coDClusiTe. 

4  How.  330-352,  11  L.  1000,  BABBIS  V.  BOBIKSON. 
NotiM  to  Indoner  ma;  be  given  by  any  agent  of  the  holdei 


Vt. 


Cited  approringly  on  this  point  in  National  Bank  i 
Am.  R^.  S16. 


Notary,  having  possession  of  note,  is  presumed  h 
holder,  for  the  purpose  of  giving  notice  of  dlsbonor,  i 

Cited  and  applied  In  Palmer  v.  Whitney,  21  lud.  m,  lioiaing  i 
notary  giving  notice  of  protest  does  not  act  ofH(.*ially,  aad  bis  si) 
ture  without  seal  Is  sufficient;  Swayze  t.  Britton,  17  Kan.  62S. 
clarlng  that  It  Is  no  part  of  the  official  duti'  ut  a  notary  to  i 
noUce  of  protest  Cited  In  90  Am.  Dec.  608,  note,  protest  Is  not 
deuce  of  notice  by  law  merchant,  bnt  by  statute  only,  tolled 
authorities. 

Bills  and  notice.—  Facts  being  found  by  a  Jury,  the  quesUoi 
due  diligence  of  one  giving  notice  of  dishonor  Is  one  of  law,  p.  ; 

Cited  and  applied  In  Watson  v.  Tarpley,  IS  How.  519,  15  L.  J 
holding  that  the  regularity  of  the  proceedings  as  to  protest  1 
question  of  law;  Townsend  v.  Lorain  Banlc,  2  Olilo  St  353.  w 
notice  is  written  and  undisputed,  its  sufficiency  is  for  the  coui 

Bills  and  notes.— There  Is  no  absolute  obligation  iucumbent 
the  notary,  giving  notice  of  dishonor,  who  does  uot  know  the  r 
dence  of  the  Indorser,  to  inquire  of  the  holder  of  the  note,  p.  34' 

Cited  in  Whitrldge  v.  Blder,  22  Hd.  561,  holding  that  not 
neglecting  to  apply  to  maker  of  note  for  information  as  to  whi 
aboute  of  indorser  tailed  in  ills  duty. 

Distinguished  In  Bartlett  v.  Isbell,  31  Conn.  301,  83  Am.  I 
149,  holding  It  Is  not  an  element  of  due  diligence,  that  the  ow 
should  communicate  his  knowledge  of  the  Indorser's  residence 
the  holder  for  collection. 
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tilff  tjnA  DotM.—  If  due  dlllKence  la  used  In  sending  notice  of 

lonor  to  Indorser,  It  Is  Immaterial  whether  It  Is  received  or  not, 

49. 

ited  and  rule  followed  in  Lambert  t.  Ghlselln,  9  How.  S68,  559, 

li.  257,  holding  notice  Is  sent  after  due  diligence,  subsequent  In- 

natlon  as  to  the  tme  residence  of  the  Indorser  does  not  render 

wond  notice  aeceaaary;  Burk  v.  Shreve,  39  N.  J.  L.  219,  whether 

diligence  has  been  need  depends  upon  the  circuin stances;  Her- 
t  T,  Servln,  41  N.  J.  L.  227,  where  notary  Inquired  at  bank  where 
er  Is  payable,  and,  npon  Information  received,  addreasea  notice. 

Jury  are  justified  in  finding  that  he  has  used  due  diligence: 
lyon  T.  Montfort,  Busb.  374.  holding  proof  Insufflcieat  to  show 

diligence;  Cent  N.  B.  t.  Adams,  11  S.  0.  456,  32  Am.  Rep. 

holding  due  diligence  had  been  exercised,  though  there  was  no 
t-offlce  where  notice  was  sent;  American  N.  Bank  v.  Junk  Bros,, 
,  Go.,  94  Tenn.  628,  80  8.  W.  754.  2S  L.  R.  A.  4&1,  holding  notice 
d  wben  received  by  assignee  of  insolvent  corporatioa.  Olted  la 
},  9  iDd.  283.  collecting  antborltles. 

[IsceUaneous.—  Mlscited  in  Brlggs  v.  Spencer,  8  Rob.  (La.)  268, 
^  in  note,  2  Am.  Dec.  228. 

low.  863-379.  11  L.  1008,  FOXCBOFT  t.  MALLBTT. 
onsbuctloii. —  Where  mortgage  referred  to  deed  to  mortgagor, 
cuted  on  the  same  day,  both  deeds  may  be  construed  together, 
178. 

ited  and  applied  in  Hogg  v.  Emerson,  6  How.  482,  12  L.  624. 
ling  that  the  speclflcatlon  conetitutes  a  part  of  tbe  patent,  and 
f  must  be  construed  together;  Clark  v.  Insurance  Co.,  8  How.  246, 
j.  1065,  and  Clark  v.  Insurance  Co.,  2  Wood,  ft  M.  481,  F.  C.  2,829, 
ere  policy  referred  to  representations,  parol  evidence  was  ad- 
ted  to  prove  that  they  were  actually  made. 
"edsnQ  courts.—  Decision  of  highest  State  court  coDstruing  a 
d  by  common-law  rules  Is  not  binding  on  Volted  States  court, 
t79. 

:ited  and  applied  In  Russell  v.  Southard,  12  How.  148,  13  L.  931, 
Dslng  to  be  bound  by  State  court  decisions  In  determining 
ether  instmment  was  a  deed  or  a  mortgage;  dlasenUng  opinion, 
d  Scott  V.  Bandford,  19  How.  603,  10  L.  783,  majority  following 
tsourl  decisions  that  a  slave  does  not  gain  his  freedom  on  being 
en  to  a  State  where  slavery  Is  not  permitted;  Gloucester  Ina. 
V.  Younger,  2  Curt  338,  F.  0.  5,487,  and  Talcott  v.  Fine  Grov^  1 
pp.  124,  F.  0.  13,735,  holding  decisions  of  highest  State  court 
not  govern  upon  qnestlonB  of  general  commercial  law;  dissent- 
opinion.  Mutual  Fire  Ins.  Co,  v.  Furniture  Co.,  108  Mich.  184. 
N.  W.  1009,  84  L.  R,  A.  700,  and  n.,  majority  holding  decree  of 
uols  court,  after  the  insolvency  of  a  corporation,  was  binding 
in  policyholders  in  suit  brought  here   to  enforce   assessnieute 
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made  by  the  receirer.    Cited,  without  partlcnlar  application.  In  Hart 
V.  Burnett,  16  GaL  003.    See  note,  4  Am.  Dec.  257. 
Miscellaneous.— Mlfidted  In  English  y.  Helms,  4  Tex.  234. 

4  How.  88(M04,  U  L.  1020,  STIMPSON  v.  WESTCHESTER  B,  B. 
00. 

Bill  of  exceptions.— The  points  excepted  to  should  be  set  ont 
specifically,  p.  401. 

Cited  and  applied  In  Pons  y.  Hart,  6  Fla..  461,  holding  appellate 
court  is  confined  to  the  questions  presented  by  the  bill  of  excep- 
tions; Bobinson  y.  L'Bngle,  13  Fla.  490,  holding  memorandum  made 
by  clerlL  of  the  court  Is  not  a  part  of  the  record,  and  does  not  dis- 
pense with  the  bill  of  exceptions. 

Patent. —  Whether  renewed  patent  Is  substantially  for  a  dlif erent 
inyentlon  Is  a  question  for  the  jury,  p.  404. 

Patent.—  Under  acts  of  1832  and  1836  no  use  of  the  thing  patented 
prior  to  a  surrender  on  account  of  a  def ectiye  specification,  can  con- 
fer a  right  to  continue  the  use,  after  the  reissue  of  the  lett^s  in  a 
corrected  form,  p.  402. 

Cited  and  principle  followed  in  Battin  y.  Taggert,  17  How.  84, 
15  L.  41,  holding  that  a  dedication  to  the  public  did  not  accrue  in 
the  interyal  between  the  original  patent  and  reissue;  Howe  y.  Wil- 
liams, 2  Cliff.  262,  F.  C.  6,778,  Hussey  y.  Bradley,  5  Blatchf.  149,  F. 
0.  6,946,  and  McWiUlams  Mfg.  Co.  y.  Blundell,  11  Fed.  421,  all  hold- 
ing It  is  no  defense  to  a  reissued  patent,  that  respondent  had  used 
the  inyentlon  with  impunity  before  the  patent  was  amended; 
Agawam  Co.  y.  Jordan,  7  Wall.  607,  609,  19  U  183,  184,  holding  on 
bill  for  infringement,  allegation,  in  answer,  of  sale  and  use  '*  prior 
to  the  filing  of  the  application,'*  is  insufficient;  Jones  y.  Sewall.  3 
Cliff.  588,  F.  C.  7,495,  and  Henry  y.  Soap-Stone  Stove  Co.,  11  Fed. 
Cas.  1180,  holding  neither  the  use  of  an  inyentlon  by  the  author 
for  purposes  of  experiment,  nor  its  sale  without  his  consent  will 
depriye  him  of  his  right;  Blanchard  y.  Haynes,  3  Fed.  Cas.  628, 
holding  one  building  machine  between  expiration  of  patent  and 
extension,  had  no  right  to  use  it  after  the  second  extension  took 
effect 

Patent.—  Beissue  by  the  commissioner  of  patents  surrendered  on 
account  of  defectiye  specifications,  can  only  be  attaclced  for  un- 
fairness  in  the  transaction,  p.  404. 

The  following  are  the  citing  cases  affirming  and  relying  upon  this 
holding:  Seymour  y.  Osborne,  11  WalL  543,  545,  20  L.  38,  39,  hold- 
ing act  of  commissioner  in  accepting  a  surrender  and  granting  a  re- 
issue is  not  re-examinable  by  Circuit  Court,  unless  it  is  apparent 
that  he  has  exceeded  his  authority;  Forbes  y.  Barstow  Stoye  Co.,  2 
Cliff.  387,  F.  C.  4,928,  Jordan  y.  Dobson,  2  Abb.  (U.  S.)  404,  F.  G. 
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5ia.  Hoaaer  v.  Bradley,  B  Blatchf.  141.  P.  C.  CM6,  Blake  v.  Stafford. 
BlatcU.  200.  P.  C.  1,604,  and  French  t.  Rogers.  9  Fed.  Oaa.  T90. 
1  htridlng  tlie  prima  fade  preenrnptlon  Is  tbat  a  reisBiied  patent 
u  been  properlj  surrendered  and  reUsned;  Gear  t.  OroaTenor,  1 
olmes,  219,  F.  O.  &,291,  holding  the  Issuing  of  a  patent  Is  prima 
ide  evidence  that  legal  prerequisites  tasve  been  complied  with, 
«lta]8  not  being  necessary;  TUghman  v.  Mitchell,  9  Blatchf.  27. 
.  0.  14,041,  If  extension  of  patent  Is  regular  on  Its  face,  no  qoes- 
on  of  irreKDlarit;  or  fraud  can  bo  raised  by  an  infringer;  Allen 

Slant,  2  Wood.  *  M.  139.  157,  F.  0.  217,  holding  presumption 
■at  relaane  was  legally  made  may  be  rebutted  by  evidence;  Hoff- 
BlDa  T.  Brandt,  12  Fed.  Gas.  205,  holding  the  reissued  patent.  In 
le  absence  of  proof  of  fraud,  Is  prima  facie  evidence  that  there 
us  been  no  abandonment;  Parham  v.  Amer.  B.,  etc.,  Co.,  18  Fed. 
as.  1098,  and  Thomas  v.  Shoe  M.  Mfg.  Co.,  23  Fed.  Cas.  971,  hold- 
ig  fraud  will  not  warrant  a  re-examination  of  declelon  of  commis- 
oner  In  granting  a  reissue;  Whltely  v,  Swayne,  29  Fed.  Gas.  1047, 
oldlng  It  la  competent  to  Inquire,  If  commissioner  exceeded  his 
Qthorlty;  Smith  v.  Herriam,  6  Fed.  US,  h<rfdlng  that  decision  of 
jmmleeloner  of  patent  as  to  mere  neceeslty  of  reissue  Is  conclu- 
Ive;  Combined  P.  Gar  Go.  v.  Lloyd,  11  Fed.  151,  holding  commls- 
lon  on  reissue  can  insert  new  claims,  founded  on  the  original  in- 
entlon,  am  exhibited  by  the  specifications.  GIted  In  10  Bisa.  418, 
ote,  on  r^BSue  of  patent  Olted.  without  special  application,  in 
lahoon  v.  Ring,  1  Ollff.  632,  P.  G.  2,292.  and  dissenting  opinion, 
irookB  V.  Flske,  IB  How.  228,  14  L.  672. 

Distlngnlahed  In  Gahart  v.  Austin.  2  Gllff.  534.  P.  O.  2,288,  hold- 
ng  that.  In  an  application  for  a  reissue,  the  decision  of  the  com- 
ilBsloner  Is  not  conclusive  that  the  Improvements  »et  out  In  the  re- 
SBue  are  a  substantive  part  of  the  Invention  secured  iu  the  original, 
denied  In  Woodward  v.  Dlnsmore.  30  Fed.  Gas.  550.  holding  that  the 
Tlglnal  and  reissued  patents  are  for  the  court  to  construe. 

Miscellaneous.'-  Mlsclted  in  Feltus  v.  Starlie,  12  La.  Ann.  799. 

1  How.  404-.420,  11  L.  1031,  SMYTH  v.  STRADEK. 

BUIb  and  notea  —  Bona  fide  holder.—  Indorsee  for  value,  without 
lotice,  and  before  maturity  of  note  fraudulently  drawn  by  a  part- 
ler  In  firm  name  and  made  payable  to  himself,  may  maintain  action 
Igalnst  firm,   p.  416. 

Cited  and  appUed  In  Bradford  v.  WtUlams,  4  How.  588,  It  L.  1115, 
loldlng  fact  tbat  one  of  the  obUgors  was  also  an  obligee,  was  no 
lefense  in  suit  brought  by  assignee  of  bond;  Buchanan  v.  Savings 
[nst,  84  Md.  434,  SO  Atl.  1100,  holding  same  as  cited  case. 

Partnership. — If  a  partner  draws  note  in  name  of  Arm  payable 
to  himself,  and  Indorses  It  for  a  penonal  consideration.  Indorsee. 
Vol-  IV  — 33 
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with  knowledge.  It  was  antedated,  cannot  malDtaln  action  agt 
Arm,  p.  418. 

Cited  and  applied  In  Lang  v.  Waring,  17  Ala.  167,  holding  lnd< 
ment  la  partnership  name  of  not«  for  benefit  of  third  person  b; 
partner  Imposes  no  llahlllty  on  the  firm. 

Witness, —  A  partj  to  a  negotiable  note  cannot  Impeach  11 
hla  testlmoD7,  p.  417. 

Cited  In  Goodwin  t.  Chadtrick,  S6  M&  1&4,  holdli^  In  action  b; 
dorsee  against  maker's  Indorser,  If  not  Interested,  ma^  testify  tc 
execntlon  and  valldltr  of  the  note. 

MlBceUaneoQB. —  Cited  In  Pone  v.  Hart,  6  Fla.  401,  an<l  Robli 
T.  L'Engle,  13  Flo.  499,  to  point  that  points  excepted  to  should  bi 
out,  spedScally.  In  the  bilL 

4  How.  421-448, 11  L.  1038,  MACKAT  7.  DILLON. 

Orants. —  The  act  of  1812,  confirming  claims  to  commons  ol 
Louis,  did  not  adopt  the  evidence  laid  before  the  board,  and 
boondarl^  were  left  open  for  settlement  by  litigation,  p.  4-lC. 

Cited  and  applied  in  Carondelet  t.  McPheraon,  20  Mo.  109. 
201,  and  Carondelet  t.  St  Louis.  25  Mo.  464,  holding  title  of  Ce 
delet  to  common,  under  act  of  1812,  may  be  establlelied  witho 
survey,  by  proof  of  user;  dissenting  opinion.  Dent  v.  Slgeraoi 
Mo.  616,  D17,  majority  holding  It  was  not  necessary  that  au 
made  by  Burreyor-general  be  approved  by  commissioner  to  b« 
tborltatlve. 

Sorrs;  made  at  the  Instance  of  the  inhabitants  of  8t  Lonla 
presenting  their  claim  to  commons,  was.  In  Its  nature,  a  private 
vey.  not  binding  on  the  United  States,  or  others,  p.  447. 

Cited  approvingly  and  relied  upon  In  Les  Bols  v.  Bramell.  4  I 
467,  11  L.  1064,  holding  that  a  private  survey  Is  not  codcIi 
against  the  party  presenting  it,  to  show  the  boundaries  of  the  cl 
but  Is  proper  evidence  for  the  Jury;  Kennedy  v.  Hunt.  7  How. 
594,  12  L.  832,  833.  rejecting  evidence  of  private  8ur\-oy  lutrod 
to  give  court  Jurisdiction;  BIssell  v.  Penrose,  8  How.  RSi*.  12  L. 
holding  a  private  survey  Is  sufficient  to  reserve  from  eale,  nude: 
of  1811.  lands  claimed  under  Spanish  concessions;  Gultard  v.  S 
dard.  16  How.  508,  012,  14  L.  1036,  1038,  holding,  under  act  of 
confirmation  did  not  depend  upon  a  grant  or  a  survey :  Water 
V.  Smith,  13  Cal.  416,  holding  occupation  and  cultivntlon  were 
binding  on  the  Mexican  government,  or  upon  the  new;  Bidde  B 
V.  Merced  M.  Oo.,  14  CaL  369,  holding  fraud  founded  on  a  vaii 
between  a  urlvate  and  the  official  survey  is  not  a  good  daf. 
Ledoux  V.  Black,  S  La.  Ann.  BIS,  holding  private  survey  no  eviil 
of  location  against  the  defendants;  State  v.  Ham,  19  Mo.  604 
daring  there  was  no  survey  of  the  claim  which  was  binding  i 
the  United  States. 

Distluguished  In  Carondelet  v.  Dent,  18  Mo.  2&L 
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tadwal  oonrta  —  Appall  and  error. —  Wben  evidence  admitted 
Btate  conrt  hu  been  allowed  to  affect  a  qneatloii  of  title  arising 
ler  an  act  of  Oongreaa,  a  United  States  court  may  re-examine 
decision  admitting  such  evidence,  p.  447- 
)lted  to  this  point  In  Dower  t.  Blchards,  ISl  tJ.  S.  667,  38  L.  308, 
B.  Ot  456,  boldlng  Federal  Snpreme  Coart  cannot  review  decision 
State  conrt  upon  a  qaesUon  of  fact. 

Htl«  confirmed  by  act  of  1812,  Is  valid  dtle,  against  one  con- 
ned bT  act  of  1830,  D.  448. 

llted  and  applied  In  Dent  v.  Bmmeger,  14  WalL  318,  20  L.  830, 
ding  elder  confirmee  lias  the  better  title,  without  reference  to  the 
£  of  the  origin  of  their  respective  claims.  Glted  in  St.  Lonia  v. 
ney,  21  Ho.  253,  ai^nendo. 

discellaneoas. —  Cited  In  GbarleTllIe  v.  Ohouteau,  18  Uo.  603,  604, 
having  the  municipal  regulations  of  St  Louis.  Referred  to  Id 
«ulre  v.  Page,  23  Mo.  197. 

low.  449-464,  11  L.  lOCl,  LBS  BOIS  v.  BRAMBLL. 

tablle  lands. —  Act  of  1812  was  a  general  confirmation  of  the 

umons  to  the  dt?  of  St  Louis,  so  far  as  the  lands  of  the  United 

Ltea  were  concerned,  d.  4Q7. 

DIted  iQ  Caroudelet  v.  St  Louis,  2S  Mo.  461,  holding  act  of  1812 

ited  absolute  legal  title  to  the  commons  In  tbe  various  towns. 

Distinguished  as  generaUy  InappUcable,  in  BIsseU  v.  Penrose,  8 

iw.  339.  12  L.  1101. 

Public  lands  —  Private  marrmy  is  not  binding  on  the  rights  of 

J  one.  p.  457. 

31ted  and  applied  In  Waterman  v.  Bmltb,  13  CaL  416,  holding  use 

d  occupation  were  not  binding  upon  the  Mexican  government, 

r  upon  tbls;  Blddle  Boggs  v.  Merced  Min.  Co.,  14  Cal.  359,  holding 

lud  founded  upon  variance  between  private  and  official  survey,  is 

t  a  good  defense.    Approved,  arguendo,  In  Blssell  v.  Penrose,  8 

IW.  339,  12  L.  1104,  Involving  a  St  Louis  land  claim. 

Public  lands. —  Power  to  grant  public  domain  Is  political,  and 

arts  cannot,  without  legislation,  execute  tbe  power,  p.  461. 

Dited  and  principle  followed  in  Kennedy  v.  Hunt,  7  Bow.  602,  12 

832,  holding  courts  are  concluded,  by  the  act  of  Congress,  recog- 

dng  the  UUe  to  be  complete;  United  States  v.  Santa  Fe,  166  U.  8. 

1,  41  L.  88B,  17  S.  Ct  487,  and  United  States  v.  Sandoval,  167  U. 

£93,  42  L.  173,  17  S.  Gt  874,  holding  duty  of  protecting  Imperfect 

[bta  of  property  rests  upon  the  political  department;  Mims  v. 

CgiUB,  39  Ala.  17,  holding  confirmatory  act  vested  no  title,  since 

e  petition  did  not  sufficiently  designate  the  location;  Purvis  v.  Hnr- 

uison,  4  La.  Ann.  423,  holding  no  title  passeil  from  crown  by  tlio 

ecutiou  of  an  order  to  survey;  Thomas  v.  Phillips,  7  La.  Ann.  547, 
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holding  canAnnatlonB  by  CkingT«»B,  made  expr«si4iy  to  ttiose  t 
lug  by  derlvatlTe  title,  oper&te  to  tb«lr  own  use;  Tucker  v.  B 
IS  La.  Ann.  616,  wbere  offlcerg  of  land  departmeat  Imve  orde 
surrey,  after  esamlnlng  question  of  frand,  inch  objection  to 
cannot  be  afterwards  raised  by  an  adTeroe  clalmtint:  Burs* 
Gray,  IS  Mo.  223,  and  Jones  r.  Borden,  B  Tex.  413,  bolding  tbat 
an  Incboate  title  baa  been  confirmed  It  baa  no  standing  in  < 
Slgerson  t.  Hornnby,  23  Mo.  270,  holding  what  has  heon  conflrn 
a  qnestloQ  to  be  ascertained  by  the  eeneral  government;  Joi 
Menard,  1  Tex.  784,  holding  an  order  of  survey  is  not  "  evidcr 
a  rlgiit  to  land,"  nnlees  It  has  been  presented  to  nome  board  of 
commissioners ;  Trimble  v.  Smlthers,  1  Tex.  807.  sinop  the  pe 
ebows  tbe  lands  were  not  surveyed  before  the  closing  of  tbe 
offices,  tbey  still  belong  to  tbe  public  domain. 

Public  landa. —  Confirmation  acta  and  aurvi^y,  ulaie  the  ti 
tbe  same  condition  as  If  a  patent  bad  been  Issued,  p.  4G1. 

Olted  and  followed  in  Bryan  v.  Forsyth,  1&  How.  337,  15  L 
holding  act  of  1S23  conferred  an  indDlent  title,  and  after  si 
tlUe  would  sustain  ejectment,  even  before  a  patent  was  it 
Woodson  V.  Skinner,  22  Mo.  26,  holding  act  of  1831  gave  to  St 
a  fee-simple  to  its  common;  VasQuex  v.  Ewing,  24  Mo.  36,  6( 
Dec.  695.  holding  certificate  of  confirmation  by  recorder  und( 
of  1824,  Is  not  sufficient  to  estabUab  tiUe  to  land  against  one  i 
Ing  tiUe  from  St  Louis;  Dent  v.  Slgerson,  29  Mo.  613,  boldlnj 
flrmatlons  laice  efFect  only  from  the  date  of  the  passage  of  tl 
(see  dissenting  opinion,  519);  Eobblns  v.  Ecbler,  36  Mo.  603,  hi 
the  act  did  not  purport  to  confirm  a  claim  to  commons,  whit 
Isted  only  in  March,  1804;  Qulnney  v.  Denney.  18  Wis.  488, 
part;  took  under  allotment  by  act  of  Oongress,  he  acQuln 
equitable  tlUe  conveyable  by  deed.  Cited,  without  special  a\ 
lion,  In  Doe  v.  Eslava,  9  How,  447,  13  L.  210,  and  Berthold  i 
Donald.  22  How.  341. 16  L.  321. 

DlstlngulBhed  In  St  Louis  t.  Toney,  21  Mo.  2S2,  holding  a 
taken  in  connection  with  acte  of  1812  and  1824,  but  not  1831, 
equivalent  to  a  patent;  Vandersllce  v.  Banks.  3  Gal.  43.  ho 
where  there  Is  an  actual  grant  of  spedfically  described  land,  t 
to  survey  works  no  forfeiture. 

PabUc  landa. —  Confirmatory  act  of  1836,  respecting  Ml 
lands,  excepts  from  Its  operation  lands  previously  confirm< 
acte  of  Congress,  p.  464. 

Cited  and  relied  upon  In  WUlot  r.  Sandford,  19  How.  81.  ; 
L.  549,  650,  and  Dent  t.  Emmeger,  14  Wall.  313.  holding  elde 
flrmaUon  gives  the  better  tiUe;  Warren  v.  Sbuman,  n  Tex.  455, 
Ing  doctrine  that  a  confirmation  overreaches  any  lDterm< 
patent,  applies  only  where  senior  equity  Is  valid  in  law;  Howi 
Perry,  7  Tex.  264,  holding  confirmation  relates  back  to  the  inci 
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the  eqTittable  tlHe;  IJewls  v.  Hlxon,  11  Tex.  571,  where  unrecom- 
!Dded  certificate  was  enirered  before  January,  1844,  and  wa« 
:abU8hed  bj  enlt  In  1847,  It  overreached  a  patent  leaned  In  1848. 
:bongh  mrrey  waa  made  between  1S44  and  184a.  Cited,  arguendo, 
BMcD  T.  Penroae,  8  How.  336,  12  K  IIM,  case  Involving  a  St  Lonls 

DlBttngnlahed  tn  Landei  v.  Brant,  10  How.  370,  13  I..  4S9,  holding 

baeqaent  conflnnatlon  wlU  not  destroy  title  held  under  tbe  aher- 

'b  deed,   property  belnft  nelr^   between   presentation  and  con- 

matlon. 

Iflflcellaneons. —  Cited  to  no  particular  point  In  Onltard  v.  Stod- 

rd,  le  How.  500,  14  L.  1036.    Refeired  to  In  Hackay  v.  DIHod,  4 

av.  448.  11  L.  1061,  and  Magnlre  v.  Page,  23  Mo.  1»7. 


Writ  of  Mm»  does  not  lie  upon  Judgment  of  Court  of  Appeals,  re- 
nlng  a  Judgment  of  an  Inferior  court  uid  remanding  the  case  for 
!rther  proceedings,  because  not  a  final  Judgment,  p.  406. 
Cited  and  rule  applied  In  Moore  t.  Robblna.  18  Waa  088,  21  L. 
e,  and  Parcels  v.  Johnson.  20  Wall.  6R4,  22  L.  410.  under  similar 
cts;  Bostwlclc  V.  BrlnkerboS,  106  U.  B.  4,  27  L.  74,  1  B.  Ct  16.  and 
art  V.  Burnett.  20  Oal.  172.  both  holding  lodgment  of  reversal  by 
State  court  with  leave  for  further  proceedings  In  eonrt  of  original 
irisdictlon.  Is  not  reviewable  by  Supreme  Court  of  United  States, 
Denied  In  ZiCe  v.  Heath.  61  N.  J.  L.  251,  80  Atl.  720.  holding  Jndg- 
ent  reversing  Judgment  of  lower  court  and  remltdng  record  for 
irther  nroceedlngs.  Is  final 

How.  467-600,  U  L.  10G9.  ASPDEN  v.  NIXON. 
Admlnicteatora  —  Bes  adjadlcata.—  English  chancerr  decree, 
Mween  Bngllah  administrator  and  an  English  executor,  does  not 
itop  a  Pennsylvania  administrator  from  suing  the  same  executoi 
uUfled  In  Pennsylvania,  upon  the  same  title,  the  subject-mattei 
'  tbe  first  suit  being  assets  In  Btngland,  and  of  the  second,  assets 
I  Pennflylvanla,  p.  407. 

A  Dumber  of  citing  cases  have  affirmed  and  applied  tbe  foregoing 
ropoaitlon  In  variooa  ways  as  follows:  Stacy  v.  Thrasher,  6  How. 
t,  12  li.  SIS,  and  Johnson  v.  Powers,  139  C.  8.  1S9,  S5  L.  114,  11 
.  CL  K26.  both  holding  action  of  debt  will  not  lie  against  an  admlU' 
trator.  In  one  State,  on  Judgment  against  a  dllCerent  administrator 
'.  tbe  same  Intestate,  appointed  In  another  State;  Borer  v.  Chap- 
lan,  110  n.  S.  aOO,  30  L.  537.  7  S.  Ct  348.  holding  creditor  was  not 
irred  by  tbe  proceedings  In  California,  but  could  follow  the  aa.'^els 
Istribnted  there.  Into  Mlnoesola:  Burnliam  v.  Webster,  1  Wood.  & 
[.  176,  F.  C.  2,1T6,  holding  that  a  foreign  Judgment  Is  only  prlniii 
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facie  eyldence  in  favor  of  what  it  decided;  Smith  t.  Smith,  174 
IlL  62,  60  N.  B.  1086,  43  L.  B.  A.  408,  holding  foreign  Judgment 
for  "  widow's  allowance,"  cannot  be  collected  out  of  decedent's  es- 
tate situated  In  Illinois;  Braithwalte  v.  Harvey,  14  Mont  220,  4S 
Am.  St  Rep.  631,  36  Pac.  41,  27  L.  R.  A.  115,  and  n.,  and  Price  ▼. 
Mace,  47  Wis.  27,  1  N.  W.  337,  holding  Judgment  recovered  against 
administrator  In  another  State,  Is  not  binding  against  an  adminis- 
trator of  the  same  Intestate  in  this  State;  Taylor  v.  Barron,  35  N. 
H.  497,  498,  holding  decisions  of  commissioners  appointed  In  Ver- 
mont of  an  Insolvent  estate,  in  rejecting  claim  of  resident  of  this 
State,  Is  no  bar  to  same  claim  presented  against  the  estate  here; 
Leonard  v.  Putnam,  51  N.  H.  252,  12  Am.  Rep.  110,  holding  guar- 
dian can  exercise  no  authority  over  the  person  or  personal  property 
of  ward  in  other  States;  Low  v.  Bartlett,  8  Allen,  264,  and  Garrigan 
V.  Semple,  72  TeK.  308,  12  S.  W.  179,  holding  Judgment  in  another 
State  against  administrator  appointed  there  confers  no  right  of  ac- 
tion against  administrator  appointed  In  Texas,  unless  latter  has  as- 
sets, which  were  assets  in  hands  of  first  administrator;  Melius  v. 
Thompson,  1  Cliff.  130,  132,  F.  O.  9,405,  holding  executor  or  admin- 
istrator appointed  in  one  State  cannot  sue  or  be  sued  in  another, 
for  assets  lawfully  received  by  him  in  his  Jurisdiction;  Clark  v. 
Sohler,  1  Wood.  &  M.  376,  F.  C.  2,835,  declaring  that  service  must 
be  on  some  administrator  who  has  taken  out  letters  in  this  State; 
Harrison  v.  Mahomer,  14  Ala.  835,  holding  administrator  appointed 
in  Virginia,  where  testator  died  and  will  was  proved,  has,  under  the 
statute,  preference  in  this  State  over  one  with  ancillary  letters  from 
Mississippi;  Clarke's  Appeal  from  Probate,  70  Conn.  213,  39  Atl.  1G0, 
holding  determination  of  courts  of  te8tator*s  domicile  that  there  Is 
an  equitable  conversion,  Is  not  obligatory  upon  courts  of  other 
States  as  to  lands  there  situate.  Affirmed,  obiter,  in  Taylor  v. 
Benham,  5  How.  262,  12  L.  144,  and  Lawrence  v.  Nelson,  143  U.  8. 
222,  36  L.  134.  Cited  in  90  Am.  Dec.  177,  note  on  this  topic,  collect- 
ing authorities. 

Distinguished  in  Hill  v.  Tucker,  13  How.  467,  14  L.  226,  holding 
Judgment  against  an  executor  in  one  State  admissible  to  show  de- 
mand has  been  carried  into  a  Judgment,  and  preclude  executor  in 
another  State  from  pleading  statute  of  limitations;  Nelson  v.  Chesa- 
peake, etc.,  R.  Co.,  88  Va.  978,  14  S.  E.  840,  15  L.  R.  A.  587,  and  n., 
holding  recovery  under  statute  for  death  of  party,  will  be  a  com- 
plete bar  to  another,  here  or  elsewhere;  Turley  v.  Dreyfus,  33  La. 
Ann.  887,  holding  Judgment  in  sister  State  against  an  executor  in 
tbat  and  this  State  can  be  made  the  cause  of  an  action  here. 


adjudic&ta. —  Judgment  by  a  court  of  competent  jurisdic- 
tion, upon  the  same  subject-matter,  between  the  same  parties,  and 
for  the  same  purpose,  is  conclusive,  p.  498. 

The  citations  collect  the  following  indorsing  and  applying  this 
holding:   Wilkes  v.  Dinsman,  7  How.  123,  12  L.  634,  holding  acqnit- 
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1  of  commvidlng  officer  b;  ft  conrt-martla]  Is  not  admissible  evl- 
ince  In  a  rait  br  an  Individual;  Wasb.,  A.  ft  G.  F.  Co.  t.  Sickles, 
I  How.  343,  16  L.  6Ci3,  boldliig  record  of  former  suit  between  the 
irtlea.  In  wblch  tbe  declaration  consisted  of  a  Bi>eclal  count,  and 
immon  conntt,  and  tbere  was  a  general  verdict,  cannot  be  given 
1  evidence  as  an  estoppel  In  second  snit  fonnded  on  tbe  special 
lunt,  for  tbe  verdict  may  bave  been  founded  on  tbe  common 
itints:  Aurora  City  v.  West.  7  WalL  102,  19  h.  49.  bolding  plea  of 
»  adjudlcata  applies  to  every  obligation  nrged  In  second  suit, 
bleb  migbt  bave  been  presented  tn  the  former;  Carpenter  v. 
trauge,  141  U.  8.  106,  35  L.  647,  11  S.  Ot  066.  holding  Judgment 
nilnat  her  as  executrix  In  New  Yorh.  bound  her  In  Tennessee  upon 
le  probate  of  the  will;  Parkhnrst  v.  Kinsman,  8  Wood.  &  M.  176, 
.  O.  10,761,  If  another  suit  Is  [lending  for  the  same  cause  of  action, 
le  ball  will  be  rednced  to  a  nominal  sum;  Hanford  v.  Westcott  11 
ed.  Oas.  430,  holding  decision  of  examiner,  not  appealed  from,  can- 
ot  be  questioned  In  any  other  tribunal;  Fife  v.  Bohlen,  22  Fed.  882, 
oldlng  there  was  no  estoppel,  as  the  precise  question  was  not  deter- 
ilned  by  the  former  salt;  Union  Pac.  By.  Co-  v.  Kelley,  4  Colo, 
pp.  330,  36  Pac  924,  holding  Judgment  In  tort  for  personal  In- 
irlea  Is  no  bar  to  action  for  faUure  in  performance  of  an  implied 
ftntract;  Bvaos  t.  Blrge,  11  Ga.  272,  not  being  able  to  determine 
'betber  tbe  QueBtlon  was  directly  decided  by  tbe  first  Judgment  or 
raa  only  Incidentally  considered;  Greenup  v.  Crooks,  DO  Ind.  421, 
'here,  In  action  to  enforce  mechanic's  lien,  Ju^ment  was  given, 
abject  to  priority  of  mortgage,  this  was  conclusive  In  action  to 
:>reel0Be  mortgage,  where  Uen  men  answered,  claiming  priority, 
athorttles  collected;  McDowell  v.  Gibson.  S8  Eau.  609.  CO  Pac.  870, 
oldlng  Indgment  on  merita  in  one  of  two  replevin  suits  against 
berlff,  bolding  under  several  attachments,  bars  remaining  action. 

Bm  adjodleata.^  An  BngUab  adjudication  against  claims  to  heir- 
hip  of  certain  parties,  does  not  prevent  them  from  maintaining 
Dotber  suit  In  another  conntry  on  claim  to  ownership  of  property 
t  the  eetate,  the  title  of  which  was  not  In  dispute  or  adjudicated 
1  tbe  English  court,  p.  400. 

Glted  and  applied  in  Covllle  t.  Gilman,  13  W.  Ta.  828,  holding 
idgment  does  not  eetabltsh  facts,  on  which  tbe  right  depends,  un- 
«B  they  are  set  forth  definitely  on  the  record;  Beckwith  v.  Thomp- 
)n,  18  W.  Va.  120,  122,  holding  facts  in  controversy,  but  not  neeea- 
uily  Involved  in  the  Issue,  are  open  to  controversy  la  any  other 
alt  between  the  same  parties, 

Mlscellaneons. —  Cited  In  Allen  v.  Blunt,  2  Wood,  ft  M.  133,  135, 
'.  a  217,  and  Folger  v.  The  Robert  G.  Shaw,  2  Wood.  A  BL  683,  F. 
I.  4,809,  referring  to  argoment  of  counsel 
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■npnm*  Conrt  bsa  no  JnrlBdlctloii  to  review  dedslons  of  I 
conrt  makinf  partition  between  two  pai-tle*  who  elected  to  ta 
patent  a«  tenants  In  common,  p.  S02. 

Nodtatlona. 


4  How.  cos-see^  u  k  iots,  uiohodd  v.  gibod. 

Xxoentors  and  admluljitnton.'- A  porctuue  bj  an  exec 
throngh  a  third  p^-son,  of  property  of  the  testator.  Is  fraud 
and  Told.  thouEh  sale  was  at  public  aucUon,  JodlclaU;  ordered, 
evidence  shows  a  fair  price  was  paid,  and  acquittances  give 
cestols  qtie  tmst  do  not  bar  them,  p.  6S7. 

The  large  nnmber  of  dtlng  cases  show  the  wide  Inflaeoce 
Importance  of  this  holding. 

Those  which  affirm  and  follow  the  principle  are  in  part  ns 
Iowb:  Veazle  v.  Williams,  8  Bow.  152.  12  L.  1026,  holding  ! 
bids  by  auctioneer  a  fraud  upon  the  purchaser;  Brooks  v.  Uarl 
Wall.  85,  17  L.  T38,  setting  aside  sale  where  one  paitner,  age: 
the  other,  took  advantage  of  his  position  and  purchased  part 
Interest  at  an  Inadequate  price;  Nor.  Pac.  B.  B.  Co.  v.  Kindred,  < 
Orary,  631,  14  Fed.  80,  Borfce  t.  Boots,  82  Cai  113,  28  Pac.  58,  i 
nlsche  ».  Lamb,  18  Neb.  627,  26  N.  W.  377,  and  Gonkey  v.  Bon 
N.  7.  430,  all  holding  principal  could  repudiate  Bale,  where  i 
was  purchaser;  Latham  v.  Barney,  4  McCrary,  598,  601,  14  Fed 
444,  holding  release  from  heirs  of  decedent  to  administrator 
chasing  the  lands,  was  Invalid;  Tufts  v.  Tufts,  3  Wood.  &  M.4SS 
496.  500,  F.  0.  14,233,  and  Huston  v.  Oassedy,  13  N.  J.  Eq.  230. 
holding  sale  by  administratrix  to  one,  agreeing  to  hold  land  fo: 
is  voidable;  Lockett  v.  Hill,  1  Woods,  567,  F.  C.  8.443,  Imbodi 
Hunter,  28  Ark.  624,  7S  Am.  Dec.  117,  and  Thornton  t.  Irwii 
Mo.  163,  165,  all  holding  mortgagee  with  a  power  to  sell  cannot 
aelt  become  the  pDrcbaser;  WltE.>u  v.  Jordon,  3  Woods,  64S.  ] 
17,814,  holding  fraudulent  conveyance  by  an  Insolvent  to  his 
for  an  Inadequate  consideration;  Marye  v.  Strouse,  6  Sawy.  '21 
Fed.  486,  holding  that  an  agent  to  buy  cannot  be  the  seller;  E 
V.  O.  B.  A  N.  Co.,  23  Blatchf.  627,  27  Fed.  632.  where  majoril 
shareholders  became  pnrchasMn  of  the  property  of  the  corpora 
at  an  unfair  price,  held  minority  had  an  equitable  lieu  to  the  e: 
of  the  moneys  of  which  they  were  deprived;  Glover  v.  Ami 
Hask.  479,  8  Fed.  357,  holding  master  and  part  owner  of  t< 
condemned  and  sold  at  auction  In  foreign  port,  cannot  diveat 
of  other  owners  by  purchasing  her  himself;  Btinnel  v.  Stodda: 
Fed.  Cas.  680,  where  son  of  trustee  purchased  from  helra, 
siiant  to  a  scheme  arranged  with  father,  held  the  vendors  ( 
enforce  the  tmst  against  him;  Cleveland  v.  La  Crosse  &  M. 

5  Fed.  Gas.  1031,  holding  deed  of  land  by  corporation  to  two  o 
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rectors  void  as  agaiiut  credlton;  HcGoIfe  t.  Briacoe,  16  Fed.  Cas. 
18,  where  party  ioterevted  In  sale  atated  openly  that  he  bad  a  deed 
ir  the  property,  and  anyone  purchaBlDg  waald  be  subject  to  s  suit. 
\e  sale  was  set  aside;  Allan  r.  GlUet,  21  Fed.  274,  holding  execntor 
ortga^ng  land,  cannot  pnrcbsse  at  forecloBare  sale;  Keitb  v.  Kel- 
m,  8S  Fed.  Z4S,  where  control  of  distant  land  was  left  to  agent 
Itbotit  power  to  eell,  and  he  tbrongb  correspondence  procured  a 
de  for  tbe  benefit  of  blmeelf  and  anotb»,  beld  vendor  conid  bave 
lie  rescinded;  Stewart  t.  Ballroad,  41  Fed.  738,  where  parties  pur- 
Msed  roadbed,  organized  a  company  In  which  they  became  dt- 
ictors  to  whom  they  sold  at  greatly  advanced  price,  sale  being  ap- 
roveA  by  stockholders,  sale  was  beld  not  to  be  fraudulent;  Cliaffln 

Hall,  49  Fed.  528,  where  agent  obtained  knowledge  of  defect  in 
lindpal's  title,  he  was  not  allowed  to  profit  by  his  porchaae  of  an 
iiUtaadlng  title;  Bound  v.  S.  C.  By.  Co.,  50  Fed.  854.  holding  trus- 
fea  must  exercise  powers  with  the  utmost  good  faltb;  Warren  v. 
>urt.  58  Fed.  108,  12  U.  B.  App.  SOI,  holding  agent's  conduct  was 
acb  as  to  enUUe  plaintiff  to  rdlef;  Gunn  v.  Black,  60  Fed.  166,  19 
I.  8.  App.  477,  holding  resident  managing  partner  charged  with 
rinding  Dp  the  affairs,  cannot  make  a  profit  out  of  tbe  property  at 
is  partner's  expense;  McKinley  t.  WlUlams,  74  Fed.  96,  36  U.  S. 
>pp.  749,  holding  agent  betraying  trust  Is  liable  to  principal  for 
is  profits;  Alger  t.  Anderson,  78  Fed.  739,  holding  where  an  agent 
as  been  bribed,  principal  may  repudiate  tbe  transaction;  Union 
:.  U  Ins.  Co.  V.  Berlhi,  90  Fed.  781,  holding  InvaUd  agreem^t  of 
gent  to  extend  premium  note.  If  holder  would  par  a  personal  in- 
ebtedness  of  ageflt. 

Other  citing  cases  apply  tbe  syllabus  principle  as  followe:  Lucas 
.  Oliver,  34  Ala.  629,  that  trustee  In  making  sale  knew  purchaser 
ras  bidding  for  mortgagee.  Is  not  sufficient  to  have  sale  set  aside; 
Vblte  V.  Ward,  26  Ark.  446,  holding  purchase  by  trustee  of  proi>- 
rty  of  which  be  baa  the  sale  carries  fraud  on  the  face  of  It;  Hind- 
nan  V.  O'Connor.  54  Ark.  633,  640.  16  B.  W.  1064,  1056,  13  L.  H.  A. 
05,  497,  and  n.,  and  Hendee  v.  Cleveland,  64  Vt.  140,  holding  pur- 
haae  of  minor's  property  at  eieeutor'a  sale  by  quasi  guardian,  will 
le  declared  a  trust  for  minor;  Boyd  v.  Blankman,  29  Cal.  37,  87  Am. 
)ec.  154,  and  Oolson  v.  Dnnlap,  73  Gal.  150,  14  Pac.  877,  boldlng 
lurctaase  by  administrator  through  a  third  person  at  his  own  sale 
ti  only  voidable;  O'Connor  v.  Flynn,  57  Cal.  20(J,  and  Phillips  v.  Ter- 
ell,10HelBk.418,ho1dlng  executor  purchasing  at  his  own  sale  will  be 
leereed  a  trustee  for  the  heirs;  In  re  Cowdery,  60  Cal.  64,  58  Am. 
lep.  EiG4,  10  Pac.  66,  holding  agreement  made  by  former  city  at- 
omey,  after  tbe  expiration  of  bis  term,  not  to  be  retained  by  the 
Ity  In  pending  appeals,  was  a  violation  of  big  dnty;  Jones  v.  Hanna, 
II  Cat  510.  22  rac.  884,  boldlng  contract  by  executrix  witli  third 
>erson  to  buy  property  of  estate  for  her  is  void;  Wlckersham  t. 
Crittenden,  03  Cal.  29,  28  Pac.  700,  holding  loan  to  a  third  person. 
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without  authority  from  board  of  directors,  for  beneflt  of  president 
of  bank  is  a  violation  of  trust;  Lathrop  v.  Pollard,  6  Oolo.  429,  430, 
holding  trustee  cannot  become  owner  of  part  of  trust  estate  through 
a  settlement  with  his  cestui  que  trust,  unless  he  can  vindicate  the 
transaction  from  any  shadow  of  suspicion;  dissenting  opinion,  Cald- 
well V.  Sigoumey,  19  Ck)nn.  52,  majority  holding- facts  did  not  Justify 
court  in  pronouncing  the  transaction  a  breach  of  trust;  Biallory  v. 
Mallory  W.  Co.,  61  Conn.  138,  23  AtL  711,  holding  voidable,  con- 
tracts made  by  three  directors,  acting  as  a  majority  of  the  board, 
for  their  own  advantage;  Stephens  v.  Orman,  10  Fla.  100,  holding 
where  partner,  superintending  business,  by  concealment  of  facts, 
sells  his  share  to  co-partner  for  disproportionate  price,  the  purchase 
will  be  held  void;  Mayor,  etc.,  of  Macon  v.  Huff,  60  Ga.  229,  where 
mayor  leased  park,  since  it  was  his  duty  to  see  lessee  carried  out 
the  contract,  it  was  illegal;  Miles  v.  Wheeler,  43  IlL  126,  Succession 
of  Stanbrough,  37  La.  Ann.  278,  Dwight  v.  Blackmar,  2  Mich.  334, 
67  Am.  Dec.  133,  Sheldon  v.  Rice,  30  Mich.  301,  18  Am.  Bep.  139, 
and  Pearson  v.  Moreland,  7  Smedes  &  M.  618,  45  Am.  Dec.  321,  all 
holding  purchase  by  administrator  at  his  own  sale,  through  a  third 
person,  is  fraudulent  per  se;  O.  C.  &  S.  R.  R.  Co.  v.  Kelly,  77  111.  434, 
holding  railroad  directors  becoming  members  of  company,  contract- 
ing to  build  road,  will  be  compelled  to  account  for  profits  realised; 
Sturdevant  v.  Pike,  1  Ind.  279,  Sypher  v.  McHenry,  18  Iowa,  235, 
and  Scott  v.  Freeland,  7  Smedes  &  M.  418,  45  Am.  Dec.  311,  all  setting 
aside  conveyances  of  agent  to  himself,  without  inquiry  as  to  its  fair- 
ness; Port  V.  Russell,  36  Ind.  65,  10  Am.  Rep.  9,  and  European,  etc., 
Ry.  Co.  V.  Poor,  59  Me.  281,  holding  director  of  a  corporation  cannot  be- 
come a  contractor  with  it;  Lane  v.  Taylor,  40  Ind.  504,  holding  sale 
and  purchase  made  for  benefit  of  guardian  is  void;  Fountain  Coal  Co. 
V.  Phelps,  95  Ind.  276,  holding  burden  is  on  agent  to  show  principal 
had  notice  of  the  severed  relation;  Fisher  v.  TuUer,  122  Ind.  34.  23 
N.  E.  524,  holding  there  could  be  no  recovery  against  heir  of  the 
partner,  under  the  statute;  Wayne  Pike  Co.  v.  Hammons,  129  Ind. 
377,  27  N.  E.  490,  holding  officer  of  corporation  fraudulently  appro- 
priating its  money  to  his  own  use  is  liable  for  interest;  Metzger  v. 
Huntington,  139  Ind.  514,  37  N.  E.  1088,  holding  interest  of  agent 
was  so  opposed  to  principal,  that  party  was  put  upon  inquiry  to 
know  that  principal  had  really  agreed  to  assume  the  debt;  Ham- 
mond V.  Bookwalter,  12  Ind.  App.  182,  39  N.  E.  873,  where  agent's 
interest  conflicts  with  his  principal's,  burden  is  on  him  to  show  good 
faith  and  honesty. 

In  other  Jurisdictions  the  following  applications  of  the  syllabus 
doctrine  are  to  be  noted:  MacGregor  v.  Gardner,  14  Iowa, 
836,  342,  holding  conveyance  by  agent  without  consideration 
for  the  purpose  obtaining  title  for  himself  is  void;  Ross 
V.  Ross,  3  La.  Ann.  535,  holding  where  sale  by  heir  to 
executor  necessarily  terminates  the  relation.    It    is    not    voidable 
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grooDdi  of  relatlonsblp  of  partleB;  McClendon  t.  Bradford, 
Tj    Ann    162,  7  So.  79,  and  Blcketta  t.  Montgomery,  16  Md.  60, 

holding  Kgeut  parcbaaliig  principal's  property  bolde  It  as  a  con* 
ncUve  tmst;  Bambam  t.  Heselton,  82  Me.  601,  20  Atl.  81,  9  L.  R. 

93,  and  n.,  holding  attorney  pnrchaBlne:  Bnbject-matter  of  llHga- 
n  must  prove  Its  fairnesB;  Kelgbler  v.  Savage  M.  Go.,  12  Md. 
i,  71  Am.  Dec.  606,  bolding  factor  cannot  pnrcbase  goods  of  his 
Dctpal,  except  wltb  bU  foil  knowledge;  Hoftman,  etc.,  Co.  t.  Goal 
Iron  Co.,  IS  Md.  608,  77  Am.  Dec.  319,  and  Gumberland  0.  &  O. 
.  T.  Sbermtui,  20  Ud.  134,  holding  director  Is  not  competent  to  be- 
me  purchaaw  of  corporation  property,  he  having  participated  In 
i  completion  of  tbe  sale;  Parker  v.  NIckerson,  112  Mass.  196,  and 
int  V.  Prfeet,  10  Mo.  App.  657,  both  holding  proBts  made  by  dlrec- 
ra  of  company  buying  from  themselves.  Inured  to  the  benefit  of  the 
mpiuiy;  Clnte  t.  Barron,  2  Mich.  108,  109,  holding  purchase  by 
bile  officer  having  cha^e  of  sale  of  land  for  delinquent  taxes 
Idi  McKay  v.  WllUama,  67  Mich.  660,  11  Am.  Bt  Bep.  690,  35 

W.  160,  holding  deed  executed  by  attorney  In  fact,  and  one  exe- 
ted  -by  grantee  on  same  day  to  attorney  are  prima  facie  void: 
Ing  T.  Remington,  36  Minn.  26,  20  N.  W.  358,  holding  conveyance 

creditor  as  seenrlty  created  a  trust,  which  disabled  him  from 
ircbaslng  snch  or  oth«  property  at  Judgment,  mortgage,  or  bank- 
Ittcy  sale;  Boardman  v.  Flores,  87  Mo.  562,  and  Eusean  v.  Rleger, 
6  Mo.  675,  16  S.  W.  858,  both  holding  agent  cannot  speculate  for 
a  private  gain  to  the  prejudice  of  bis  principal;  Stnte  v.  McKay. 
:  Mo.  603,  If  commlBSloners  for  Bale  of  railroad  confederated  with 
her  persons  in  the  purchase  of  the  property,  the  State  will  be  en- 
ded to  their  proBts;  Met.  M.  I.  Go.  v.  Hope  Ins.  Co.,  8  Mo.  App. 
1,  holding  agent  of  two  companies  having  placed  a  risk  In  one. 
jinot  relnsiiTe  in  the  other;  State  v.  Jones,  63  Mo.  App.  218,  bold- 
g  executor  to  uphold  purchase  of  share  of  distributee,  must  etaow 

waa  fairly  made,  and  for  full  value;  Blake  v.  Champers,  4  Neb. 
I,  where  executor  invested  assets  in  land  and  took  title  In  his  own 
une,  held,  creditor  of  .deceased  bad  an  eaoitable  Uen  on  the  land; 
earaon  v.  Railroad,  eS  N.  H.  64S,  644,  13  Am.  St.  Rep.  690,  598. 
)ld]ng  action  of  common  directors  of  two  railroad  corporations,  In 
atters  where  Interests  of -tb«  roads  conflict,  may  be  enjoined  by 
ockholders. 

Elsewhere  are  the  following  citing  cases  applying  the  syllabus 
lie:  Stewart  v.  Lehigh  V.  R.  R.  Co.,  38  N.  J.  L.  523,  holding 
[press  contract  between  a  director  and  his  company  will  not  be 
iforced  in  equity  against  the  resisting  cestui  que  trust;  Scott 
amble,  0  N.  J.  Bg.  236,  and  Piatt  v.  Longworth,  27  Ohio  St.  1B6, 
)9,  both  bedding  executor  selling  land  cannot  become  the  pur- 
laaer;  Obert  v.  Obert,  10  N.  J.  Bq.  103,  where  parcbaser  at  ad 
Inlatrator's  sale  was  wltho'ut  means,  and  on  the  same  day  r 
>jed  to  administrator,  deed  was  held  voidable;  Staats  v.  Be 
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17  N.  J.  Bq.  307,  holding  trustee  cannot  be  purchaser  of  trust  prop- 
erty, even  under  a  judicial  sale;  Booraem  v.  Wells,  19  N.  J.  E5q.  97, 
holding  where  there  wa»  an  auction  sale  hj  executors,  a  con- 
veyance without  consideration  to  a  third  person  to  carry  out  an 
illegal  agreement  wiU  be  set  aside;  Colgate  v.  Colgate,  23  N.  J. 
Eq.  383,  where  a  partner  holds  lands  in  trust,  and  the  firm  are 
willing  to  give  full  value  for  them,  the  court  will  order  a  sale  by 
trustee  to  the  firm;  Carson  v.  Marshall,  37  N.  J.  Bq.  215,  holding 
trustees  are  never  permitted,  without  the  aid  of  the  court,  to  buy 
trust  property;  Gardner  v.  Ogden,  22  N.  Y.  349,  78  Am.  Dec.  209, 
holding  clerk  of  broker,  having  access  to  the  correspondence  be- 
tween his  principal  and  the  vendor,  becoming  purchaser,  is  charge- 
able as  trustee  for  vendor;  Scholle  v.  SchoUe,  101  N.  Y.  172,  4 
N.  B.  336,  where  trustee  having  an  interest  to  protect  receives 
permission  of  court  to  bid,  he  may  make  a  valid  purchase  of  the 
trust  property;  Empire  State  Ins.  Co.  v.  American  Cent  Ins.  Co., 
138  N.  Y.  449,  34  N.  B.  201,  and  Ferguson  v.  Gooch,  94  Va.  9,  26 
S.  B.  400,  40  L.  B.  A.  237,  holding  agent  having  a  discretion  to 
exercise  for  two  principals,  cannot,  without  their  consent,  make  a 
binding  contract  between  them;  Sage  v.  Culver,  147  N.  Y.  247,  41  N. 
B.  514,  holding  complaint  alleging  that  ofllcers  of  corporation  have 
made  use  of  relations  of  trust  to  promote  some  selfish  interest  is 
not  demurrable;  Berkmeyer  v.  Kellerman,  32  Ohio  St.  257,  holding 
conveyance  by  minor  on  day  of  arriving  at  age  to  guardian,  can 
only  be  upheld  in  equity  by  clear  proof  that  it  is  just;  Beeson  v. 
Beeson,  9  Pa.  St.  284,  where  trustee  becomes  purchaser  at  sale  of 
a  co-trustee,  to  render  sale  void  you  must  connect  purchaser  with 
fraudulent  acts  of  seller;  Dundas's  Appeal,  64  Pa.  St  333,  holding 
Orphans'  Court  can  authorize  wife  to  bid  at  a  sale  by  her  husband 
as  trustee  of  estate  in  which  she  is  interested;  Bandall  v.  Lauten- 
berger,  16  B.  I.  159,  13  Atl.  101,  holding  sale  not  enforceable  where 
auctioneer  bids  for  a  purchaser;  Coffee  v.  Ruffin,  4  Cold.  511,  512, 
holding  purchase  by  trustee  of  trust  property  will  not  be  set  aside, 
where  it  is  shown  purchase  was  fair,  free  from  fraud  and  om- 
sideration  adequate;  Lamar  v.  Hale,  79  Va.  158,  holding  partner 
can  acquire  the  property  of  the  firm  only  for  the  benefit  of  the 
firm;  Francis  v.  Cline,  96  Va.  221,  81  S.  B.  17,  holding  voidable 
acts  of  agent  will  not  be  deemed  to  have  been  confirmed,  except 
after  fullest  disclosure  by  agent;  Newcomb  v.  Brooks,  16  W.  Va. 
59,  60,  63,  64,  holding  where  attorney  for  trustee  purchases  the 
property  sold  under  a  decree,  cestuis  que  trust  may  have  sale  set 
aside;  Hope  v.  Salt  Co.,  26  W.  Va.  805,  setting  aside  sale  where 
trust  creditor  purchased  and  sold  the  same  day  at  a  greatly  ad- 
vanced price;  GlUet  v.  Gfflet,  9  Wis.  198,  holding  that  adminis- 
trator cannot  purchase  outstanding  claims  against  the  estate,  and 
enforce  them. 

Cited,  12  Am.  Dec.  86,  86,  note,  executor  cannot  be  a  purchaser. 
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Uectlng  anthorltles;  16  Am.  Dec.  616,  note,  truetee  deaUng  witb 
stnl  que  trnst  In  relation  to  trnst  estate,  coUectlog  anthorltleB. 
tteDsire  note  on  aalea  and  convejancea  by  tmiteea,  19  Am.  St 
»p.  289,  290,  coU«ctlDg  cases;  note,  59  Am.  Bep.  470,  8  iicCiarj, 
.  86,  note,  on  purchase  by  attorney  from  client,  collecting  au- 
orltles.  Cited,  without  apectal  appUcatlon,  in  Badger  t.  Badger, 
Cliff.  153,  r.  C.  718,  Fllley  v.  Phelps,  IS  Conn.  303,  Hardy  v. 
itlonal  Bank,  66  Kan.  496,  43  Pac.  1126,  Fisher  t.  Concord  B.  B.,  00 

H.  206.  Estill  V.  McCllDdc.  11  W.  Ta.  424,  and  Matheney  v. 
ladford,  26  W.  Ta.  406. 

DlBtincnished  In  Hammond  t.  Hopkins.  143  D.  S.  261,  263.  36  L. 
5, 12  S.  Ct  ^7,  and  Hoyt  t.  Latham.  143  U.  8.  666,  36  L.  264,  12  S. 
.  572,  boldlag  purchase  by  tniBtee  of  trust  property,  (or  his  owii 
ineflt,  is  Toldftble;  Easton  t.  Ger.  Am.  Bank,  28  Blatchr.  276,  24  Fed. 
a,  holding,  as  party  owed  no  duty  to  bid  at  sale  by  trastea,  he  liad 
right  to  buy  at  the  sale;  Shelton  v.  State,  63  Ind.  333.  holding  Intei- 
t  recelTed  by  treasarer  tor  public  money  is  his,  authorities  col- 
i:ted;  CharlevlUe  t.  Chouteau,  IS  Ho.  003,  where  no  bidder  pre- 
■ted  himself  at  executor's  sale,  and  property  was  transferred  to 
:ecat<ff  by  gOTernment,  it  was  held  valid:  Leavenworth  t.  Chicago, 
c.  By.  Co.,  134  U.  S.  708,  38  U  1073,  10  8.  Ct  716,  holding  valid 
irecltwure  of  mortgage,  attached  for  fraud  because  of  the  trust 
ilatlon  of  the  parties,  when  there  was  no  fraud  In  tact;  Hardwick 

Jones,  65  Ho.  68,  holding  purcboM  by  corporatloD  at  execution 
Je  Is  >ot  void,  because  ^eriff  conducting  sole  is  a  stockholder; 
en  Eyck  v.  Craig,  62  N.  X.  420,  holding  mortgagee  lu  possession 
ay  purchase  for  his  own  benefit  on  execution  sole,  upon  Judgment 

favor  of  a  third  person;  Horrlsoa  t.  Heckler,  6  Ohio  C.  C.  445, 
dding  indirect  purchase  by  bnstee  at  his  own  sole  cannot  he  set 
[Ide  after  land  has  been  conveyed  to  bona  fide  purchaser  with* 
it  notice. 

Btatnt*  of  limitations. —  Within  what  time  a  constructive  trust 
Hi  be  barred,  must  depend  upon  the  drcnmstances  of  each  case; 
atute  begins  to  nm  against  fraud  from  time  of  discovery,  p.  561. 
The  foUowlng  ddng  coses  affirm  and  rely  apon  this  holding: 
aylor  v.  Benham,  6  How.  276,  12  L.  161,  holding  statute  does  not 
m  In  favor  of  cestui  que  trust  until  demand  and  refusal;  Goddcn 
.  Klmmell,  90  U.  8.  202,  25  L.  431,  holding  gross  lacbes  In  proee- 
itlng  claim  Is  a  good  defense  In  equity;  James  v.  Atlantic  Delaine 
0.,  3  CUff.  621,  F.  O.  7,177,  holding  trust  not  barred;  Klrby  v.  Lake 
bore,  etc.,  B.  B.,  120  D.  S.  186,  30  L.  672,  7  S.  Ot  433,  EeUey  v. 
oettcber,  S5  Fed.  63,  56  U.  3.  App.  376,  and  FarweU  v.  Great  W.  Tel. 
o.,  161  IlL  50G.  44  N.  B.  914,  holding  sUtute  does  not  run  until  dls- 
>ver7  of  the  fraud,  or  until,  with  reasonable  diligence  it  might 
are  been  discovered;  Stevens  v.  Sharp.  6  Sawy.  116,  F.  C.  13.410, 
oldlng  lapse  of  time  la  not  an  absolute  bar  to  a  constructive  trust: 
[anter  t.  Marlboro',  2  Wood.  &,  H.  198,  F.  C.  6,006,  and  BeynoUU 
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V.  Sumner,  126  111.  71,  9  Am.  St.  Rep.  528,  18  N.  E.  337,  1  T..  R.  A. 
330,  and  n.,  both  holding  statute  does  not  run  against  a  trust  nntU 
it  1b  disavowed;  Lehman  v.  La  Forge,  42  Fed.  495,  holding  assignee 
In  bankruptcy  has  sufficient  Interest  In  property  conveyed  by  bank- 
rupt In  fraud  of  creditors,  whore  bar  of  statute  of  limitations  Is  not 
completed  from  time  fraud  was  discovered,  to  maintain  suit  to  pre- 
vent such  property  from  being  subject  to  lien  of  a  fraudulent  judg- 
ment; Naddo  y.  Bardon,  51  Fed.  498,  4  U.  S.  App.  642,  and  Dugan 
V.  O'Donnell,  68  Fed.  969,  992,  holding  statute  runs  against  express 
Tust  from  repudiation;  Klrby  y.  Lake  Shore,  etc<^  R.  R  Co.,  14  Fed. 
263,  holding  bill  did  not  disclose  such  laches  as  to  equitably  bar  the 
suit;  McMonagie  v.  McGllnn,  86  Fed.  92,  holding  cestui  que  trust  did 
not  exercise  proper  diligence,  and  could  not  claim  exemption  from 
statute  on  ground  that  fraud  was  concealed;  Mclntlre  v.  Pryor,  173 
U.  S.  54,  19  S.  Ot.  358,  where  It  would  not  harm  innocent  persons, 
gross  fraud  was  held  to  do  away  with  defense  of  laches;  Snodgrass 
V.  Branch  Bank,  25  Ala.  171,  60  Am.  Dec.  607,  holding  possession  of 
slaves  gives  no  title,  if  creditor  of  vendor,  by  reasonable  diligence, 
could  not  have  discovered  fraud  within  six  years;  Phalen  v.  Clark, 
19  Conn.  437,  60  Am.  Dec.  259,  where  fraud  was  concealed,  lapse 
of  statutory  time  did  not  preclude  relief  In  equity;  Keighler  v.  Sav- 
age M.  Co.,  12  Md.  414,  71  Am.  Dec.  603,  holding,  when  parties  with 
complete  Information  have  adjusted  their  accounts.  It  would  be  un- 
reasonable to  subject  them,  at  any  considerable  distance  of  time, 
to  a  demand  for  names;  Morse  v.  Hill,  136  Mass.  66,  Obert  y.  Obert, 
10  N.  J.  Eq.  106,  and  Smith  v.  Drake,  23  N.  J.  Bq.  305,  holding 
plaintiffs  not  g^ullty  of  such  laches  as  to  prevent  their  maintaining 
the  bill;  Williams  v.  Carle,  10  N.  J.  Bq.  548,  holding  equity,  in 
case  of  actual  fraud,  will  not  refuse  relief  because  of  lapse  of  time; 
Obert  V.  Obert,  12  N.  J.  Bq.  430,  holding  claim  for  relief  In  equity 
may  be  denied  on  the  ground  of  lapse  of  time  within  the  period 
fixed  by  the  statute  of  limitations;  Hendrlckson  v.  Hendrlckson, 
42  N.  J.  Eq.  661,  9  Atl.  743,  refusing  relief  In  case  of  Implied  trust; 
Bechtold  v.  Reed,  49  N.  J.  Eq.  115,  22  AtL  1087,  holding  that  In 
the  application  of  doctrine  of  laches,  great  latitude  Is  extended  In 
favor  of  the  cestui  que  trust;  Bruner  v.  Finley,  187  Pa.  St  406,  41 
Atl.  340,  holding  where  trust  was  repudiated,  fifteen  years'  delay 
barred  its  enforcement;  Cranmer  v.  McSwords,  24  W.  Va.  603, 
enumerating  considerations  governing  equity  In  barring  claim  where 
full  time  has  not  elapsed.  Cited  In  2  Am.  St  Rep.  799,  note  on 
barring  of  tinists,  collecting  authorities.  Cited,  without  special  ap- 
plication, in  Andreae  v.  Redfield,  98  U.  S.  238,  25  L.  163. 

Distinguished  in  Stearns  v.  Page,  7  How.  829,  830,  12  L.  933,  and 
Badger  v.  Badger,  2  Wall.  93,  17  L.  838,  refusing  to  establish  a  State 
trust,  unless  complainant  states  the  fraudulent  means,  and  how  and 
when  he  first  came  to  a  knowledge  of  his  rights;  Clarke  v.  Boorman, 
18  Wall.  506,  21  L.  907,  holding  violation  of  trust,  unaccompanied 
by  fraudulent  intent,  is  barred  by  statute. 
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Szecaton  and  ftdmlnlstntton. —  In  setting  otide  «a  fraudulent, 
ecutor's  sale  to  third  peiBOQB,  for  tbeir  own  use,  the  court  allowed 
tm  cost  of  Improvements,  witb  Interest,  and  amounts  paid  for 
[ca,  p.  562. 

ated  and  applied  In  Doggett  t.  Emerson,  1  Wood.  &.  M,  206,  F. 
3,962,  where  cooTCyance  has  been  set  aside,  Interest  Is  allowed 
money  refunded  from  Urn*  It  was  received;  Doe  ▼.  Harvey,  3 
1.  106,  holding  sale  of  land  by  administrator  to  himself  will  not 
set  aalde  at  law. 

&.ppeal  and  error. —  This  case  Is  an  Illustration  of  a  flnal  decree 
tennlnlnf*  subject-matter  In  dispute,  though  It  was  sUll  necessary 
direct  a  master  to  report  upon  Its  bind  or  value. 
Cated  to  this  point  In  Forgay  v.  Conrad,  6  How.  204,  12  L.  406, 
lomsoQ  V.  Dean,  7  WalL  846,  19  L.  95,  and  Merle  v.  Andrews, 
rex.  200,  all  holding  final  a  decree  deciding  right  to  property,  di- 
eting It  to  be  delivered  to  complainant,  and  awarding  execution; 
eat  T.  Smith,  8  How.  413,  12  L.  1135,  holding  that  the  Independent 
ilms  were  properly  snapended  and  the  court  conld  proceed  to  a 
al  decree;  Beebe  v.  RuBsell.  19  How.  287,  15  li.  669.  holding  where 
se  was  referred  to  master,  who  was  to  report  to  the  conrt,  the 
cree  was  not  flnal;  Jenkins  v.  Bldredge,  ]  Wood.  &  M.  64,  F.  0. 
!6e,  holding  terms  of  a  final  Judgment  cannot  be  altered  in  a 
iterlal  part,  except  on  appeal  or  rehearing;  Standard  Elevator  Co. 
Crane  Elevator  Co.,  76  Fed.  772,  4G  U.  S.  App.  411.  holding  decree 
anting  perpetnal  Injunction  against  Infringement  of  patent  is 
lal.  although  it  refers  cause  to  a  masfer  for  an  acconntlog;  Chase 
Driver,  92  Fed.  784,  holding  that  decree  ordering  sale  Is  Bnal, 
ongb  referring  case  to  master  for  an  accounting;  dissenting  opln- 
a,  Randall  v.  Pecbbam,  11  R.  I.  607,  discussing  petition  for  re- 
aring of  a  cause  In  equity;  Hipp  v.  Huchett,  4  Tex.  22,  holding 
cree  of  foreclosure  and  sale  la  final.  Cited,  hnt  not  applied.  In 
itterson  v.  Gnlnes,  6  How.  585,  12  L.  507. 

Distrngulshed  In  Craighead  v.  Wilson,  18  How.  201,  16  L.  333,  al- 
ough  the  decree  settles  the  equities,  nntll  the  allotment  of  the 
ares.  It  is  not  final. 

Ulscellaneous. —  MIscited  In  Sbnlman  v.  Brantly,  48  Ala.  194,  Pons 
Hart,  B  Fla.  461,  Robinson  v.  L'Bngle,  18  Fla.  499,  and  Paschal 
Peres,  7  Tex.  871.  Referred  to  In  Girod  v.  Creditors,  2  La.  Ana. 
t  forth  the  names  of  all  the  parties,  p.  645. 

How.  567-574,  11  L.  HOB,  UNITED  STATES  v.  ROGERS. 
Indians. —  Where  country  occupied  by  one  of  the  Indian  tribes 
not  within  a  State,  Congress  may  enact  laws  to  punish  offenses 
immltted  there,  either  by  white  persons  or  Indians,  p.  572. 
Cited  and  appUed  in  The  Cherokee  Tobacco,  11  Wall.  G19,  20  L. 
9,  and  United  States  v.  Tobacco  Factory,  1  Dill.  265,  F.  0.  1G.52S, 
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botb  holding  Internal  raTe&ve  Law  1b  In  force  In  Indian  T^rttory 
wlthttandlng  tentb  article  of  treaty  of  ISas,  with  Gherokeo  Nn 
Bx  parte  Grow  Dog,  109  U.  B.  S60,  27  L.  1032,  3  S.  GL  898.  bo 
Olrcnlt  Oonrt  bas  Jurisdiction  over  oSdnsea  punishable  by  IT 
Rtates,  committed  In  Slonx  reeerraUon  within  Dakota  TcrrI 
Doited  States  t.  Ka<ama,  118  U.  a  380.  80  L.  280.  6  S.  Ct. 
holding  Indians  are  subject  to  the  laws  of  Oongreea;  dissei 
opinion.  Elk  T.  Wllkioa,  112  U.  S.  122.  28  L.  6Ei3,  6  a  Gt.  66, 
JorItT  holding  Indian,  bom  a  member  of  one  of  the  tribes,  li 
a  citizen  within  the  fourteenth  amendment;  Cberokee  Nati< 
Itallway  Oo.,  18&  n.  8.  6M,  84  I..  301,  10  S.  Ot  970,  and  Chei 
Nation  r.  Ballwaj  Co.,  SS  Fed.  907.  upholding  act  of  Gooj 
trantlng  railroad  right  of  way  through  Indian  lands;  In  re 
Held,  141  U.  8.  112,  SS  L.  630.  11  S.  Ct  940.  holding  membi 
Cherokee  Nation  committing  adultery  with  an  nnmarried  w< 
within  the  Umlte  of  Its  territory,  in  amenable  only  to  the  eoor 
the  nation;  AtL  ft  P.  R.  R  Oo.  v.  Mlngns.  IflS  D.  S.  436.  4 
779,  17  a  Ot  854,  holding  Unds  in  the  Indian  Territory  did 
pass  nnder  the  grant  to  the  railroad  company;  Stephens  v.  Ghei 
Nation.  174  U.  S.  48C>,  19  S.  Gt  737,  holding  Federal  acts  author 
?ommlB8lon  to  determine  citlsensblp  of  these  tribes,  are  com 
tlonal;  Bx  parte  Sloan.  4  Bawy.  8S3,  F.  G.  12.944,  holding  fact 
fee  of  Indian  reserratlon  within  a  State  la  in  the  United  Statee, 
not  give  United  States  Jurisdiction  ot  crime  committed  tl 
United  States  v.  Ewlng.  47  Fed.  812.  holding  District  Court 
Jurisdiction  of  Indictment  against  white  man  stealing  horses  < 
Indian  on  Tankton  reservation  under  act  of  1790:  Tush-Hi 
Tubby  v.  Barr.  4B  Miss.  197,  holding  residence  In  the  Indian 
ritory  is  not  without  the  limits  of  the  United  States;  United  8 
V.  Monte.  3  N.  Mex.  125,  8  Pac.  47,  boldinK  tlist  murder  on  ai 
dlao  reservsUoo  Is  within  the  Jurisdiction  of  the  United  8 
courts;  State  v.  Doitater,  47  Wis.  2S7.  2ftl.  294.  2  N.  W.  443, 
449.  holding  Circuit  Court  of  Brown  county  baa  JurlsdlcUo 
crimes  committed  on  Ontdda  reserratloD  within  that  county;  U 
V.  County  Commrs,,  2  Wyo.  22.  holding  territory  cannot  tax  i 
erty  of  post  traders  at  military  post  upon  Indian  reservation.  C 
note.  S  McCrary.  K16.  Cited,  without  special  application. 
United  States  v.  Sa-coo-da-cot  1  Dill.  27fl.  1  Abb.  (U.  S.»  883.  1 
1H.212. 

Distinguished  in  United  States  v.  McBiiUuey.  104  V.  S.  62 
I..  870.  holding  Circuit  Court  of  United  States  iias  no  Jurlsdlctit 
RQ  Indictment  against  a  white  man  for  the  murder  of  a  white 
within  the  Ute  reservation.  In  the  State  of  Colorado;  Luc« 
United  States.  163  U.  S.  61«.  41  I>.  284.  10  S.  Ct.  1170.  holding,  o 
the  statute,  burden  Is  on  tlic  United  States  to  prove  status  ot  c 
murdered  at  Choctaw  Nation. 


Indians.—  White  uinu  of  Tuli  age,  adopted  In  a 
not  thereby  become  an  Indian,  p.  K78. 


Indian  tribe. 
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Tbe  following  citing  cases  afflnu  and  appl;  tUs  prineipte:  West- 
oreland  v.  United  States,  155  U.  S.  548,  89  L.  286,  16  8.  Ct  244. 
ildlng  ATemient  In  indictment  that  defendant  Is  "  a  white  person 
^d  uot  an  Indian,"  Is  sofflcient  to  show  that  he  Is  outside  of  the 
st  two  clanses  of  revised  statutes,  section  2146;  Albert?  t.  United 
ates,  162  U.  8.  601,  40  L.  1053,  16  8.  Ot  866,  where  negro  became 
citizen  ot  Cherokee  Nation,  he  was,  for  the  purposes  of  jurlsdlc- 
)n,  a  member  of  that  nation,  but  not  an  Indian;  Roff  t.  Burne;, 
8  U.  S.  222,  42  L.  443,  IS  S.  Ct.  62.  holding  right  of  citizenship  In 
L  Indian  nation,  conferred  by  an  act  of  its  leglalature,  can  be 
ithdrawn  by  a  subsequent  act;  United  States  t.  Bagsdale,  Hemp. 
0,  F.  C.  16,113,  holding  treaty  had  the  effect  to  pardon  an  offense 
mmltted  b;  an  Indian  against  a  white  man  adopted  by  the  tribe; 
[  parte  Morgan,  20  Fed.  308,  holding  Cherokee  Nation  had  no 
Cht  to  demand  fugitive,  since  affldavlt  did  not  sbow  he  was  an 
[ndlan,"  meaning  an  Indian  by  blood;  Raymond  v.  Raymond,  83 
id.  724,  66  U.  S.  App.  04,  holding  adoption  of  white  person  by 
lerokee  Nation  ousts  Jurisdiction  of  Federal  courts  over  suits  be- 
'een  the  adopted  member  and  other  members  of  h\n  tribe. 
Miscellaneous. —  Cited,  to  effect  that  valid  treaties  were  made  by 
e  president  and  senate  with  Cherokee  Nation,  In  Holden  v.  Joy, 
WbU.  242,  21  L.  638,  and  Blk  v.  Wllklus,  112  U.  8.  100,  28  L.  645, 
8.  Ct.  44,  holding  Indian,  bom  a  member  of  one  of  the  tribes,  but 
bo  has  not  been  naturalised.  Is  not  a  citizen  within  the  fourteenth 
uendment 


How.  574-676,  11  U  1108,  BABBT  v.  MBRCBIN. 


BttpT«me  Court  —  Pntctlo*. —  Motion  to  take  case  from  foot  of 
Kket  and  set  specially  for  argument  refused,  where  It  could  not 
>  done  without  delaying  other  cases  of  great  public  importance, 
576. 
Not  dted. 

How.  676-688,  11  L.  1109,  BRADFORD  v.  WILLIAMS. 
Oo-obUgora.— In  Florida  tbe  fact  that  one  of  tbe  obligors  waa 
so  an  obHgee  was  not  a  valid  defense  In  suit  by  assignee  against 
le  other  two  obligors,  p.  587. 

Cited  and  principle  applied  In  Bansom  v.  Qeer,  20  Blatchf.  636, 
I  Fed.  608,  holding  co-executors  could  bring  bill  In  equity  to  npply 
debt  of  co-executor  bis  commissions;  Lanier  v.  Cliappfil.  2  Fla. 
10,  where  there  was  a  contract  to  pay  money  to  oue,  as  gunrdian, 
7  a  company  of  which  be  was  a  member,  this  union  of  the  char- 
:ter«  of  debtor  and  creditor,  merely  suspeuded  the  remedy  as  to 
le  guardian,  but  Infant  may  sue  by  his  prochelu  ami;  BoBsman 
McFarland,  6  Ohio  St  382,  holding  action  might  be  maintained 
the  names  of  the  asxtgnecs,  although  one  of  them  was  also  a 
Vol.  IV  —  34 
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mftker  of  the  note;  BhleldB  t.  Odell,  27  Oblo  St.  404,  boldli 
polstment  as  administrator  of  surety  on  bond  of  previous  ei 
does  not  convert  debt  of  aucb  execator  Into  assets;  Booth  v 
sey,  8  Oratt  663,  Ses,  073,  declaring  that  action  inn  be  main 
wben  same  person  is  an  obligor  and  an  obligee  lu  tbo  same  be 

AppoaJ.— Writ  of  error  to  Conrt  of  Appeal  of  the  Torrit< 
Florida,  baving  been  docketed  and  dismissed.  It  was  held,  no 
standing  the  admlBslon  of  Florida  as  a  State,  the  clerk  had 
to  certify  the  record,  and  the  canse  was  restored  to  the  i 
pp.  B77-678. 

Assignmenta.— The  law  of  Florida  giving  same  rights  and  [ 
to  assignee  as  obligee  possessed,  refers  to  substantial  defensi 
to  merely  technical  defects,  pp.  687-588. 

Cited  and  applied  in  Sinclair  t.  Gray,  9  Fla.  Sli.  hulilliig  pre 
of  statute  dispensing  with  proof  of  the  eiecutioti  of  bonds, 
etc.,  unless  the  same  be  denied  by  the  plea  of  the  dcrc'iiilant 
oath,  does  not  apply  to  the  Indorsement  or  ass  i  gum  out  of  su 
Btruments;  Van  Winkle  t.  Blackford,  28  W.  Ta.  6S7,  630,  b 
that  bond  never  having  been  delivered  was  inoperative,  It  ren 
in  the  hands  of  the  principal  obligor,  also  one  of  the  obligees. 

4  How.  689-691,  11  L.  1116,  HUNT  T.  PALAO. 

Territorial  conrta.— A  State  law  could  not  validly  declai 
records  of  a  court  of  the  Territory  of  Florida,  it  being  a  court 
United  States,  to  be  a  part  of  the  records  of  Its  own  Suito 
S.  690. 

Cited  and  principle  relied  upon  as  follows:  Benner  v.  Poi 
How.  246,  24S,  13  L.  124,  holding  territorial  court  had  no  ju 
tion  to  render  a  decree,  after  territory  became  a  State;  Clin 
Englebrecht,  13  Wall.  448,  20  L,  662,  holding  Jurors  Bummoi 
territorial  courts,  under  the  acta  of  Congress  apDllcable  only 
courts  of  the  United  States,  are  wrongfully  suiiimoued;  dissi 
opinion,  McAllister  v.  United  States,  141  U.  S.  IIH},  30  L.  '■ 
S.  Ct.  958,  holding  that  a  Judge  of  the  district  of  Alaskn  Is 
Judge  of  a  court  of  the  United  States  within  the  mcHning  of  s 
17C8  of  the  revised  statutes;  United  Stntes  v.  HasklnB,  3  Kawj 
F.  O.  16.322,  holding  that  territorial  courts  are  "  courts  c 
United  States"  within  section  33  of  the  Judiciary  act:  Ames  v. 
road  Co.,  4  Dill.  257,  F.  C.  324.  holding  legislation  is  netcsaa 
the  admission  of  a  territory  to  save  causes  ptadins  in  terr 
courts;  In  re  Osterhaus,  18  Fed.  Cas.  896,  896,  holiiing  that 
rltorlal  court  Is  a  United  States  court  within  the  meaning  < 
act  of  1864;  Dome  v.  Rich.  S,  Mln.  Co..  43  Fed.  6.02,  under  ac 
viding  that  action  pending  In  territorial  courts  upon  Its  adm 
to  Union,  may  he  transferred  to  State  courts,  and  to  United  ! 
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rta  npon  written  reQueet  of  one  of  tbe  parties,  beld,  npon  sacb 
□ert,  Federal  court  gains  ezclnslve  Jurisdiction;  Territory  t. 
Beld,  1  Aria.  Ter.  S9,  holding  Congress  exercises  wbole  power 
eglslatlng  as  to  terrltarlea;  Brslttawalte  t.  Power,  1  N.  D&k.  474, 
If.  W.  301,  holding  courts  of  North  Dakota  have  Jsrlsdlctlon  to 
der  Jndcment  In  actions  pending  In  territorial  courts;  Kerr  v. 
otley,  S  Utah,  463,  24  Pac.  833,  holding  Supreme  Court,  under 
organic  act  of  the  territory,  Is  a  court  of  original  chancery  Jurla- 
;lon,  limited  only  by  the  nature  of  the  court.  Cited  In  dissenting 
lion,  United  Statea  t.  Jones,  6  Utah,  561,  18  Pac.  238,  Pendleton 
fowling.  11  MonL  47,  27  Pac.  3S8,  and  Lin  coin- Lucky,  etc.,  M. 
T.  District  Court,  7  N.  Mei.  603.  38  Pac.  086. 
Istlngalsbed  In  Wrlgbt  t.  Marsh,  2  G.  Greene,  102,  holding 
)rds  of  the  territorial  courts  of  Iowa,  are  not  to  be  considered 
Ugn  In  tbe  State  courts  of  Iowa.  Criticised  and  In  effect  denied 
aaatlngs  v.  Johnson,  2  Nev.  193,  194,  holding  under  State  Coo- 
ntlon,  cBsea  pending  In  late  territorial  courts  might  be  trnns- 
■ed  to  and  determined  by  the  State  courts.  And  see  on  this  point 
irrow  T.  Strong,  2  Nev.  3G5. 

'srrltotiaJ  courts  —  Appeal  and  enor.— Writ  of  error  will  not 
w  to  bring  up  record  of  court  no  longer  In  existence,  and  upon 
eyersal  of  whose  Judgment  no  mandate  (or  further  proceedings 
go  from  this  to  <uiy  court,  p.  690. 

Ilted  and  followed  In  McNulty  y.  Batty,  10  How.  79.  13  L.  836, 
ding  tbat  on  the  admission  of  Wisconsin  as  a  State  all  authority 
United  States  courts  to  revise  judgments  of  Its  courts  ceased; 
idon  V.  United  States,  117  U.  S.  704,  App.,  holding  Congress  can- 
confer  on  United  States  courts  the  power  to  hear  an  appeal  from 
'  tribunal  exercising  special  peclal  powers  under  an  act  of  Oon- 
Bs;  United  States  t.  McCrory,  01  Fed.  297,  where  amendment  of 
tute  takes  away  jurisdiction  of  Circuit  Court  after  Judgment, 
lie  writ  of  error  Is  pending,  writ  will  be  abated;  Sparrow  T. 
ang,  2  NeT.  3G5,  but  boldlug  Supreme  Court  of  Nevada  bas  con- 
I  of  records  of  territorial  court 

Vrtt  of  STTor  must  be  directed  to  tbe  court  which  holds  the  pro- 
dings  as  a  part  of  Its  own  records,  p.  690. 

ated  and  applied  In  Atberton  t.  Fowler,  91  U.  8.  146,  23  L.  266, 
ding  writ  of  error  should  be  sent  to  the  highest  court  of  tbe 
te,  unless  tbe  latter,  after  pronouncing  Judgment,  sends  its 
ord  to  tbe  Inferior  court;  Deans  t.  Wllcoxon,  18  Fla.  549,  holding 
t  It  Is  essential  to  tbe  Jurisdiction  of  tbe  Circuit  Court,  In  a 
iceedlng  by  certiorari,  tbat  the  writ  Issue  and  be  returned  with 
ranscript  sought  to  be  quashed,  unless  the  writ  and  return  are 
iTcd;  dissenting  opinion.  Underwood  t.  McVeigh,  131  D.  S.  cxxll, 
p.,  21  L.  964,  majority  dismissing  writ  of  error,  because  it  should 
n  been  directed  to  Court  of  Appeals  of  Virginia, 
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AdT«ne  pMMMlon  —  State  tMnndmrr-— Long  possession 
claim  of  rlKbt,  especially  in  case  of  dlspntcd  bounilary,  will 
disturbed,  p.  689. 

Cited  and  principle  followed  in  Indiana  v.  Eentuck;,  13 
Dll,  34  L.  333,  10  a  Ot.  1004,  holding  long  acquiescence 
State  In  tbe  possesaion  of  territory  by  another,  is  condiislvi 
title  of  that  State;  Virginia  v.  Tenneaaee,  148  n.  S.  523,  52 
544,  Me,  13  S.  Ct  736,  737,  holding  boundary  line  locaioii  au 
wards  acquiesced  In  for  a  long  course  of  years  lii  con 
Groover  t.  Coffee,  19  Fla.  80,  and  Coffee  t.  Groover.  20 
both  holding  grants  by  a  goverament  de  facto  of  parts  o 
puted  territory  In  Ita  possession  are  valid;  Inhabitants  of  S 
T.  Inhabitants  of  Bebobotb,  6  Gnth.  323,  holding  a  settlemt 
be  acquired  In  a  town  by  a  residence  on  a  part  tbereof,  wi 
actual  Jurisdiction  of  the  commonwealth,  although  within  tl 
ful  Jurisdiction  of  another  State;  Bldridge  T.  City  of  Bing! 
120  N.  T.  314,  24  N.  B.  463,  holding  Utle  to  land  may  be  s 
by  adverse  possession  by  the  State  for  the  use  of  the  pobll 
V.  Young.  46  Yt  660,  holding  polltlcai  boundaries  may  b* 
lished  by  tbe  acquiescence  of  the  proper  parties,  but  State 
ariea  cannot  be  changed  by  the  acqnleecence  of  towns. 

Distinguished  in  Coffee  v.  Groover,  123  U.  B.  8,  31  L.  55. 
6,  holding  this  rule  not  applicable  in  relatioa  to  titles  ere 
a  Boverdgn  In  possession,  but  not  rightfully  so. 

Miscellaneous.—  Cited  as  an  Instance  of  controversy  betw 
States  as  to  boundary  In  Wisconsin  v.  Pelican  Ins.  Co.,  li 
288,  32  L.  242,  8  8.  Ct  1373. 

4  How.  640-645,  11  L.  1138,  HARDEMAN  V.  ANDERSON. 

Bupersedeas.— Supreme  Court  will  grant  supersedeas  to 
proceedings  in  the  Circuit  Court,  where  defendant  was 
negligence,  after  a  case  has  been  docketed  aoa  dismissed, 
the  second  vnit  of  error,  but  to  give  effect  to  the  point,  p.  6 

Cited  and  principle  applied  In  Bx  parte  The  Milwaukee  I 
Co.,  5  Wall.  190,  18  L.  677,  ordering  a  supersedeas  should  Issv 
bond  being  filed;  Slaughter- House  Cases,  10  Wall.  292,  19 
holding,  when  conditions  of  judiciary  act  have  been  compile 
Supreme  Court  may  isaue  supersedeas,  though  application  i 
before  the  return  day  of  tbe  writ  of  error;  FjchlIi  v.  Shot 
12  Wall,  100,  20  L.  271,  where  party  Is  enjoined  from  any  t 
ing  whatever,  not  In  accordance  with  certain  contracts, 
an  appeal  has  been  taken  within  ten  days,  dtfi'ndoat  may 
dered  to  desist  from  a  second  stilt  to  set  aside  said  contrac 
Claasen,  140  U.  8.  208.  36  L.  412.  11  8.  Ot.  T.i^  aiid  Hn 
Parker,  106  U.  8.  281,  39  L.  425.  15  S.  Ct  452.  holding  aupe 
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If  be  issued  upon  a  writ  of  error  la  a  crimloal  case.  Cited,  wlth- 
t  particular  application,  In  Guud  t.  Black,  60  Fed.  160,  19  U.  S. 
p.  4S8. 

Dlstlngulsbed  In  Ho^an  v.  Ross,  11  How.  296,  13  L.  703,  and 
ams  V.  Law,  16  How.  148,  14  L.  8S2,  botli  holding  Buperaedeas 
inot  be  granted,  onlese  writ  of  error  has  been  Iisued  within  ten 
rs  of  rendition  of  Judgment. 

low.  646-646,  11  L.  1140,  HOLLIDAY  T.  BATSON. 
lapreme  Court  praetica. —  Motion  to  docket  and  dlsmlBs,  must 
.  forth  the  names  of  all  the  parties,  p.  645. 

Eltila  reaffirmed  In  Smith  t.  Clark,  12  How.  22.  18  L.  8TS.  Olted 
(1  principle  applied  In  The  Protector.  11  Wall.  S7,  20  L.  46,  dlsmlss- 
;  api>eal  taken  In  name  of  A.  B.  Co.;  The  City  of  Uacoln,  19  Fed. 
[.  dlsQilBalng  appeal  where  bond  was  glTen  lo  faror  of  0DI7  one 
the  llbellants;  Btate  t.  Canfleld.  28  So.  D98  (Fla.),  42  L.  R.  A.  80. 
imiesing  writ  of  error  sued  out  br  one  appellant  "  et  al." 
Distinguished  In  The  Natchez,  27  Fed.  310,  where  an  appeal  In 
miraltr  has  been  taken  bj  petition  and  citation,  and  appellee  has 
en  served  and  appeared,  the  appeal  has  a  etandlng  Irrespective 
the  bond. 


Sow.  64&-709,  11  L.  1141,  WILSON  t.  ROUSSBA0. 
Patent.—  Act  of  16S6   authorised  the  eztenalon  of  a  patent,  on 
e  application   of  an  executor  or  administrator   of  a  deceased 
tentee,  p.  976. 

Reaffirmed  In  Woodworth  v.  Wilson,  4  How.  716, 11  Ii.  1178.  Olted 
d  applied  In  De  La  Tergne  Hacbtne  Co.  t.  Featherstone,  147  TJ. 
228,  37  L.  143,  13  8.  Ct  286,  holding  patent  Issued  to  InTentor, 
lis  heirs  or  aaslguB,"  after  his  death,  is  a  valid  patent;  Carew  t. 
Niton  B.  F.  Co..  1  Holmes,  47.  F.  C.  2,398,  holding  assignee  of  ad- 
Inlstmtor  may  take  a  reissue  in  his  own  name;  Woodworth  t. 
Ul.  1  Wood,  it  H.  254,  266,  F.  C.  18,016,  and  Smith  v.  Mercer, 
Fed.  Cas.  60S.  both  holding  legal,  extension  to  administrator ; 
hltcomb  T.  S.  V.  Coal  Co.,  47  Fed.  657,  allowing  rtisBue  to  guar- 
an  of  Insane  patentee. 

Patent. —  At  common  law,  public  use.  wttb  consent  of  Inventor, 
us  a  dedication,  p.  674. 

Olted  In  40  Am.  Dec.  46S,  and  47  Am.  Dec.  443,  note,  on  abandon- 
ent  of  invention  to  public,  collecting  authorities. 
Patant.—  An  extenaion  does  not  Inure  to  the  benefit  of  assignee 
ider  the  original  patent,  pp.  «77-«7a 

Olted  and  applied  In  Gear  v.  Orosvenor,  1  Holmes,  220,  F.  C.  5,291, 
tiding  assignment  "  to  the  full  end  of  the  term  for  which  said 
iters-pateut  are  or  mny  l>e  Rrnnted."  conveys  no  Interest  In  a 
ihsequent  extended  term;  Jenkins  v.  Nicolson  Fav.  Co.,  1  Abb. 
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(U.  a)  669,  F.  a  7,278,  Oaae  y.  Bedfield,  4  McLean,  628,  F.  C  2,494. 
Gibson  V.  Glfford,  1  Blatchf.  631,  F.  C.  6.396,  Gibson  v.  Cook,  2 
Blatchf.  146,  F.  O.  6,893,  Hodge  y.  Hudson  R.  B.  B.  Co.,  6  Blatchf. 
89,  90,  F.  O.  6,669,  Mowry  y.  Railroad,  10  Blatchf.  92,  F.  a  9,893, 
and  WetheriU  y.  Passaic  Zinc,  29  Fed.  Gas.  889,  all  holding  as- 
signment of  patent  carries  no  interest  in  subsequently-extended 
term  without  a  proYlslon  to  that  effect;  Phelps  y.  Comstock.  4 
McLean,  864,  F.  C.  11,076,  holding  assignee  takes  interest  in  re- 
newal, when  such  intention  is  eyinced;  Blanchard's.  etc..  Factory  y. 
Warner,  1  Blatchf.  276,  F.  C.  1,621,  holding  act  of  Congress  intended 
to  giye  assignees  of  old  patent  an  e<iually  exdusiye  privilege  in 
extended  term;  Prime  y.  Brandon  M.  Co.,  16  Blatchf.  467,  466,  F. 
C.  11,421,  holding  where  patentee  during  his  original  term  parted 
with  his  right  to  an  extension,  that  equitable  title  to  extension  wa« 
in  grantee;  Clum  y.  Brewer,  2  Curt  620,  F.  C.  2,909,  holding  Inchoate 
right  of  inyentor  to  an  extension  of  patent,  is  subject  to  sale; 
Wood  y.  Michigan  S.,  etc.,  R.  R.  Co.,  2  Biss.  66,  67,  69,  F.  d  17,967, 
holding  assignee  can  continue  to  use  article  during  extension,  but 
cannot  continue  to  make  it;  Crompton  y.  Belknap  Mills,  6  Fed.  Gas. 
845,  S.  C,  30  Fed.  Cas.  1064,  holding  that  a  reissue  granted  to  an 
assignee  may  be  extended  to  the  patentee. 

Construction  of  patents. —  A  court  should  hesitate  before  glylng 
a  construction  unjust  to  the  public  and  indiyldual  rights,  p.  680. 

Cited  and  followed  in  Hogg  y.  Bmerson,  6  How.  486,  12  L.  626. 
in  construing  patents,  courts  wiU  not  yield  to  technicalities  likely 
to  proye  ruinous  to  inventors;  Bate  Ref.  Co.  y.  Sulzberger,  1J67  U. 
S.  37,  39  L.  611,  16  S.  Ct  616,  holding  that  when  language  of  stat- 
ute is  plain,  a  refusal  to  follow  indicates  a  purpose  to  change  the 
law  by  Judicial  action;  Pierpont  y.  Fowle,  2  Wood,  ft  M.  44,  F.  C. 
11,162,  holding  construction  of  contracts  relating  to  copyrights  should 
be  favorable  to  authors. 

Patents. —  When  patent  is  extended  under  act  of  1836,  person  in 
lawful  use  of  machine  at  the  expiration  of  the  first  term,  may  con- 
tinue to  use,  pp.  688-684. 

Cited  and  reaffirmed  upon  this  point  in  Simpson  v.  Wilson,  4 
How.  711,  11  L.  1170,  Wilson  v.  Turner,  4  How.  712,  11  L.  1171. 
and  Bloomer  y.  McQuewan,  14  How.  649.  660,  14  L.  647  (see  dis- 
senting opinion,  666,  660,  662,  14  L.  539,  541,  542),  Bloomer  y.  Mil- 
linger,  1  WalL  361,  17  L.  684,  Eunson  v.  Dodge,  18  WalL  416;  21 
L.  768,  and  Woodworth  v.  Curtis,  2  Wood.  &  M.  528,  F.  a  18,013. 
Cited  also,  and  applied  in  TVUson  v.  Simpson,  9  How.  122,  124,  13 
L.  72,  73,  holding  assignee  had  right  to  repair  machine  by  replacing 
knives;  Chaffee  v.  Boston  Belting  Co.,  22  How.  223,  16  L.  242,  where 
assignee  of  extended  patent  sued,  parties  Justifying  under  license 
from  patentee  must  show  connected  title  to  themselves;  Paper-Bag 
Cases,  105  U.  S.  771,  26  L.  961,  holding  license  for  exclusive  use  of 
machine  continues  no  longer  than  the  term  of  the  original  letters: 
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oescb  T.  Giaff,  138  U.  8.  702,  33  L.  789,  10  S.  Gt  380.  wbeo  ftu 
iventlon  patented  In  foreign  country  is  ftUo  patented  here,  ar- 
cles  containing  It  cannot  t>e  Imported  without  the  license  of  pat- 
itee  bere;  Keeler  t.  Standard  Folding  Bed  Co..  1£7  U.  S.  662,  606. 
»  L.  849,  860,  16  8.  Ct  739,  740,  and  Adams  v.  Burks.  1  Holmes, 
1,  44,  F.  0.  60,  holding  purchaser  of  patented  article  acquires  .an 
bsolate  property  (see  dleeeotlng  opinion,  667,  39  L.  861.  16  S.  Ct. 
U):  Woodworth  T.  Cook,  2  Blatchf.  161,  F.  C.  18,011,  holding  party 
lay  set  up  any  right  he  had  prior  to  the  license  to  use  the  ma- 
lilne;  Day  t.  Tnion  I.  R.  Co.,  3  Blatchf.  491.  492,  403.  498,  499. 
'.  0.  3,691,  holding  assignee  of  right  to  use  a  patent  process,  may 
se  during  an  extension;  BrlcklU  t.  City  of  New  York,  18  Blatchf. 
re,  7  Fed.  482,  holding,  under  act  of  1839,  party  to  whose  engines 
pparatuB  was  attached,  before  patent  was  applied  for,  acquired 
ot  the  right  to  practice,  but  only  to  use  the  Invention;  Goodyear 
,  BcTerly  Rubber  Co.,  1  CUtt.  355,  F.  0.  5,557,  when  patented 
lactalne  rightfully  passes  to  the  hands  of  the  purchaser.  It  Is 
o  longer  within  the  limits  of  the  monopoly;  Aiken  t.  Slanchester 
'rint  Worba,  2  Cliff.  437,  F.  0.  113,  holding  purchase  of  these  par- 
Icnlar  machines  gives  no  power  to  replace  them  with  new  ones: 
lorgan  B.  Co.  T.  Wrapping  P.  Co.,  40  Fed.  581,  holding  defendant 
onid  replace  pnper  upon  tbe  fixtures,  and  sell  them;  Jackson  v. 
'anghan,  73  Fed  839,  holding  one  can  purchase  from  licensee  in  one 
erritorr  and  resell  tbem  In  territory  reaerved  by  patentee;  Thomson- 
loQston  HL  Oo.  V.  Kelaey  B.  Ry.  S,  Co.,  76  Fed.  1009,  46  U.  a,  App, 
6,  holding  It  no  Infringement  to  replace  trolley  stand  for  user  of 
aventlon;  McBumey  v.  Goodyear,  11  Cusli.  671,  holding  that  ex- 
iting contract  applies  equally  to  patent  after  reisaue;  Howe  v. 
Vooldredge,  12  Allen,  22,  holding,  after  sale,  patentee  has  no  longer 
iny  Interest  In  that  particular  machine.  Cited,  wltboat  special  ap- 
lUcatlon,  Id  Heaton- Pen  Insular,  etc.,  Co.  t.  Enreka  Sp.  Co.,  77  Fed. 
95,  47  n.  a.  App.  146,  86  li.  R.  A.  732. 

Distinguished  Id  Railroad  Ca  r.  Trimble,  10  Wall.  380,  19  L.  952. 
loldlng  grant  by  patentee  of  an  extension,  before  It  has  Issaed,  will 
»rry  the  legal  as  well  as  fhe  equitable  Interest  In  the  patent; 
Sloomer  t.  StoUey,  6  McLean.  163.  F.  C.  1.669,  holding  act  of  1836 
las  DO  application  to  extension  by  Congress;  PIre  Ext  M.  Co.  t. 
Graham,  16  Fed  551,  which  related  to  assignment  of  patent,  not 
»  terms  extended  by  general  or  special  laws. 

Fate&t. —  Qtantee  of  an  exclusive  right  to  make,  use  and  vend 
iro  patented  machines  within  a  specified  territory,  may  sue  Id  bis 
>wn  name  for  on  infringement  within  that  territory,  under  act  of 
IS16,  p.  686.  . 

Cited  and  applied  In  Waterman  t.  Mackenzie,  138  D.  8.  266.  34 
L  926,  11  B.  Gt  336,  holding  that  grant  of  "  sole  right  to  manu- 
facture and  sell "  fnot  expressly  authorizing  him  to  usn  It).  Is  a  li- 
xase  and  gives  no  right  to  sue  In  hia  own  niimp;  rhnmbers  v. 
Bmltb.  5  Fed.  Cas.  427,  reafllrmlng  lule;  Hill  v.  Whltcomb,  I  llnlines. 
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324,  F.  C.  6,502,  and  Buss  v.  Putney,  38  N.  H.  47,  holding  that  U- 
censee  cannot  maintain  suit  for  infringement  in  his  own  name. 
Cited,  without  special  appUcation,  in  Baldwin  v.  Sibley,  1  Cliff. 
166.  P.  O.  806,  and  Kempton  v.  Bray,  99  Mass.  353. 

Cionstruction  of  patent. —  Covenant  for  "  renewal,"  must  be  con- 
strued with  reference  to  law  concerning  renewals  then  existing, 
and  does  not  embrace  a  new  and  distinct  right,  created  by  a  sub- 
sequent law,  p.  686. 

Cited  and  explained  in  Goodyear  v.  Cary,  4  Blatchf.  303,  P.  C. 
5,562,  holding  term  **  renewal,"  carried  the  right  to  extensions  of  such 
patents. 

Patent  granted  to  the  administrator  was  founded  upon  a  suffi- 
cient specification  and  proper  drawings,  and  is  ralid,  p.  686. 

Cited  and  applied  in  Van  Hook  v.  Pendleton,  1  Blatchf.  194,  195, 
P.  C.  16,851,  holding  that  cited  case  decided  the  sufficiency  of  the 
amended  specification,  and  the  validity  of  the  reissued  patent;  Hogg 
V.  Emerson,  6  How.  481,  12  L.  524,  holding  schedule  annexed  to 
letters-patent  is  part  of  them,  and  may  be  resorted  to,  to  explain 
title  of  invention. 

Patent. —  Commissioner  of  patents,  where  letters  have  been  ex- 
tended under  act  of  1886»  may  accept  a  surrender  and  reissue 
amended  letters,  after  expiration  of  original  term,  p.  688. 

Cited  and  applied  In  Gibson  v.  Harris,  1  Blatchf.  169,  P.  C.  5,396^ 
where  reissue  was  grant  "  for  term  of  twenty-eight  years,"  held,  it 
was  a  patent  for  residue  of  twenty-eight  years  at  time  of  reissue, 
and  valid;  York  &  M.  L.  B.  B.  Co.  v.  Winans,  17  How.  41,  15  L. 
30,  holding  where  patent  was  signed  by  acting  commissioner,  it  was 
not  necessary  to  prove  he  was  legally  entitled  to  act  in  that  capacity. 

Patents. —  Decision  of  commissioners,  under  act  of  1836,  respect- 
ing their  own  Jurisdiction,  Is  not  conclusive,  p.  688. 

Miscellaneous. —  Referred  to  in  Gibson  v.  Van  Dresar,  1  Blatchf. 
535,  P.  C.  5,402,  and  Woodworth  v.  Edwards,  3  Wood.  &  M.  127, 
F.  C.  18,014.  Cited  generally  in  Woodworth  v.  Hall,  1  Wood.  &  M. 
397,  899,  P.  C.  18,017,  and  Stevens  v.  Gladding,  23  Ped.  Cas.  la 

4  How.  709-711,  11  L.  1169,  SIMPSON  v.  WILSON. 

Patent. —  Act  of  1886  authorized  the  extension  of  a  patent,  on 
the  application  of  an  executor  or  administrator  of  a  deceased  pat- 
entee, p.  711. 

(;;ited  and  applied  in  Woodworth  v.  Hall,  1  Wood.  &  M.  256,  F.  C. 
18,016,  holding  grant  of  an  extension  to  administrator  by  Congress, 
valid. 

Patent. —  Assignee  has  right  to  continue  use  of  patent  renewed 
under  act  of  1836,  p.  711. 

Cited  and  applied  in  Wilson  v.  Simpson,  9  How.  122,  124,  125,  13 
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L.  72,  73»  holding  assignee  had  a  right  to  replace  worn-out  knives; 
Wood  Y.  liiehigan,  etc.,  R.  R.  Go.,  2  Biss.  67,  F.  0.  17,957,  assignee 
haying  right  to  '^make  and  use,"  may  continue  to  use  during  ez- 
tension,  but  cannot  make;  Howe  y.  Wooldredge,  12  Allen,  23,  hold- 
ing patentee,  after  sale,  has  no  interest  In  that  particular  machine. 

Patent. —  Assignment  of  exclusive  right  to  make,  use  and  vend 
a  patented  article  in  a  certain  territory,  does  not  restrict  assignee 
to  a  sale  of  the  product  of  the  patented  machine  within  that  terri- 
tory, p.  711. 

Cited  and  applied  in  Stevens  y.  Gladding,  28  Fed.  Oas.  17,  holding 
purchaser  at  sheriff's  sale  of  copperplate,  acquires  right  to  make 
and  sell  impressions  therefrom. 

MiscellaneoBS. —  Oited  to  point  that  for  purpose  of  restraining  use 
of  machine,  it  was  only  necessary  for  court  to  have  Jurisdiction  of 
a  person  of  defendant,  In  Wilson  v.  Sherman,  1  Blatchf.  641,  F.  O. 
17,833,  holding  same.  BCiscited  in  Davis  v.  Snead,  33  Gratt  710. 
Cited  in  Blanchard's,  etc.,  Factory  y.  Warner,  1  Bhitchf.  276^  F.  O. 
1,521. 

4  How.  712,  11  L.  U71,  WILSON  y.  TURNER. 
No  dtationB. 

4  How.  712-716^  U  L.  1171,  WOODWORTH  Y.  WILSON. 

Patent. —  Assignor,  retaining  an  interest  in  the  patent,  though 
none  in  the  particular  territory  in  question,  may  join  as  complain- 
ant in  biU  for  injunction  to  restrain  violation  of  patent  in  that  ter- 
ritory, p.  716. 

Oited  and  applied  in  Moore  y.  Marsh,  7  WalL  621,  19  L.  39,  hold- 
ing original  owner,  having  sold  his  right,  may  recover  for  an  in- 
fringement committed  while  he  was  owner;  Nelson  v.  McMann,  16 
Blatchf.  148,  F.  C.  10,109,  holding  mere  licensee  cannot  sue  for  in- 
fringement of  patent  without  joining  with  him  the  owner.  Cited, 
without  special  application,  in  Baldwin  v.  Sibley,  1  Cliff.  166,  F.  C. 
805»  and  Olcott  v.  Hawkins,  18  Fed.  Caa.  640. 

Patent. —  In  this  case,  specifications  accompanying  application, 
held  sufficiently  full  and  exact  to  satisfy  the  requirement  of  the 
patent  laws,  p.  716. 

Oited  on  this  point,  in  dissenting  opinion.  Brooks  y.  Fiske,  15  How. 
224,  14  L.  671. 

Miscellaneous. —  Referred  to  in  Woodworth  v.  Rogers,  3  Wood.  & 
M.  146,  F.  0.  18,018.  Cited  in  Van  Hook  v.  Pendleton,  1  Blatchf. 
191, 108,  F.  0. 16,861,  and  Gibson  v.  Van  Dresar,  1  Blatchf.  635,  F.  O. 
6,402,  as  having  decided  that  Bricknell  machine  was  an  infringement 
of  Woodworth's.  Cited  in  Blanchard's,  etc..  Factory  v.  Warner,  1 
Blatchf.  276,  F.  O.  1,521.  Cited,  to  point  that  admission  of  )n- 
frinfrement  is  no  reason  why  injunction  should  not  be  issued,  in 
Jeukins  v.  Greenwald,  1  Boud,  i:n.  U;i\  F.  C.  7.270. 
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6  How.  l-e»  12  L.  28,  WOOD  t.  UNDBBHILL. 

Patents. —  In  order  to  support  a  patent  the  spedflcation  mnst  be 
in  such  full,  clear  and  exact  terms  as  to  enable  any  one  sklUed  in 
the  art  to  which  it  appertains  to  compound  and  use  the  invention 
without  any  experiments  of  his  own,  pp.  4,  5. 

Olted  and  principle  applied  in  Hogg  y.  Bmeraon,  6  How.  484, 12  L. 
525,  collecting  authorities*  holding  patent  of  improvement  in  steam 
engine  described  with  sufficient  certainty;  Jenkins  y.  Walker,  1 
Holmes,  123,  F.  C.  7,275,  holding  patent  of  rubber  composition  yoid 
where  specifications  contained  no  statements  of  proportions  of  the 
ingredients;  Badische  Anilin,  etc.,  Fabrik  y.  Kalle,  94  Fed.  167, 
collecting  cases,  requiring  same  particularity  to  establish  anticipa- 
tion. See  also  note  to  81  Am.  Dec.  206,  upon  necessary  contents  of 
specifications. 

Patents. —  In  patents  for  machines,  and  for  compositions  of  mat- 
ter where  any  of  the  ingredients  do  not  always  possess  exactly  the 
same  properties  in  the  same  degree,  the  sufficiency  of  the  description 
is  in  general  a  question  of  fact  for  the  Jury,  pp.  4-5. 

Cited  in  Consolidated  Valye  Co.  y.  Crosby  Valye  Co.,  118  U.  8. 177, 
28  L.  945,  5  8.  Ct  524,  holding  description  sufficient  as  matter  of 
law,  which  allowed  for  difference  In  position  of  flange  under  differ- 
ent circumstances. 

Patents. —  When  the  specifications  on  application  for  patent  of  a 
new  eompositlon  giyes  only  the  names  of  substances  to  be  mixed 
together,  without  stating  any  relatiye  proportion,  or  with  a  state- 
ment of  proportions  which  is,  on  its  face,  ambiguous  and  yague,  it 
is  the  duty  of  the  court  to  declare  the  patent  yoid,  p.  5. 

Cited  and  principle  applied  in  The  Incandescent  Lamp  Patent,  159 
U.  S.  474,  40  L.  224,  16  8.  Ct  78,  reyiewing  cases,  holding  patent 
yoid  where  specification  indicated  a  "yegetable,  fibrous  material'* 
for  purpose  for  which  only  a  particular  material  was  suited; 
Chemical  Rubber  Co.  y.  Baymond  Bubber  Co.,  71  Fed.  188,  89  U.  8. 
App.  11,  reyiewing  cases,  holding  patent  of  process  for  recoyery  of 
rubber  from  rubber  waste  yoid  for  insufficient  description;  Jenkins 
y.  Walker,  1  Holmes,  123,  F.  C.  7,275,  holding  patent  of  rubber 
composition  yoid  for  omission  from  specifications  of  proportions  of 
the  ingredients.  8ee  also  good  discussion  in  note  to  31  Am.  Dec  206^ 
upon  ambiguity  in  specification. 
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. —  Wbere,  from  the  nature  and  character  of  the  in- 
gredients used  in  a  new  composition,  they  are  not  susceptible  of 
sufficiently  exact  description,  the  inventor  is  not  entitled  to  a  patent 
p.  6. 

Cited  in  The  Incandescent  Lamp  Patent,  159  U.  S.  474,  40  L.  224, 
16  S.  Gt  78,  holding  patent  void  for  insufficient  description. 

Patents. —  Specifications  on  application  for  patent  of  a  composi- 
tion of  matter,  giving  a  certain  proportion  as  a  general  rule,  with 
statement  that  material  possessing  certain  properties  in  a  different 
degree  from  the  common  require  different  proportions  within  cer- 
tain limits,  was  not,  on  its  face,  sufficiently  vague  to  warrant  court 
in  refusing  to  submit  question  of  sufficiency  to  a  jury  and  declaring 
patent  void,  pp.  6-6. 

Cited  and  principle  applied  in  Consolidated  Valve  Co.  v.  Crosby 
Yalve  Co.,  113  U.  S.  177,  28  L.  945,  5  S.  Ct  524,  holding  description 
sufficient  which  laid  dovni  general  rule  but  allowed  for  variations  in 
position  of  flange. 

6  How.  6-7,  12  L.  25,  SBWALL  Y.  CHAMBERLAIN. 

Appeal  and  error. —  Where  complainant's  bill  shows  a  demand 
susceptible  of  definite  computation,  and  which  will  amount  to  less 
than  $2,000,  appeal  to  Supreme  Court  will  be  dismissed,  p.  7. 

Cited  in  Ladd  y.  Tudor,  8  Wood.  &  M.  329,  F.  C.  7,975,  holding 
sufficient  sum  must  appea^r  to  be  in  dispute  before  removal  to  Fed- 
eral court  permissible. 

5  How.  7-10,  12  L.  26,  DICK  v.  RUNNBLS. 

I>epoeitions. —  Under  thirtieth  section  of  Judiciary  act,  certificate 
that  no  notice  was  given  the  adverse  party  or  his  attorney,  as  neither 
Uved  within  one  hundred  miles,  is  sufficient  Parol  is  admissible 
to  controvert  the  certificate,  p.  9. 

Notdted. 

6  How.  10-29,  12  L.  27,  UNITED  STATES  Y.  LAWTCN. 

Spanish  grants. —  Under  acts  requiring  courts  to  determine  ques- 
tions relative  to  Florida  land  titles,  they  were  required  to  find  the 
''locality,  extent  and  boundaries"  of  the  grant  before  an  effective 
decree  could  be  made,  p.  28. 

Cited  in  United  States  v.  De  Rodriguez,  7  Sawy.  686,  F.  C.  14,950, 
reviewing  cases  and  legislation,  holding  court  had  Jurisdiction  to 
review  and  correct  survey. 

Bpanish  grants. —  To  entitle  claimant  to  confirmation  of  a 
Qpanlsh  grant  such  Identity  must  be  established  as  to  enable  the 
courts  to  ascertain  with  reasonable  certainty  where  the  land  lies. 
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A  grant  of  six  miles  square  at  Dunn's  lake  upon  the  rirer  St.  John's, 
was  merely  a  floating  warrant  of  survey,  and  as  it  was  never  fol- 
lowed by  survey,  It  cannot  be  confirmed,  p.  29. 

Olted  and  principle  applied  In  Winter  v.  United  States,  Hemp. 
384,  886,  388,  F.  G.  17,885,  collecting  cases,  rejecting  claim  under  in- 
definite grant  for  want  of  survey  thereunder;  Muse  v.  Arlington 
Hotel  Go.,  68  Fed.  641,  holding  no  title  passed  to  land  in  Arkansas 
where  grant  not  followed  by  survey;  Kennedy's  Bxrs.  v.  Townsley's 
Heirs,  16  Ala.  246,  holding  location  and  survey  necessary  to  com- 
pletion of  title  in  donation  claimant  under  act  of  Congress;  Com- 
myns  v.  Latimer,  2  Fla.  87,  collecting  cases,  holding  severance  from 
public  domain  by  survey,  necessary  to  completion  of  title  under  in- 
definite grant;  Ledoux  v.  Black,  5  La.  Ann.  513,  holding  title  of  United 
States  patentee  superior  to  that  of  Spanish  grantee  whose  lands 
not  surveyed;  Vasquez  v.  Bwing,  42  Mo.  258,  holding  arbitrary  loca- 
tion by  surveyor  of  no  avail  to  perfect  title;  Trimble  v.  Smlthera,  1 
Tex.  806,  holding  no  title  in  claimant  under  amparo  not  followed  by 
survey. 

Distinguished  In  Vanderslice  v.  Hanks,  8  Gal.  42,  collecting  cases, 
holding  survey  not  necessary  to  pass  title  where  grant  defined 
specific  boundaries  and  accompanied  by  diagrams. 

5  How.  29-51,  12  L.  86,  UNITED  STATES  v.  BOYD. 

Where  an  official  bond  was  prospective  in  its  language  no  past 
dereliction  of  duty  could  render  sureties  liable  thereon,  p.  48. 

Gited  and  followed  in  United  States  v.  Jones,  77  Fed.  723,  holding 
bondsmen  not  liable  for  defalcation  occurring  before  date  of  bond; 
State  V.  Banks,  76  Md.  144,  24  Atl.  417,  collecting  cases,  holding 
sureties  not  liable  on  bond  prospective  In  its  language,  for  prin- 
cipal's past  delinquencies;  Thomas  v.  Blake,  126  Mass.  322,  review- 
ing cases,  holding  action  not  maintainable  against  surety  on  bond 
for  principal's  delinquency  of  prior  date;  State  v.  Shackleford, 
Admrx«,  56  Miss.  651,  holding  sureties  on  guardian's  bond  not  ex- 
pressly retrospective  not  liable  for  guardian's  past  defaults;  Bissell 
V.  Saxton,  66  N.  Y.  60,  collecting  cases,  holding  sureties  on  public 
officer's  bond  not  liable  for  defaults  committed  during  prior  term. 

Public  lands  —  Official  bond. —  Receiver's  acts  in  giving  credit 
to  himself  and  others  on  sale  of  public  lands  and  entering  the 
amount  as  received,  constituted  breach  of  official  duty  which  ren- 
dered his  sureties  liable  and  himself  liable  as  defaulter,  p.  49. 

Public  lands. —  A  register  of  a  Federal  land  office  Is  expressly 
prohibited  by  act  of  Gongress  from  purchasing  public  lands  within 
his  district  in  his  own  name  or  in  name  of  others  for  his  benefit 
while  In  office,  p.  49. 

Sureties  on  an  official  bond  being  responsible  for  all  public 
moneys  in  officer's  hands  at  date  thereof  and  afterwards,  but  not  for 
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what  he  may  falsely  admit  in  his  hands  in  accounts  with  the 
government,  such  accounts  are  only  prima  fade  evidence  against 
them,  p.  50. 

Olted  and  principle  applied  in  Arkansas  v.  Newton,  38  Ark.  280, 
284,  reviewing  authorities  holding  treasurer's  accounts  prima  facie 
evidence  against  sureties  on  his  official  bond;  Jenness  v.  Black 
Hawk,  2  Oolo.  585,  holding  declarations  of  principal  in  official 
bond  only  prima  fade  against  sureties;  Bissell  v.  Saxton,  66  N.  Y.  61, 
holding  public  officer's  reports  only  prima  fade  evidence  againnt 
sureties  as  to  amounts  on  hand;  Barry  v.  Screwmen's  Assoc,  07 
Tex.  255,  8  S.  W.  264,  collecting  cases,  holding  report  of  corpora- 
tion's treasurer  prima  facie  evidence  against  sureties  to  show  time 
of  misappropriation;  Robertson  v.  Trigg's  Admr.,  32  Gratt  81,  hold- 
ing United  States  collector's  accounts  with  treasury  department  by 
no  means  conclusive  against  his  bondsmen;  Salazar  v.  Territory,  8 
N.  Mex.  8,  41  Pac.  532,  collecting  cases,  where  sureties  on  county 
treasurer's  bond  not  precluded  by  his  report  from  showing  default 
occurred  during  former  term;  Supreme  Oouncil,  etc.  v.  Fidelity,  etc., 
Ck>.,  63  Fed.  52,  53,  54,  22  U.  S.  App.  439,  reviewing  authorities,  hold 
ing  treasurer's  admissions  in  accounts  of  receipt  of  moneys  at  par- 
ticular times,  not  conclusive  against  bondsmen;  Mahaska  County  v. 
Ingalls,  16  Iowa,  87,  collecting  cases,  holding  verbal  admissions  of 
treasurer  since  deceased,  against  interest,  as  to  state  of  accounts 
evidence  for  sureties;  Board  of  Supervisors  v.  Bristol.  99  N.  Y.  322, 
1  N.  B.  882,  holding  treasurer's  falsified  accounts  admissible  against 
his  sureties  as  In  themselves  constituting  violation  of  duty.  Valu- 
able note  on  this  subject  in  37  Am.  Rep.  235,  236;  good  discussions 
in  note  to  3  Am.  St  Rep.  750,  and  note  to  10  Am.  St.  Rep.  849. 

Distinguished  in  United  States  v.  Girault,  11  How.  30,  13  L.  591, 
holding  bad,  pleas  that  receiver  had  made  returns  admitting  re- 
ceipt of  money  not  received. 

Official  bond. —  Where  condition  of  official  bond  was  prospective, 
fraud  in  respect  to  past  transactions  could  not  render  instrument 
void  in  respect  to  its  prospective  operation,  p.  50. 

See  on  this  subject,  note  to  63  Am.  St  Rep.  335,  337. 

Evidence. —  Secondary  proof  of  contents  of  a  pretended  letter  of 
appointment  without  first  accounting  for  the  non-production  of  the 
original  is  inadmissible,  p.  50. 

Agency. —  Before  a  party  can  be  made  responsible  for  acts  and 
declarations  of  another,  there  must  be  legal  evidence  of  latter's  au- 
thority to  act  in  the  matter,  p.  51. 

Pleading. —  Where  court  below  sustained  demurrer  to  rejoinder, 
and  party,  on  leave,  filed  amended  rejoinder,  the  Judgment  sustain- 
ing demurrer  cannot  be  reviewed,  the  point  having  been  waived  by 
amending,  p.  51. 
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Oited  and  principle  applied  In  Aurora  City  v.  West,  7  WalL  92, 
19  L.  40»  holding  pleading  over  to  replication  adjudged  good  on  de- 
murrer, waived  demurrer;  Watklns  v.  United  States,  9  WalL  702, 
19  Lk  821,  holding  pleading  over  to  declaration  adjudged  good  on 
demurrer,  without  reservation,  waived  demurrer;  Stanton  v.  Bm- 
brey,  93  U.  S.  663,  23  L.  984,  collecting  cases,  holding  amending 
pleading  to  which  demurrer  sustained  waived  any  error  In  judg- 
ment on  demurrer;  Campbell  v.  Haverhill,  165  U.  S.  612,  39  L.  281, 
16  S.  Ot  218,  holding  exception  waived  by  party  not  standing 
thereon  but  electing  to  proceed;  Blllson  v.  Allen,  8  Fla.  209,  holding 
going  to  Issue  on  pleading  waived  exception  to  judgment  on  de- 
murrer; Robinson  v.  L'Engle,  13  Fla.  497,  holding  exception  to 
judgment  on  demurrer  waived  by  amending;  Dupuls  v.  Thompson, 
16  Fla.  70,  and  Johnson  v.  Pensacola,  etc,  R.  R.  Co.,  16  Fla.  668, 
holding  exception  to  judgment  on  demurrer  waived  by  pleading 
over;  Delaware,  etc,  R.  R.  Go.  v.  Salmon,  39  N.  J.  L.  301,  23  Am.  Rep. 
216,  holding  demurrer  waived  by  withdrawing  It  on  leave  after 
being  overruled  and  pleading;  Beall  v.  Territory,  1  N.  Mex.  513,  and 
Overland  Dispatch  Ck>.  v.  Wedeles,  1  N.  Mex.  631,  holding  demurrer 
abandoned  by  pleading  over;  Young  v.  Martin,  3  Utah,  486,  24  Pac. 
910,  holding  going  to  trial  after  demurrer  overruled  waived  error  in 
ruling  thereon.  Cited  also  In  Chester  v.  Leonard,  68  Conn.  604,  37 
Atl.  398,  to  point  that  amendment  of  complaint  waived  exceptions  to 
ruling  on  demurrer. 

United  States  are  not  liable  for  costs,  p.  61. 

Cited  and  foUowed  in  Stanley  v.  Schwalby,  162  U.  S.  272,  40  L 
966,  16  S.  Ct  761,  holding  judgment  for  costs  against  United  States 
erroneous;  Marine  v.  Lyon,  62  Fed.  164,  8  U.  S.  App.  673,  holding 
costs  not  recoverable  against  govemmeht  In  cases  appealed  from 
board  of  general  appraisers;  Carlisle  v.  Cooper,  64  Fed.  474,  26  U.  S. 
App.  240,  collecting  cases,  holding  costs  not  recoverable  against 
government  under  certain  statutes  In  condemnation  proceeding; 
State  V.  Brewer,  69  Ala.  134,  collecting  cases,  holding  State  not 
liable  for  costs  In  criminal  prosecution  under  general  words  of 
statute  giving  costs;  State  v.  Taylor,  33  La.  Ann.  1272,  holding  State 
cannot  be  compelled  to  give  security  for  costs;  United  States  v. 
Stevens,  8  Utah,  4,  28  Pac.  870,  holding  costs  not  taxable  against 
government  as  condition  for  reinstatement  of  cause  on  docket; 
Noyes  v.  The  State,  46  Wis.  261,  32  Am.  Rep.  711,  1  N.  W.  1,  holding 
judgment  for  costs  against  the  State,  void. 

Cited,  arguendo.  In  United  States  v.  Thompson,  98  U.  S.  489,  25  L. 
196,  holding  government  not  barred  by  State  statute  of  limitations; 
United  States  v.  Yerdier,  164  U.  S.  219,  41  L.  409,  17  S.  Ct  44,  holding 
in  action  in  Court  of  Claims  Interest  prior  to  judgment  not  allow- 
able against  government    See  also  note  to  16  Am.  Dec.  407. 

Distinguished  in  United  States  v.  Davis,  54  Fed.  163,  12  U.  S.  Api^. 
47,  reviewing  authorities,  holding  costs  recoverable  against  govern- 
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ment  In  proceeding  to  reyiew  decision  of  board  of  general  ap- 


Mlscellaneons.— Cited  In  Tant  y.  Brooks,  19  Iowa,  91,  to  point 
that  repeal  of  statute  bj  Implication  Is  not  favored.  Olted  In- 
cidentally In  note  to  15  Am.  Dec.  407. 

5  How.  51-«2,  12  L.  46,  PEPPER  v.  DUNLAP. 

Appeal  and  error. —  Appellate  court's  decree  of  reversal,  remand- 
ing case  to  lower  court  for  further  proceedings.  Is  not  final  and  re- 
viewable In  Federal  Supreme  Ck>urt,  p.  52. 

Cited  hi  Moore  v.  Robblns,  18  Wall.  588,  21  L.  758,  Parcels  v. 
Johnson,  20  WalL  654,  22  L.  410,  and  Bostwick  v.  Brlnkerhoff,  106 
U.  S.  4,  27  L.  74,  1  S.  Ct  16,  holding  judgments  of  reversal  by  high- 
est State  courts  remanding  cases  for  further  proceedings  not  final 
and  dismissing  writs  of  error  thereto.  See  also  note  collecting  cases. 
In  60  Am.  Dec.  431. 

5  How.  53-64,  12  L.  46,  McAFEB  v.  DOREMUS. 

Bills  and  notes.—  In  Louisiana,  a  notary  Is  required  to  record,  In 
proper  book,  all  protests  of  bills  made  by  him  and  the  notices  given; 
a  certified  copy  of  this  record  Is  evidence,  without  producing  the 
original  protest,  p.  62. 

Cited  and  followed  in  Thompson  v.  Commercial  Bank,  etc.,  3 
Cold.  49,  50,  holding  admissible  certified  copy  of  record  of  protest 
of  bill  payable  In  Louisiana. 

Bills  and  notes.—  Federal  court  In  Mississippi  having  adopted  by 
rule.  State  law  requiring  Joinder  of  drawers  and  indorsers  of  a  bill 
sued  upon,  may.  In  such  a  suit,  permit  a  nol.  pros,  against  the  draw- 
ers, the  indorsers  having  pleaded  separately,  p.  64. 

Cited  and  principle  applied  in  Coffee  v.  Planters'  Bank,  13  How. 
180,  14  L.  107,  collecting  cases,  holding  dismissal  of  suit  as  to  cer- 
tain defendants  did  not  release  others  from  liability. 

5  How.  64-60,  12  L.  62,  WALKER  v.  TAYLOR. 

Supreme  Court  has  no  jurisdiction  on  error  to  state  appellate 
court  decision,  which  was  adverse  to  the  validity  of  a  State  law 
there  In  question,  p.  68. 

Cited  and  principle  followed  in  Scott  v.  Jones,  5  How.  375,  12 
L.  196,  denying  Jurisdiction  of  writ  of  error  to  highest  State  court 
where  validity  of  authority  set  up  under  Federal  statute  sustained. 

5  How.  69-72,  12  L.  54,  HILDEBURN  v.  TURNER. 

Bills  and  notes.—  Notarial  protest  of  bill  for  non-payment,  should 
not  be  admitted  In  evidence  unless  it  shows  plainly  that  everything 
required  by  law  to  charge  the  Indorser  was  done,  p.  71. 
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Bills  and  notes.—  Notarial  protest  of  bill  payable  at  bank,  stating 
its  presentmoit  there  for  payment,  is  sufficient;  It  need  not  state 
the  officer  to  whom  presented,  p.  71. 

Olted  and  followed  in  Douglas  y.  Bank,  97  Tenn.  145,  36  S.  W. 
877,  collecting  cases,  and  Ashe  v.  Beasley,  6  N.  Dak.  196,  69  N.  W. 
190,  holding  demand  good  notwithstanding  omission  of  notary's  cer- 
tiflcate  to  designate  bank  officer  on  whom  made. 

6  How.  72-82,  12  L.  55,  MILLER  v.  HERBERT. 

Blaveiry.—  Maryland  statutes  permitting  manumission  were  strictly 
construed  against  the  manumission,  pp.  78,  79,  80,  82. 

Olted,  arguendo,  to  this  point,  in  Bloodgood  t.  Grasey,  31  Ala. 
588,  reviewing  cases,  holding  two  subscribing  witnesses  necessary 
to  validity  of  prospective  deed  of  manumission  under  Maryland 
statute. 

Blaveiry.— In  Maryland  and  Washington  county.  District  of  Ck)l- 
umbia,  a  deed  of  manumission  is  void  unless  recorded  within  six 
months  after  its  date,  pp.  81,  82. 

District  of  Columbia.--  Federal  courts  are  bound  by  construction 
of  Maryland  statutes,  settled  by  decisions  anterior  to  the  cession  of 
the  district,  but  not  by  subsequent  decisions,  although  these  will  be 
greatly  respected,  p.  81. 

Miscellaneous.— Erroneously  cited  in  Wilkins  y.  Judge,  14  Ala. 
138,  for  5  How.  (Miss.)  80,  upon  question  of  Jurisdiction  of  equity 
in  case  of  fraud,  after  Judgment  at  law. 

5  How.   83-91,    12  L.   60,   THE   ALEXANDRIA    OANAL   GO.   v. 

SWANN. 

District  of  Columbia.—  Where  a  case  is  removed  from  Alexandria 
to  Washington  county.  District  of  Columbia,  whatever  defenses 
might  have  been  made  in  Alexandria  county,  or  whatever  would 
have  barred  the  action  there,  may  be  relied  upon  in  the  new  forum, 
p.  87. 

District  of  Columbia.— Procedure  in  a  case  removed  from  Alex- 
andria to  Washington  county,  D.  C,  is  regulated  by  the  law  of  the 
court  to  which  the  suit  was  transferred,  p.  87. 

Arbitration  and  award.— Where  reference  to  arbitrators  was 
made,  by  rule  of  court,  upon  motion  of  parties.  Judgment  upon  award, 
to  which  no  objection  was  taken  in  lower  court,  will  be  affirmed,  un- 
less substantial  objection  appears  upon  face  of  proceedings  or  in 
award  itself,  p.  88. 

Cited  in  Bond  v.  Dustin,  112  U.  S.  606,  28  L.  836,  5  S.  Gt.  297,  and 
Duncan  v.  Atchison,  etc.,  R.  Co.,  72  Fed.  811,  44  U.  S.  App.  427, 
holding  question  growing  out  of  evidence  not  reviewable  where 
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jury  waived,  unless  written  stipulation  of  waiver  filed;  Roberts  v. 
Benjamin,  124  U.  S.  71,  31  L.  836,  8  S.  Ot  896,  collecting  cases,  hold- 
ing facts  found  by  referee  conclusive  in  Supreme  Court,  where 
written  stipulation  waiving  Jury  not  filed;  Nolan  v.  Ck>lorado,  etc., 
Mln.  Co.,  63  Fed.  834,  27  U.  S.  App.  427,  holding  writ  of  error  Ues 
to  review  Judgment  setting  aside  award  as  to  questions  of  law  only. 

Arbitration  and  award.—  Where  action  of  trespass,  to  which  only 
the  general  issue  has  been  pleaded,  is  referred  to  arbitrators,  no 
question  as  to  Justification  is  before  them,  and  their  omission  to 
consider  that  offered  is  not  error,  p.  88. 

Cknrporations.— Although  a  corporation's  charter  does  not,  in 
terms,  give  a  power  to  refer  to  arbitrators,  a  power  to  sue  and  be 
sued  includes  such  power,  p.  88. 

Cited  and  principle  applied  in  Brown  v.  Hartford,  etc.,  Ins.  Co., 
4  Fed.  Gas.  388,  holding  power  of  trustee  to  sue  and  be  sued  in- 
cluded power  to  submit  to  arbitration;  Richards  v.  Attleborough 
National  Bank,  148  Mass.  192,  18  N.  B.  354,  1  L.  R.  A.  783,  sustain- 
ing submission  to  arbitration  by  directors  engaged  in  winding  up 
bank's  affairs,  of  a  claim  against  bank;  Springfield  v.  Walker,  42 
Ohio  St.  546^  sustaining  municipal  corporation's  power  to  submit 
to  arbitration.  See  also  valuable  note  in  80  Am.  I>ee.  631,  and  85 
Am.  Dec.  592,  note. 

Trial  by  arbitrators,  with  consent  of  both  parties,  is  one  of  the 
legal  modes  of  prosecuting  a  suit  to  Judgment,  p.  89. 

Oited  and  applied  in  Heckers  v.  Fowler,  2  WalL  128,  17  L.  760, 
sustaining  reference  of  pending  suit  to  arbitrators;  Robinson  v. 
Mutual,  etc.,  Ins.  Co.,  16  Blatchf.  201,  F.  0.  11,961,  holding  refer- 
ence by  consent  to  try  issues  legal;  St  Louis  Blectric,  etc..  Go.  v. 
Bdison,  etc.,  Blectric  Oo.,  64  Fed.  1004,  holding  reference,  with 
consent  of  parties,  to  find  facts  allowable  in  action  at  law.  Cited 
also  in  Lyons  v.  Lyons  National  Bank,  19  Blatchf.  286,  8  Fed.  874, 
holding,  arguendo,  trial  by  referee  in  suit  at  law,  by  consent,  per- 
missible in  Federal  court;  30  Am.  Dec  627,  note. 

Distinguished  in  Howe  Machine  Ck>.  v.  Bdwards,  15  Blatchf.  408, 
F.  O.  6,784,  holding  reference  to  referee  for  trial  not  permissible 
without  consent  of  both  parties. 

Ckirporations.— A  canal  company  has  power  to  agree  to  refer  to 
arbitrators  a  question  of  damages  for  occupation  of  land,  under 
clause  in  act  of  incorporation  authorising  an  agreement  with  pro- 
prietor of  land  for  purcliase,  or  temporary  occupation,  p.  89. 

CHted  and  principle  applied  in  Memphis,  etc.,  R.  R.  Ck>.  v.  Scruggs, 
50  Miss.  297,  holding  authorisation  to  corporation's  president  to  re- 
ceive property  at  valuation,  as  provided  by  contract,  authorized 
submission  to  arbitration;  Springfield  v.  Walker,  42  Ohio  St  546» 
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collecting  cases,  sustaining  munici];»al  corporation's  power  to  submit 
to  arbitration.    See  also  valuable  note  in  30  Am.  Dec.  631. 

Attorney  and  client.— In  Maryland  and  Washington  county, 
D.  0.,  the  acts  of  a  corporation's  attorney  in  conducting  a  suit 
are  presumed  to  be  authorized,  whether  power  to  direct  the  pro- 
ceedings is  in  the  president  and  directors,  or  in  the  stockholders, 
p.  89. 

Cited  and  principle  applied  in  Jones  v.  Horsey,  4  Md.  314,  59  Am. 
Dec.  84,  holding  recommendation  of  trustee  for  insolvent  by  plain- 
tifTs  attorneys  in  collection  of  claim  against  Insolvent,  bound  plain- 
tiffs; Paret  v.  Bayonne,  39  N.  J.  L.  560,  sustaining  authority  of 
municipal  corporation's  attorney  to  submit  damages  to  arbitration 
if  corporation  could  do  so;  Ck)leman  v.  West  Virginia  Oil,  etc.,  Ck>., 
25  W.  Ya.  169,  collecting  cases,  holding  counsel  employed  by  cor- 
poration's president  could  bind  corporation  within  ordinary  power  of 
counsel.  Cited  also  in  Davis  v.  Memphis,  etc.,  Ry.  Co.,  22  Fed.  886, 
collecting  cases,  holding,  as  between  attorneys  employed  and  the 
company,  president  might  bind  latter,  without  formal  action  by  di- 
rectory; National  Bank  of  Guthrie  v.  Earl,  2  Okl.  623,  89  Pac.  393, 
holding  bank  bound  by  employment  by  president,  and  acceptance  of 
services  of  attorney  in  conducting  litigation. 

Arbitration  and  award. —  Where  an  order  of  reference  provides 
for  appointment  of  an  umpire,  it  is  no  error  if  he  is  appointed  be- 
fore referees  had  heard  the  evidence  and  discovered  that  they  could 
not  agree,  p.  90. 

Cited  in  Leonard  v.  Cox,  64  Mo.  35,  collecting  cases,  holding  it 
immaterial  whether  a  disagreement  preceded  appointment  of  third 
appraiser. 

Miscellaneous. —  Referred  to  In  note  to  Swann  v.  Canal  Oo^  23 
Fed.  Cas.  503,  as  afi^ming  case  there  reported. 

5  How.  91-96,  12  L.  64,  BRIDGES  Y.  ARMOUR. 

Evidence. — A  party  upon  the  record,  although  divested  of  all 
interest  in  the  event  of  the  suit,  is  not  a  competent  witness  in  a 
cause,  pp.  94,  96. 

Cited  and  principle  followed  in  Good  v.  Martin,  95  U.  S.  98,  24  L. 
344,  excluding  parties'  testimony  in  territorial  court  though  statute 
had  changed  rule  in  United  States  courts;  The  Zenobia,  Abb.  Adm. 
96,  F.  C.  18,209,  excluding  party's  deposition;  Mobile,  etc.,  Bank  v. 
McDonnell,  87  Ala.  747,  6  So.  707,  reviewing  cases  excluding  in- 
solvent defendant's  testimony  though  decree  pro  confesso  rendered 
against  him.  Gates  v.  Nash,  6  Cal.  195,  collecting  cases,  holding  co- 
defendant's  testimony  properly  excluded;  Gk>od  v.  Martin,  2  Colo. 
224,  holding  testimony  of  co-defendant  who  had  suffered  default 
properly  rejected;  Patterson  v.  Cobb,  4  Fla.  485,  holding  party  to 
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record,  though  without  Interest,  incompetent  to  testify;  Wise  t. 
Patterson,  3  G.  Greene,  472,  holding  stranger  to  suit  conld  not 
make  party  competent  witness  by  releasing  and  Indemnifying  him; 
Pino  v.  Beckwlth,  1  N.  Mex.  27,  collecting  cases,  holding  party  upon 
the  record,  though  without  interest,  incompetent  witness.  See  also 
United  States  v.  Clark,  96  U.  S.  44,  24  L.  699,  holding,  arguendo, 
rule  strictly  adhered  to  before  statute  passed  changing  It;  Central 
B.  B.,  etc.,  Co.  V.  Hines,  etc.,  19  Qa.  213,  dissenting  opinion,  ma- 
jority holding  testimony  of  disinterested  party  to  the  record  prop- 
erly admitted. 

Distinguished  in  Snyder  v.  Fiedler,  139  U.  S.  480,  85  L.  219,  11  S. 
Ct  584,  holding  former  administratrix  competent  witness  in  suit 
commenced  by  her  as  such,  after  resignation  and  successor  ap- 
pointed. Denied  in  Wooten  v.  Nail,  18  Ga.  623,  Central  B.  B.,  etc.,  Co. 
T.  Hines,  etc.,  19  Ga.  217,  and  Kincaid  v.  Purcell,  1  Ind.  326,  hold- 
ing disinterested  party  to  the  record  a  competent  witness. 

BiBcharg^  in  bankruptcy  while  suit  is  pending  to  which  bank- 
rupt is  party,  does  not  release  him  from  liability  for  costs  if  Judg- 
ment Is  afterwards  obtained  by  adverse  party,  p.  96. 

Cited  and  applied  in  Dows  y.  Griswold,  122  Mass.  440,  holding 
plaintilTs  liability  for  costs  in  action  pending  at  time  of  his  bank- 
ruptcy not  barred  by  certificate  of  discharge. 

Bvldenca. —  A  party  plaintiff  who  is  a  bankrupt  discharged  during 
pendency  of  the  suit,  is  not  a  competent  witness  because  still  liable 
for  costs  and  interested  in  residuary  assets,  p.  96. 

Cited  in  Whetmore  v.  Murdock,  3  Wood.  &  M.  886,  F.  0.  17,609, 
collecting  cases,  excluding  insolvent  defendant's  admissions  affect- 
ing rights  of  assignees  who  had  been  admitted  to  defend. 

Miscellaneous. —  Brroneously  dted  in  Cutter  y.  Fanning,  2  Iowa, 
684,  collecting  cases,  to  point  that  actual  interest  in  suit  necessary 
to  render  party  incompetent  to  testify. 

6  How.  96-103,  12  L.  66,  HALL  y.  SMITH. 

Principal  and  surety. —  Where,  with  knowledge  of  original  debtor, 
one  agreed  verbally  to  reimburse  one  who  became  bail  for  debtor's 
surety,  all  became  privies  in  same  contract  to  secure  payment  of 
original  debt,  p.  102. 

Principal  and  surety. —  Where  there  are  privies  in  a  contract, 
with  debtor's  knowledge,  to  secure  payment  of  debt  to  his  creditor, 
payment  by  one  of  them  other  than  debtor,  is  payment  at  his  re- 
quest, and  an  express  assumpsit  to  reimburse  the  amount,  p.  102 

Cited  in  Gibson  v.  Love,  2  Fla.  620,  holding  payment  by  surety 
upon  principal's  default  compulsory,  and  action  for  contribution 
maintainable;  Nichols  v.  Porter,  2  W.  Ya.  23,  94  Am.  Dec.  606,  hold- 
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ing  surety  bound  to  pay  on  principal's  deftinlt  and  actioOt  thersfore, 
maintainable  by  him. 

Payment  by  surety  of  a  snxetyi  of  principal's  debt  under  a  legal 
obligation,  from  which  principal  was  bound  to  relieve  him,  is  suffi- 
cient consideration  to  raise  implied  assumpsit  to  repay,  though  pay* 
ment  made  without  request  from  principal,  pp.  102,  lOS. 

Cited  in  Gibson  y.  Love,  2  Fla.  620,  and  Nichols  v.  Porter,  2  W. 
Va.  23,  94  Am.  Dec.  506»  holding  action  maintainable  by  surety  for 
money  paid  upon  principal's  default. 

6  How.  103-121,  12  L.  70,  BABBY  Y.  MBBGBIN. 

Supreme  Court  possesses  no  appellate  power  unless  conferred  by 
act  of  Congress,  nor  can  it  be  exercised,  when  conferred,  otherwise 
than  as  the  law  prescribes,  p.  119. 

Cited  approvingly  and  followed  in  Bx  parte  Vallandigham,  1 
WaU.  251,  17  li.  693,  denying  Jurisdiction  to  review  proceedings  of 
military  commission;  Daniels  v.  Bailroad  Co.,  8  WalL  254,  18  L.  226, 
denying  jurisdiction  where  certificate  of  division  brought  up  the 
whole  case;  United  States  v.  Young,  94  U.  S.  269,  24  K  153,  collecting 
cases,  dismissing  appeal  and  refusing  certiorari  to  compel  court  to 
send  up  proceedings  after  appeal  when  new  trial  granted;  Blgin  v. 
Marshall,  106  U.  S.  580,  27  L.  249,  1  S.  Ct  486,  construing  statute 
strictly;  American  Construction  Co.  v.  Jacksonville,  etc,  By.  Co., 
148  U.  S.  378,  87  L.  489,  13  S.  Ct  761,  collecting  cases,  denying 
mandamus  to  review  order  of  inferior  court;  United  States  v.  New 
Bedford  Bridge,  1  Wood.  &  BC.  435,  F.  C.  15,867,  denying  to  Federal 
Circuit  Court  Jurisdiction  not  conferred  by  Congress;  San  Francisco 
V.  United  States  (The  Pueblo  Case),  4  Sawy.  680,  F.  C.  12,316, 
denying  motion  for  appeal  where  not  expressly  provided  for  by  law; 
Stevens  v.  Clark,  62  Fed.  323,  18  U.  S.  App.  584,  holding  appeal  does 
not  lie  from  judgment  in  action  at  law;  City  of  Wilmington  v. 
Bicaud,  90  Fed.  213,  collecting  cases,  holding  errors  In  law  case  re- 
viewable only  by  writ  of  error;  principle  applied  by  analogy  in  the 
following:  State  v.  Daugherty,  5  Tex.  3,  reviewing  cases,  dismissing 
appeal  by  State  from  Judgment  in  criminal  case  for  defendant 
where  not  allowed  by  statute;  McFarland  v.  Johnson,  27  Tex.  106, 
collecting  cases,  holding  respondent  could  not  appeal  from  Judgment 
in  habeas  corpus  proceeding;  North  Point,  etc.,  Irrigation  Co.  v. 
Canal  Co.,  14  Utah,  167,  46  Pac.  827,  collecting  cases,  holding  right 
of  appeal  denied  where  not  expressly  granted.    Cited  also   in  Bx 
parte  Bradley,  7  WalL  384,  19  L.  221,  dissenting  opinion,  reviewing 
cases,  majority  holding  mandamus  lies  from  supreme  to  Inferior 
court  to  restore  attorney  for  contempt  committed  in  another  court; 
Ex  parte  Lange,  18  Wall.  205,  21  L.  888,  dissenting  opinion,  collecting 
cases,  majority  holding  court  could  by  habeas  corpus  and  certiorari 
look  into  record  to  ascertain  whether  Judgment  in  criminal  case 
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valid;  In  re  McDonald,  16  Fed.  Gas.  28,  27,  ai^oendo,  dlscnsBlng 
Federal  court's  powers,  original  and  appellate,  to  issue  habeas 
corpus,  and  history  of  the  writ  under  Federal  legislation;  Sanders 
▼.  Oabaniss,  48  Ala.  190,  concurring  opinion,  holding  appellate  court 
without  authority,  in  absence  of  leglslatiye  enactment,  to  remand 
cause  in  which  appeal  pending.  Oited,  arguendo,  in  State  v.  Mc- 
Kone,  96  Wis  220,  70  N.  W.  106,  holding  statute  ezceptint  from  pro- 
▼Isions  of  a  statute  granting  appeals,  cases  involving  less  than 
$100,  applied  only  to  cases  involving  rights  reducible  to  pecuniary 
standard;  Bogers  v.  Kennard,  54  Tex.  88,  denying  jurisdiction  not 
conferred  by  statutes  defining  court's  powers. 

Appeal  and  errcMr. —  Bight  to  review  decisions  of  State  courts  of 
last  resort  depends  on  character,  not  value,  of  matter  in  controversy, 
p.  120. 

Appeal  and  snror. — Judgments  of  Federal  Circuit  Courts  are 
reviewable  only  where  the  matter  in  dispute  is  some  right,  the 
money  value  of  which  can  be  calculated  and  ascertained,  and  ex- 
ceeds the  value  of  |2,000  exclusive  of  costs,  p.  120. 

Cited  and  principle  applied  in  De  Krafft  v.  Barney,  2  Black,  714, 
17  li.  351,  where  matter  in  dispute  was  right  to  custody  of  children; 
Potts  V.  Chumasero,  02  U.  S.  861,  28  L.  499,  denying  appellate  Juris- 
diction of  proceedings  to  prevent  change  of  territorial  capital; 
Toungstown  Bank  v.  Hughes,  106  U.  S.  624,  27  L.  269,  1  S.  Ct  490, 
dismissing  appeal  where  value  of  matter  in  dispute  not  ascertainable 
in  money;  Elgin  v.  Marshall,  106  U.  S.  580,  27  L.  249,  1  S.  Ct  486, 
collecting  cases  denying  jurisdiction  where  contest  Involved  liability 
for  interest  less  than  statutory  sum,  on  bonds  for  larger  sum; 
applied  by  analogy  in  Kurtz  v.  Moffltt,  115  U.  S.  495,  496,  29  L.  459, 
460,  6  S.  Ct  150,  reviewing  cases,  holding  writ  of  habeas  corpus  not 
removable  from  State  to  Federal  Circuit  Court;  Hatch  v.  Chicago, 
etc.,  B.  B.  Co.,  6  Blatchf.  116,  F.  C.  6,204,  holding  case  fulfilUng 
statutory  requirements  was  removable  from  State  to  Federal  Circuit 
Court  Cited  also  in  Buddick  v.  Billings,  Woolw.  886,  3  N.  B.  B.  14, 
F.  C.  12,110,  qusere  whether  creditor  resisting  bankrupt's  discharge 
claims  debt  or  daipages;  Gartside  v.  Gartside,  42  Mo.  App.  514,  hold- 
ing, arguendo,  where  appeal  depends  on  value  of  matter  in  dispute,  it 
must  be  estimated  in  money;  arguendo,  in  Dryden  v.  Swinbum,  15 
W.  Ya.  248,  holding  public  office  had  pecuniary  value. 

Distinguished  In  King  v.  McLean  Asylum,  etc.,  64  Fed.  888,  21 
IT.  8.  App.  481,  26  L.  B.  A.  784,  785,  taking  appellate  jurisdiction 
of  habeas  corpus  proceeding. 

Supreme  Court  is  without  appellate  power  where  Circuit  Court 
denied  habeas  corpus  prayed  for  by  father  to  take  his  child  from 
its  mother's  custody,  since  matter  in  dispute  is  incapable  of  being 
reduced  to  pecuniary  standard  of  value,  pp.  120,  121. 
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Cited  ftnd  followed  In  De  Krafft  t.  Barney,  2  Black,  714,  I'i 
S51,  InvolTlng  rlgbt  to  cnstod;  of  cblldren;  Perrlne  t.  Slack, 
U.  8.  464,  41  L.  611.  17  S.  Ct  79,  denying  juriadlctlon  to  rev 
Jadgment  tn  proccedlDg  for  cnatody  of  children.  Cited  and 
cnased,  argnendo.  In  re  Buttub,  186  TJ.  a  694,  595,  34  L.  61D. 
10  8.  OL  8B3,  denying  Jurisdiction  of  District  Court  to  iBsne  hal 
corpni  to  restore  infant  to  father's  coitody. 

Miscellaneous.— Cited  In  Taylor  t.  Carpenter.  2  Wood.  &  il. 
9,  O.  13,7S5,  as  Instance  of  foreigner  suing  In  Federal  court:  I 
nett  T.  Bennett  Deady,  ai9,  F.  C.  1.818,  upon  question  of  Juris 
Hon  of  Federal  court  In  contest  for  custody  of  infant:  Feopli 
Bradley,  60  IlL  309,  qnotlng  connsel's  argument  upon  nature 
writ  of  hat>eas  corpus;  Noble  t.  Gallom,  44  Ala.  E 
dtlng  argument  of  counsel. 


S  How.  121-126,  12  L.  78,  MATBBBRT  T.  THOMPSON. 

A^eal  and  wror.— Error  to  8npreme  Court  on  Glrcolt  Ci 
Judgments  In  origloal  cansee  or  causes  taken  up  from  the  Dlst 
Court  on  error,  lie  Anly  when  Judgment  is  final,  and  matter  !□ 
pute^  exclusive  of  costs,  exceeds  $2,000.  p.  126. 

See  note  In  91  Am.  Dec.  196,  collecting  cases. 

Appeal  and  ernw.—  Circuit  Coart  Judgment  merely  reversing  1 
trict  Court  Judgment,  with  costs.  Is  not  final,  Judgment  not 
viewable  In  Supreme  Court,  p.  126. 


S  How.  127-134,  12  L.  81,  NELSON  T.  HILI>, 

Bqolty  pntctloe.— Objection  to  a  bill  for  mnlUfarlonsneBe  n 
be  made  before  answer,  tbougb  tbe  court  may,  at  the  hearing, 
sponte,  make  such  objection;  and  It  mast  be  tested  and  determt 
by  tbe  atmctnre  of  the  bill  alone,  p.  182. 

Cited  and  rule  applied  In  Hefner  v.  Northweatem,  etc.,  Ina.  < 
123  tJ.  8.  751. 31  L.  811,  8  S.  Ct  839.  holding  multifariousness  could 
be  taken  advantage  of  except  by  demnrr^',  plea  or  answer;  Bud 
r.  Stoddard,  4  Fed.  Cas.  681,  collecting  cases,  Holding  objection 
multifariousness,  taken  by  answer,  was  too  late;  CooTerse  v.  Ml< 
gan  Dairy  Co.,  4S  Fed.  20.  collecting  cases,  holding  objection 
bill  at  bearing  for  mulUfarlousnese  too  late;  Thornton  v.  Houtze, 
Til,  220,  boldlng  objection  of  multifariousness  cannot  be  urged  aJ 
answer;  Abbot  v.  Johnson,  82  N.  H.  2S,  24,  coUecting  cases,  hold 
objection  for  muldfarioasnees  apparent  In  the  bill  must  be  m: 
by  demurrer;  Yeghte  v.  Barltan  Water  Power  Co.,  19  N.  J.  Bq.  ] 
collecting  cases,  holding  objection  waived  by  answering  tbe  mat 
of  the  biU;  Woodworth  T.  Glbbs.  61  Iowa,  401,  16  N.  W.  288,  < 
lectlDg  cases,  where  court  sua  sponte,  took  the  objection  and 
firmed  Judgment  dismissing  petlUoD.    Cited  also  In  Wales  v.  Ni 
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Ijould,  9  Mich.  81«  concurring  opinion,  collecting  cases,  holding  ob- 
jection waived  where  not  taken  before  answer;  Bonayne  v.  Loran- 
ger,  66  Mich.  888,  88  N.  W.  845,  dissenting  opinion,  majority  ignor- 
ing the  point. 

Partnership.— Creditors  of  a  partnership  may,  at  their  option, 
proceed  at  law  against  the  surviylng  partner,  or  go  Into  equity 
against  the  representatiyes  of  the  deceased  partner,  without  first 
exhausting  their  remedy  against  the  former,  p.  188. 

Gited  and  principle  applied  in  Lewis  v.  United  States,  02  U.  S. 
622,  23  li.  614  (affirming  18  Bank.  Beg.  87,  26  Fed.  Gas.  924),  hold- 
ing United  States  need  not  exhaust  legal  remedies  against  part- 
nership in  which  members  of  bankrupt  firm  were  partners,  before 
proceeding  in  equity  against  tetter's  trustee;  Goopwood  v.  Wallace, 
12  Ala.  797,  holding  attorney  entitled  to  sue  estate  for  fee,  without 
first  exhausting  remedy  against  administrators;  Cannon  t.  Cope- 
land,  43  Ala.  261,  holding  bill  lies  directly  against  estate  for  ac- 
counting where  adyances  made  to  former  administratrix  for  estate's 
benefit;  FlUyau  v.  Layerty,  8  Fla.  102,  holding  creditor  of  firm,  dis- 
solved by  a  partner's  death,  could  proceed  in  equity  directly  against 
tetter's  estate;  Doggett  v.  Dill,  108  111.  666,  48  Am.  Bep.  668,  re- 
viewing cases,  holding  partnership  creditor  could  proceed  against 
deceased  partner's  estate  in  first  Instance;  Postlewalt  v.  Howes,  3 
Iowa,  881,  holding  partnership  creditor  may  proceed  directly  against 
surviving  partner  without  Joining  deceased  partner's  administrator; 
Comins  V.  Culver,  86  N.  J.  Bq.  96,  holding  surety  who  had  paid 
Judgment  against  surviving  partner,  could  proceed  against  deceased 
partner's  estate.  See  also  In  re  Lloyd,  16  Fed.  Gas.  711,  16  N.  B. 
B.  267,  holding  partnership  creditors'  cteims  provable  against  bank- 
rupt partners'  estate.  And  good  discussion  in  note  to  43  Am.  St. 
Bep.  867. 

Creditors'  bill  —  Parties.—  Where  there  were  two  mercantile  firms 
and  some  members  common  to  both,  creditors'  bill  is  not  multi- 
famous  when  filed  against  the  personal  representatives  of  two  of 
the  deceased  partners  of  both  firms,  and  also  against  the  surviving 
partner  of  one,  p.  188. 

Cited  and  followed  in  Powell  v.  Spaulding,  8  G.  Greene,  462,  hold- 
ing biU  not  multifarious  for  Joining  complainants  interested  in  same 
claim  of  right;  Brown  v.  Buckner,  86  Va.  616,  10  S.  B.  883,  holding 
bill  not  multifarious  if  common  interest  exists  in  plaintiffs,  and 
common  liability  in  defendants,  though  interests  not  co-extensive. 

6  How.  134-141,  12  L.  86,  BOWAN  v.  BUNNELS. 


fiUiTefl.-- Constitution  of  Mississippi  did  not,  of  itself,  without 
tegistetlve  enactment,  prohibit  the  Introduction  of  steves  as  mer- 
chandise and  for  sale,  pp.  188,  189. 
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5  How.  184-141 


Notes  on  U.  S.  Beports. 


r. 


Cited  and  role  applied  In  Trnly  v.  Warner,  5  How.  142,  12  L.  88, 
and  Sims  ▼.  Hundley,  6  How.  6,  12  L.  821,  holding  note  given  for 
pnrchase  of  Imported  slaves  valid,  notwithstanding  constitutional 
prohibition;  State  v.  Buckley,  64  Ala.  616,  reviewing  cases,  distin- 
guishing between  certain  self-executing  and  non-s^-executing  con- 
stitutional provisions.  Oited  also  in  Harris  v.  Wall,  7  How.  706,  12 
L.  880,  reversing  Judgment  rendered  upon  immaterial  issues,  where 
case  depended  upon  construction  of  the  constitutional  provision; 
Illinois  Cent.  B.  Co.  v.  Ihlenberg,  76  Fed.  877,  43  U.  S.  App.  726, 
34  L.  B.  A.  396,  upon  self -executing  constitutional  provisions;  Cum- 
mingss  V.  Spaunhorst,  6  Mo.  App.  81,  holding  certain  constitutional 
provisions  not  self-operating;  arguendo,  in  State  v.  Newark,  89 
N.  J.  L.  388,  holding  certain  constitutional  amendments  self-exe- 
cuting and  discussing  effect  on  existing  legislation;  Wells  County 
Boad  Matter,  7  Ohio  St  21,  suggesting  probability  of  necessity  tor 
legislation  supplementary  to  Constitution.  Valuable  note  in  98  Am. 
Dec.  682. 

Bupreine  Court  will  resi^ect  State  court  decisions,  and  from  the 
time  they  are  made  will  regard  them  as  conclusive  in  all  cases  upon 
the  construction  of  their  own  Constitution  and  laws,  p.  139. 

Cited  and  applied  in  Luther  v.  Borden,  7  How.  68,  12  Li.  606, 
holding  Federal  courts  would  follow  State  decisions  in  determining 
which  was  the  legitimate  State  government. 

Stare  decisis.— Where  Fed»al  Supreme  Court,  in  absence  ot 
State  decisions,  and  in  accordance  with  practical  construction  by 
State  legislature,  has  held  State  constitutlonai  provision  prohibiting 
slave  imi>ortations  for  sale,  not  self-executing.  It  will  not  adopt  a 
different  construction  to  avoid  contracts  with  dtisens  of  another 
State,  because  State  courts  subsequent  to  the  transaction  have  held 
it  to  be  self -executing,  p.  139. 

Cited  and  principle  followed  in  Ohio,  etc,  Ins.,  etc.,  Co.  v.  Debolt, 
16  How.  432,  14  L.  1003,  following  construction  of  State  Constitu- 
tion by  all  departments  of  State  government  at  time  of  transaction; 
Pease  v.  Peck,  IS  How.  699,  16  L.  620,  and  Meyer  v.  Muscatine,  1 
WaU.  393,  17  L.  667,  following  long-established  construction  by 
State  courts  rather  than  latter's  more  recent  decisions;  Douglas  v. 
Pike  Co.,  101  U.  S.  686,  26  L.  971,  and  Loeb  v.  Trustees,  etc.,  91  Fed. 
43,  reviewing  cases,  determining  rights  in  municipal  bonds  accord- 
ing to  statutes  as  construed  when  bonds  put  on  the  market;  Burgess 
V.  Seligman,  107  U.  S.  34,  27  L.  366,  2  S.  Ct  22,  coUecting  cases, 
and  King  v.  Dundee  Mortgage,  etc.,  Co.,  11  Sawy.  666,  refusing  to 
reverse  decision  construing  State  law  not  theretofore  construed  be- 
cause State  court  afterwards  adopted  different  interpretation;  Tal- 
cott  V.  Pine  Grove,  1  Flipp.  126,  128,  176,  181,  F.  C.  13,736,  sustain- 
ing contracts  made  In  reliance  upon  long  practical  construction  of 
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State  laws,  notwltbBtanding  subsequent  adverse  State  decisions; 
Wilson  ▼.  Ward  Lumber  Co.,  67  Fed.  681,  683,  disregarding  recent 
State  decisions  conflicting  with  prior  decisions  construing  State 
laws  affecting  land  titles;  Forsyth  v.  Hammond,  71  Fed.  454,  34  U. 
S.  App.  552,  declining  to  follow  State  court  decision  rendered  pend- 
ing decree,  inconsistent  with  previous  decisions  on  the  subject; 
Jones  ▼.  Great,  etc..  Hotel  Co.,  86  Fed.  872,  holding  State  decisions 
not  binding  on  Federal  courts  when  contract  executed  before  stat- 
ute construed  affected  thereby;  Opinion  of  the  Court,  58  N.  H.  625, 
holding  contract,  valid  upon  well-settled  construction  of  Constitu- 
tion when^  made,  not  invalidated  by  adverse  judicial  construction. 
Oited  also  in  Dred  Scott  v.  Sandford,  10  How.  603, 15  L.  783,  dissent- 
ing opinion,  majority  following  State  decisions  upon  effect  of  taking 
slave  to  State  where  slavery  prohibited  and  returning  him.  Good 
discussion  in  note  to  88  Am.  Dec.  682.    See  14  Am.  Rep.  288,  note. 

Distinguished    in    Nesmlth  v.  Sheldon,  7    How.  818,  12  L.  028, 
strictly  following  State  decisions  construhag  State  Constitution  and 
statutes;  Fairfield  v.  Gallatin  Co.,  100  U.  S.  58,  54,  25  L.  546,  over- 
ruling decision  made  in  ignorance  of  prior  construction  of  State 
Constitution  by  State  court;  Western  Union  Tel.  Co.  v.  Foe,  64 
Fed.  13,  where  Federal  court  reversed  former  ruling  construing 
State  law  in  deference  to  State  court  decision,  rendered  pending 
entry  of  final  decree;  Sanford  v.  Poe,  68  Fed.  548,  37  U.  S.  App. 
378,  f ollovTlng  State  decisions  where  no  rights  involved,  acquired 
upon  faith  of  earlier  conflicting  decisions;  Hlbbits  v.  Jack,  87  Ind. 
577,  holding  a  certain  overruled  decision  was  never  a  general  rule 
of  property.    Denied  in  McClure  v.  Owen,  26  Iowa,  256,  257,  re- 
viewing cases,  holding  Federal  courts  would  follow  latest  settled 
State  adjudications  upon  construction  of  State  statute.     Distin- 
guished in  Jessup  V.  Carnegie,  80  N.  Y.  448,  36  Am.  Bep.  648,  re- 
viewing cases,  adopting  construction  placed  by  courts  of  another 
State  on  their  own  statutes;  Gelpcke  v.  Dubuque,  1  WalL  214,  17 
Ii.   528»   dissenting   opinion,    majority   following  long-settled   con- 
struction rather  than  recent  decisions;  Ex  parte  Holman,  28  Iowa, 
141,   142,  dissenting  opinion,  majority  holding   State  court  could 
not  interfere  with  process  of  Federal  court;  Brighton,  etc..  Bank 
V.  Merlck,  11  Mich.  424,  holding  Federal  courts  bound  by  State 
decisions  upon  construction  of  State  laws. 

Miscellaneous. —  Cited  In  McBlvaln  v.  Mudd,  44  Ala.  66,  dissent- 
ing opinion,  majority  holding  purchase  of  slaves  during  war,  after 
emancipation  proclamation,  suflicient  consideration  for  promissory 
note;  Moore  v.  Clopton,  22  Ark.  128,  following  Mississippi  courts  in 
construing  her  laws  regulating  slave  importations.  Brroneously 
cited  in  Alexander  v.  Worthington,  5  Md.  486,  as  Instance  of  Su- 
preme Court  following  State  courts  latest  construction  out  of 
deference  to  latter  court 
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6  How.  141-143 


Notes  on  U.  S.  Beporti. 


6  How.  141-143,  12  li.  88,  TRULY  Y.  WANZBB. 

BlaTM. —  Note  gtven  for  purchase  of  negroes  imported  for  sale 
into  Mississippi,  was  not  yoid  by  yirtne  of  prohibitive  provision  in 
State  (Constitution  in  absence  of  supplementary  legislation  thereon, 
p.  142. 

Cited  and  principle  applied  in  State  v.  Buckley,  54  Ala.  616,  re- 
viewing cases,  distinguishing  between  certain  self-executing  and 
non-self-ezecuting  constitutional  provisions. 

Equity  win  enjoin  a  Judgment  at  law  where  it  would  be  against 
conscience  to  execute  it,  because  of  facts  of  which  party  could  not 
have,  or  was  prevented  by  fraud  or  accident  from  availing  himself 
at  law,  without  his  fault  or  negligence,  p.  142. 

Cited  and  principle  followed  in  Humphreys  v.  Leggett,  9  How. 
818,  18  L.  162,  enjoining  execution  where  defense  good  in  equity 
was  not  cognizable  in  law;  Crlm  v.  Handley,  94  U.  S.  668,  24  L.  218, 
applying  rule  and  densring  injunction  in  absence  of  necessary  cir- 
cumstances; Dutil  V.  Pacheco,  21  Cal.  442,  82  Am.  Dec.  760,  collecting 
cases,  refusing  to  interfere  to  set  aside  Judgment  on  ground  cog- 
nizable as  defense  at  law;  Utchfleld's  Appeal,  28  Conn.  137,  73  Am. 
Dec  666,  refusing  to  interfere;  Pollock  v.  Gilbert,  16  Ga.  403,  406, 
60  Am.  Dec.  736,  737,  overruling  demurrer  to  bill  to  enjoin  execution 
of  Judgment;  White  v.  Herndon,  40  Ga.  498,  sustaining  constitu- 
tionality of  act  permitting  reopening  of  Judgments  to  let  in  equita- 
ble defenses;  Wells,  Fargo  &  Co.  v.  Wall,  1  Or.  296,  refusing  to  in- 
terfere to  relieve  against  execution,  because  party  had  legal  rem- 
edy; Shricker  v.  Field,  9  Iowa,  372,  denying  injunction  where  plain- 
tiff had  neglected  available  legal  defense;  Cellna  v.  Eastport  Sav. 
Bank,  68  Fed.  403,  37  U.  S.  App.  164,  sustaining  dismissal  of  bill  for 
relief  against  Judgment  suffered  through  party's  negligence.  Cited 
also,  arguendo,  in  The  Blmira,  16  Fed.  138,  denying  appeal  from 
order  denying  motion  to  quash  execution  and  stay  proceedings 
thereon;  arguendo,  in  State  v.  Matiey,  17  Neb.  667,  24  N.  W.  201, 
collecting  cases,  setting  aside  mandamus  improperly  issued.  See 
valuable  note  on  this  subject,  in  19  Am.  Dec.  603. 

Equity  will  not  enjoin  Judgment  because  party  had  neglected 
to  urge  an  unconscionable  defense,  or  because  he  had  heard  a  claim 
might  possibly  in  the  future  be  urged  against  the  property  for 
purchase  price  of  which  the  Judgment  was  obtained;  accordingly 
injunction  refused  as  against  a  Judgment  for  purchase  price  of 
slaves,  under  the  allegation  that  vendor  might  not  be  able  to  make 
good  titie,  p.  142. 

Cited  in  Bogers  v.  Parker,  1  Hughes,  166,  F.  C.  12,018,  denying 
injunction  prayed  for  against  execution  of  Judgment  on  account  of 
a  defense  good  at  law  if  anywhere;  King  v.  Buskirk,  78  Fed.  236, 
42  U.  S.  App.  249,  holding  preliminary  injunction  properly  dissolved. 
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Injunction  should  be  issued  only  where  right  is  clear,  the  injury 
Impending  and  threatened  so  as  to  be  averted  only  by  injunction, 
and  never  where  it  may  be  used  to  delay,  yez  or  harass  suitors  in 
the  prosecution  of  their  Just  demands,  p.  143. 

Cited  and  applied  in  Massachusetts  Benefit,  etc.,  Assn.  v.  Loh- 
miller,  74  Fed.  26,  28,  46  U.  8.  App.  103,  refusing  to  enjoin  enforce- 
ment of  default  Judgment;  Dutil  v.  Pacheco,  21  Cal.  442,  82  Am. 
Dec  760,  collecting  cases,  refusing  to  interfere  to  set  aside  Judg- 
ment on  ground  cognizable  as  defense  at  law. 

Miscellaneous. —  Bef erred  to  incidentally  in  Wanzer  v.  Truly,  17 
How.  585,  15  L.  216,  and  in  Moore  ▼.  Olopton,  22  Ark.  130.  Cited  in 
Moore  v.  Clopton,  22  Ark.  128,  as  instance  of  disagreement  between 
Federal  and  8tate  courts  upon  construction  of  8tate  Constitution. 

6  How.  143-168,  12  L.  88,  FOBD  Y.  DOUGLAS. 

Fraudulent  sale. —  In  Louisiana,  Judgment  creditor  of  deceased's 
estate  cannot  treat  a  conveyance  from  the  executors,  made  in  pur- 
suance of  a  Judicial  sale  of  the  succession  by  a  probate  Judge,  as 
fraudulent  and  void,  and  subject  the  property  to  his  Judgment,  with- 
out a  previous  successful  direct  proceeding  to  set  sale  aside,  and 
attempt  so  to  do  will  be  enjoined,  p.  166. 

Cited  and  rule  appUed  in  Lawler  v.  Cosgrove,  39  La.  Ann.  490, 

2  So.  85,  collecting  cases,  holding  ostensibly  valid,  recorded  sale 
passes  title,  and  cannot  be  collaterally  attacked  by  vendor's  cred- 
itor. See  also  Howard  v.  Cannon,  11  Bich.  Bq.  26,  75  Am.  Dec. 
730,  restraining  subjection  of  property  assigned  for  benefit  of 
creditors,  to  subsequent  Judgment  against  assignor;  Tufts  v.  Tufts, 

3  Wood,  ft  M.  495,  F.  C.  14,233,  holding,  arguendo,  an  executed 
sale  valid  until  avoided  in  proper  proceedings.  See  good  discussion 
of  this  doctrine  in  note  to  17  Am.  Dec.  186. 

Distinguished  in  La  Mothe  v.  Fink,  8  Biss.  498,  F.  C.  8,082,  deny- 
ing injunction  to  restrain  sale  under  execution  against  mortgagor,  of 
mortgaged  chattels  in  mortgagee's  possession. 

Federal  courts. —  Louisiana  rule  that  a  fraudulent  Judicial  sale 
is  binding  until  set  aside  by  suit  for  that  purpose,  is  not  a  rule  of 
practice,  but  of  property,  binding  on  the  Federal  court,  p.  166-167. 

Equity  pleading. —  Bill  in  equity  on  cross-bill  Is  the  appropriate 
remedy  in  the  Federal  court  to  set  aside  fraudulent  conveyance 
made  in  pursuance  of  Judicial  sale  in  Louisiana,  and  question  cannot 
be  raised  by  answer  to  bill  to  enjoin  subjection  of  property  con- 
veyed to  defendant's  Judgment,  p.  167. 

Cited  in  White  v.  Bower,  48  Fed.  187,  reviewing  cases,  sustaining 
exception  to  "answer  in  the  nature  of  a  cross-biU,"  drawn  in  ac- 
cordance with  State  practice;  Wood  v.  Collins,  60  Fed.  142,  23  U.  S. 
App.  224,  collecting  cases,  and  Owens  v.  Heidbreder,  78  Fed.  838, 
41  U.  8.  App.  736,  both  holding  cross-bill  necessary  to  entitle  defend- 
ant in  equity  to  affirmative  relief. 
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Notes  on  U.  S.  Reports. 


Injunetion  to  prerent  subjecting  property,  claimed  to  hare  been 
frandnlently  conveyed,  to  Judgment  against  vendor  of  the  property, 
should  leave  creditor  free  to  pursue  other  property,  and  to  file  a 
croBs-blll  to  set  aside  the  sale,  p.  168. 

5  How.  168-176,  12  L.  100,  GBAB  v.  PARISH. 

Injunction. —  Where  mortgage  was  executed  for  an  unascertained 
balance  of  accounts  which  It  was  supposed  to  be,  but  was  not 
actually,  sufQclent  to  cover,  and  the  creditor  obtained  Judgment 
for  the  residue,  payment  of  the  sum  named  In  the  mortgage  was  no 
ground  for  Injunction  to  stay  proceedings  on  the  Judgment,  p.  ITS. 

Brroneonsly  dted  in  Bass  v.  Oomstock,  88  N.  Y.  22,  to  point  that 
demurrer  lies  to  complaint  for  not  separately  stating  two  causes  of 
action. 


■ 
■•i 


4 
I 


If 

!1 


6  How.  176-102,  12  L.  104,  IN  RB  MBTZGBR. 

French  treaty  of  1848  provides  for  and  authorizes  the  mntoal 
surrender  of  fugitives  from  Justice  in  specified  cases,  p.  168. 

Constitutional  law. —  A  treaty  is  the  supreme  law  of  the  land, 
and  In  regard  to  rights  and  responsibilities  growing  out  of  it,  may 
become  the  subject  of  Judicial  cognisance;  thus  the  question  whether 
a  crime  charged  is  sufficiently  proved,  and  within  the  provisions  of 
an  extradition  treaty,  are  matters  for  Judicial  decision,  pp.  188-189. 

Cited  and  principle  applied  in  In  re  Kaine,  14  Fed.  Gas.  89,  holding 
extradition  treaty  a  law  directed  to  Judicial  officers  furnishing  ade- 
quate authority  for  its  own  execution. 

Bxtradition. —  The  surrender  of  fugitives  ftom  Justice  is  matter 
of  conventional  arrangement  between  States  as  no  such  obligation 
is  imposed  by  the  law  of  nations,  p.  188. 

Cited  in  Ex  parte  McCabe,  46  Fed.  371,  12  L.  R.  A.  694,  dis- 
charging prisoner  on  habeas  corpus  where  treaty  did  not  authorijse 
her  extradition. 

Supreme  Court  may,  in  the  exercise  of  its  appellate  power  In 
civil  or  criminal  cases,  examine,  by  writ  of  habeas  corpus,  into  the 
legality  of  a  commitment,  but  cannot  review  Judgment  to  revise 
errors  of  lower  court  where  it  had  Jurisdiction,  p.  191. 

Cited  and  rule  applied  in  Bx  parte  Lange,  18  Wall.  166,  21  L.  87B, 
collecting  cases,  holding  habeas  corpus  lies  to  ascertain  whether 
Circuit  Court  exceeded  its  authority  in  restraining  prisoner;  State  v. 
Towle,  42  N.  H.  642,  reviewing  cases,  holding,  on  habeas  corpus, 
only  Jurisdiction  of  court  to  commit  prisoner  could  be  investigated; 
James  v.  Smith,  2  S.  C.  188,  reviewing  cases,  discharging  prisoner 
on  habeas  corpus  for  want  of  Jurisdiction  in  court  to  commit  See 
also  Seavey  v.  Seymour,  3  Cliff.  443,  F.  C.  12,696,  as  to  general 
doctrine  of  habeas  corpus  under  Judiciary  act  of  1789. 
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Snprsme  Court  can  exercise  no  power  in  an  appellate  form  oyer 
decisions  made  at  chambers  by  a  District  Ck>nrt  Judge,  his  authority 
in  such  cases  being  a  special  one  and  the  law  not  having  proTided 
any  appeal,  pp.  191,  102. 

Cited  and  principle  applied  in  In  re  Kaine,  14  How.  119,  124,  14  L. 
852,  3S8,  collecting  cases,  holding  commissioner's  Judgment  com- 
mitting prisoner  pending  president's  order,  not  being  reviewable, 
habeas  corpus  did  not  lie;  Bx  parte  Vallandigham,  1  Wall.  263,  17 
li.  588,  denjring  habeas  corpus,  holding  military  commission  exer^ 
daed  special  authority  and  Judgment  not  reviewable;  Fong  Yue  Ting 
T.  United  States,  149  U.  8.  714,  87  L.  918,  18  8.  Ot  1022,  holding 
proceedings  under  Chinese  exclusion  act  not  subject  to  review  on 
habeas  corpus.  Cited  also  in  In  re  McDonald,  16  Fed.  Cas.  28,  hold- 
ing, arguendo.  Supreme  Court  could  not  issue  habeas  corpus  where 
it  had  no  appellate  Jurisdiction;  Wyeth  v.  Richardson,  10  Gray, 
242,  holding  exceptions  do  not  lie  to  discharge  of  a  prisoner  on 
habeas  corpus  by  single  Judge. 

Distinguished  in  In  re  Kaine,  14  How.  183,  14  L.  857,  dissenting 
opinion,  majority  holding  prisoner  held  under  commissioner's  pro- 
cess and,  therefore,  denying  Jurisdiction  to  issue  writ.  Modified  in 
Bx  parte  Terger,  8  WaU.  99,  19  L.  387,  and  Bx  parte  Virginia,  100 
U.  8.  841,  25  li.  677,  holding,  arguendo,  appellate  Jurisdiction  by 
habeas  corpus  extends  to  all  commitments  under  Federal  Judicial 
authority. 

Suxnrema  Court  has  no  original  Jurisdiction  to  issue  habeas 
corpus,  p.  192. 

Cited  in  In  re  Kaine,  14  How.  180,  14  L.  856,  collecting  cases,  dis- 
senting opinion,  majority  holding  Supreme  Court  has  no  original 
Jurisdiction  to  issue  habeas  corpus;  Hyatt  v.  Allen,  54  CaL  864,  dis- 
senting opinion,  arguendo,  majority  holding  State  Supreme  Court 
had  original  Jurisdiction  to  issue  various  writs. 

Miscellaneous. —  Cited,  arguendo,  in  In  re  Kaine,  14  How.  126,  14 
Lk  854,  concurring  opinion,  upon  question  of  applicability  to  case 
at  bar  of  decision  in  Bx  parte  Burford,  8  Cr.  448,  2  L.  495;  In  re 
Kaine,  14  Fed.  Cas.  88,  collecting  cases,  holding  questions  involved 
of  such  Importance  as  to  Justify  submission  to  Supreme  Court; 
United  States  v.  Haun,  26  Fed.  Cas.  280,  as  showing  instance  of 
Congress  providing  for  removal  of  persons  illegally  coming  to  the 
country. 

5  How.  192-206»  12  L.  Ill,  CRBATH'S  ADMINISTRATOR  v.  SIMS. 

Equity. —  One  seeking  equity  must  come  with  clean  hands;  equity 
never  interferes  in  opposition  to  conscience  or  good  faith,  and, 
therefore,  it  will  not  enjoin  a  Judgment  at  law  upon  a  contract  pro- 
hibited by  statute,  both  parties  being  in  pari  delicto,  p.  204. 

Cited  and  principle  followed  in  Sample  v.  Barnes,  14  How.  74,  14 
L.  332,  dismissing  bill  to  relieve  against  Judgment  where  considera- 
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tion  claimed  to  be  slaves  Imported  contrary  to  law;  Tofts  t.  Tnfts* 
8  Wood,  ft  M.  606,  F.  O.  14,233,  holding  equity  would  not  enforce 
executory  contract  where  only  consideration  was  one  against  public 
policy;  Thomas  ▼.  Brownsyille,  eta,  Ry.,  1  McCrary,  395,  2  Fed.  879, 
Western  Union  TeL  Oa  v.  Union,  etc.,  By.,  1  McCrary,  428,  3  Fed.  11, 
and  Cook  y.  Sherman  ,  4  McCrary,  26,  20  Fed.  170,  refusing  to  grant 
relief  upon  yidous  contract;  Barnes  y.  Starr,  64  Conn.  155,  28  AtL 
984,  refusing  relief  against  ante-nuptial  contract  entered  into  for 
purposes  of  deceit;  Kitchen  y.  Coffyn,  4  Ind.  607,  refusing  to  relieve 
against  agreement  made  for  purpose  of  fraud;  Loomis  y.  Donovan, 
17  Ind.  200,  and  Trayser  t.  Trustees,  etc,  89  Ind.  667,  collecting 
cases,  declining  to  enforce  contract  in  opposition  to  agreement  for 
valuable  consideration  to  extend  time;  Overshiner  v.  Wisehart,  59 
Ind.  188,  reversing  Judgment  cancelling  note  executed  In  pursuance 
of  fraudulent  combination  against  third  person;  Bowan  v.  Mali,  42 
Md.  562,  refusing  to  compel  conveyance  of  property  held  by  defend- 
anf  s  testator  for  complainant  in  fraud  of  latter's  creditors;  Bank  v. 
Adrian,  116  N.  C.  641,  21  S.  B.  793,  reviewing  cases,  refusing  relief 
where  pleadings  showed  fraud.  See  also  good  discussion  on  this 
subject  in  82  Am.  Dec.  429,  note;  note  to  8  Am.  St  Bep.  745. 

Distinguished  in  Bateman  v.  Fargason,  4  Fed.  84,  2  Flipp.  663, 
where  moral  turpitude  complained  of  in  plaintiff  was  not  part  of 
transaction  as  to  which  he  sought  relief;  Connecticut,  etc,  Ins.  Co. 
T.  Athon,  78  Ind.  17,  denying  applicability  of  doctrine  to  prevent 
quieting  title  in  one's  favor  who  had  vainly  attempted  to  convey. 

Equity  will  not  relieve  against  consequences  of  laches,  neglect,  or 
want  of  reasonable  diligence,  and  so  when  a  competent  defense  or 
remedy  existed  at  law,  a  party  who  neglected  to  use  it  and  suffered 
Judgment  will  not  be  permitted  to  supply  the  omission  in  equity, 
pp.  204-206. 

Cited  and  rule  followed  in  Sample  v.  Barnes,  14  How.  75,  14  L. 
333,  dismissing  bill  to  enjoin  Judgment,  founded  on  omission  to  urge 
available  defense,  at  law;  Walker  v.  Bobbins,  14  How.  686,  14  L>. 
552,  refusing  injunction  against  Judgment  where  party  had  waived 
legal  defense  upon  which  bill  based;  Hendrickson  v.  Hinckley,  17 
How.  445,  15  L.  124,  refusing  reUef  against  Judgment  where  legal 
defenses  either  failed  or  were  voluntarily  omitted  at  law;  Crim  v. 
Handley,  94  U.  S.  658,  24  L.  218,  reviewing  cases,  denying  injunction 
against  Judgment  where  rights  not  urged  at  law;  Brown  v.  Buena 
Vista,  95  U.  8.  161,  24  L.  423,  collecting  cases,  reversing  decree  en- 
Joining  Judgment  for  lapse  of  time;  Bmbry  v.  Palmer,  107  U.  8.  11, 
27  L.  349,  2  S.  Ct  32,  reviewing  cases,  and  Rogers  v.  Parker,  1 
Hughes,  155,  F.  C.  12,018,  reviewing  cases,  both  holding  injunction 
does  not  lie  where  complaint  failed  to  set  up  available  defense  at 
law;  Richardson  v.  Walton,  49  Fed.  896,  and  Prince's,  etc..  Paint  Co. 
V.  Prince  Mfg.  Co.,  57  Fed.  944,  17  U.  S.  App.  145,  denying  reUef  for 
want  of  diligence  and  lapse  of  time;  Skirving  v.  National,  etc,  Ins. 
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Co.,  58  Fed.  744, 19  U.  S.  App.  442,  denying  relief  In  absence  of  show- 
ing that  complainant  was  prevented  from  presenting  defense  at  law; 
Massachusetts  Benefit,  etc.,  Assoc,  y.  Lohmlller,  74  Fed.  26,  27,  46  U. 
S.  App.  103,  holding  failure  to  properly  serve  defendant,  not  ground 
for  Injunction  unless  shown  no  opportunity  to  defend  given;  State 
Bank  v.  Campbell,  12  Ind.  46,  denying  relief  where  consent  Judg- 
ment entered  and  six  years  elapsed  before  plaintiff  claimed  differ- 
ence; Boss  V.  Banta,  140  Ind.  134,  34  N.  B.  869,  reviewing  cases, 
holding  equitable  relief  against  Judgment  at  law  not  available  where 
party  had  defense  at  law;  Wlthrow  v.  Walker,  81  Iowa,  667,  47  N. 
W.  895,  collecting  cases,  denying  relief  where  plaintiff  guilty  of 
laches;  Yantllburg  v.  Black,  3  Mont  469,  denying  relief  to  one  who 
omitted  to  appeal  from  erroneous  judgment;  Coles  v.  Yanneman,  61 
N.  J.  ESq.  829,  18  AtL  471,  collecting  cases,  dismissing  bill  where 
complainants  had  acquiesced  In  transactions  complained  of  for  eight 
years;  Jackson  v.  Patrick,  10  S.  C.  207,  refusing  relief  from  judg- 
ment asked  on  grounds  available  as  defense  at  law;  Old  Times  Dis- 
tillery Co.  V.  Casey  (Ky.),  47  S.  W.  611,  42  L.  B.  A.  468,  refusing  to 
enjoin  use  of  brand  long  acquiesced  in.  Cited  also  in  Phillips  v. 
Negley,  117  U.  8.  676,  29  L.  1015,  6  S.  Ct  905,  collecting  cases, 
holding  appropriate  remedy  against  judgment  wrongfully  obtained 
to  be  by  bill  In  equity  in  proper  case;  Gaines  v.  Hale,  26  Ark.  209, 
dissenting  opinion,  majority  enjoining  enforcement  of  Judgments  at 
law;  note,  collecting  cases,  In  12  Am.  Dec.  371,  and  note  to  54 
Am.  St  Bep.  228. 

Sureties.— Where  Judgment  creditor  voluntarily  abstains  from 
pressing  principal  debtor,  but  may  terminate  this  forbearance  at 
any  time,  a  surety  is  not  thereby  discharged,  p.  208. 

Cited  and  applied  in  Gordon  v.  Third  National  Bank,  144  U.  S. 
104,  36  L.  363,  12  S.  Ct  669,  holding  accommodation  maker  not 
released  where  there  was  no  contract  of  extension  of  payment; 
Hazard  v.  White,  26  Ark.  168,  holding  Indorser  not  released  by 
mere  voluntary  forbearance  to  press  maker,  without  consideration; 
Pfelffer  v.  Knapp,  17  Fla.  167,  holding  ward's  voluntary  delay  in 
suing  guardian  did  not  release  surety  on  latter* s  bond;  Gardner  v. 
Watson,  13  111.  352,  holding  agreement,  without  consideration,  to  en- 
large time  of  payment,  will  not  discharge  surety;  Hale  v.  Forbls,  8 
Mont  402,  where  extension  of  time  for  payment,  without  considera- 
tion, did  not  release  surety.  Cited  also  In  In  re  Goodwin,  5  DHL  142, 
F.  C.  5,549,  upon  effect  on  accommodation  maker,  of  contract  ex- 
tending time  for  payment;  Hart  v.  Stribling,  25  Fla.  451,  6  So.  458, 
holding  surety  released  by  contract  with  principal  extending  time. 

Distinguished  as  to  facts  in  Sturm  v.  Boker,  150  U.  S.  334,  37  L. 
1101,  14  8.  Ct  106,  collecting  cases. 

Miscellaneous.—  Cited  In  Mason  v.  Jones,  16  Fed.  Cas.  1043,  hold- 
ing indorser  considered  as  principal  after  liability  fixed  by  Judg- 
ment 
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B  How.  20S-210,  12  L.  U8,  UNITED  STATES  t.  BRIQGS. 

CerUflcato  of  dlvlalon. —  The  particular  point  upon  whicb 
Judges  differed  must  be  stated  and  certified;  a  division  as  to 
propriety  of  a  demarrer  maf  not  be  certified,  p.  209. 

Olted  and  mle  applied  In  Dennlatoun  t.  Btewart,  IB  How.  I 
15  L.  «90,  Danlela  t.  Ballroad,  8  Wall.  255,  IS  L.  22S,  Waterrilli 
Tan  Blyk^  116  U.  8.  701,  704,  29  L.  778,  774.  6  8.  Ot  623,  624, 
Tiewlng  decisions,  JeweU  t.  Knlgbt,  123  U.  a  433.  31  L.  103.  ) 
Ot.  IM,  coUectlnc  anthorltlea,  Dublin  Townsblp  t.  Ullford  Inst 
tion,  128  n.  8.  514,  82  L.  535,  9  S.  Ot  149,  and  United  Statei 
Perrto,  131  U.  B.  68,  S3  L.  90,  9  S.  Ot  682,  dlBmlsslng  caee,  wl 
wtiole  case  attempted  to  be  carried  Dp  on  certlflcate  of  dlris 
and  no  dlsUuct  question  of  law  preaentod;  California  Paving 
T.  Uolitor,  118  U.  B.  616,  28  L.  1108,  6  8.  Ot  621,  reviewing  declsti 
dlsmisBlnc  case  wbere  mixed  questions  of  law  and  fact  presea 
State  Bank  v.  St  Ixiuls  Bail  Co.,  122  U.  8.  23,  30  L.  1122,  7  S. 
1066,  denying  Jurlgdlctfon  where  question  certifled  was,  whlcb  pi 
entitled  to  Judgment  upon  facta  found.  See  alto  Waco  Wat«r 
T.  Waco,  86  Tex.  664,  26  B..  W.  044,  81  L.  E.  A.  888,  and  n.,  collec 
cases,  and  Kelley,  etc.,  8boe  Oo.  t.  Liberty  Ins.  Co.,  ST  Tes. 
26  8.  W.  1064,  collecting  cases,  applying  priaclpte  by  analog: 
construing  State  statute;  Bagg  t.  Detroit  6  Idlcb.  TO,  collec 
cases,  construing  State  statute  autboriilng  reservation  of  quest 
of  taw  for  Bupreme  Court;  United  Statea  t.  Ambrose,  108  U 
S41,  27  L.  747,  2  8.  Ct  6^  confining  Inquiry  to  questions  dlatln 
certified. 

B  How.  210-218, 12  L.  120,  8HEPPARD  T.  WILSON. 

Appeal  and  aiTor  —  Praetloo.— Under  act  of  1888,  authorL 
writs  of  error  from  Judgments  of  a  Territorial  Supreme  Court 
same  manner  as  from  Federal  Circuit  Court  writ  waa  properlj 
sued  by  clerk  of  former  court  and  citation  signed  and  bond 
proved  by  chief  Justice  thereof,  pp.  211,  212. 

Cited  to  this  point  hi  MlUer  v.  Texas,  153  U.  S.  587,  38  L.  813 
8.  Ct  876,  discussing,  but  not  deciding,  effect  of  clerk  of  State  C 
of  Grltnlnal  Appeals  signing  writ 

Appeal  and  error. —  Supreme  Oonrt  was,  by  act  of  Congress, 
tborised  to  hear  and  determine  cases  brought  up  by  writ  of  e 
from  Territorial  Supreme  Court  though  such  territory  was  ad 
ted  to  Union  pending  final  determination,  p.  212. 

Referred  to  Incidentally  in  Bhcppard  t.  Wilson,  6  Bow.  273 
L.  486,  stating  that  conrt  had  been  misinformed  npou  this  p< 
but  the  act  had  beea  subsequently  passed. 
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5  How.   213-215,   12  L.  121,   MINERS'   BANK   OF   DUBUQUB  v. 
UNITED  STATES. 

Final  Judgment. —  Judgment  upon  quo  warranto  proceedings, 
questioning  ctftain  franchises,  which  merely  sustained  demurrer  to 
rejoinder,  that  act  repealing  the  charter  was  passed  without  notice, 
and  without  evidence  of  misuser,  is  not  final,  and  writ  of  error 
would  not  lie,  pp.  214,  215. 

Cited  in  Greeley  y.  Wlnsor,  1  S.  Dak.  620,  48  N.  W.  218,  as  in- 
stance of  a  Territorial  Supreme  Court  passing  upon  a  judgment  not 
finaL 

Miscellaneous. —  Cited  in  Territory  v.  Lockwood,  8  WalL  289,  18 
L.  49,  as  instance  where  information  in  nature  of  quo  warranto 
brought  in  Federal  goTemmenf  s  name  in  territorial  court;  referred 
to  incidentally  in  note  to  43  Am.  Dec.  121. 

5  How.  215-232,  12  L.  122,  JONES  v.  VAN  ZANDT. 

Certificate  of  diyision  progforma,  is  customary  in  the  circuits, 
where  the  questions  involyed  are  important,  and  could  not  other- 
wise be  brought  into  the  Supreme  Court,  p.  224. 

Cited  in  Taylor  y.  Carpenter,  2  Wood.  &  M.  8,  F.  O.  13,785,  ar- 
guendo, as  example  of  diyision  pro  forma. 

Oyerruled  in  United  States  y.  Chicago,  7  How.  192, 12  L.  664,  hold- 
ing court  would  not  permit  such  extension  of  its  Jurisdiction. 

TogitiTe  slave  law. —  The  "notice"  required  by,  to  fix  liability 
of  person  harboring  fugitiye  need  not  be  In  writing,  but  any  manner 
of  imparting  the  information  is  sufi^cient;  and  where  such  person 
was  actually  assisting  in  the  escape,  information  deriyed  from  the 
fugitiye  or  mere  scienter,  is  sufflciient,  pp.  225,  226. 

Cited  and  rule  applied  in  Van  Metre  y.  Mitchell,  2  WalL  Jr.  317, 
F.  C.  16,865,  and  Oliyer  y.  Eauffman,  18  Fed.  Cas.  662,  holding  word 
**  notice  "  in  fugitiye  slaye  law  meant  knowledge. 

Fugitive  slave  law. —  Clandestinely  receiying  fugitiye  slayes,  and, 
without  legal  authority,  concealing  and  rapidly  carrying  them  away 
In  a  covered  wagon  is  a  "  harboring,"  within  the  meaning  of  the 
law;  and  their  subsequent  recoyery  does  not  affect  the  offense,  p. 
227. 

Fugitive  slave  law. —  Any  oyert  act,  intended  and  calculated  to 
elude  a  master's  vigilance,  is  a  **  harboring  "  and  **  concealing  "  of 
a  fugitive  within  the  statute,  p.  228. 

Pleading. —  Action  to  recoyer  statutory  penalty  being  penal,  the 
declaration  must  bring  it  clearly  within  the  language  and  spirit  of 
the  statute,  p.  228. 

Cited  and  rule  applied  in  Fish  v.  Manning,  31  Fed.  341,  collecting 
cases,  sustaining  demurrer  to  complaint  for  statutory  penalty  which 
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does  not  designate  the  statute  r^ed  on;  Oreenbetg  v.  Bank 
Dab.  486,  67  N.  W.  697,  coUeetinK  cases,  holding  complaint  ft 
ally  bad,  which  did  not  connt  spedScaUy  on  the  statute. 

Pleading. —  Uae  of  "waa"  (or  "were,"  Is  not  an  nncei 
which  Tldates  declaration,  p.  228. 

Fn^tlva  slave  law. —  Allegations  of  an  Indictment  nnder  tli 
held  sufficient,  p.  229. 

Fugitive  slave  law  of  1703  is  constitutional,  pp.  229,  230. 

Cited  in  Sim's  Case,  7  Ouah.  808,  holding  similar  later  act 
tuUonal:  Ez  parte  Bnahnell,  9  Ohio  St  186,  sastalninf;  power  c 
greee  to  pass  snch  acta;  also  disaentinK  opinion,  In  re  Booth, 
79.  majority  holding  fugitive  slave  law  of  1850  unconatltutlo] 

Dlatlngnlahed  Is  In  re  Booth,  3  WIb.  62,  63,  revlewiag  casec 
Ing  fngltlTe  slave  act  of  1850  nnconstltutlonaL 

Pogitlve  slave  law  of  1793  was  not  repugnant  to  the  ord 
of  I7S7,  p.  231. 

Mlacellaneons.— Glted  In  United  States  t.  Buck,  2i  Fed.  Cat 
as  Instance  of  application  of  common-law  principles  as  to  do 
relations  to  master  and  slave. 

B  How.  233-278,  12  L.  130,  TAYLOR  T.  BENHAM. 

Hxacators  and  admlnistratora. —  In  Alabama  administra 
bonis  non  Is  reaponstble  for  aaseta  In  the  handa  of  deceased 
ecntor,  pp.  261,  262. 

Cited  In  note  to  21  Am.  Dec.  706;  good  dlacnasloa  of  this  e 
in  note  to  24  Am.  Dec.  390. 

Statute  of  Umitatlona. —  If  the  statute  runs  at  all  in  favoi 
executor.  It  afaould  begin  at  the  date  of  settlement  of  tils  Si 
count,  and  any  disability  of  one  against  whom  It  was  clali 
have  mn,  ahould  be  pleaded,  p.  "263. 

Cited  In  Webb  v.  Powers,  2  Wood.  &  M.  623,  P.  C.  17,323,  tc 
oaltlon  that  statute  of  limitations  must  be  pleaded. 

Laches. —  After  lapae  of  twenty  yeara  from  aetttement  of 
tor'a  final  account,  and  death  of  partlea  concerned,  court  refc 
reopen  It,  p.  263. 

Powers. —  Where  a  testator  who  held  land,  as  trustee,  d 
bis  executors  to  sell  the  whole  of  the  property  that  he  died 
or  poBsesaed  of,  they  bad  power  to  sell  the  trust  lands:  an< 
power,  being  an  Imperative  direction  to  sell  and  dispose  of  tl 
ceeds  In  a  certain  way,  was  a  power  coupled  wltb  a  trust, 
snirlTea,  pp.  266,  267,  268. 

Cited  in  Chew  v.  Hyman,  10  Biss.  260,  7  Fed.  16,  distinguish! 
tween  naked  power  to  sell,  and  power  coupled  with  a  trust; 
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v.  Holderbanm,  44  Fed.  229,  holding  will  conferred  power  coupled 
with  an  Interest;  Beeves  v.  Tappan,  21  S.  G.  10,  sustaining  sale  by 
executor's  executrix  under  power  In  first  testator's  will,  coupled 
with  a  trust. 

Will4. —  Power  of  sale  in  will,  without  declaration  of  person  by 
whom  it  shall  be  made,  is  vested  in  the  executor  by  necessary  Impli- 
cation, p.  268. 

Cited  in  Pulliam  v.  Pulliam,  10  Fed.  40,  F.  O.  11,463a,  holding 
power  of  sale  belonged  to  executor  by  implication.  See  also  note  to 
6  Am.  St.  Rep.  143. 

Wills. —  In  carrying  out  a  testator's  wishes,  courts  are  much  in- 
clined, especially  in  equity,  to  vest  all  the  power  or  Interest  in 
executors,  necessary  to  effectuate  those  wishes,  p.  265. 

Gited  in  Ames  v.  Holderbaum,  44  Fed.  220,  construing  will  so  as 
to  accomplish  testator's  purposes. 

Equity. —  To  avoid  an  escheat,  and  carry  out  testator's  wishes, 
equity  will,  if  necessary,  consider  land  as  money,  where  testator, 
who  was  a  trustee,  has  directed  the  land  to  be  sold,  and  will  direct 
the  proceeds  to  be  paid  to  the  cestui  que  trust,  p.  269. 

Cited  and  principle  applied  in  Gropley  v.  Cooper,  19  Wall.  174, 
22  Li.  113,  collecting  cases,  where  equity  court  regarded  sale  of 
realty  directed  by  will  as  made. 

Trusts. —  Where  testator,  holding  lands  in  trust,  directed  his  ex- 
ecutors to  sell  them,  and  appointed  residuary  legatees,  he  must  be 
considered  as  devising  the  trust  as  well  as  the  lands  to  such  legatees, 
who  thus  become,  themselves,  trustees  for  the  original  cestui  que 
trusts,  pp.  270,  272. 

No  citations. 

Bscheat. —  Lands  cast  by  decedent  on  an  alien,  escheat  jvrithout 
any  office  found,  but  an  alien  can  always  hold  lands  taken  by  devise 
or  purchase  tiU  office  found,  p.  270. 

Cited  in  Jones  v.  Mlnogue,  29  Ark.  645,  holding  lands  devised 
to  alien  do  not  escheat  until  office  found. 

Wills. —  Whether  executor  had  a  power  to  sell,  coupled  with  a 
trust,  or  a  power  coupled  with  an  interest,  the  residuary  legatees 
took  by  devise  and  not  by  descent,  although  they  were  supposed  to 
be  also  the  cestui  que  trusts,  p.  270. 

Trusts. —  As  a  general  rule  a  court  of  chancery  will  not  raise  a 
use  **  by  implication  "  in  an  alien,  but  will,  rather,  pass  a  title  to 
the  executors  in  trust,  p.  270. 

See  note  to  51  Am.  Dea  754. 

Bxecntor  validly  selling  certain  trust  property  is  accountable  to 
the  beneficiaries  in  the  State  where  he  resides  though  the  will  was 
not  proved  there,  and  he  cannot  set  that  up  as  a  defense,  p.  271. 


6  How.  233-278  Notes  on  U.  8.  Reports.  664 

Bxecator  selling  lands  held  by  his  testator  in  tmst,  under  a 
power  in  the  will,  is  accountable  to  the  beneficiaries  for  the  pro- 
ceeds thereof,  with  interest;  and  receipts  of  additional  sum,  by  them, 
from  purchasers,  with  reservation  of  right  to  sue  executor,  does 
not  avoid  the  sale  by  executor  or  relieve  him  from  liability,  pp.  272, 
273,274. 

Oited  atfd  principle  applied  in  McKee  v.  Lamon,  159  U.  S.  322, 
40  L.  167,  16  8.  Gt.  13,  collecting  cases,  holding  reception  of  money 
for  others'  benefit  with  notice  created  duty  to  devote  it  to  pur- 
poses intended;  Colonial,  etc.,  Mortg.  Go.  v.  Hutchinson  Mortg.  Co., 
44  Fed.  221,  holding  company  which  misapplied  complainant's  funds 
liable  therefor  as  trustee.  Cited  also  in  Pulliam  v.  Pulllam,  10  Fed. 
64,  F.  0.  11,463a,  holding  executor  accountable  for  interest  only  on 
money  actually  received. 

Powers. —  8ale  by  one  of  several  executors,  vested  with  a  power 
of  sale,  coupled  with  a  trust,  is  not  such  informality  as  to  relieve 
such  executor  from  liability  for  the  proceeds  to  the  beneficiaries, 
not  so  much  strictness  being  necessary  as  in  case  of  a  naked  power 
of  sale,  p.  272. 

8ee  note  to  9  Aul  Dec  318. 

▲  power  to  executom  to  sell,  coupled  with  a  trust,  survives,  and 
If  all  but  one  decline  the  trust,  he  is  authorized  to  sell  alone;  but 
not  so  a  naked  power  to  sell,  which  must  be  executed  by  all  or 
none,  pp.  272,  273,  667. 

Cited  and  applied  in  Parsons  ▼.  Boyd,  20  Ala.  118,  and  Hannah  ▼. 
Oarrington,  18  Ark.  104,  where  power  of  sale  coupled  with  trust, 
given  to  two,  execution  by  survivor  sustained;  Clinefelter  v.  Ayrea, 
16  IlL  333,  collecting  cases,  holding  naked  power  to  sell  would  not 
survive;  Gray  v.  Lynch,  8  Gill,  423,  Smith  v.  Winn,  27  S.  a  598,  4 
8.  B.  242,  and  Dick  v.  Harby,  48  8.  G.  530,  26  8.  B.  905,  sustaining 
authority  of  surviving  executor  or  executors  to  sell  under  power  In 
the  will,  coupled  with  a  trust  See  also  note  to  2  Am.  Dec  291; 
note  to  7  Am.  Dec.  525. 

Powers  —  Recording  laws. —  Where  not  required  by  local  statute, 
sale  under  power,  in  a  will,  is  not  vitiated  by  failure  to  record  the 
will,  p.  278. 

Cited  in  Lucas  ▼.  Tucker,  17  Ind.  45,  holding  local  statute  de- 
termined necessity  for  recording  wilL 

An  eizecutor  selling  testator's  lands  under  a  power  in  the  will, 
is  liable  to  the  cestuis  for  the  amount  received,  with  interest;  but 
not  for  failure  to  realise  more  for  the  property,  except  in  case  of 
supreme  negligence  or  willful  default,  pp.  474,  475. 

Cited  and  principle  followed  in  Jewett  v.  Cunard,  3  Wood,  ft 
M.  300,  801,  F.  G.  7,310,  holding  trustee  accountable  for  moneys  re- 
ceived and  losses  occasioned  by  supreme  neglect;  Pulliam  v.  Pul- 
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Ilam,  10  Fed.  46,  F.  O.  11,463a,  collecting  cases,  holding  ezecntor 
under  will  directing  sale  of  lands  liable  for  assets  which  he  conld 
have  realized  thereby;  Ellig  y.  Naglee,  9  CaL  695,  holding  tmstees 
prima  facie  liable  for  omission  to  sue  in  time;  Qray  ▼.  Lynch,  8 
Oil!,  431,  applying  principle,  holding  execnttNrs  not  liable  under  the 
circnmstances;  Brown  y.  Harshman,  9  Ohio  O.  O.  4,  holding  execu- 
tors not  liable  for  debt  due  to  estate  from  one  of  them  who  is  in- 
solyent;  Touchstone  y.  Whittington,  2  Bazt.  72,  holding  trustee  not 
accountable  for  loss  not  occasioned  by  his  wrong;  Mickle  y.  Brown, 
4  Baxt.  475,  holding  executors  not  liable  for  loss  occasioned  by  de- 
laying sale  until  a  determination  of  title  to  property;  Bockhold  y. 
Bleylns,  6  Baxt  128,  collecting  cases,  holding  executor  not  liable  to 
legatees  who  were  alien  enemies,  for  money  paid  to  goyemment 
agent;  Dayis  y.  Hayman,  21  Qratt  200,  201,  reyiewing  cases,  hold- 
ing commissioner  not  liable  for  loss  occasioned  by  fund  retained  by 
him  pending  litigation,  perishing  on  his  hands;  Elllotfs  Admr.  y. 
Howell,  78. Va.  807,  holding  guardian  not  liable  for  loss  occasioned 
without  negligence  on  his  part  See  also  note  to  7  Am.  Dec.  618,  col- 
lecting cases;  note  to  81  Am.  Dec.  266. 

Executors  and  administrators. —  Where  claim  that  amount  re- 
celyed  by  executor  for  sale  of  trust  property  was  Insufficient  to 
coyer  expenses,  was  not  urged  by  the  executor,  it  has  no  weight 
when  urged  first  by  his  representatiye,  unaccompanied  by  any  ex- 
hibit or  account  pp.  276,  276. 

Ettatnte  of  limitations  does  not  begin  to  run  in  fayor  of  trustee. 
In  respect  to  money  actually  recdyed  by  him,  until  a  demand  and 
refusal,  p.  276. 

Cited  In  Hunt  y.  Danf orth,  12  Fed.  Gas.  913,  holding  statute  had 
not  run  in  fayor  of  express  trustee  who  had  neyer  disclaimed  trust; 
Pulllam  y.  PuUiam,  10  Fed.  26,  F.  G.  11,463a,  holding  legatees'  and 
deyisees*  remedy  against  executor  not  barred  by  statute;  Prince  y. 
Towns,  83  Fed.  163,  holding  liability  of  administrator  who  had 
oeyer  acted  towards  trust  as  terminated  not  barred.  Cited  also 
in  Bechtold  y.  Read,  49  N.  J.  Eq.  116,  22.  AtL  1087,  refusing  to  ap- 
ply doctrine  of  laches  to  cestui  que  trust  residing  in  a  foreign 
country. 

Equity  praetiee. —  Where  bill  made  no  distinction  between  two 
characters  In  which  executor  acted,  ylz.:  as  executor  proper,  and  as 
executor  haying  power  coupled  with  trust  in  absence  of  objection 
taken  therefor,  in  court  below,  amendment  was  not  imperatiyely 
necessary,  p.  277. 

Cited  in  Bunnel  y.  Stoddard,  4  Fed.  Cas.  682,  collecting  cases, 
holding  alleged  yariance  between  allegation  and  proof  ImmateriaL 

Miscellaneous. —  Cited  in  PuUiam  y.  Pulliam,  10  Fed.  45,  F.  C. 
11,463a,  holding  will  is  the  executor's  law  in  Federal  court,  and  if 
he  accepts  the  trust  he  must  perform  all  the  directions  of  the  will; 
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Carey  t.  Blchardson,  85  La.  Ann.  510,  holding  parol  proof  admis- 
Bible  of  new  agreement  subsequent  to  and  regarding  a  part  of  old 
written  contract  Brroneonsly  cited  and  distinguished  in  Albion 
Lead  Works  v.  Williamsburg,  etc.,  Ins.  Go.,  2  Fed.  486^  holding  cer- 
tain statements  were  not  continuing  warranties. 

6  How.  278-294,  12  L.  162,  PHILLIPS  v.  PRESTON. 

Trial. —  Although  the  court  refused  to  receiye  specially  pleaded 
peremptory  exceptions,  yet,  where  the  party  had  the  benefit  of  them 
on  motion,  in  arrest  of  judgment,  and  on  bill  of  exceptions,  the  re- 
fusal was  not  ground  for  reversal,  p.  288. 

Louisiana  statute  adopted  by  Federal  court  rule,  requiring  courts 
to  have  testimony  taken  down  in  all  cases  where  appeal  lies  to 
Supreme  Court,  includes  only  cases  of  technical  appeal  and  not 
writ  of  error,  pp.  289,  290. 

Cited  and  rule  applied  in  Arthurs  v.  Hart,  17  How.  12,  15  L.  32, 
holding  omission  of  evidence  from  record  or  bill  of  exceptions  no 
objection  on  writ  of  error;  Barreda  v.  Silsbee,  21  How.  167,  16  L. 
93,  collecting  cases,  refusing  to  review  questions  of  fact.  Cited 
also  in  United  States  v.  King,  7  How.  866,  12  L.  948,  dissenting 
opinion,  majority  considering  the  testimony  upon  the  facts. 

Trial. —  Where  laws  permit  waiver  of  trial  by  Jury,  it  is  too  late 
to  raise  an  objection  that  the  waiver  was  not  made  matter  of  record, 
after  the  case  has  proceeded  to  a  hearing,  p.  290. 

Cited  in  Kearney  v.  Case,  12  WalL  282,  284,  20  L.  396,  397,  and 
Oilman  v.  Illinois,  etc.,  Tel.  Co.,  91  U.  S.  614,  23  L.  409,  holding 
Jury  waived  where  no  objection  to  trial  by  court  made,  though 
record  does  not  show  waiver. 

Federal  courts  —  Bills  and  notes. —  In  suit  by  first  indorser  of 
promissory  notes  against  second  indorser,  upon  alleged  contract  be- 
tween them  that  latter  would  bear  half  of  any  loss,  it  is  no  ob- 
jection to  Federal  Jurisdiction  that  second  indorsee  and  defendant 
were  citizens  of  the  same  State,  pp.  290,  29L 

Evidence. —  Contract  between  two  indorsers  of  promissory  notes 
to  divide  the  loss  between  them,  being  a  collateral  agreement  by 
parol,  parol  evidence  can  be  given  to  prove  it.  Testimony  of  the 
payee  and  notary,  and  the  "act  of  sale,"  were  all  admissible,  pp. 
291,  292,  293,  294. 

Cited  and  principle  followed  in  Clarke  v.  Manufacturers'  Ins.  Co., 
8  How.  246,  12  L.  1065,  holding  parol  testimony  competent  to  iden- 
tify an  application  expressly  referred  to  in  insurance  policy;  Welz 
V.  Rhodius,  87  Ind.  8,  44  Am.  Rep.  753,  collecting  cases,  admitting 
parol  evidence  to  prove  collateral  parol  agreement  made  in  con- 
sideration of  execution  of  written  lease;  Smith  v.  Morrill,  54  Me. 
50,  54,  reviewing  cases,  Weston  v.  Chamberlain,  7  Cush.  406,  Clapp 
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y.  Rice,  13  Gray,  406,  74  Am.  Dec.  641,  Farwell  v.  Ensign,  66  Mich. 
604,  33  N.  W.  736,  reviewing  authorities,  Paul  v.  Rider,  58  N.  H. 
121,  collecting  cases,  Easterly  y.  Babker,  66  N.  Y.  437,  collecting 
cases,  and  Kiel  y.  Ghoate,  92  Wis.  520,  53  Am.  St  Rep.  937,  67 
N.  W.  432,  all  sustaining  parol  contract  between  Indorsers  for  con- 
tribution and  admitting  parol  evidence  to  prove  it;  Mansfield  y. 
Edwards,  136  Mass.  18,  49  Am.  Rep.  3,  collecting  cases,  admitting 
parol  evidence  to  prove  collateral  agreement  between  maker  and 
parties  signing  as  sureties,  that  they  were  joint  makers;  Mont- 
gomery V.  Page,  29  Or.  324,  44  Pac.  690,  reviewing  cases,  holding 
parol  evidence  of  verbal  agreement  between  surety  and  guarantor, 
to  become  co-sureties,  admissible  in  action  for  contribution.  See  also 
note  to  30  Am.  Dec.  142. 

Denied  In  Johnson  v.  Ramsey,  43  N.  J.  L.  285,  287,  holding  parol 
agreement  for  contribution  between  Indorsers  at  time  of  signing, 
Inadmissible.    See  also  note  to  89  Am.  Rep.  121,  122. 

Bills  and  notes.— Contract  between  two  Indorsers,  to  divide  the 
loss  between  them.  Is  a  good  contract  founded  on  sufficient  con- 
sideration, p.  291. 

Cited  and  principle  followed  In  Smith  y.  Morrill,  54  Me.  50,  54, 
reviewing  cases,  Weston  v.  Chamberlain,  7  Cush.  406,  Clapp  v.  Rice, 
18  Gray,  406,  74  Am.  Dec.  641,  Farwell  v.  Ensign,  66  Mich.  604, 
reviewing  authorities,  Paul  v.  Rider,  58  N.  H.  121,  collecting  cases. 
Easterly  v.  Barber,  66  N.  Y.  437,  and  Kiel  v.  Choate,  92  Wis.  520, 
53  Am.  St  Rep.  937,  67  N.  W.  432,  all  sustaining  parol  contract  be- 
tween Indorsers  for  contribution.  See  also  39  Am.  Rep.  121,  122, 
note. 

Distinguished  In  Harrah  v.  Doherty,  111  Mich.  177,  179,  69  N.  W. 
243,  244,  reviewing  cases,  holding  agreement  for  contribution  be- 
tween successive  Indorsers,  after  maturity,  ineffectual,  for  want  of 
consideration,  to  charge  subsequent  Indorser.  Denied  In  Johnson 
V.  Ramsey,  43  N.  J.  L.  285,  287,  holding  agreement  for  contribution 
between  Indorsers  cannot  be  set  up. 

Evidence.— Parol  Is  Inadmissible  to  contradict  promissory  notes, 
p.  291. 

Referred  to  In  Martin  v.  Cole,  104  U.  S.  38,  26  L.  650,  as  citing 
6  Pet  51,  8  L.  316,  as  authority  that  parol  evidence  is  inadmissible 
to  vary  written  contract;  Clark  v.  Manufacturers,  etc.,  Ins.  Co.,  2 
Wood.  &  M.  480,  F.  O.  2,829,  reversed  in  S.  C,  8  How.  246,  12  L, 
1066,  collecting  cases  on  the  same  point  See  also  note  to  39  Am. 
Rep.  11& 

BillB  and  notes.— Prior  Indorser,  who  has  paid  a  note,  has  no 
claim  for  contribution  from  subsequent  Indorser,  If  they  were  not 
joint  sureties,  p.  292. 

Cited  In  Gillespie  y.  CampbeU,  39  Fed,  725,  726,  5  L.  R.  A,  700, 
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and  n.,  collecting  and  reviewing  cases,  holding  accommodation  ac- 
ceptor has  no  claim  for  contribution  against  subsequent  accommo- 
dation Indorser. 

Bills  and  notes.—  Where  It  Is  Implied  by  law  that  one  not  party 
to  a  note,  who  signs  on  back  thereof,  does  so  as  surety  or  g^uarantor, 
parol  testimony,  not  contrary  thereto,  as  to  object  of  signing  Is  ad- 
missible; but  where  no  such  inference  exists.  It  is  doubtful  whether 
such  proof  Is  competent;  and  in  England  person  so  signing  bill  of 
exchange,  Is  treated  as  a  new  drawer,  pp.  292,  293. 

Cited  in  Sohier  y.  Merril,  3  Wood.  &  M.  183,  F.  G.  13,158,  as  col- 
lecting cases,  to  point  that  one  not  party  to  note  became  co-maker 
by  subsequent  signing. 

Miscellaneous.— Cited  in  Whlttenton  Mfg.  Co.  v.  Memphis,  etc.. 
Packet  Co.,  19  Fed.  281,  requiring  action  at  law,  removed  from 
State  court,  where  It  had  been  ccmducted  under  forms  of  equity 
procedure,  to  be  repleaded. 

5  How.  295,  12  li.  159,  INNBRARITT  v.  BYRNE. 

Writ  of  error.—  A  citation  is  not  necessarily  a  part  of  the  record, 
and  the  fact  of  its  haying  been  Issued  and  served  may  be  proved 
aliunde,  p.  295. 

Cited  and  principle  followed  in  Hudgins  v.  Kemp,  18  How.  537, 
15  L.  514,  holding  want  of  record  evidence  that  appeal  was  prayed, 
no  ground  for  dismissal;  Otis  v.  The  Rio  Grande,  1  Woods,  597,  F. 
C.  10,614,  reviewing  cases  where  fact  of  appeal  was  shown  by  evi- 
dence not  In  the  record.  See  also  Peaslee  v.  Peaslee,  147  Mass. 
180,  17  N.  E.  514,  holding  under  statute  providing  for  making  de- 
crees of  divorce  nisi,  absolute,  notice  of  application  therefor  un- 
necessary. 

5  How.  295-316,  12  L.  159,  COOK  y.  MOFFAT. 

Conflict  of  laws.-  Notes  executed  In  Baltimore,  but  delivered  in 
New  York,  in  payment  of  goods  purchased  there,  are  payable  in 
New  York,  and  governed  by  Its  laws,  p.  307. 

Cited  and  principle  applied  in  Supervisors  v.  Galbralth,  99  U.  S. 
218,  25  L.  411,  reviewing  cases,  holding  bonds  payable  In  New  York 
governed  by  New  York  laws;  Buchanan  v.  Drovers*  National  Bank, 
55  Fed.  228,  6  U.  S.  App.  566,  reviewing  cases,  holding  note  made  in 
Tennessee  to  resident  of  Illinois,  where  payable  and  negotiated, 
governed  by  Illinois  usury  laws;  Csesar  v.  Capell,  83  Fed.  418,  col- 
lecting cases,  holding  contract,  expressly  made  a  Missouri  contract 
and  payable  there,  governed  by  Missouri  laws;  Gay  v.  Rainey,  89 
111.  226,  31  Am.  Rep.  78,  holding  note  governed  by  laws  of  State 
where  indorsed  and  negotiated;  Hart  v.  WiUs,  52  Iowa,  58,  35  Am. 
Rep.  256,  holding  note  partly  executed  in  Missouri  and  partly  exe- 
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cuted  and  delivered  In  Iowa,  governed  by  Iowa  laws;  Evans  v. 
Sprigg,  2  Md.  466,  holding  note  given  by  Marylander  to  citizen  of 
District  of  Ck>lumbia  for  goods  purchased,  was  a  District  contract; 
Overton  v.  Bolton,  9  Helsk.  773,  24  Am.  Rep.  373,  holding  law  of 
place  of  delivery  of  note,  and  not  that  of  making  and  signing,  gov- 
erns; Faut  V.  Miller,  17  Gratt.  77,  holding  note  signed  In  blank  In  Vir- 
ginia, and  filled  up  and  delivered  in  Maryland,  a  Maryland  contract. 
See  also  note  to  8  Am.  Dec.  820;  note  to  31  Am.  Rep.  78. 

Distinguished  In  Ex  parte  Heldelback,  2  Low.  536,  F.  O.  6,822,  re- 
viewing cases,  holding  bill  drawn  at  drawee's  business  domldle, 
governed  by  law  of  that  place  though  negotiated  elsewhwe. 

State  tribunals  are  bound  to  conform  to  Supreme  Ck>urt  decisions 
declaring  State  legislation  to  be  In  conflict  with  United  States  Oon- 
stltutlon,  p.  30& 

Cited  in  Ck>chran  t.  Darcy,  6  S.  O.  126,  overruling  previous  de- 
cision upon  constitutionality  of  exemption  law  to  conform  to  later 
Federal  Supreme  Oourt  decisions. 

Bankraptoy.— State  bankrupt  laws  are  constitutional,  but  hare 
no  effect  on  contracts  made  before  their  enactment  or  beyond  their 
territory;  so  a  contract  made  in  New  York  is  not  affected  by  the 
debtor's  discharge  under  the  Insolvent  laws  of  Maryland,  where  he 
resided,  though  the  law  was  passed  antecedently  to  the  contract, 
pp.  308,  309. 

In  the  Federal  courts  the  follovelng  cases  have  cited  and  relied 
upon  this  holding:  Baldwin  v.  Hale,  1  Wall.  231,  232,  17  L.  533, 
reviewing  cases,  holding  action  on  note  given  to  citizen  of  another 
State,  not  barred  by  defendant's  discharge  in  Insolvency;  Butler  v. 
Goreley,  146  U.  S.  313,  36  L.  986,  13  S.  Gt.  88,  collecting  cases,  sus- 
taining constitutionality  of  Massachusetts  Insolvency  law;  Hale  v. 
Baldwin,  1  Cliff.  518,  519,  F.  O.  5,913,  and  Stevenson  v.  King,  2 
Cliff.  2,  F.  C.  13,417,  holding  debtor's  discharge  under  State  in- 
solvency law  Invalid  against  creditor,  citizen  of  another  State;  Byrd 
V.  Badger,  1  McAll.  264,  F.  C.  2,265,  holding  discharge  under  Cali- 
fornia insolvency  law  no  defense  to  note  made  and  payable  In 
Boston;  Towne  v.  Smith,  1  Wood.  &  M.  127,  F.  O.  14,115,  collect- 
ing cases,  holding  discharge  under  insolvency  law  of  State  where 
note  was  made,  did  not  bar  recovery  by  foreign  indorsee;  Mather  v. 
Nesblt,  4  McCrary,  506,  13  Fed.  873,  holding  Minnesota  insolvent 
laws  constitutional,  but  without  extra-territorial  operation;  Newton 
V.  Hagerman,  10  Sawy.  462,  463,  22  Fed.  526,  527,  reviewing  cases, 
holding  discharge  under  State  insolvent  law  no  bar  to  action  by  non- 
resident creditor;  Gebhard  v.  Canada  Southern  Ry.,  17  Blatchf.  418, 
1  Fed.  389,  reversed  in  Canada  Southern  Ry.  v.  Gebhard,  109  U.  S. 
545,  27  L.  1027,  3  S.  Ct  376,  holding  parliamentary  legislation  for 
relief  of  embarrassed  Canadian  corporation  did  not  bind  American 
bondholders;  Satterthwaite  v.  Abercrombie,  23  Blatchf.  309,  24  Fed. 
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544,  holding  discharge  under  New  York  Insolvency  proceedings  did 
not  affect  a  non-resident  creditor's  claim. 

State  court  citing  cases  following  and  affirming  the  syllabus  prin- 
ciple, are:  Wilson  y.  Matthews,  32  Ala.  342,  sustaining  constitu- 
tionality of  State  Insolvent  laws,  holding  resident  creditor  barred 
by  discharge;  Lowenberg  v.  Levlne,  93  Cal.  220,  28  Pac.  942,  16  L. 
R.  A.  160,  restricting  operation  of  State  Insolvency  law  to  the  State; 
Hawley  v.  Hunt,  27  Iowa,  307,  309,  1  Am.  Rep.  274,  276,  reviewing 
cases,  holding  non-resident  creditor  not  barred  by  discharge,  no 
matter  where  debt  originated;  Felch  v.  Bugbee,  48  Me.  12,  15,  18, 
77  Am.  Dec.  205,  207,  209,  holding  maker's  discharge  In  Massachu- 
setts did  not  bar  action  on  note  by  Indorsee,  citizen  of  Maine; 
Damon's  Appeal,  70  Me.  154,  sustaining  constitutionality  of  Maine 
Insolvency  law;  Hills  v.  Carlton,  74  Me.  160,  holding  discharge  In 
Maine,  no  bar  to  action  In  Maine  court  by  citizen  of  another  State; 
Larrabee  v.  Talbott,  5  Gill,  437,  439,  46  Am.  Dec.  642,  643,  review- 
ing cases;  Potter  v.  Kerr,  1  Md.  Ch.  281,  Evans  v.  Sprlgg,  2  Md. 
470,  480,  reviewing  cases,  and  Poe  v.  Duck,  5  Md.  6,  collecting  cases, 
sustaining  foreign  creditor's  right  under  domestic  Judgment,  after 
insolvency  proceedings  commenced,  to  attach  property  In  trustee's 
hands;  Phoenix,  etc..  Bank  v.  Batcheller,  151  Mass.  592,  24  N.  B. 
918,  8  L.  R.  A.  646,  and  n.,  reviewing  decisions,  holding  action  by 
citizen  of  another  State  maintainable  on  domestic  contract,  not- 
withstanding debtor's  discharge  in  insolvency;  Donnelly  v.  Corbett, 
7  N.  Y.  503,  505,  holding  State  Insolvent  law  void  as  to  creditor, 
citizen  of  another  State;  Elton  v.  O'Connor,  6  N.  Dak.  19,  68  N.  W. 
90,  33  L.  R.  A.  530,  holding  Insolvent  law  constitutional  as  to  debt 
contracted  prior  to  Its  enactment;  Beers  v.  Rhea,  5  Tex.  359,  hold- 
ing discharge  under  State  bankrupt  law  no  defense  to  action  on 
foreign  contract  with  citizens  of  another  State;  Bedell  v.  Scruton, 
54  Vt  495,  reviewing  cases,  holding  discharge  under  State  law  no 
bar  to  non-resident  creditor's  claim  irrespective  of  locus  of  contract 
or  forum;  McCarty  v.  Gibson,  5  Gratt  325,  holding  discharge  in 
Maryland  Ineffectual  in  Virginia  court,  where  contract  was  between 
Virginians  and  debtor,  subsequently  moved  to  Maryland. 

Cited  also,  arguendo,  in  Planters'  Bank  v.  Sharp,  6  How.  328, 
330,  12  L.  459,  holding  State  Insolvent  laws  applicable  to  past  con- 
tracts only  In  respect  to  the  remedy;  Canada  Southern  Ry.  v.  Geb- 
hard,  109  U.  S.  545,  27  L.  1027,  3  S.  Ct  376,  dissenting  opinion,  ma- 
jority holding  parliamentary  scheme  for  settlement  of  embarrassed 
corporation  with  Its  creditors,  bound  American  bondholders;  Perry 
Mfg.  Co.  V.  Brown,  2  Wood.  &  M.  460,  F.  C.  11,015,  and  Whetmore 
V.  Murdock,  3  Wood.  &  M.  388,  F.  C.  17,509,  holding,  arguendo* 
foreign  creditors  not  barred  by  discharge  under  State  Insolvency 
laws;  Globe  Ins.  Co.  v.  Cleveland  Ins.  Co.,  14  N.  B.  R.  311,  10  Fed. 
Cas.  490,  holding,  arguendo.  State  insolvency  legislation  authorized 
In  absence  of  congressional  legislation;  Aycock  v.  Martin,  37  Ga.  174, 
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179,  dissenting  opinion,  majority  holding  a  Georgia  stay-law  uncon- 
stitntlonal;  Brighton  Market  Bank  y.  Merick,  11  Mich.  418,  424,  where 
court  equally  divided  upon  foreign  indorsee's  right  to  sue  on  note  af- 
ter maker's  discharge,  where  payee  citizen  of  maker's  State;  Wendell 
v.  Lebon,  30  Minn.  239,  upon  effect  of  foreign  creditor  proving  claim; 
Morse  v.  Ooold,  11  N.  Y.  288,  62  Am.  Dec.  107,  holding  exemption 
laws,  merely  modify  the  remedy  and  are  constitutional;  Cramp  ton 
▼.  Valldo  Marble  CJo.,  60  Vt.  298,  299,  15  Atl.  157,  1  L.  R.  A.  123, 
124,  and  n.,  arguendo,  holding  insolvent  laws  binding  in  courts  of 
the  State  upon  citizens  thereof,  who  contracted  elsewhere;  Second. 
etc..  Bank  v.  Schranck,  97  Wis.  268,  273,  73  N.  W.  37,  39,  39  L.  R.  A. 
577,  578,  dissenting  opinion,  holding  certain  provisions  of  insolvent 
law  unconstitutional.  See  also  note  to  4  Am.  Dec.  74;  good  dis- 
cussion of  this  subject  in  note  to  23  Am.  Dec.  349,  356. 

Distinguished  in  Davidson  v.  Smither,  1  Biss.  349,  F.  0.  3,608,  re- 
viewing cases,  holding  non-resident  creditors  had  abandoned  their 
Immunity  by  obtaining  Judgment  in  State  court  prior  to  defendant's 
discharge;  Yon  Glahn  v.  Yarrenne,  1  DilL  519,  520,  F.  G.  16,994, 
collecting  cases,  recognizing  the  principle,  but  holding  it  inapplica- 
ble, where  plaintiff,  though  an  alien,  resided  in  defendant's  State; 
Ruiz  V.  Blckerman,  2  McCrary,  259,  5  Fed.  790,  holding  foreign 
creditor,  suing  in  the  United  States,  barred  by  discharge  under 
Fed^al  bankruptcy  law;  Torrens  v.  Hammond,  4  Hughes,  599,  10 
Fed.  902,  citing  Taney,  O.  J.'s  criticising  opinion,  holding  foreign 
creditor  could  not  attach  funds  in  assignee's  hands;  Wilson  v.  Mat- 
thews, 82  Ala.  346,  collecting  cases,  recognizing  principle,  but  hold- 
ing it  inapplicable  to  prevent  transfer  of  personalty  in  another  State 
by  the  assignment;  Orr  v.  Lisso,  33  La.  Ann.  477,  holding  stay  of 
proceedings  ordered  under  State  insolvency  law  applied  to  non- 
resident creditors  in  State  court;  Owen  v.  Roberts,  81  Me.  445,  17 
Atl.  404,  4  L.  R.  A.  230,  where  assignment  in  insolvency  dissolved 
attachments  levied  within  four  months,  no  exception  made  in  for- 
eign creditor's  favor;  Pinckney  v.  Lanahan,  62  Md.  450,  451,  452, 
reviewing  decisions,  overruling  Larrabee  v.  Talbott,  supra,  recog- 
nizing general  doctrine,  but  denying  foreign  creditor's  right  to  at- 
tach after  insolvent  proceedings  commenced;  Brigham  v.  Henderson, 
I  Gush.  432,  48  Am.  Dec.  611,  holding  debtor  discharged  by  insolvent 
proceedings,  from  contract  with  one  who  at  time  of  contracting 
was  citizen  of  same  State;  Scribner  v.  Fisher,  2  Gray,  46,  holding 
debtor's  discharge  barred  action  on  domestic  contract,  though 
parties  citizens  of  different  States;  Marsh  v.  Putnam,  3  Gray,  561, 
563,  reviewing  cases,  holding  similarly  where  parties  citizens  of 
same  State,  but  contract  made  and  to  be  performed  elsewhere; 
Smith  V.  Brown,  43  N.  H.  50,  holding,  after  commencement  of  in- 
solvent proceedings  by  maker,  his  foreign  trustee  not  chargeable  by 
foreign  Indorsee. 
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5  How.  317-343,  12  L.  169,  COMMBROIAL  BANK  OP  CINCINNATI 
V.  BUCKINGHAM'S  EXECUTORS. 

Appeal  and  error.—  It  is  not  enough  that  the  record  on  error  from 
Federal  Supreme  to  highest  State  court,  shows  that  plaintiff  **  con- 
tended and  claimed"  that  the  judgment  violated  the  obligation  of 
a  contract  and  this  claim  was  overruled;  it  must  appear  that  the 
question  must  have  been  raised  and  must  have  been  decided  in 
order  to  induce  the  judgment,  p.  341. 

Cited  and  principle  applied  in  Law^r  ▼.  Walk^,  14  How.  152,  14 
L.  366,  where  certificate  omitted  to  state  statute  claimed  to  be  un- 
constitutional; Messenger  v.  Mason,  10  Wall.  510,  19  L.  1029,  hold- 
ing statement  of  case  in  certificate  presented  constitutional  questioii 
in  too  general  a  form;  Brown  v.  Atwell,  92  U.  S.  329,  23  L.  513,  dis- 
misaing  writ  of  error  wh^e  record  merely  showed  it  was  contended 
that  a  Federal  question  was  involved;  Williams  v.  Oliver,  12  How. 
124,  13  L.  920,  where  decision  involved  only  a  question  of  State 
law,  writ  dismissed;  Frost  v.  Ilsley,  66  Me.  378,  380,  holding  state- 
ment in  totidem  verbis  that  necessary  question  was  Involved  of  no 
avail,  unless  whole  case  showed  jurisdiction  existed;  Nauer  v. 
Thomas,  13  Allen,  577,  collecting  cases,  holding  showing  of  party's 
intention  to  raise  the  requisite  questi<m  insufficient  for  Federal  Su- 
preme Court's  jurisdiction.  Cited  also  in  Quirk  v.  Clinton,  20  Fed. 
Cas.  147,  sustaining  admiralty  jurisdiction  of  suits  upon  contracts 
of  affreightment. 

Distinguished  in  Bridge  Proprietors  v.  Hoboken  L.  &  I.  Co.,  1 
WalL  144,  17  L.  576»  where  subsequent,  statute  alleged  to  impair 
obligation  created  by  prior  statute,  which  was  so  construed  that 
former  did  not  impair  it;  Indianapolis  v.  Central  Trust  Co.,  83  Fed. 
532,  53  U.  S.  App.  664,  collecting  cases,  upon  constitutionality  of 
State  law,  reducing  fares  chargeable  by  street  railroad. 

Ai^>eal  and  error.—  The  question  whether  some  of  the  provisions 
of  an  earlier  general  bank  law  appUed  to  a  bank  subsequently 
chartered,  is  one  of  construction,  not  of  validity,  of  State  statutes, 
and,  therefore,  excldsively  within  the  province  of  the  State  courts 
to  determine,  pp.  842,  343. 

Cited  and  principle  applied  in  Baltimore,  etc.,  R.  B.  v.  Hop- 
kins, 130  U.  S.  223,  32  L.  913,  9  S.  Ct  507,  reviewing  cases,  holding 
judicial  construction  of  statute,  which  does  not  question  Congress* 
power  to  enact  it  not  within  appellate  jurisdiction;  Central  Land 
Co.  V.  Laidley,  159  U.  S.  110,  40  L.  94,  16  S.  Ct  82,  where  validity 
of  statute  was  admitted  and  only  question  was  of  construction. 
Cited,  arguendo,  in  Planters'  Bank  v.  Sharp,  6  How.  327,  331.  12 
L.  458,  460,  upon  constitutionality  of  penal  laws  for  banks  failing 
to  perform  duties;  Bridge  Proprietors  v.  Hoboken  L.  &  I.  Co.,  1 
Wall.  154,  17  L.  580,  dissenting  opinion,  majority  sustaining  Federal 
Supreme  Court's  jurisdiction. 
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Supreme  Court— The  power  delegated  to  the  Federal  Supreme 
€k>urt  is  for  the  restraint  of  unconstitutional  legislation,  not  for  the 
correction  of  alleged  errors  committed  by  the  State  judiciary,  p. 
843. 

Cited  and  principle  applied  In  Baltimore,  etc.,  R.  B.  v.  Hop- 
kins, 130  U.  S.  223,  32  L.  913,  9  S.  Ct.  607,  reviewing  cases,  holding 
judicial  construction  of  Federal  statute  not  questioning  power  of 
Congress  to  enact  it  not  within  appellate  jurisdiction;  Central  Land 
Co.  V.  lialdley,  159  U.  S.  110,  40  L.  94, 16  S.  Ot  82,  where  validity  of 
statute  was  admitted  and  only  question  was  of  construction. 

Miscellaneous.—  Brroneously  cited  in  Hall  v.  Hall,  43  Ala.  602,  94 
Am.  Dec.  712,  upon  validity  of  legislation  by  rebel  organization  in 
Alabama. 

5  How.  843-382,  12  L.  181,  SCOTT  ▼.  JONES. 

Supreme  Court  will  not  Interfere  in  cases  claimed  to  come  within 
the  twenty-fifth  section  of  the  judiciary  act,  unless  the  decision  be 
shown  to  come  clearly  within  its  letter  and  spirit,  p.  375. 

Cited  and  applied  in  Nauer  ▼.  Thomas,  13  Allen,  577,  collecting 
cases,  holding  requisite  question  must  be  clearly  shown  to  have 
arisen. 

Appeal  and  error  —  Jurisdiction.— State  court  decision  in  favor 
of  the  validity  of  a  deed,  claimed  to  have  been  good  under  acts  of 
Congress,  is  not  reviewable  in  Federal  Supreme  Court  on  the  first 
ground  stated  in  the  twenty-fifth  section  of  the  judiciary  act,  p.  375. 

Appeal  and  error  —  Jurisdiction.— State  court  decision  claimed 
to  be  against  a  right  set  up  under  acts  of  Congress,  is  not  review- 
able where  record  omits  to  show  what  acts  of  Congress  are  referred 
to,  or  where  record  shows  that  evidence  offered  upon  the  Federal 
question  was  excluded,  p.  375. 

Appeal  and  eorror.-  An  objection  that  a  State  legislature  was  not 
duly  organized  under  acts  of  Congress  and  the  Constitution,  so  as 
to  pass  valid  statutes,  will  not  give  Federal  Supreme  Court  juris- 
diction upon  the  ground  that  a  State  statute  was  challenged  as 
violating  Federal  limitations,  pp.  376-379. 

Cited  and  rule  applied  In  Miners'  Bank  v.  Iowa,  12  How.  7,  18  L. 
870,  and  Messenger  ▼.  Mason,  10  Wall.  510,  19  L.  1029,  denying 
jurisdiction  to  review  decision  upon  validity  of  territorial  statute 
under  twenty-fifth  section  of  judiciary  act;  Mosely  v.  TuthiU,  45 
Ala.  660,  6  Am.  Rep.  717,  holding  decisions  of  courts  of  insurgent 
government  not  reviewable  in  rightful  appellate  courts;  Shorter  v. 
Cobb,  39  Ga.  298,  holding  measures  Incorporated  into  Oeorgla  Con- 
stitution under  congressional  direction  prior  to  readmission  into  the 
Union,  not  reviewable.  Cited  also  in  Saginaw  Oas  Light  Co.  v. 
Saginaw,  28  Fed.  532,  reviewing  cases,  confining  operation  of  con- 
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stltutlonal  prohibition  against  Uws  impairing  obligation  of  con- 
tracts to  State  laws;  McElTaln  ▼.  Mudd,  44  Ala.  «5,  6«,  dissenting 
opinion,  maJoYlty  holding  recovery  conld  be  had  on  note  given  for 
purchase  of  slaves  during  civil  war;  Smith  v.  United  States,  1 
Wash.  Ter.  269,  holding  word  **  State  "  does  not  include  "  territory  " 
In  act  of  1825  relative  to  punishment  of  crimes  against  government. 

Constitutional  law.— Public  bodies  not  duly  organized  or  ad- 
mitted to  the  Union,  undertaking,  as  States,  to  pass  laws  encroach- 
ing on  the  Union  or  its  granted  powers,  may  be  reached  by  exercise 
of  the  power  to  put  down  insurrections,  or  by  the  penal  laws  of 
the  States  or  territories  within  which  they  act,  not  by  examination 
of  their  measures  in  the  Supreme  Court  on  writ  of  error,  such  meas- 
ures not  being  State  statutes,  p.  378. 

Cited  and  principle  applied  in  HaU  v.  HaU,  43  Ala.  4d8,  501,  502, 
94  Am.  Dec.  708.  711,  712,  collecting  cases.  Ex  parte  Bibb,  44  Ala. 
153,  Ex  parte  Norton,  44  Ala,  182,  183,  Noble  v.  CuUom,  44  Ala, 
500,  661,  681,  682,  683,  HIU  v.  Brwln,  44  Ala.  667,  Perkins  v.  Corbin, 
45  Ala.  117,  6  Am.  Rep.  700,  Scruggs  v.  Mayor,  46  Ala.  224,  Mosely 
V.  TuthlU,  45  Ala.  647,  648,  6  Am.  Rep.  714,  715,  Todd  v.  Neal's  Ad- 
ministrator, 49  Ala.  270,  271,  Thompson  v.  Mankin,  26  Ark.  694,  7 
Am.  Rep.  634,  and  Pennywlt  v.  Foote,  27  Ohio  St  625,  22  Am.  Bep. 
367,  reviewing  cases,  all  refusing  to  recognize  official  acts  of  in- 
surgent State  government,  where  not  ratified  by  political  depart- 
ment of  de  jure  government;  Kelley  v.  State,  25  Ark.  398,  holding 
Judiciary  must  follow  the  political  department  as  to  the  political 
status  of  a  State. 

Cited  also  in  Luther  ▼.  Borden,  7  How.  57,  12  K  605,  dissenting 
opinion,  majority  dismissing  case  for  irregularity  in  certificate. 

Miscellaneous. —  Erroneously  dted  In  17  Fla.  125,  Instead  of  5 
How.  (Miss.)  370,  and  in  24  Wis.  538,  instead  of  5  How.  Pr.  (N.  T.) 
343. 

6  How.  382-410,  12  L.  199,  UNITED  STATES  ▼.  BANK  OF  THE 
UNITED  STATES. 

Law  of  the  ca«e. —  Where,  on  a  previous  appeal,  the  court  in- 
dulged in  remarks  upon  the  structure  of  the  bill  of  exchange  upon 
which  defense  was  based,  unnecessary  to  decision  of  the  question 
presented,  the  question  of  the  structure  of.  the  bill  was  still  open  on 
a  subsequent  appeal,  pp.  896,  400. 

Cited  in  Wright  v.  Carson  Water  Co.,  23  Nev.  49,  42  Pac  200,  dis- 
senting opinion,  reviewing  cases,  majority  holding  decision  on  final 
appeal  became  the  law  of  the  case. 

Bills  and  notes. —  Maryland  act  of  1785,  relating  to  protests,  in 
force  in  the  District  of  Columbia,  does  not,  in  Its  terms,  embrace  a 
bill  of  exchange  drawn  by  the  United  States  on  a  foreign  govern- 
ment, pp.  397,  400. 
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Bills  and  notes. —  A  bill  of  exchange  in  form  drawn  by  one  gov- 
emment  on  another,  is  not  gOYerned  by  the  law  mercliant,  and, 
therefore,  is  not  subject  to  protest  and  consequential  damages,  p. 
400. 

Cited  in  note  to  08  Am.  Dec.  683. 

Miscellaneous. —  Cited  in  Eight  Hundred  and  Fifty-eight  Bales, 
etc.,  Blatclif.  Pr.  326»  F.  0.  4,318,  collecting  cases,  holding  govern- 
ment chargeable  with  freight  for  conveyance  of  property  captured 
as  prize. 

6  How.  410-440,  12  L.  213,  FOX  v.  OHIO. 

Appeal  and  error. —  On  error  to  highest  State  court,  Federal  Su- 
preme Court  cannot  review  accuracy  of  pleadings,  pending  the  pros- 
ecution, but  only  whether  that  portion  of  the  State  statute  under 
which  the  prosecution  took  place  infringed  any  Federal  limitation, 
p.  433. 

Conatitutional  law. —  Power  of  Congress  "  to  provide  for  the  pun- 
ishment of  counterfeiting,"  etc.,  does  not  prevent  a  State  from  pass- 
ing a  law  punishing  offense  of  circulating  counterfeit  United  States 
coin,  pp.  433,  434. 

Cited  and  principle  applied  in  Smith  v.  Maryland,  18  How.  70,  15 
L.  272,  holding  State  law  forfeiting  vessel  taking  oysters  with 
scoop  in  Chesapeake  bay,  not  in  conflict  with  Federal  admiralty  ju- 
risdiction; People  V.  White,  34  Cal.  186,  and  Dashing  v.  State,  78  Ind. 
858,  both  sustaining  State  law  punishing  counterfeiting;  In  re  Tru- 
man, 44  Mo.  183,  and  Jett  v.  Commonwealth,  18  Gratt  053,  054,  856, 
967,  reviewing  decisions,  holding  passing  counterfeit  United  States 
treasury  note  indictable  under  State  law;  State  v.  Brown,  2  Or.  224, 
holding  offense  of  having  implements  adapted  to  counterfeiting 
money  punishable  by  State;  Martin  v.  State,  18  Tex.  App.  225,  sus- 
taining authority  of  State  to  punish  counterfeiting.  Cited  also  in 
Passenger  Cases,  7  How.  556,  12  L.  816,  dissenting  opinion,  major- 
ity holding  State  tax  on  alien  passengers  arriving  at  ports  in  the 

State  unconstitutional;  United  States  v. ,  24  Fed.  Cas.  742,  743, 

denying  Federal  jurisdiction  of  offense  of  passing  counterfeits,  hold- 
ing leading  case  to  have  so  decided;  arguendo,  In  People  v.  Naglee, 
1  Cal.  241,  52  Am.  Dec.  320,  reviewing  authorities,  sustaining  power 
of  State  to  require  payment  of  license  fee  by  foreign  gold  miners; 
Hancock  v.  Yaden,  121  Ind.  374,  16  Am.  St  Bep.  402,  23  N.  E.  255, 
6  L.  B.  A.  570,  sustaining  law  prohibiting  contract  between  pros- 
pective employer  and  employe  for  payment  in  anything  but  lawful 
money;  State  v.  Bardwell,  72  Miss.  541,  18  So.  379,  sustaining  State 
law  punisliing  national  bank  officer  for  receiving  deposit  after  in- 
solvency; arguendo,  in  Bletz  v.  Columbia  National  Bank,  87  Pa.  St 
03,  30  Am.  Rep.  347,  sustaining  State  court  jurisdiction  to  enforce 
private  right  created  by  Federal  statute. 
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Distinguished  in  United  States  v.  Marigold,  9  How.  668, 13  L.  261, 
sustaining  authority  of  Oongress  to  pass  law  punishing  importatl<ms 
of  counterfeits  and  passing  same;  fix  parte  Houghton,  7  Fed.  658, 
663,  re-reported,  8  Fed.  898,  902,  denying  State  court  jurisdiction 
of  punisliing  counterfeit  national  bank  notes;  Donnell  v.  State,  3 
Ind.  481,  denying  constitutionality  of  State  law  punishing  offense 
of  enticing  away  and  secreting  slaves  from  citizens  of  other  States; 
Jett  y.  Commonwealth,  18  Gratt  940,  941,  942,  943,  946^  dissenting 
opinion,  reviewing  cases,  majority  sustaining  State's  authority  to 
punish  crime  of  passing  counterfeit  money. 

Ck>unterf eiting. —  The  offenses  of  counterfeiting  coin,  and  of  pass- 
ing counterfeit  money,  are  essentially  different,  the  former  being 
an  offense  against  the  government  by  which  individuals  may  be 
affected;  the  latter  a  private  wrong  by  which  the  government  may 
be  remotely  reached,  if  at  all,  p.  433. 

Oited  and  principle  applied  in  Ex  parte  Wilson,  114  IT.  S.  423,  29 
L.  91,  5  S.  Ct  938,  distinguishing  between  infamous  crimes  requir- 
ing presentment  or  indictment  by  grand  jury,  and  mere  private 
cheats;  United  States  v.  Coppersmith,  2  Flipp.  557,  4  Fed.  206,  col- 
lecting authorities,  distinguishing  between  offenses  of  making,  and 
of  passing,  counterfeit  coins;  United  States  v.  Field,  21  Blatchf.  331, 
16  Fed.  778,  United  States  v.  Yates,  6  Fed.  864,  and  In  re  Wilson,  18 
Fed.  34,  affirmed  in  Ex  parte  Wilson,  114  U.  S.  423,  29  L.  91,  5  S. 
Ct  938,  holding  passing  counterfeits  not  infamous  crime. 

Constitutional  amendments. —  The  prohibition  contained  In  the 
constitutional  amendments  are  exclusively  restrictions  upon  Fed- 
eral, and  not  State,  power;  so  that  the  possibility  of  an  offender 
against  State  law  prescribing  penalty  for  passing  counterfeits,  be- 
ing punished  a  second  time  by  Federal  authority,  is  no  argument 
against  the  constitutionality  of  such  law,  pp.  434,  435. 

This  holding  has  been  very  extensively  relied  upon  by  subsequent 
cases.  In  the  Federal  courts,  the  following  affirm  and  apply  the 
principle:  United  States  v.  Marigold,  9  How.  568,  13  L.  261,  sustain- 
ing authority  of  both  State  and  Federal  governments  to  punish  cir- 
culation of  counterfeits;  Moore  v.  Illinois,  14  How.  20,  14  L.  309, 
sustaining  State's  authority  to  punish  harborer  of  fugitive  slave, 
notwithstanding  offense  also  punisliable  under  act  of  Congress; 
Withers  v.  Buckley,  20  How.  91,  15  L.  819,  denying  jurisdiction  to 
examine  State  law  violating  State  constitutional  provision  against 
taldng  private  property  for  State  uses;  Twitchell  v.  Commonwealth, 
7  WaU.  327,  19  L.  224,  denying  application  for  writ  of  error,  based 
on  alleged  repugnancy  to  certain  constitutional  amendments  of 
State  law  under  which  prosecution  had;  Edwards  v.  Elliott,  21  WalL 
557,  22  L.  492,  collecting  cases,  holding  Federal  constitutional  pro- 
vision securing  trial  by  jury  in  certain  cases  not  applicable  to  State 
courts;  United  States  v.  Cruikshank,  92  U.  S.  552,  28  L.  591,  col- 
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lecting  cases,  holding  flrat  amendment  protects  right  to  assemble 
from  encroachment  by  Congress  only;  Bx  parte  Slebold,  100  U.  S. 
890,  25  L.  724,  and  Gross  v.  North  CaroUna,  132  U.  8.  189,  38  L.  290, 
10  8.  Gt.  49,  reviewing  cases,  sustaining  aathority  of  both  8tate 
and  Federal  goremments  to  punish  same  act,  constituting  offense 
against  both;  Pressor  v.  Illinois,  116  U.  8.  265,  29  L.  619,  6  8.  Gt. 
684,  holding  second  amendment  protects  right  to  bear  arms  from 
infringement  by  Gongress  only;  Bllenbecker  y.  Plymouth  Gounty, 
134  U.  8.  34,  88  li.  808,  10  8.  Gt  425,  and  Miller  ▼.  Texas,  158  U.  8. 
588»  88  Jm  818,  14  8.  Gt  875,  collecting  cases,  holding  limitations  of 
certain  earlier  articles  of  constitutional  amendments  apply  exclu- 
sively to  Federal  government;  Talton  v.  Mayes,  168  U.  8.  882,  41 
K  198,  16  8.  Gt  989,  collecting  cases,  holding  constitutional  amend- 
ment relating  to  Indictment  by  grand  Jury  Inapplicable  to  trial  by 
Gherokee  court;  United  8tates  v.  Bamhart,  10  8awy.  497,  498,  500, 
22  Fed.  290,  291,  holding  acquittal  in  8tate  court  for  murder  no  bar 
to  prosecution  for  manslaughter  In  Federal  court;  Gampbell  v. 
United  States,  4  Fed.  Gas.  1203,  1204,  sustaining  Federal  govem- 
mentTa  power  to  punish  circulation  of  counterfeits,  notwithstanding 
like  authority  in  State;  United  States  v.  Amy,  24  Fed.  Gas.  811,  re- 
reported  In  14  Md.  152,  holding  liability  to  punishment  by  State  au- 
thority no  bar  to  prosecution  in  Federal  tribunal;  United  States  v. 
Given,  25  Fed.  Gas.  1831,  briefly  reviewing  cases,  and  United  States 
V.  WeUs,  28  Fed.  Gas.  523,  sustaining  power  of  both  State  and  Fed- 
eral governments  to  punish  acts  violating  laws  of  both;  Kansas  v. 
Bradley,  26  Fed.  290,  Ex  parte  Ulrich,  42  Fed.  589,  and  In  re  Boggs, 
45  Fed.  475,  all  holding  first  ten  amendments  to  Gonstitution  are 
restrictions  upon  Federal  powers  and  not  State. 

State  court  citing  cases  which  have  affirmed  and  followed  the 
rule,  are:  Fife  v.  State,  31  Ark.  458,  25  Am.  Rep.  558,  Gairo,  etc., 
B.  R.  V.  Turner,  31  Ark.  499,  25  Am.  Rep.  567,  People  v.  State  Re- 
formatory, 148  IlL  425,  36  N.  E.  80,  23  L.  R.  A.  143,  State  v.  Boswell, 
104  Ind.  542,  4  N.  B.  676,  collecting  cases,  Welmer  v.  Bunbury,  80 
Mich.  208,  North  Missouri  R.  R.  v.  Magulre,  49  Mo.  496,  8  Am.  Rep. 
143,  collecting  cases,  Walker  v.  New  Mexico,  etc.,  Rd.,  7  N.  Mex. 
288,  84  Pac.  43,  collecting  cases.  State  v.  Galdwell,  115  N.  G.  803,  20 
S.  B.  526,  In  re  Liquors  of  Fltzpatrick,  16  R.  I.  63,  11  Atl.  775,  State 
V.  Starling,  15  Rich.  L.  128,  State  v.  Aiken,  42  S.  G.  248,  20  S.  B.  231, 
26  L.  R.  A.  358,  State  v.  Brennan,  2  S.  Dak.  389,  50  N.  W.  626,  State 
V.  Duke,  42  Tex.  458,  Gox  v.  State,  8  Tex.  App.  285,  Martin  v.  State, 
18  Tex.  App.  225,  Martin  v.  Johnson,  11  Tex.  Giv.  App.  634,  38  S.  W. 
308,  and  Bx  parte  McNeely,  36  W.  Ya.  96,  32  Am.  St  Rep.  841,  14 
S.  B.  440,  15  L.  R.  A.  230,  holding  the  first  ten  constitutional  amend- 
ments are  restrictions  of  Federal  powers  exclusively;  People  v. 
McDonnell,  80  Gal.  291,  13  Am.  St  Rep.  165,  22  Pac.  192,  holding 
counterfeiting  foreign  bank  notes  an  offense  punishable  by  both 
State  and  Federal  governments;  State  v.  Moore,  6  Ind.  436,  holding 
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liability  nnder  Federal  statute  no  bar  to  prosecution  under  State 
law  for  uttering  counterfeit  certificate  of  pension  commissioner; 
State  T.  Jackson,  21  La.  Ann.  575,  sustaining  prosecution  by  infor- 
mation, holding  fifth  amendment  not  applicable  to  State  courts;  In 
re  Truman,  44  Mo.  183,  holding  passing  counterfeit  treasury  notes 
an  offense  indictable  by  both  State  and  Federal  authority;  Bohanan 
▼.  State,  18  Neb.  77,  53  Am.  Rep.  806,  24  N.  W.  399,  holding  Federal 
constitutional  provision  against  putting  defendant  twice  in  jeopardy 
inapplicable  to  State  courts;  State  v.  Whittemore,  50  N.  H.  248,  9 
Am.  Rep.  199,  holding  liability  under  Federal  laws  no  bar  to  punish- 
ment under  State  law  for  perjury  committed  in  naturalization  pro- 
ceedings in  State  court;  People  v.  Welch,  141  N.  Y.  276,  38  Am.  St 
Rep.  800,  36  N.  E.  331,  24  L.  R.  A.  121,  sustaining  concurrent  juris- 
diction of  State  with  Federal  courts  over  crimes  committed  on  navi- 
gable waters  within  limits  of  State;  Territory  v.  Coleman,  1  Or.  192, 
75  Am.  Dec.  555,  holding  offense  of  selling  liquor  to  Indians  punish- 
able both  by  territorial  and  Federal  authorities;  Craig  ▼.  Kline,  65 
Pa.  St  409,  3  Am.  Rep.  643,  sustaining  State  police  regulations  re- 
lating to  navigable  waters,  notwithstanding  Federal  authority  to 
regulate  commerce;  State  v.  Rankin,  4  Cold.  152,  155,  reviewing 
cases,  holding  prior  acquittal  by  Federal  court-martial  no  bar  to 
prosecution  by  State  authorities  for  murder;  State  v.  Norman,  16 
Utah,  464,  466,  52  Pac.  989,  holding  Federal  laws  punishing  adultery 
in  territories  no  bar  to  punishment  under  State  laws  also;  Jett  v. 
Commonwealth,  18  Gratt.  953,  954,  956,  967,  holding  passing  counter- 
feits an  offense  punishable  by  both  State  and  Federal  governments; 
In  re  Murphy,  5  Wyo.  305,  306,  40  Pac.  400,  collecting  cases,  holding 
power  of  territory  to  define  and  punish  bigamy  not  affected  by  Fed- 
eral legislation  upon  same  subject  in  territories. 

Cited  also  in  Moore  v.  Illinois,  14  How.  21,  14  L.  309,  dissenting 
opinion,  majority  holding  as  stated,  supra;  arguendo,  in  Slaughter- 
House  Cases,  16  Wall.  125,  21  L.  424,  dissenting  opinion,  majority 
holding  monopoly  created  by  State  legislature  not  unconstitutional; 
Ex  parte  Lange,  18  Wall.  201,  21  L.  887,  dissenting  opinion,  majority 
holding,  after  execution  of  judgment  satisfying  one  of  the  alterna- 
tive statutory  penalties,  further  sentence  cannot  be  imposed;  Cole- 
man V.  Tennessee,  97  U.  S.  537,  539,  24  L.  1129,  1130,  dissenting  opin- 
ion, majority  holding  conviction  of  murder  by  court-martial,  of  sol- 
dier, barred  subsequent  conviction  by  State  court;  Tennessee  v. 
Davis,  100  U.  S.  278,  25  L.  655,  dissenting  opinion,  majority  holding 
Federal  officer  indicted  for  murder,  where  killing  done  in  discharge 
of  duty,  entitled  to  removal  to  Federal  court;  arguendo,  in  Spies  v. 
Illinois,  123  U.  S.  166,  31  lu  86,  8  S.  Ct.  24,  collecting  cases,  distin- 
guishing between  first  ten  and  later  amendments;  Brown  v.  Evans. 
8  Sawy.  493,  17  Fed.  915,  holding  criminal  prosecution  for  assault 
and  battery  no  bar  to  damage  suit;  Campbell  v.  United  States.  4 
Fed.  Cas.  1203,  1204,  sustaining  power  of  Federal  government  to 
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pnnisli  circulation  of  counterfeits;  Philadelpliia,  etc.,  Ck).  ▼.  Mor- 
rison, 19  Fed.  Gas.  491,  holding  grants  of  power  cannot  be  implied 
from  early  amendments,  they  being  merely  restrictiye;  Jacoway  v. 
Denton,  25  Ark.  606,  dissenting  opinion,  majority  holding  constitu- 
tional prohibition  from  taking  private  property  without  compensa- 
tion, applicable  to  States;  Van  Buren  t.  Wells,  53  Ark.  374,  22  Am. 
St  Rep.  217,  reviewing  cases,  State  ▼.  Oleson,  26  Minn.  517,  5  N.  W. 
969,  and  State  ▼.  Sly,  4  Or.  279,  holding  liability  under  State  stat- 
ute for  same  offense  no  bar  to  conviction  under  municipal  ordinance; 
Wragg  V.  Penn  Township,  94  111.  17,  34  Am.  Rep.  202,  reviewing 
cases,  holding  same  act  punishable  as  offense  against  township,  and 
as  offense  against  public  generally;  Ambrose  v.  State,  6  Xnd.  352, 
holding  defendant  punishable  under  State  law  for  retailing  liquors, 
notwithstanding  grant  of  municipal  license  to  him;  Commonwealth 
V.  Walker,  108  Mass.  314,  and  Abbott  v.  People,  75  N.  Y.  602,  holding 
bankrupt's  criminal  liability  in  Federal  court  for  obtaining  goods 
with  intent  to  defraud,  no  bar  to  State  prosecution;  arguendo,  in 
Trombley  v.  Humphrey,  23  Mich.  482,  9  Am.  Rep.  102,  holding  cer- 
tain amendments  restrictions  on  Federal  power  only;  arguendo,  in 
Crane  v.  Reeder,  28  Mich.  533,  15  Am.  Rep.  228,  upon  right  of  re- 
moval after  several  trials  had  in  State  court;  Weaver  v.  Fegely,  29 
Pa.  St  29,  70  Am.  Dec.  153,  sustaining  power  of  State  legislature 
to  regulate  weights  and  measures  in  absence  of  Federal  regulation; 
Smith  T.  United  States,  1  Wash.  Ter.  270,  intimating,  arguendo,  that 
same  act  may  constitute  offense  against  both  Federal  and  terri- 
torial authority.  See  also  note  to  41  Am.  Dec.  604,  collecting  cases; 
and  note  to  13  Am.  Rep.  276. 

Constitutional  law. —  An  individual  shall  not  be  put  twice  in 
jeopardy  for  the  same  offense,  per  McLean,  J.,  dissenting,  p.  439. 

Cited,  arguendo,  in  Fay  v.  Parker,  53  N.  H.  387,  16  Am.  Rep.  325, 
and  Pegram  v.  Stoetz,  31  W.  Va.  296,  6  S.  B.  526,  discussing  ques- 
tion of  vindictive  damages. 

Distinguished  In  re  Loney,  184  U.  S.  375,  33  L.  951,  10  S.  Ct  586, 
holding  power  of  punishing  for  perjury  belongs  exclusively  to  gov- 
ernment in  whose  tribunal  offense  was  committed;  Brown  v.  Wal- 
ker, 161  U.  B.  606,  40  L.  824,  16  S.  Ct  650,  holding  Federal  statute 
granting  witness  immunity  from  prosecution  for  matters  testified  to 
before  inter-state  commerce  commission,  affords  immunity  from 
State  prosecution;  Bz  parte  Houghton,  7  Fed.  659,  663,  re-reported, 
8  Fed.  898,  902,  denying  State  court  jurisdiction  to  punish  offense 
of  passing  counterfeit  national  bank  notes;  Arkansas  v.  Elirkpat- 
rick,  32  Ark.  121,  reviewing  cases,  denying  State  court's  jurisdiction 
of  offense  of  making  false  affidavit  under  homestead  act  of  Con- 
gress; People  V.  Kelly,  38  Cal  150,  99  Am.  Dec.  862,  holding  State 
court  has  no  jurisdiction  of  perjury  committed  before  register  of 
Federal  land  office;  Voorhies  v.  Frisbie,  25  Mich.  479, 12  Am.  Rep.  293, 
re-reported  In  8  Bank.  Reg.  154,  denying  State  court's  jurisdiction 
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of  bill  maintainable  under  Federal  banmpt  act;  MonndSTlUe  ▼. 
Fountain,  27  W.  Va.  197,  reviewing  cases,  where  act  claimed  to  be 
punishable  under  both  city  ordinance  and  State  law. 

Miscellaneous. —  Cited  In  Legal  Tender  Cases,  12  Wall.  619,  20  L. 
884,  dissenting  opinion,  majority  sustaining  legal  tender  act  Brro- 
neously  dted  in  Perkins  ▼•  Oorbln,  45  Ala.  117,  6  Am.  Bep.  TOO.  In- 
stead of  preceding  case. 

6  How.  441-iK)4,  12  L.  226,  WARING  Y.  OliABKBL 

Admiralty. —  Bztent  and  instances  of  Bngllsh  admiralty  Juris- 
diction discussed,  pp.  452,  458. 

See  note  to  82  Am.  Dec.  65. 

Words  and  phnuMs^ —  According  to  decisions  of  Bngllsh  oom- 
mon-law  courts  since  the  restraining  statutes  of  Bichard  11  and 
Henry  IV,  "  high  seas  "  means  that  portion  of  the  sea  which  washes 
the  open  coast,  p.  468. 

Cited  in  Morgan  v.  Nagadlsh,  40  La.  Ann.  262,  8  So.  639,  constru- 
ing State  statute,  holding  banks  of  a  bayou  not  the  sea-shore;  Peo- 
ple T.  Supervisors,  78  N.  Y.  897,  construing  "  main  sea,"  as  used  in 
compact,  fixing  boundary  between  two  States. 

Admiralty  Jurisdiction. —  Discussion  of  extent  of  Jurisdiction  of 
colonial  admiralty  courts,  pp.  454,  455. 

Cited  In  Jackson  v.  The  Magnolia,  20  How.  298,  15  L.  911,  discuss- 
ing admiralty  Jurisdiction  over  navigable  streams;  In  re  Oamett, 
141  U.  S.  16,  85  L.  635, 11  S.  Ct  844,  holding  original  admiralty  Juris- 
diction of  State  extended  to  inland  navigable  streams;  The  Lotta- 
wanna,  21  Wall.  601,  22  L.  670,  dissenting  opinion,  arguendo,  major- 
ity refusing  to  allow  lien  claimed  under  State  law. 

Admiralty  Jurisdiction. —  The  constitutional  grant  of  admiralty 
power  to  the  Federal  courts  is  neither  to  be  limited  hor  interpreted 
by  English  admiralty  Jurisdiction  in  Bngland,  when  Constitution 
was  adopted,  pp.  452,  459. 

Cited,  and  this  holding  relied  upon,  in  New  Jersey,  etc,  Nav.  Co. 
V.  Merchants'  Bank,  6  How.  892,  12  L.  486,  sustaining  Jurisdiction 
of  libel  in  personam,  for  money  lost  by  steamer  burning  In  Long 
Island  sound;  The  Belfast,  7  WalL  636,  19  L.  269,  holding  Constitu- 
tion referred  to  Jurisdiction  of  the  State  admiralty  courts;  Insur- 
ance Co.  V.  Dunham,  11  Wall.  25,  20  L.  97,  holding  American  ad- 
miralty Jurisdiction  not  confined  to  limits  of  the  English  Jurisdic- 
tion; Taylor  v.  The  Boyal  Saxon,  1  WalL  Jr.  828,  F.  C.  13,808,  sus- 
taining Jurisdiction  of  American  admiralty  courts  to  pass  upon  dis- 
puted title  to  ships;  Cunningham  v.  Hall,  1  Cliff.  68,  F.  C.  8,481,  hold- 
ing American  admiralty  Jurisdiction  embraces  former  subjects  of 
the  State  Jurisdictions,  not  only  those  of  the  English  courts;  The 
Bichard  Busteed,  1  Sprague,  446,  F.  C.  11,764,  collecting  cases,  and 
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Haslett  Y.  Tbe  Bnterprlse,  11  Fed.  Gas.  784,  holding  English  ad- 
miralty Jurisdiction  no  criterion  for  that  of  the  United  States; 
Brookman  y.  HamlU,  43  N.  Y.  662,  3  Am.  Rep.  737,  holding  claim  for 
wharfage  against  sea-going  vessel  a  maritime  claim.  Cited  also, 
arguendo.  In  Atkins  ▼.  The  Disintegrating  Co.,  18  Wall.  804,  21  L. 
845,  collecting  cases,  holding  jurisdiction  of  non-resident  obtain- 
able In  admiralty  by  process  of  foreign  attachment;  arguendo.  In 
The  Congress,  1  Blss.  44,  F.  C.  8,090,  discussing  circumstances  under 
which  Admiralty  Court  has  Jurisdiction  of  case  of  general  average; 
The  Huntress,  2  Ware  (Dav.)  07,  102,  note,  F.  C.  6,914,  fully  discuss- 
ing this  subject;  The  Plzarro  v.  Matthias,  19  Fed.  Cas.  787,  holding, 
arguendo,  libel  Is  maintainable  in  rem  or  In  personam,  for  collision 
at  sea;  arguendo,  in  The  City  of  Toledo,  73  Fed.  222,  223,  discussing 
history  of  American  admiralty  jurisdiction;  arguendo,  in  Keating 
v.  Sprink,  8  Ohio  St  108,  62  Am.  Dec.  217,  holding  admiralty  and 
common-law  courts  had  concurrent  jurisdiction  in  certain  cases; 
arguendo.  In  State  v.  County  Treasurer,  4  S.  C.  537,  dissenting  opin- 
ion, majority  setting  aside  prohibition  to  restrain  collection  of 
taxes. 

Admiralty  Jurisdiction. —  The  subject-matter  In  cases  of  con- 
tract, and  locality  In  cases  of  tort,  are  the  true  tests  of  admiralty 
Jurisdiction  of  United  States  courts;  neither  trial  by  Jury  nor  con- 
current jurisdiction  of  common-law  courts  being  any  test,  or  hav- 
ing effect  to  restrict  the  jurisdiction  in  either  class  of  cases,  pp. 
462,  469,  460. 

Cited,  and  this  holding  relied  upon,  in  New  Jersey,  etc.,  Nav.  Co. 
V.  Merchants'  Bank,  6  How.  894,  480,  12  L.  487,  602,  and  Leathers 
V.  Blessing,  106  U.  S.  630,  26  L.  1104,  holding  admiralty  jurisdiction. 
In  case  of  tort,  determined  by  locality;  Gloucester  Ins.  Co.  v. 
Younger,  2  Curt  833,  F.  C.  6,487,  collecting  cases,  sustaining  ad- 
miralty jurisdiction  over  marine  insurance  policies;  The  Sarah  Jane, 
1  Low.  204,  F.  C.  12,349,  collecting  cases,  holding  jurisdiction  in- 
cludes libel  for  wages,  where  vessel  plying  on  navigable  waters; 
Holmes  v.  Oregon,  etc..  By.,  6  Sawy.  266,  6  Fed.  77,  libel  for 
damages  for  death  of  a  person;  Philadelphia,  etc.,  Tow-Boat  Co.  v. 
Philadelphia,  etc.,  R.  B.,  19  Fed.  Cas.  476,  affirmed  in  Philadelphia, 
etc,  B.  B.  V.  Philadelphia,  etc.,  Tow-Boat. Co.,  23  How.  215,  16  L. 
436,  case  of  Injury  to  tow-boat  by  running  against  pile  left  in  river; 
The  City  of  Toledo,  73  Fed.  222,  228,  holding,  where  certain  statute, 
allows  Jury  trial  in  certain  cases,  verdict  Is  merely  advisory. 

Cited  also,  arguendo,  in  Mackey  v.  Enzensperger,  11  Utah,  159,  39 
Pac.  543,  dissenting  opinion,  majority  sustaining  State  law  per- 
ndttlng  verdict  upon  concurrence  of  nine  jurymen  in  civil  cases. 

Federal  courts  —  Common-law  remedy. —  The  clause  in  the  ninth 
section  of  the  judiciary  act,  saving  to  suitors  In  all  cases,  a  com- 
mon-law remedy  when  the  common-law  is  competent  to  give  It, 
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means  that  in  cases  of  concurrent  jurisdiction  in  admiralty  and  at 
common  law,  the  jurisdiction  in  the  latter  is  not  taken  away,  p.  461. 

The  following  citing  cases  indorse  and  rely  upon  this  holding: 
Ashbrook  v.  The  Golden  Gate,  Newb.  302,  F.  G.  574,  holding  the 
common-law  remedy  saved,  not  given,  by  the  statute;  Home  Ins. 
Co.  V.  The  Northwestern  Packet  Co.,  32  Iowa,  243,  7  Am.  Hep.  190, 
collecting  cases,  sustaining  State  courts'  jurisdiction  of  action  at 
law  upon  bill  of  lading,  for  damages;  Commissioners  v.  Brandt,  26 
La.  Ann.  31,  sustaining  constitutionality  of  State  navigation  law, 
holding  same  to  be  a  police  regulation;  State  v.  Voorhies,  39  La. 
Ann.  502,  4  Am.  St.  Rep.  276,  2  So.  39,  collecting  cases,  sustaining 
State's  jurisdiction  of  action  in  personam,  against  owners  of  ves- 
sel, coupled  with  sequestration;  Baker  v.  Hoag,  7  N.  Y.  562,  59  Am. 
Dec.  436,  sustaining  concurrent  jurisdiction  of  State  court  to  enforce 
sailor's  lien  on  goods  sunk  in  river;  Chase  v.  American  Steamboat 
Co.,  9  R.  I.  433,  11  Am.  Rep.  282,  reviewing  cases,  holding  the  sav- 
ing was  of  remedies,  where  applicable,  and  State  court  had  jurisdic- 
tion of  suit  for  damages  for  death  in  bay. 

Cited  also  in  The  Lottawanna,  21  Wall.  584,  22  L.  665,  dlssenthig 
opinion,  arguendo,  majority  refusing  to  allow  Uen  for  supplies 
claimed  under  State  law;  arguendo  in  HiU  v.  The  Golden  Gate,  12 
Fed.  Cas.  163,  collecting  cases,  holding  Admiralty  Court,  having 
exclusive  jurisdiction  in  rem,  could  alone  pass  title  free  from  liens 
by  judicial  sale;  Kalleck  v.  Deering,  161  Mass.  471,  42  Am.  St  Rep. 
423,  37  N.  E.  451,  where  State  court  refused  to  be  influenced  by  ad- 
miralty doctrines  in  suit  for  damages;  Warner  v.  Uncle  Sam,  9  Cal. 
732,  holding  leading  case  does  not  decide  against  concurrent  juris- 
diction of  State  court  In  admiralty.  See  also  good  discussion  in  note 
to  62  Am.  Dec.  242. 

Admiralty  jurisdiction  of  Federal  coxuts,  in  cases  of  tort  or  col- 
lision, or  where  dependent  upon  locality,  extends  to  tide  waters,  as 
far  as  the  tide  ebbs  and  flows,  whether  infra  corpus  comitatus  or 
not,  p.  464. 

Cited,  and  application  of  rule  extended,  in  The  Genesee  Chief  v. 
Fltzhugh,  12  How.  456,  13  L.  1064,  Jackson  v.  The  Magnolia,  20 
How.  298,  15  L.  911,  Philadelphia,  etc.,  R.  R.  y.  Philadelphia,  etc., 
Tow-Boat  Co.,  23  How.  215,  16  L.  435,  The  Propeller  Commerce,  1 
Black,  580,  17  L.  109,  collecting  cases.  Leathers  v.  Blessing,  105  U. 
S.  680,  26  L.  1194,  The  North  Cape,  6  Blss.  508,  F.  C.  10,316,  coUect- 
ing  cases,  The  Barque  Yankee  v.  Gallagher,  McAlL  478,  F.  C.  18,124, 
United  States  v.  Wilson,  8  Blatchf.  437,  F.  C.  16,731,  collecting  cases, 
and  The  Sarah  Jane,  1  Low.  204,  F.  0.  12,349,  all  holding  admiralty 
jurisdiction  extends  to  Inland  rivers  and  lakes  and  that  exception 
of  infra  corpus  comitatus  no  longer  applicable  to  navigable  waters, 
even  beyond  tide  water;  The  Hine  v.  Trevor,  4  WalL  563,  18  L.  453, 
reviewing  cases  sustaining  admiralty  jurisdiction  in  Mississippi 
river,  above  tide  water;  The  Belfast,  7  Wall.  637,  639,  19  L.  269,  270, 
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reviewing  cases,  holding  Jurisdiction  extends  to  contracts  to  be  per- 
formed on  navigable  rivers;  Butler  v.  Boston  Steamboat  Co.,  130  U. 
S.  557,  32  L.  1024,  9  S.  Gt  619,  collecting  cases,  and  In  re  Gamett, 
141  U.  S.  14,  16,  35  L.  634,  635,  11  S.  Ct  843.  844,  collecting  and  re- 
viewing cases,  holding  law  of  limited  liability  of  shipowners,  be- 
ing co-extensive  with  admiralty  jurisdiction,  is  co-extensive  with 
public  navigation;  The  Flash,  Abb.  Adm.  72,  F.  G.  4,857,  holding 
tide  water  within  admiralty  jurisdiction;  Western,  etc..  Transfer  Go. 
V.  The  Great  Western,  29  Fed.  Gas.  782,  reviewing  cases,  holding 
Jurisdiction  extends  to  great  lakes  and  navigable  waters  connecting 
them;  Walters  v.  The  Mollie  Dozier,  24  Iowa,  197,  95  Am.  Dec.  725, 
holding  admiralty  jurisdiction  exclusive  in  case  of  maritime  tort  in 
Missouri  river;  Smith  v.  United  States,  1  Wash.  Ter.  268,  sustaining 
Federal  Jurisdiction  of  crime  committed  on  shipboard  in  a  harbor. 

Cited  also  in  Jackson  v.  The  Magnolia,  20  How.  314,  317,  322,  338, 
342,  15  li.  917,  918,  921,  927,  929,  dissenting  opinions,  collecting  and 
reviewing  cases,  majority  holding  Jurisdiction  extends  beyond  tide 
water;  The  Eagle,  8  Wall.  26,  19  L.  370,  holding  acts  purporting  to 
extend  admiralty  jurisdiction  to  navigable  rivers  in  certain  cases 
inoperative,  as  such  localities  were  within  general  admiralty  Juris- 
diction; United  States  v.  Rodgers,  150  U.  S.  254,  37  L.  1073,  14  S.  Gt 
111,  applying  term  "high  seas,"  in  act  prescribing  punishment  for 
crime  committed  thereon,  to  Detroit  river;  S.  G.,  150  U.  S.  270,  37 
Ii.  1079,  14  S.  Ct  117,  dissenting  opinion,  collecting  cases,  majority 
holding  as  stated  supra;  United  States  v.  New  Bedford  Bridge,  1 
Wood.  &  M.  455,  467,  472,  F.  G.  15,867,  collecting  cases,  discussing 
extent  of  criminal  jurisdiction  in  admiralty;  S.  G.,  1  Wood.  &  M. 
470,  F.  C.  15,867,  arguendo,  to  point  that  Jurisdiction  in  revenue 
matters  above  tide  water  was  not  in  its  nature  an  admiralty  power; 
A  Baft  of  Spars,  Abb.  Adm.  488,  F.  G.  11,529,  where  salvage  re- 
covered for  saving  spars  floating  out  to  sea;  arguendo,  in  Vande- 
water  v.  The  Yankee  Blade,  McAU.  11,  F.  G.  16,847,  reviewing  de- 
cisions, discussing  maritime  contracts;  Baker  v.  Hoag,  7  N.  Y.  562, 
59  Am.  Dec.  436,  holding,  arguendo,  admiralty  Jurisdiction  extended 
inter  fauces  terrse;  arguendo,  in  People  v.  Canal  Appraisers,  33  N. 
Y.  497,  holding  riparian  owners  not  entitled  to  damages  for  diversion 
of  waters  of  Mohawk  river,  for  public  use.  See  good  discussion  of 
this  subject  in  32  Am.  Dec.  65. 

Distinguished  in  United  States  v.  New  Bedford  Bridge,  1  Wood. 
&  M.  420,  479,  481,  486,  F.  C.  15,867,  considering  Federal  criminal 
Jurisdiction;  application  limited  in  Belfast  v.  Boon,  41  Ala.  63,  re- 
versed in  The  Belfast,  7  Wall.  637,  639,  19  L.  269,  270,  sustaining 
State  statute  creating  lien  on  vessel  navigating  river  above  tide 
water;  Trevor  v.  The  Ad  Hine,  17  Iowa,  353,  354;  reversed  in  The 
Hine  v.  Trevor,  4  Wall.  563,  18  L.  453,  sustaining  State  jurisdiction 
above  tide  water;  denied  in  People  v.  Tyler,  7  Mich.  270,  276,  281,  289, 
290,  reviewing  decisions,  denying  Federal  jurisdiction  of  crime  com- 
mitted on  navigable  river  connecting  lakes. 
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Collision.-^  A  riyer  steamboat,  out  of  her  oourae,  it  liable  for 
losses  sustained  ftom  collision  with  boat  proceeding  in  the  ac- 
customed channel  of  navigation,  p.  465. 

Admiralty. —  Act  of  July  7, 1838,  as  amended,  requiring  steamers 
to  carry  signal  lights  at  night,  subjects  masters  and  owners  dis- 
regarding its  proYisions  to  a  penalty,  and,  in  case  of  injury  to  per- 
sons or  property,  throws  burden  of  proof  upon  such  master  and 
owner  to  show  the  injury  was  not  the  consequence  of  such  negli- 
gence, p.  465. 

The  citing  cases  affirm  and  rely  upon  this  holding  as  follows: 
New  Jersey,  etc.,  Nav.  Oo.  ▼.  Merchants'  Bank,  6  How.  425,  431,  12 
L.  500,  503,  concurring  opinion,  holding  non-compUance  throws  bur- 
den of  proof  on  owners;  principle  applied  in  The  Grace  Girdler,  7 
Wall.  203,  19  L.  116,  holding  burden  upon  damaging  vessel  to  show 
her  fault  not  cause  of  the  injury;  The  '*  City  of  Washington,"  92 
U.  S.  36,  23  L.  602,  collecting  cases,  holding  omission  to  display 
masthead  lights  threw  burden  on  owner  of  proving  the  omission  did 
not  contribute  to  the  collision;  The  Ship  Chancellor,  4  Ben.  158,  F.  G. 
2,589,  holding  burden  upon  Ubellant  to  show  sunken  vessel's  proven 
derelictions  not  cause  of  disaster;  The  Indiana,  Abb.  Adm.  334,  F.  G. 
7,020,  collecting  cases,  holding  failure  to  carry  good  lights  at  night 
bars  recovery  for  collision;  Fashion  v.  Wards,  6  McLiean,  173,  Newb. 
29,  F.  G.  17,154,  holding  burden  shifted  to  respondent  when  proven 
negligent,  to  show  such  negligence  did  not  cause  the  disaster;  Fos- 
ter V.  The  Miranda,  6  McLean,  226,  Newb.  231,  F.  G.  4,977,  holding 
burden  on  negligent  Ubellant  to  show  collision  not  the  result  of  its 
negligence;  Ghapin  v.  The  Hattie  Boss,  5  Fed.  Gas.  464,  holding  bur- 
den thrown  upon  negligent  respondent;  The  Bxcelslor,  12  Fed.  203, 
holding  omission  to  exhibit  light  not  immaterial  in  absence  of  show- 
ing that  it  would  not  have  indicated  vessel's  position;  The  La  Fay- 
ette Lamb,  20  Fed.  323,  dismissing  libel  where  lebellant  failed  to 
show  his  negligence  not  cause  of  the  disaster;  Blchelieu,  etc.,  Nav. 
Go.  V.  Boston,  etc.,  Ins.  Go.,  26  Fed.  602,  collecting  cases,  holding 
unlawful  speed  presumed  to  have  caused  disaster  immediately  fol- 
lowing; The  New  York,  35  Fed.  609,  holding  respondent's  faults 
made  her  prima  facie  liable  for  collision;  Hoffman  v.  Union  Ferry 
Go.,  47  N.  Y.  185,  7  Am.  Bep.  439,  holding  proof  that  collided  vessel 
was  without  signals  creates  prima  facie  presumption  against  her. 
See  also  45  Am.  Dec.  54,  note. 

Gited  also  in  New  Jersey,  etc.,  Nav.  Go.  v.  Merchants'  Bank,  6 
How.  435,  12  L.  504,  concurring  opinion,  holding  negligent  owner 
liable  for  amount  of  loss;  arguendo}  in  Passenger  Gases,  7  How.  557, 
12  L.  817,  dissenting  opinion,  majority  holding  admiralty  Jurisdiction 
extended  to  harbors,  infra  corpus  comltatus;  The  Thomas  P.  Way, 
22  Fed.  740,  holding  immaterial  a  change  in  course  which  would  not 
have  contributed  to  the  disaster;  Gray's  Bxr.  v.  Mobile  Trade  Go., 
55  Ala.  405,  28  Am.  Bep.  737,  reviewing  cases,  requiring  carrier  to 
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make  prima  fade  showing  that  loss,  by  fire,  of  goods  sued  for,  not 
due  to  negligence. 

Admiralty. —  Act  of  July  7,  1888,  requiring  steamers  to  carry 
signal  lights  at  night,  is  obligatory  npon  owners  and  masters  of 
steamers  navigating  waters  of  the  United  States,  or  the  coast 
thereof,  between  ports  of  the  same  or  different  States,  p.-  466. 

Cited  in  Jones  v.  The  Hanover,  13  Fed.  Cas.  972,  collecting  cases, 
as  instance  when  lights  held  to  be  required  by  statute;  New  Albany, 
etc.,  B.  R.  v.  Tilton,  12  Ind.  7,  74  Am.  Dec.  190,  holding  certain 
laws,  police  regulations,  obligatory  on  carriers.  Cited,  arguendo. 
City  of  Bt  Louis  v.  Wiggins  Ferry  Co.,  40  Mo.  588,  in  discussion  of 
what  was  the  true  situs  of  ferry-boats. 

Admiralty  JurisdictiLon. —  The  grant  in  the  Constitution  of  ''all 
cases  of  admiralty  and  maritime  Jurisdiction"  had  reference  to 
Bnglish  admiralty  Jurisdiction  as  it  was  at  the  time  of  the  Bevolu- 
tion,  except  as  altered  by  colonial  laws  or  Constitutions,  or  acts  of 
Congress,  per  Woodbury,  J^  dissenting,  pp.  471,  472,  478,  474. 

Olted  in  Poag  y.  The  McDonald,  19  Fed.  Ca«.  904,  as  instance  of 
protest  against  extension  of  Jurisdiction  beyond  limits  of  Bnglish 
law;  People  v.  Tyler,  7  Mich.  241,  242,  denying  Federal  Jurisdiction 
of  crime  committed  on  river  connecting  lakes;  Keating  v.  Spink,  8 
Ohio  St  110,  82  Am.  Dec.  219,  Passenger  Cases,  7  How.  528,  537,  12 
li.  808,  809,  Newton  v.  Stebbins,  10  How.  008,  18  L.  600,  and  The 
Qeneaee  Chief  v.  Fitahugh,  12  How.  464,  18  L.  1067,  dissenting 
opinions,  majorities  holding  admiralty  Jurisdiction  not  confined  to 
limits  of  that  of  Bnglish  admiralty  but,  where  dependent  on  locality, 
extends  to  navigable  waters  though  infra  corpus  comitatus;  Hatha- 
way Y.  Boach,  2  Wood.  &  M.  68,  F.  C.  6,218,  upon  adoption  of  com- 
mon law  by  the  States  where  applicable;  arguendo,  in  The  Kate 
Tremaine,  6  Ben.  66»  67,  F.  C.  7,622,  holding  maritime  lien  upon 
domestic  vessel  for  wharfage,  enforceable  in  admiralty;  arguendo, 
in  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  41,  54,  F. 
C  15,867,  discussing  admiralty  Jurisdiction  in  revenue  matters; 
Keating  v.  Spink,  8  Ohio  St  110,  62  Am.  Dec.  219,  referring  inci- 
dentally to  the  opinion. 

Admiralty. —  Where  a  vessel  moving  down  stream  meets  a  vessel 
eoming  qp,  the  vessel  moving  slowest  is  less  bound  to  look  out 
critically,  per  Woodbury,  J.,  dissenting,  p.  502. 

Cited  and  rule  applied  in  Bills  v.  The  Katy  Wise,  8  Hughes,  592, 
F.  C.  4,404,  where  tug  running  free  with  the  tide,  down  stream, 
collided  with  tug  moving  up  stream  with  a  tow. 

Collision. —  Preponderating  evidence  is  necessary  to  fix  the  loss 
from  collision  on  the  party  charged,  per  Woodbury,  J.,  dissenting, 
p.  SOL 

Cited  in  The  New  Champion,  Abb.  Adm.  207,  F.  C.  10,146,  re-re- 
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ported  as  Hnrley  y.  The  Champion,  12  Fed.  Oas.  1013,  holding  Teasel 
claiming  damage  mnst  prove  the  other  in  fault  and  itself  to  have 
been  skillfully  managed. 

Damages  for  collision. —  Where  one  vessel  is  alone  in  fault  she 
is  alone  liable  for  all  damage,  but  where  both  are  culpable  the  dam- 
age should  be  divided  equally  or  apportioned  in  some  more  appro- 
priate ratio;  but  in  England  no  damages  are  given  where  defendant 
was  blameless,  per  Woodbury,  J,  dissenting,  p.  503. 

Cited  in  Stainback  v.  Rae,  14  How.  538,  14  L.  532,  and  Fashion  v. 
Wards,  6  McLean,  182,  Newb.  37,  F.  C.  17,154,  holding  each  vessel 
must  bear  its  own  loss  resulting  from  collision  due  to  unavoidable 
accident;  The  Bay  State,  Abb.  Adm.  241,  F.  C.  1,148,  and  Foster  v. 
The  Miranda,  6  McLean,  230,  Newb.  235,  F.  C.  4,977,  adopting  rule 
of  apportionment  of  damages  where  both  vessels  in  fault. 

Miscellaneous. —  Mentioned,  incidentally,  in  note  to  United  States 
V.  New  Bedford  Bridge,  1  Wood.  &  M.  508.  F.  O.  15.367.  Cited  hi 
The  Atlantic,  Abb.  Adm.  469,  upon  question  of  pleading;  McGuire  v. 
The  Golden  Gate,  McAlL  108,  F.  C.  8,815,  citing  concurring  opinion 
of  Catron,  J.,  as  instance  of  conferring  application  of  grounds  of 
decision  to  case  at  bar. 

6  How.  604^633,  12  L.  256,  LICENSE  CASES  —  THXJBLOW  v. 
MASSACHUSETTS;  FLETCHER  v.  RHODE  ISLAND; 
PIERCE  v.  NEW  HAMPSHIRE. 

Commerce. —  Act  of  Congress  regulating  commerce  with  foreign 
nations,  or  among  the  several  States,  is  the  supreme  law  of  the  land, 
and  a  State  law  in  conflict  with  it  is  unconstitutional  and  must  cease 
to  operate  so  far  as  repugnant  to  it,  per  Taney,  J.,,  p.  574. 

Cited  and  applied  in  Sinnot  v.  Davenport,  22  How.  243,  16  L.  247, 
holding  State  law  requiring  registry  of  names  of  owners  of  certain 
vessels  is  unconstitutional.  Cited  also,  arguendo,  in  Passenger 
Cases,  7  How.  553,  12  L.  815,  dissenting  opinion,  majority  holding 
State  law  taxing  newly-arrived  aliens  unconstitutional,  as  regulation 
of  foreign  commerce;  Perry  Manufacturing  Co.  v.  Brown,  2  Wood, 
ft  M.  471,  F.  C.  11,015,  holding  no  lien  created  by  attachment  in 
Federal  court,  after  insolvency  proceedings  in  State  court;  Dorman 
v.  The  State,  34  Ala.  249,  holding  State  laws  constitutional  so  far 
as  they  may  operate  without  conflict  with  Federal  law;  EYeeman  v. 
Robinson,  7  Ind.  323,  sustaining  action  in  State  court  for  injuries 
inflicted  by  Federal  officer,  there  being  no  conflicting  Federal  legis- 
lation. 

Distinguished  in  Beer  Co.  v.  Massachusetts.  97  U.  S.  83,  24  L. 
992,  holding  the  question  did  not  arise  and  sustaining  law  pro- 
hibiting manufacture  and  sale  of  malt  liquors. 

Regn^ation  of  commerce. —  Congressional  power  to  regulate  com- 
merce  extends  no  further  than  the  regulation  of  foreign  and  inter- 
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state  commerce,  the  States  never  having  surrendered  their  power 
over  internal  traffic,  per  Taney,  Oh.  J.,  p.  574,  per  McLean,  J.,  p. 
B89,  per  Woodbury,  J.,  p.  020. 

Cited  and  principle  applied  in  Veazle  v.  Moore,  14  How.  595,  14 
L.  648,  sustaining  State  grant  of  exclusive  navigation  on  internal 
waters;  Pervear  v.  The  Commonwealth  of  Mass.,  5  Wall.  479,  18 
L.  609,  sustaining  restrictive  State  legislation  on  sale  of  Intoxicating 
liquors  in  hands  of  others  than  Importers;  United  States  v.  Dewitt, 
9  Wall.  46,  19  L.  594,  holding  law  prohibiting  sale  of  illuminating 
oils,  inflammable  at  less  than  certain  temperature,  inapplicable  to 
States;  Patterson  v.  Kentucky,  97  U.  S.  503,  24  L.  1116,  collecting 
cases,  holding  State  law  prohibiting  sale  of  certain  descriptions  of 
illuminating  oils  Interfered  v^th  no  rights  conferred  by  letters-pat- 
ent on  such  oils;  Dorman  v.  The  State,  34  Ala.  247,  sustaining  State 
law  prohibiting  liquor  traffic  within  five  miles  of  a  university;  Mayor 
V.  Waring,  41  Ala.  161,  162,  sustaining  State  tax  on  goods  already 
purchased  from  Importer  before  delivery  at  port  of  entry;  Dabbs  v. 
The  State,  39  Ark.  856,  43  Am.  Bep.  276,  collecting  cases,  sustain- 
ing law  prohibiting  sale  of  certain  deadly  weapons;  Bx  parte  Maler, 
103  CaL  486,  42  Am.  St  Rep.  136,  37  Pac.  405,  sustaining  constitu- 
tionality of  State  game  law  prohibiting  sale  of  venison,  though 
brought  from  another  State;  State  v.  Wheeler,  25  Conn.  294,  holding 
State  law  restricting  sale  of  Intoxicating  liquors  constitutional; 
Savannah  y.  Gteorgla,  4  Ga.  41,  holding  State  law  authorizing  con- 
struction of  wharves  below  low-water  mark  on  navigable  streams 
In  the  State;  Sears  v.  Warren  County,  36  Ind.  271,  sustaining  State 
law  requiring  license  to  vend  foreign  merchandise;  McGuire  v. 
State,  42  Ohio  St  533,  sustaining  State  law  regulating  liquor  traf- 
fic; Commonwealth  v.  Philadelphia,  etc.,  B.  R.,  62  Pa.  St  298,  1 
Am.  Rep.  410,  reviewing  cases,  sustaining  State  tonnage  tax  on 
transportation  companies. 

Cited,  arguendo,  in  Schelble  v.  Bacho,  41  Ala.  449,  dissentmg  opin- 
ion, majority  holding  law  of  the  de  facto  government  regulated 
contracts  made  within  Confederate  States  during  Civil  War;  Little 
Rock  V.  Prather,  46  Ark.  478,  sustaining  law  granting  to  municipali- 
ties right  to  tax  occupations;  People  v.  Coleman,  4  Cal.  61,  sustain- 
ing tax  on  sellers  of  Imported  goods  owned  elsewhere,  criticising 
Brown  v.  Maryland;  Wynehamer  v.  The  People,  13  N.  Y.  462,  dis- 
senting opinion,  majority  holding  certain  restrictions  of  liquor  traf- 
fic unconstltutionaL 

Distinguished  in  Beebe  v.  The  State,  6  Ind.  609,  63  Am.  Dec.  398, 
holding  certain  prohibitive  legislation  void. 

Begnlation  of  commerce.— The  question  of  the  line  of  division 
between  congressional  and  State  power  over  commerce  is  one  for 
Judicial  decision,  depending  on  the  words  of  the  Constitution,  per 
Taney,  C.  J.,  p.  574. 

Coastitutional  law.— The  power  to  Import  carries  with  it  the 
right  to  sell  the  Imported  goods  in  the  form  and  shape  In  which  im- 
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ported,  free  from  all  State  restrictions,  so  that  a  State  law  obstmct- 
ing  the  sale  of  imported  distilled  liquors  in  the  original  vessei,  by 
the  importer,  is  unconstltational,  per  Taney,  G.  J.,  pp.  574-676,  per 
Catron,  J^  pp.  609,  610. 

ated  and  principle  appUed  in  Low  y.  Austin,  13  Wall.  33,  20  L. 
619,  holding  California  revenue  law  inapplicable  to  imported  goods 
in  importer's  possession  in  original  packages;  Allen  v.  Black,  43 
Fed.  229,  requiring  breaking  of  original  package  before  State  pro- 
hibition law  could  operate  on  liquor  from  another  State;  Hinson  y. 
Lott,  40  Ala.  131,  132,  denying  State's  right  to  tax  liquors  imported 
from  abroad;  State  y.  Shapleigh,  27  Mo.  349,  holding  license  law  in- 
applicable to  imports  selling  foreign  goods  in  original  packages; 
State  y.  Amery,  12  B.  I.  66,  holding  State  law  prohibiting  sales  of 
liquor  inapplicable  to  sales  by  importers  in  original  packages. 

Cited,  arguendo,  in  United  States  y.  Oould,  25  Fed.  Cas.  1379, 
reyiewing  cases,  sustaining  constitutionality,  under  power  to  regu- 
late commerce,  of  Federal  law  prohibiting  slaye-trade;  Dorman  y. 
The  State,  84  Ala.  247,  discussing  the  opinions  of  the  different  Jus- 
tices on  this  point;  Blount  y.  Monroe,  60  Ga.  65,  denying  application 
of  tax  law  to  segregated  property  in  foreigner's  hands  partially 
shipped  and  partially  awaiting  shipment;  Pearson  y.  International 
Distillery,  72  Iowa,  364,  84  N.  W.  4,  holding  right  to  keep  liquors 
for  purpose  of  selling  without  the  State,  existed  under  State  pro- 
hibition law;  Crow  y.  Missouri,  14  Mo.  307,  808,  317,  concurring 
opinion,  holding  certain  State  license  laws  unconstitutional;  State 
y.  Delaware,  etc,  B.  B.,  80  N.  J.  L.  496,  dissenting  opinion,  ma- 
jority holding  State  tax  on  business  of  foreign  transportation  com- 
pany constitutional;  Wynehamer  y.  The  People,  13  N.  Y.  449,  con- 
curring opinion,  citing  and  affirming  the  general  doctrine;  Scanlan 
y.  Chllds,  88  Wis.  667,  discussing  effect  of  State  excise  law  on  sales 
of  liquor  by  manufacturers. 

Distinguished  in  Western  Union  Tel.  Co.  y.  Pendleton,  45  Ind.  13, 
48  Am.  Rep.  693,  sustaining  law  imposing  penalty  on  telegraph 
company  for  failure  to  transmit  message,  through  another  State; 
King  y.  McByoy,  4  Allen,  112,  holding  mortgagee  who  foreclosed 
on  cask  of  imported  spirits  in  United  States  warehouse,  was  not 
Importer;  State  y.  Delaware,  etc.,  R.  R.,  30  N.  J.  L.  479,  sustaining 
law  taxing  business  of  foreign  transportation  companies. 

!Daxatlon.— State  may  impose  taxes  on  its  citizens  acc<»ding  ts 
amount  of  their  property,  and  may  include  imports  of  a  merchant 
In  estimating  his  property,  per  Taney,  O.  J.,  p.  576. 

Oommjeree.—  Intoxicating  liquors  are  a  legitimate  subject  of  com- 
merce, per  Taney,  0.  J.,  p.  677. 

Cited  and  followed  in  Bx  parte  Loeb^  72  Fed.  669,  holding  pro- 
yision  of  South  Carolina  dispensary  act,  prohibiting  solicitation  for 
orders  for  liquors  in  another  State  unconstitutlonaL 
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Ckmstitatlonal  law.— The  States  have  no  authority  under  their 
police  powers  to  prevent  the  Importation  of  ardent  spirits,  when 
permitted  by  Congress,  per  Taney,  C.  J.,  p.  577. 

Cited  and  principle  applied  in  Cmtcher  v.  Kentucky,  141  U.  S. 
do,  85  L.  053,  11  S.  Ct.  855,  holding  State  law  imposing  license  on 
foreign  corporations  engaged  in  interstate  commerce,  unconstitu- 
tional; United  States  t.  New  Bedford  Bridge,  1  Wood.  &  M.  409, 
F.  C.  16,807,  sustaining  authority  of  State  where  not  in  conflict  with 
Federal  powers.  Cited,  arguendo,  in  United  States  ▼.  Bridelman, 
7  Sawy.  260,  7  Fed.  901,  sustaining  Federal  power  to  punish  crime 
«n  Indian  reservation,  though  within  State  limits. 

Conatitational  law.— Law  of  Massachusetts  prohibiting  sales  of 
spirituous  liquors  in  less  than  a  named  quantity,  without  a  license, 
and  law  of  Rhode  Island  forbidding  their  sale,  though  imported 
firom  abroad,  in  less  than  specified  quantity,  are  not  repugnant  to 
the  Federal  Constitution  or  any  law  of  Congress,  even  though  they 
tend  to  discourage  such  imports,  per  Taney,  C.  J.,  p.  577,  per 
Catron,  J.,  pp.  610,  611. 

Cited  and  principle  followed  in  Pervear  v.  The  Commonwealth, 
6  WalL  479,  18  L.  609,  Mugler  v.  Kansas,  123  U.  S.  657,  658,  659,  81 
L.  209,  8  S.  Ct  295,  reviewing  cases,  and  Kansas  v.  Bradley,  26  Fed. 
290,  sustaining  State  legislation  restricting  sale  of  intoxicating 
liquors;  People  v.  Naglee,  1  Cal.  239,  52  Am.  Dec.  319,  sustaining 
State  license  tax  on  foreign  gold  miners,  though  public  lands  in- 
directly affected  thereby;  Magner  v.  The  People,  97  111.  335,  sus- 
taining game  law,  prohibiting  ownership  or  sale  of  dead  game, 
whether  from  other  States  or  not;  Santo  v.  The  State,  2  Iowa,  193, 
194,  202,  68  Am.  Dec.  498,  494,  601,  and  Lincoln  v.  Smith,  27  Vt  335, 
sustaining  laws  prohibiting  sales  of  intoxicating  liquors;  McGregor 
v.  Cone,  104  Iowa,  470,  65  Am.  St.  Rep.  526,  78  N.  W.  1043,  39  L. 
R.  A.  486,  sustaining  law  prohibiting  sale  of  cigarettes  only  as  ap- 
plied to  those  not  in  original  packages  from  other  States;  State  ▼. 
Bums,  82  Me.  568,  19  Atl.  914,  denying  to  others  than  importer  of 
foreign  liquors,  right  to  sell  them;  Keller  v.  The  State,  11  Md.  533, 
684,  685,  69  Am.  Dec.  229,  280,  281,  sustaining  law  requiring  license 
tax  from  vendors  of  domestic  lag?er  beer;  Cohen  v.  Jarrett,  42  Md. 
678,  579,  sustaining  State  law  requiring  license  for  sale  of  liquor; 
Commonwealth  v.  Thomley,  6  Allen,  446,  and  Commonwealth  v. 
Holbrook,  10  Allen,  201,  holding  United  States  license  to  sell  spirit- 
uous liquors  does  not  except  holder  from  State  prohibition  laws; 
Niles  V.  Rhodes,  7  Mich.  384,  holding  liquors  not  exempt  from  opera- 
tion of  State  regulations  merely  because  of  foreign  manufacture; 
People  V.  Wallhig,  53  Mich.  268,  18  N.  W.  809,  holding  constitutional 
an  act  taxing  liquor  traffic;  Rochester  v.  Upman,  19  Minn.  112, 
sustaining  State  law  requiring  license  tax  to  sell  liquors;  Territory 
V.  Guyott,  0  Hont  50,  22  Pac.  185,  holding  territorial  law  against 
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selling  liquor  to  Indians  constitutional;  Dunbar  y.  Garrity,  58  N. 
H.  576,  holding  Illegal  a  sale  of  Imported  liquor  not  In  original  pack- 
age; State  V.  Court,  36  N.  J.  L.  77,  13  Am.  Rep.  427,  sustaining 
constitutionality  of  a  "local  option"  law;  Adler  v.  Whitbeck,  44 
Ohio  St.  575,  sustaining  State  tax  on  liquor  traffic;  State  v.  Paul, 
5  R.  I.  193,  and  State  v.  Fltzpatrlck,  16  R.  I.  57,  58.  11  Atl.  769,  770, 
sustaining  State  law,  prohibiting  sales  of  Intoxicating  liquors;  Boyd 
▼.  The  State,  12  Lea,  689,  applying  State  regulation  of  liquor  traffic 
to  steamboat,  though  licensed  to  retail  spirits  under  Federal  law; 
Bz  parte  Lynn,  19  Tex.  App.  295,  sustaining  local  option  law. 

Olted,  arguendo,  In  Passenger  Gases,  7  How.  540,  12  L.  810,  dis- 
senting opinion,  majority  holding  State  laws  taxing  newly-arrived 
aliens  unconstitutional;  Gllman  v.  Philadelphia,  3  Wall.  730,  18  L. 
101,  reviewing  cases,  sustaining  Federal  authority  to  regulate  bridges 
over  navigable  waters;  O'Nell  v.  Vermont,  144  U.  S.  367,  36  L.  468, 
12  S.  Ct  706,  dissenting  opinion,  majority  dismissing  writ  of  error, 
because  no  Federal  question  Involved;  Koehler  v.  HIU,  60  Iowa,  587, 
14  N.  W.  760,  dissenting  opinion,  arguendo,  majority  holding  a  cer- 
tain constitutional  amendment  never  regularly  adopted. 

Distinguished  in  Henderson  v.  Mayor,  92  U.  S.  274,  23  L.  550, 
holding  unconstitutional  a  State  law,  imposing  burdensome  condi- 
tions on  shipowners  for  landing  foreign  passengers;  Bowman  v. 
Ghicago,  etc.,  Ry.,  125  IT.  S.  479,  31  L.  705,  8  S.  Gt  695,  holding 
law  prohibiting  importation  of  liquor  from  another  State  unconsti- 
tutional; Wynehamer  v.  The  People,  13  N.  Y.  405,  holding  a  State 
prohibition  law  unconstitutional  because  It  destroyed  property  in 
Intoxicating  liquors. 

Constitatlonal  law.—  Power  of  Gongress  to  regulate  commerce,  is 
not  exclusive  where  not  exercised,  and  though  Including  regulation 
of  pilots  and  pilotage,  and  health  and  quarantine  regulations,  the 
States  are  not  thereby  prohibited  from  legislating  on  these  subjects 
provided  their  statutes  do  not  conflict  with  those  of  Gongress,  per 
Taney,  G.  J.,  pp.  580,  581,  582. 

Glted  and  principle  applied  In  Osborne  v.  Mobile,  16  WalL  482, 
21  L.  473,  sustaining  municipal  license  law,  taxing  express  company 
doing  Interstate  business;  United  States  v.  New  Bedford  Bridge,  1 
Wood.  &  M.  424,  F.  G.  15,867,  denying  Federal  jurisdiction  to  pun- 
ish for  obstruction  of  navigable  river  authorized  by  State  law; 
Gommissloners,  etc.,  v.  Steamboat  Guba,  28  Ala.  197,  reversed  in 
Sinnot  V.  Davenport,  22  How.  243,  16  L.  247,  sustaining  constitu- 
tionality of  State  law,  requiring  registry  of  names  of  steamboat 
owners;  Grlbb  v.  The  State,  9  Fla.  419,  sustaining  State  law  regulat- 
ing pilotage  so  far  as  not  conflicting  with  Federal  legislation.  Glted, 
arguendo,  In  Passenger  Gases,  7  How.  557,  559,  569,  12  L.  817,  818, 
822,  dissenting  opinion,  majority  holding  unconstitutional.  State 
laws  taxing  newly-arrived  aliens;  Williams  v^  The  Lizzie  Hender- 
son, 29  Fed.  Gas.  1374,  holding  certain  State  laws  regulating  pilotage 
anconstltutlonaL 
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Modified  In  Mobile  CJo.  v.  Kimball,  102  U.  S.  701,  26  L.  241,  review- 
ing cases,  confining  application  of  principle  to  matter  not  national 
in  character,  sustaining  State  act  providing  for  local  river  and  har- 
bor improvements;  Bowman  v.  Chicago,  etc.,  Ry.,  125  U.  S.  507,  31 
li.  714,  8  S.  Ot.  1066,  confining  application  of  principle  to  matters 
not  national  in  character. 

Police  powers  of  a  State  are  the  powers  of  government  inherent 
in  every  sovereignty  to  the  extent  of  its  dominions,  and  are  ex- 
ercisable by  the  States  of  the  Union  to  regulate  commerce,  except 
as  such  exercise  is  restricted  by  the  Federal  Constitution,  per  Taney, 
C.  J.,  p.  583;  per  McLean,  J.,  p.  592. 

Cited  and  applied  in  Lake  Shore,  ettf..  By.  v.  Smith,  173  U.  S. 
689,  19  S.  Ct.  567,  holding  certain  State  laws  regulating  railway 
fares,  violated  the  Federal  Constitution;  Minneapolis,  etc.,  Ry.  y. 
Milner,  57  Fed.  278,  holding  State  quarantine  laws  are  not  regu- 
lations of  commerce  and  are  constitutional;  Piatt,  etc.,  Co.  v.  Dow- 
ell,  17  Ck>lo.  382,  30  Pac.  71,  sustaining  State  police  regulation,  re- 
quiring ditches  and  canals  to  be  covered;  In  re  Application  of  Clark, 
65  Conn.  40,  31  Aa  528,  28  L.  R.  A.  247,  holding  imprisonment  of 
witness  for  refusal  to  testify  before  grand  Jury  within  police  power; 
Hockett  V.  The  State,  105  Ind.  255.  55  Am.  Rep.  204,  5  N.  K.  181, 
sustaining  State  regulation  of  telephone  company's  rates  though  in- 
struments patented;  Rodemacher  v.  Mil.,  etc.,  Ry.,  41  Iowa,  307, 
20  Am.  Rep.  599,  holding  valid  State  law  rendering  railways 
liable  for  damages  by  fire  occasioned  by  operation  of  their  roads; 
Blair  y.  Forehand,  100  Mas8<  140,  1  Am.  Rep.  96,  sustaining  officers' 
authority  under  State  law,  to  kill  dogs  as  prescribed  by  statute; 
State  V.  Gate,  58  N.  H.  241,  holding  law  prohibiting  unusual  traffic 
near  place  of  worship  constitutional;  Buffalo,  etc.,  R.  R.  v.  Buf- 
falo Street  B.  B.,  Ill  N.  Y.  141,  19  N.  B.  66,  2  L.  B.  A.  386,  sus- 
taining State  law  regulating  fares  on  street  railroad;  People  v. 
Budd,  117  N.  Y.  8,  15  Am.  St.  Bep.  464,  22  N.  B.  672,  5  L.  B.  A- 
563,  and  n.,  holding  valid  State  regulations  of  prices  for  elevating 
grain;  State  v.  Morris,  77  N.  C.  514,  sustaining  State's  authority 
to  revoke  license  to  sell  lottery  tickets;  Board  of  Commissioners  v. 
Willamette  Transportation,  etc.,  Co.,  6  Or.  229,  allowing  mandamus 
to  compel  transportation  company  to  furnish  lists  of  freight  car- 
ried, as  provided  by  State  law;  Craig  v.  Kline,  65  Pa.  St.  408,  409, 
8  Am.  Rep.  641,  642,  collecting  cases,  holding  a  State  law  constitu- 
tional, which  regulated  floating  of  logs  on  the  Susquehanna;  State 
▼.  First  National  Bank,  2  S.  Dak.  576,  51  N.  W.  589,  sustaining 
Btate's  authority  to  punish  national  bank  for  taking  illegal  interest; 
Waters-Pierce  Oil  Co.  v.  State,  44  S.  W.  940  (Tex.  Civ.),  reviewing 
cases,  sustaining  constitutionality  of  State  anti-trust  law  as  applied 
to  foreign  corporations;  Laurel  Fork,  etc.,  B.  B.  v.  West  Virginia 
^Tninsportation  Co.,  26  W.  Va.  349,  holding  common  carriers  sub- 
ject to  legislative  control  as  to  fares  and  freight  rates;  State  v. 
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Peel  Splint  Coal  Co^  86  W.  Va.  812,  824,  15  S.  B.  1003.  1007,  17  L. 
B.  A.  388,  392,  sustaining  State  law  compelling  payment  of  em- 
ployee's wages  in  lawful  money. 

Oited  also  in  Smith  v.  liSke  Shore,  etc..  R.  R.,  114  Mich.  490,  72  N. 
W.  838,  overruled  in  Lake  Shore,  etc..  R.  R.  v.  Smith,  178  U.  S. 
689,  19  S.  Ot  567,  dissenting  opinion,  majority  sustaining  hiw 
requiring  railroad  to  keep  one-thousand-mile  tickets  on  sale;  State 
V.  Loomis,  115  Mo.  328,  22  S.  W.  356,  21  L.  R.  A.  808,  and  n.,  dlfr 
senting  opinion,  majority  holding  void  a  law  requiring  manufac- 
turers and  mlneowners  to  pay  employees  In  money;  Ex  parte 
Romanes,  1  Utah,  24,  denying  application  for  discharge  of  person 
held  for  murder  committed  in  another  territory;  Justice  v.  The 
Ck)mmonwealth,  81  Va.  212,  sustaining  repeal,  by  implication,  of 
privilege  to  conduct  lotteries.  See  also  elaborate  note  to  26  Am. 
Rep.  517. 

Distinguished  in  (Council  Bluffs  v.  Kansas  City,  etc.,  R.  R..  45 
Iowa,  354,  24  Am.  Rep.  783.  holding  certain  regulations  of  railroads 
void  because  conflicting  with  Federal  powers  over  Interstate  com- 
merce; Robinson  v.  Rice,  3  Mich.  246.  holding  unconstitutional,  so 
far  as  it  relates  to  mortgages  on  enrolled  vessels,  a  law  making 
mortgages  void  unless  filed  as  therein  prescribed;  People  v.  Budd, 
117  N.  Y.  61,  22  N.  B.  692,  dissenting  opinion,  majority  sustaining 
State  regulation  of  charges  for  elevating  grain;  Stehmeyer  v.  City 
Council,  53  S.  C.  277.  31  S.  B.  329,  holding  arrangement  for  acquisi- 
tion by  dty  of  light  and  water-works,  involving  unequal  scheme 
of  taxation,  unconstitutional. 

Oonstitational  law. —  Since  a  constitutional  grant  of  power  to  the 
Federal  government  is  not  a  prohibition  of  the  exercise  of  such 
power  by  the  State,  when  not  in  conflict  with  laws  of  Congress,  a 
license  law  of  New  Hampshire,  under  which  a  person  was  pun- 
ished for  selling,  without  a  license,  spirituous  liquors,  brought  by 
himself  from  another  State.  Is  constitutional  in  the  absence  of  con- 
flicting congressional  legislation,  per  Taney,  O.  J.,  pp.  579-586;  per 
Catron,  J.,  pp.  605.  608. 

The  citing  cases  which  afllrm  and  follow  this  holding,  are:  Hin- 
son  V.  Lott.  40  Ala.  131,  132.  138.  sustaining  State  legislature's  au- 
thority in  absence  of  congressional  legislation,  to  regulate  inter- 
state traffic  in  liquor;  Padelford  v.  Savannah,  14  Ga.  446.  448,  449, 
451,  sustaining  city  Ucense  tax  on  all  goods  sold  on  commission 
therein;  Santo  v.  The  State.  2  Iowa.  202,  63  Am.  Dec.  501.  and  Col- 
lins V.  Hills,  77  Iowa.  185,  41  N.  W.  572,  3  L.  R.  A.  113.  sustaining 
State  prohibition  laws;  Kansas  v.  Fulker.  43  Kan.  244.  248.  22  Pac. 
1023.  1024.  7  L.  R.  A.  186.  188.  and  n..  applying  State  law  regulating 
liquor  traffic  to  liquor  from  other  States;  State  v.  Robinson,  49  Me. 
287,  sustaining  State  law  prohibiting  sale  of  imported  liquor  when 
applied  to  persons  not  importers;  State  v.  Blackwell,  65  Me.  558. 
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snst&lnlng  State  officers'  power  nnder  prohibition  law  to  seize  for- 
eign liquors  held  by  importer  with  intent  to  violate  the  law;  Ward 
T.  The  State,  81  Md.  287,  288,  1  Am.  Rep.  66,  67,  sustaining  State  li- 
cense tax  on  non-residents  selling  merchandise  In  Baltimore;  Com- 
monwealth T.  Hnntley,  166  Mass.  240,  242,  30  N.  B.  1129,  1180,  16 
L.  R.  A.  842,  848,  reviewing  cases,  and  Waterbnry  v.  Newton,  60  N. 
J.  L.  639,  641,  14  Atl.  607,  608,  reviewing  cases,  sustaining  law  pro- 
hibiting sale  of  oleomargarine  made  In  imitation  of  butter,  though 
brought  from  another  State;  Commonwealth  v.  Intoxicating  Liquors, 
172  Mass.  316,  62  N.  B.  389,  sustaining  law  regulating  liquor  traffic; 
People  V.  Walling,  68  Mich.  269,  271,  18  N.  W.  810,  811,  collecting 
cases,  sustaining  State  tax  on  wholesale  importation  of  liquor  from 
other  States;  State  ▼.  Addington,  77  Mo.  116,  holding  State  regula- 
tions of  traffic  In  oleomargarine  not  unconstitutional  in  absence  of 
Federal  legislation;  Bx  parte  Robinson,  12  Nev.  276,  28  Am.  Rep. 
802,  and  Bx  parte  Asher,  23  Tex.  App.  673,  6  S.  W.  96,  reviewing 
cases,  sustaining  State  law  taxing  drummers  and  travelling  mer- 
chants; Phelps  V.  Racey,  60  N.  Y.  16,  19  Am.  Rep.  142,  sustaining 
law  prohibiting  the  possessing  certain  kinds  of  game  at  specified 
seasons,  though  brought  from  other  States;  State  v.  Norris,  78  N. 
C.  445,  sustaining  license  tax  for  privilege  of  selling  commercial 
fertilizers;  Western  Union  Tel.  Co.  v.  Mayer,  28  Ohio  St  629,  re- 
viewing cases,  sustaining  State  tax  on  gross  receipts  of  telegraph 
company;  McGuinness  v.  Bligh,  11  R.  I.  97,  sustaining  recovery  of 
money  paid  for  Imported  liquors  illegally  sold,  though  in  original 
packages;  City  Council  v.  Ahrens,  4  Strob.  L.  268,  holding  ordinance 
regrnlating  the  keeping  of  spirituous  liquors  not  interference  with 
congressional  power  over  commerce;  Austin  v.  State,  101  Tenn.  669, 
48  S.  W.  307,  reviewing  cases,  holding  State  law  prohibiting  sale  of 
cigarettes  valid;  Lincoln  v.  Smith,  27  Yt.  336,  sustaining  State  pro- 
hibition law;  Jones  v.  Hard,  32  Vt.  400,  holding  contraband  certain 
imported  gin,  not  in  original  packages;  State  v.  O'Nell,  68  Yt  164, 
2  AtL  692,  holding  constitutional  a  State  statute  authorizing  seizure 
of  liquors  held  for  unlawful   purpose  by   an   express   company. 
Cited  also   in  Passenger  Cases,  7  How.  470,  497,  12  L.  780,  792, 
dissenting  opinions,  majority  holding  State  laws  taxing  alien  pas- 
sengers arriving  in  New  York  and  Massachusetts,  unconstitutional; 
arguendo,  in  Munn  v.  Illinois,  94  U.  S.  125,  24  L.  84,  sustaining  State 
law  regulating  warehouses,  though  used  by  persons  engaged  In 
Interstate  commerce;  Brown  v.  Houston,  114  U.  S.  631,  29  L.  260, 
8  S.  Ct  1096,  collecting  cases,  In  general  discussion,  holding  State 
tax  applicable  to  coal  imported  from  another  State;  Bowman  v. 
Chicago,  etc.,  Ry.,  125  U.  S.  510,  622,  523,  31  L.  716,  720,  8  S.  Ct 
707,  713,  dissenting  opinion,  majority  holding  statute  unconstitu- 
tional prohibiting  importation  of  liquors  from  other  States;  Leisy 
T.  Hardin,  136  U.  S.  184,  135,  136,  137,  146,  147,  160,  168,  160,  84 
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li.  141,  142.  145,  14«,  149,  160,  10  S.  Ot  008.  694.  697,  698,  701,  702. 
dissenting  opinion,  eoUectlng  and  reviewing  cases,  majority  hold- 
ing sales  in  original  packages  of  liquors  brought  from  other  States 
not  subject  to  State  regulation,  incidentally  in  CNeil  y.  Vermont, 
144  U.  S.  367,  86  L.  468,  12  S.  Ot  706,  dissenting  opinion,  majority 
dismissing  case  because  no  Federal  question  inyolved;   Scott  y. 
Donald.  165  U.  S.  102,  41  L.  646,  17  S.  Ct  273,  dissenting  opinion, 
majority  holding  South  Carolina  dispensary  act  unconstitutional; 
Bhodes  y.  Iowa,  170  U.  S.  427,  430,  42  L.  1096,  1097,  18  S.  Gt  669, 
670,  dissenting  opinion,  reviewing  cases,  majority  holding  State 
regulation  of  transportation  of  liquors  Inapplicable  to  liquors  from 
other  States;  Radford  y.  Thomell,  81  Iowa,  714,  45  N.  W.  891,  sus- 
taining State  court's  authority  to  abate  liquor  nuisance  on  property 
belonging  to  assignee  in  bankruptcy  appointed  in  another  State; 
Kansas  y.  Winters,  44  Kan.  728,  729,  25  Pac.  237,  238,  10  L.  R.  A. 
619,  and  n.,  reviewing  cases,  arguendo,  discussing  effect  of  State 
prohibition  statute  on  sales  of  liquor  from  other  States;  Crow  y. 
Missouri,  14  Mo.  327,  331,  dissenting  opinion,  majority  holding  cer- 
tain license  laws  unconstitutional;  State  y.  Lord,  66  N.  H.  479,  29 
Atl.  556,  holding  enactment  6t  "  Wilson  Bill,"  made  State  prohibition 
law  applicable  to  imported  liquor;  Wynehamer  y.  The  People,  13 
N.  Y.  450,  concurring  opinion,  holding  State  prohibition  law  not  an 
infringement  of  congressional  power  to  regulate  commerce.     See 
good  discussion  of  this  subject  In  35  Am.  Dec  833,  note;  yaluable 
notes  in  52  Am.  Dec.  333  and  335,  59  Am.  Rep.  279,  note;  and  note 
rcYiewing  cases,  in  27  Am.  St  Rep.  564. 

Distinguished  in  Walling  y.  Michigan,  116  XT.  8.  461,  29  L.  696. 
6  S.  Ct  460,  where  tax  law  discriminated  against  liquors  brought 
from  other  States;  Bowman  y.  Chicago,  etc.,  Ry.,  125  U.  S.  476, 
477,  479,  31  L.  704,  705,  8  S.  Ct  694,  695,  holding  State  law  against 
importation  of  intoxicating  liquors  unconstitutionaL  OYerruled  in 
Leisy  y.  Hardin,  135  U.  S.  115,  124,  34  L.  134,  137,  10  S.  Ct  686,  689. 
holding  congressional  power  excTQslYe,  and  sale  in  original  pack- 
ages by  consignee  of  liquor  from  other  States  not  subject  to  State 
regulation;  Schollenberger  y.  Pennsylvania,  171  XT.  S.  12.  18  S.  Ct 
761,  reviewing  cases,  denying  dghl  of  State  to  exclude  oleomar- 
garine from  importation.  Denied  in  American  Fertilizing  Co.  y. 
Board  of  Agriculture,  43  Fed.  612,  11  L.  R.  A.  181,  and  n..  holding 
law  requiring  license  to  seU  commercial  fertilizers  unconstitutional; 
In  re  Minor,  69  Fed.  235,  holding  State  law  requiring  license  to  retail 
cigarettes  violated  exclusive  constitutional  grant  to  Congress  to 
regulate  commerce;  McLaughlin  v.  South  Bend,  126  Ind.  473,  26  N. 
E.  186,  10  L.  R.  A.  358,  holding  void  an  ordinance  requiring  license 
fee  from  commercial  agents  selling  goods  in  other  States  by  sample. 
Distinguished  in  State  v.  North,  27  Mo.  482,  holding  tax  law  dis- 
criminating against  products  of  other  States  unconstitutionaL  De- 
nied in  Durkee  y.  Moses,  67  K.  H.  117»  23  AtL  793.  794»  holding  un- 


595  License  Cases.  5  How.  504-633 

constltntional  a  statnte  making  penal  the  taking  of  orders  to  de- 
liver In  New  Hampshire,  liquors  in  another  State;  O'Neil  y.  Ver- 
mont, 144  U.  S.  335,  36  L.  457,  12  S.  Gt  698,  incidentally  referring 
to  Pierce  v.  New  Hampshire,  as  oyerruled;  New  York  y.  Roberts, 
171  U.  S.  676,  19  S.  Gt  74,  dissenting  opinion,  majority  sustaining 
State  taxes  on  foreign  corporations;  Commonwealth  y.  Gagne,  153 
Mass.  209,  26  N.  B.  450,  10  L.  R.  A.  444,  reyiewing  cases,  referring 
to  Pelrce  y.  New  Hampshire,  as  oyerruled;  Commonwealth  y.  Hunt- 
ley, 166  Mass.  248,  30  N.  B.  1132,  15  L.  R.  A.  845,  dissenting  opin- 
ion, majority  sustaining  legislation  against  sale  of  imported  oleo- 
margarine. 

NaturallBation. —  The  Constitution,  entitling  citizens  of  each  State 
to  all  the  priyileges  and  immunities  of  citizens  of  the  several  States, 
semble,  that  the  constitutional  grant  to  Congress  to  establish  uni- 
form naturalization  laws  was  ezdusiye,  per  Taney,  C.  J.,  p.  585. 

Cited,  arguendo,  to  this  point,  in  Passenger  Gases,  7  How.  556,  12 
L.  817,  dissenting  opinion,  majority  holding  State  laws  taxing  newly- 
arrlyed  aliens,  unconstitutional. 

Ck>]i«titiitional  law. —  Federal  goyemment  is  supreme  within  its 
powers,  but  its  acts  are  yoid  beyond.  So,  also,  the  acts  of  the 
States  are  yoid  when  they  exercise  a  power  inhibited  to  them  or 
delegated  to  the  Federal  goyemment,  per  McLean,  J.,  p.  588. 

Cited  and  applied  in  Swift  y.  Sutphln,  39  Fed.  633,  636,  640,  note, 
reyiewing  cases,  and  In  re  Barber,  39  Fed.  645,  reyiewing  cases, 
holding  unconstitutional.  State  laws  barring  sale  of  imported  dressed 
meat   by   requiring  inspection   of  animal   shortly   before   killing. 

Cited  also  in  Munn  y.  People,  69  IlL  102,  103;  sustained  in  Munn 
y.  Illinois,  94  U.  S.  113,  24  L.  77,  dissenting  opinion,  majority  sus- 
taining State  regulation  of  warehouses  doing  interstate  business. 

The  power  to  tax  is  common  to  the  Federal  and  State  goyem- 
ments,  may  be  exercised  by  the  latter  in  all  cases  not  exclusiyely 
delegated  to  the  former,  and,  in  some  cases,  by  both  without  pro- 
ducing conflict  of  Jurisdiction,  per  McLean,  J.,  p.  588, 

Cited  and  followed  in  People  y.  Naglee,  1  Gal.  236,  52  Am.  Dec. 
316,  sustaining  State  license  tax  on  foreigners  for  prlyllege  of  work- 
ing gold  mines;  Bx  parte  Grandall,  1  Ney.  308,  311,  sustaining  State 
capitation  tax  on  passengers  carried  out  of  the  State  by  stage 
companies.  Cited  also  in  Passenger  Cases,  7  How.  534,  12  L.  807, 
dissenting  opinion,  majority  holding  State  laws  taxing  newly-ar- 
riyed  aliens  unconstitutional. 

CanBtitational  laws. —  State  enactments  forbidding  sales  of 
liquors  in  quantities  less  than  prescribed  amounts  without  licenses, 
to  be  granted  only  when  the  officers  empowered  to  grant  the  same 
deem  it  to  be  for  the  public  good,  are  police  laws,  and  not  regula- 
tions of  commerce,  and  as  such  are  constitutional,  though   the 
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amount  of  Importations  be  reduced  by  them,  per  McLean,  J.,  pp. 
688,  689,  691,  692.  694,  696;  per  Daniel,  J.,  p.  617;  per  Woodbury,  J., 
pp.  628,  629,  630,  and  per  Grler,  J.,  pp.  631,  632. 

Citing  cases  have  very  widely  indorsed  and  followed  this  holding: 
Mugler  Y.  Kansas,  123  U.  S.  668,  669,  31  L.  209,  8  S.  Ct.  296,  review- 
ing cases,  sustaining  law  prohibiting  sale  of  intoxicating  liquors; 
United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  428,  F.  C.  15,867, 
denying  Federal  Jurisdiction  to  punish  for  obstructing  river  under 
State  authority;  Kansas  v.  Bradley,  26  Fed.  290,  collecting  cases, 
Kohn  V.  Melcher,  29  Fed.  435,  In  re  Hoover,  30  Fed.  66,  Dorman  v. 
The  State,  34  Ala.  244,  248,  Woods  v.  The  State,  36  Ark.  38,  38  Am. 
Rep.  23,  State  v.  Allmond,  2  Houst  636,  Jones  v.  People,  14  IlL  197, 
Bepley  v.  State,  4  Ind.  265,  58  Am.  Dec.  629,  Moore  v.  Indianapolis, 
120  Ind.  493,  22  N.  E.  427,  Santo  v.  The  State,  2  Iowa,  194,  63  Am. 
Dec.  494,  State  v.  Stucker,  58  Iowa,  498,  12  N.  W.  483,  Carleton  v. 
Rugg,  149  Mass.  653,  14  Am.  St  Rep.  447,  22  N.  E.  65,  5  L.  R.  A. 
195,  Ck)mmonwealth  v.  Gagne,  153  Mass.  208,  26  N.  E.  450,  10  L.  B. 
A.  443,  reviewing  cases.  State  v.  Searcy,  20  Mo.  491,  and  Board 
of  Excise  V.  Barrie,  34  N.  Y.  668,  coUecting  cases,  sustaining  State 
legislation  restricting  or  prohibiting  sales  of  intoxicating  liquors; 
People  V.  Naglee,  1  GaL  244,  52  Am.  Dec.  322,  sustaining  State 
license  tax  on  foreign  gold  miners  as  a  police  regulation;  Ex  parte 
Campbell,  74  CaL  23,  6  Am.  St  Rep.  421,  15  Pac.  319,  sustaining 
power  of  city  to  pass  ordinance  restricting  sale  of  intoxicating 
liquor;  Perdue  v.  Ellis,  18  Ga.  588,  holding  valid  a  municipal  ordi- 
nance requiring  license  for  sale  of  liquor;  Jamieson  v.  Indiana,  etc., 
Oil  Co.,  128  Ind.  578,  28  N.  E.  83,  12  L.  B.  A.  659,  sustaining  State 
regulation  of  pressure  to  be  employed  in  transportation  of  gas 
through  pipes;  Fuller  v.  Chicago,  etc.,  B.  B.,  31  Iowa,  210,  sus- 
taining law  requiring  railroad  to  post  schedules  of  fares  and  pre- 
scribing penalty  for  non-compliance;  Keller  v.  State,  11  Md.  633, 
634,  535,  69  Am.  Dec.  229,  230,  231,  sustaining  right  of  State  to  tax 
venders  of  domestic  lager  beer;  Cohen  v.  Jarrett,  42  Md.  678,  679, 
holding  State  license  tax  on  liquor  vendors  valid;  Commonwealth  v. 
Intoxicating  Ldquors,  172  Mass.  816,  62  N.  E.  389,  collecting  cases, 
sustaining  State  legislation  regulating  transportation  of  liquor;  Whit- 
ney V.  Township  Board,  71  Mich.  244,  39  N.  W.  44,  sustaining  law 
prohibiting  sale  of  liquor  within  one  mile  of  soldiers'  home;  State  v. 
Ludwig,  21   Minn.   206,   sustaining  ordinance  prohibiting  sale  of 
liquor  even  by  licensed  dealers  on  certain  days;  Butier  v.  Chambers. 
36  Minn.  72,  1  Am.  St  Bep.  641,  30  N.  W.  809,  holding  valid  State 
law  regulating  sale  of  oleomargarine;  State  v.  Addington,  12  Mo. 
App.  227,  collecting  cases,  holding  constitutional  a  law  prohibiting 
manufacture  and  sale  of  oleaginous  substances  for  food;  Tredway 
V.  Biley,  32  Neb.  601,  49  N.  W.  270,  sustaining  constitutionality 
of  State  law  prohibiting  manufacture  and  sale  of  liquor;  State  v. 
Ah  Chew,  16  Nev.  66,  40  Am.  Bep.  489,  sustaining  law  prohibiting 
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sale  of  oplnm;  State  v.  Turner,  18  S.  C.  106,  and  State  v.  Berlin,  21 
S.  G.  296,  53  Am.  Rep.  679,  sustaining  lesrlslature's  power  to  regulate 
sale  of  liquor;  Ex  parte  Lynn,  19  Tex.  App.  295,  sustaining  local  op- 
tion law;  Ex  parte  Asher,  23  Tex.  App.  673,  5  S.  W.  96,  reviewing 
cases,  sustaining  State  tax  on  demurrers;  Lincoln  v.  Smith,  27  Vt 
335,  holding  State  prohibition  law  valid. 

Cited  also  in  Passenger  Gases,  7  How.  519,  522,  524,  526,  546,  12 
L.  801,  803,  804,  812,  dissenting  opinion,  majority  holding  State  law 
taxing  newly-arrived  alien  passengers  unconstitutional;  arguendo, 
in  Coleman  v.  Tennessee,  97  U.  S.  531,  24  L.  1127,  dissenting  opinion, 
majority  denying  Tennessee  court's  jurisdiction  to  try  defendant  for 
murder  after  conviction  and  sentence  by  court-martial;  Leisy  v. 
Hardin,  135  U.  S.  129,  140,  146,  147,  148,  150,  151,  154.  155.  158,  34  L. 
139,  143,  145,  146,  147,  148,  149,  10  S.  Ct  691,  695,  697,  698,  699,  700, 
701,  dissenting  opinion,  collecting  and  reviewing  cases,  majority 
denying  constitutionality  of  State  law  prohibiting  sale  of  liquors 
Imported  from  other  States;  Bhodes  v.  Iowa,  170  U.  S.  427,  42  L^ 
1096,  18  S.  Gt.  669,  dissenting  opinion,  collecting  cases,  majority 
holding  State  restrictions  on  transportation  of  liquors  inapplicable 
to  liquors  in  transitu  from  other  States;  United  States  v.  Hopkins, 
82  Fed.  539  collecting  cases,  defining  limits  of  State  authority  to 
affect  interstate  commerce  under  police  powers;  Beebe  v.  The  State, 
6  Ind.  536,  dissenting  opinion,  majority  holding  certain  prohibition 
law  unconstitutional;  Wynehamer  v.  The  People,  13  N.  It.  479,  dis- 
senting opinion,  majority  holding  certain  legislation  restricting 
liquor  traffic  imconstitutlonal;  Lawton  v.  Steele,  119  N.  Y.  236,  16 
Am.  St  Rep.  818,  23  N.  B.  879,  7  L.  B.  A.  137,  and  n.,  sustaining 
law  prohibiting  setting  of  nets  in  certain  waters  and  providing  for 
their  destruction  in  cases  of  violation;  McGuUough  v.  Brown,  41 
S.  C.  262,  278,  279,  19  S.  E.  478,  485,  23  L.  R.  A.  426,  432,  434,  dis- 
senting opinion,  majority  denying  constitutionality  of  South  Caro- 
lina dispensary  law;  State  v.  Downer,  21  Wis.  278,  holding  legisla- 
tion prohibiting  sale  of  liquor  within  power  of  a  State.  See  valu- 
able note  on  this  subject  in  35  Am.  Dec.  331.  42  Am.  Bep.  457,  note; 
note  reviewing  cases  in  57  Am.  Rep.  747. 

Distinguished  in  Lin  Sing  v.  Washburn,  20  Oal.  680,  denying 
constitutionality  of  Chinese  capitation  tax. 

Police  powers. —  Under  pretense  of  a  police  regulation  States  can- 
not counteract  the  commerce  power  of  Congress,  per  McLean,  J., 
p.  592. 

Cited  in  Munn  v.  People,  69  IlL  103,  sustained  in  Munn  v.  Illinois, 
94  U.  S.  125,  24  L.  84,  dissenting  opinion,  majority  sustaining  State 
law  regulating  warehouses  doing  interstate  business. 

The  word  ''Import^''  in  a  commercial  or  other  sense,  means 
goods  or  other  articles  brought  into  this  country  from  abroad,  per 
McLean,  X,  p.  694. 
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Cited  and  applied  in  Woodruff  ▼.  Parham,  8  Wall.  139,  19  L.  387, 
sustaining  State  tax  on  goods  brought  from  one  State  to  another; 
Hinson  y.  Lott,  40  Ala.  134,  138,  141,  defining  "  Imports "  in  State 
law  taxing  imported  liquors.  Cited  also  in  Passenger  Cases,  7 
How.  535,  12  Ii.  808,  dissenting  opinion,  majority  holding  State  law 
taxing  newly-arriyed  alien  passengers  unconstitutionaL 

Constitiitional  law. —  Constitutionality  of  license  tax  on  sales  of 
certain  goods  is  not  affected  by  fact  of  goods  having  been  brought 
from  another  State,  since  the  tax  was  not  a  duty  on  imports  from 
such  State,  but  applied  only  aftier  their  introduction  into  the  State, 
per  McLean,  J.,  p.  595,  per  Daniel,  J.,  p.  614,  per  Woodbury,  J.,  pp. 
619,  625,  per  Grier,  J.,  p.  632. 

Cited  and  followed  in  Bx  parte  Maier,  103  CaL  486,  42  Am.  St 
Rep.  186,  87  Pac.  405,  sustaining  constitutionality  of  State  game  law 
prohibiting  sale  of  venison  though  brought  from  another  State; 
People  ▼.  Lyng,  74  Mich.  586,  42  N.  W.  141,  reviewing  cases,  sus- 
taining State  tax  on  imported  liquors. 

Distinguished  in  Bowman  v.  Chicago,  etc.,  Ry.,  126  U.  S.  477, 
478,  479,  31  L.  704,  705,  8  S.  Ct  694,  695,  holding  State  law  against 
importation  of  intoxicating  liquor  unconstitutional.  Overruled  in 
Leisy  v.  Hardin,  135  U.  S.  115,  124,  34  L.  134,  137,  10  S.  Ct.  686,  689, 
holding  sale  in  original  packages  by  consignee  of  liquor  brought 
from  other  States  not  subject  to  restriction  by  State  law. 

Constitutional  law.—  Agreement  among  members  of  a  board  em- 
powered under  State  law  to  grant  licenses  for  sale  of  liquors,  not  to 
grant  such  licenses  within  a  certain  time.  Is  not  in  violation  of  the 
Constitution,  such  license  not  being  procurable  as  matter  of  righ^ 
per  McLean,  J.,  p.  597. 

Police  power.—  In  the  exercise  of  their  police  power  the  States 
have  not  the  authority  to  determine  what  shall  and  what  shall  not 
be  articles  of  commerce,  subject  to  regulation  by  Congress,  the 
nature  of  the  article  being  determinative  of  this  question,  per 
Catron,  J.,  pp.  599,  600. 

Cited  and  applied  in  Bowman  v.  Chicago,  etc.,  Ry.,  125  U.  S. 
489,  501,  31  L.  708,  712,  8  S.  Ct  700,  1063,  holding  State  statute  pro- 
hibiting importation  of  liquors  from  other  States  xmconstitutional: 
Sawrie  v.  Tennessee,  82  Fed.  619,  621,  reviewing  cases,  holding  invalid 
a  State  statute  prohibiting  importation  or  sale  of  cigarettes.  Cited, 
arguendo,  in  Leisy  v.  Hardin,  135  U.  S.  113,  34  L.  134,  10  S.  Ct  685, 
holding  State  law  prohibiting  sale  of  intoxicating  liquors  inappli- 
cable to  sales  by  importers  from  other  States;  In  re  Rahrer,  140 
U.  S.  557,  35  L.  575,  11  S.  Ct  867,  sustaining  constitutionality  of 
Federal  statute  making  liquors  imported  into  a  State  subject  to  its 
police  regulations;  O'Neil  v.  Vermont,  144  U.  S.  857,  86  L.  466,  12 
S.  Ct  706^  dissenting  opinion,  majority  dismissing  writ  of  error 
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because  no  Federal  question  InvolTed;  United  States  y.  B.  0.  Knight 
Ck>.,  156  U.  S.  12,  39  L.  329,  15  S.  Gt.  253,  dlstlngnishing:  between 
police  and  commercial  power,  holding  monopoly  in  manufacture  of 
necessaries  not  monopoly  In  interstate  commerce. 

Supreme  court's  jurisdiction  on  error  to  highest  State  court,  in 
Tolying  constitutionality  of  State  law,  is  limited  to  the  determinar 
tlon  of  the  question  of  such  constitutionality,  per  Catron,  J.,  p.  609, 
and  per  Woodbury,  J.,  p.  6ia 

Constitutional  law.—  Laws  and  treaties  of  the  United  States,  in 
order  to  be  binding,  must  be  within  legitimate  powers  vested  by 
the  Constitution  in  the  general  government,  per  Daniel,  J.,  p.  613. 

Cited  and  applied  in  People  ▼.  Naglee,  1  Cal.  247,  52  Am.  Dec. 
825,  holding  no  treaty  could  or  has  deprived  a  State  of  right  to 
taT  foreigners  for  privilege  of  mining;  also  in  Passenger  Cases,  7 
How.  507,  12  L.  796,  dissenting  opinion,  majority  holding  State  laws 
taxing  alien  passengers  arriving  4n  New  York  and  Massachusetts 
unconstitutionaL 

The  word  ''  imports  **  in  political,  fiscal  or  common  sense,  means 
commodities  brought  In  from  abroad  which  have  not  reached  their 
perfect  investiture  as  property  within  the  State,  or  are  still  subject 
to  power  of  the  government  for  fulfillment  of  conditions  upon 
which  entrance  was  allowed,  and,  therefore.  Is  inapplicable  to 
articles  vested  in  a  citizen,  even  though  he  is  the  importer,  per 
Daniels,  J.,  p.  614. 

Cited  and  applied  In  Padelford  v.  Savannah,  14  Ga.  449,  sustaining 
license  tax  on  goods  sold  on  commission;  also  in  Passenger  Cases, 
7  How.  535,  12  L.  808,  dissenting  opinion,  majority  holding  State 
law  taxing  newly-arrived  alien  passengers  unconstitutionaL 

Constitutional  law.— State  powers,  rights  and  decisions  are  to 
be  upheld  when  the  objection  to  them  is  not  clear,  but  when  the 
objection  Is  clear,  must  give  way  to  the  supremacy  of  authorized 
measures  of  the  general  government,  per  Woodbury,  J.,  p.  618. 

Cited  In  Dorman  v.  State,  34  Ala.  244,  holding  legislative  au- 
thority limited  only  by  constitutional  declarations. 

Beserved  i>owers  of  States.—  The  power  of  a  State  over  all  mat- 
ters not  granted  away  is  as  full  in  the  bays,  harbors  and  ports 
within  her  territory,  intra  fauces  terrse,  as  on  her  interior  soil,  per 
Woodbury,  J.,  p.  628. 

Cited  and  applied  in  Baker  v.  Wise,  16  Gratt  198,  reviewing 
cases,  sustaining  constitutionality  of  law  providing  for  search  of 
vessels  for  slaves  before  leaving  State  waters;  also  in  Passenger 
Cases,  7  How.  537,  12  L.  809,  dissenting  opinion,  majority  holding 
State  law  taxing  newly-arrived  aliens  unconstitutionaL 
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Miscellaneous.— Cited  In  Wiley  y.  Farmer,  14  Ala.  633,  holding 
revenue  tax  on  slaves  discriminating  against  non-residents  Is  un« 
constitutional  as  denying  equal  privileges  to  citizen  of  another 
State;  Cousins  v.  State,  50  Ala.  117,  dissenting  opinion,  majority 
Imposing  fine  for  practicing  law  without  license;  Dubuque  v.  Illinois 
Central  R.  R.,  39  Iowa,  81,  as  Instance  of  Justices  all  arriving  at 
same  conclusion  but  on  various  grounds;  Jamieson  v.  Indiana,  etc^ 
Oil  Co.,  128  Ind.  561,  refusing  to  consider  questions  of  policy  or 
expediency.  Erroneously  cited  In  Allen  v.  Blunt,  2  Wood.  &  ML 
153,  P.  C.  217,  upon  question  of  new  trial;  Lawrence  v.  Hodges,  92 
N.  C.  677,  58  Am.  Bep.  487,  Instead  of  Passenger  Oases.  7  How.  283, 
12  L.  702. 


VI  HOWARD. 


6  How.  1-6.  12  L.  819,  SIMS  v.  HUNDLEY. 

Promissory  notes  given  In  payment  for  slaves  brought  Into  the 
State  of  Mississippi  and  sold  as  merchandise  in  1835,  were  valid, 
and  not  prohibited  by  the  State  Constitution  in  the  absence  of  legis- 
lation giving  It  effect,  pp.  5,  6. 

Cited  and  principle  applied  In  State  v.  Buckley,  54  Ala.  616,  hold- 
ing no  Impeachment  proceedings  could  be  instituted  until  there  was 
legislative  action  prescribing  the  regulations. 

TriaL — Under  a  plea  of  non-assumpsit,  testimony  cannot  be  re- 
ceived relating  to  the  residence  of  a  party  and  bearing  upon  the 
jurisdiction  of  the  court,  p.  5. 

Cited  and  approved  in  Smith  v.  Kemochen,  7  How.  216,  12  L.  674, 
holding  objection  to  jurisdiction  on  ground  of  citizenship  could  not 
be  taJifen  after  the  general  issue;  Sheppard  v.  Graves,  14  How.  511, 
14  L.  520,  to  the  same  effect;  Da  vies  v.  Lathrop,  21  Blatchf.  165,  13 
Fed.  666,  objection  to  jurisdiction  on  ground  of  citizenship  could 
not  be  made  after  trial  and  verdict. 

Cited,  arguendo,  in  Tyler  v.  Murray,  57  Md.  438,  holding  where 
defendant  pleaded  to  the  jurisdiction,  plaintiff  could  not  offer  proof 
of  ^evances  and  have  assessment  of  damages  therefor,  until  de- 
termination of  jurisdiction. 

Modified  In  Farmlngton  v.  Plllsbury,  114  U.  S.  143,  29  L.  116, 
5  S.  Ct.  809,  under  the  act  of  March,  1875,  if  at  any  time  It  appears 
that  the  parties  "had  been  Improperly  or  colluslvely  made  or 
joined''  It  is  the  duty  of  the  court  to  dismiss  the  suit.  Cited  in 
note  giving  authorities  on  jurisdictional  question,  1  McCrary,  86. 

Evidence.— The  rules  of  evidence  prescribed  by  the  statutes  of 
a  State  are  always  followed  by  the  courts  of  the  United  States, 
when  sitting  in  the  State,  p.  6. 

Cited  and  followed  in  Vance  v.  Campbell,  1  Black,  431,  17  L.  172, 
holding  testimony  competent  under  rules  of  evidence  in  Ohio  courts, 
wa«  properly  admitted;  Wright  v.  Bales,  2  Black,  538,  17  L.  265, 
where  testimony  of  witness,  incompetent  under  State  law,  was  re- 
jected; Connecticut  Life  Ins.  Co.  v.  Union  Trust  Co.,  112  U.  S.  255, 
28  li.  710,  5  8.  Ct  122,  provision  in  New  York  code  prohibiting  a 
physician  from  disclosing  information  acquired  In  a  professional 
capacity.  Is  obligatory  upon  Federal  courts  sitting  In  that  State; 
Gravelle  v.  Minneapolis  &  St  L.  Ry.  Co.,  8  McCrary,  386,  16  Fed. 
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436,  statutes  6t  Minnesota  concerning  depositions  must  be  followed 
in  the  Federal  courts;  Fowler  v.  Hecker,  4  Blatchf.  426,  F.  0.  5,001, 
a  defendant  made  liable,  by  State  statute,  to  examination  as  wit- 
ness for  plaintiff,  may  be  punished  for  contempt  in  not  obeying 
subpoena  issued  by  Federal  court;  United  States  y.  Dunham,  25 
Fed.  Gas.  939,  where  defendants  were  competent,  under  State  law, 
to  testify  in  their  own  behalf,  their  evidence  admissible  in  Circuit 
CJourt;  Nelson  v.  First  Nat.  Bank,  69  Fed.  801,  82  U.  S.  App.  554,  in 
accordance  with  State  statute  a  certificate  of  protest  is  competent 
evidence  in  a  Federal  court  sitting  in  Minnesota. 

Distinguished  in  Potter  v.  National  Bank,  102  U.  S.  165,  26  L. 
112,  holding  the  Federal  statutes  forbid  the  exclusion  of  a  witness 
upon  the  ground  that  he  is  a  party  to,  or  interested  in,  the  issue, 
except  in  a  certain  class  of  actions. 

Appeal  and  error.—  Continuance  of  a  cause,  or  the  refusal  to  con- 
tinue rests  in  the  sound  discretion  of  the  court  in  which  the  mo- 
tion is  made,  and  cannot  be  reviewed  by  writ  of  error,  p.  6. 

'  Cited  and  approved  in  Spencer  v.  Lapsley,  20  How.  267,  15  L. 
904,  applying  tills  rule  where  the  Circuit  Court  refused  permission 
to  amend  pleadings  by  filing  a  formal  plea  in  abatement;  Texas  & 
P.  Ry.  Co.  V.  Nelson,  50  Fed.  815,  2  U.  S.  App.  213,  refusing  con- 
tinuance because  of  absence  of  material  witnesses,  without  regard  to 
practice  of  State  courts;  Richmond  Ry.  Co.  v.  Dick,  52  Fed.  380, 
8  U.  S.  App.  99,  holding  refusal  of  motion  for  continuance  by  Cir- 
cuit Court,  not  reviewable  by  Circuit  Court  of  Appeals;  Davis  v. 
Patrick,  57  Fed.  913,  12  U.  S.  App.  629,  to  the  same  effect;  Baker 
V.  Texarkana  Nat.  Bank,  74  Fed.  601,  41  U.  S.  App.  185,  refusal  of 
application  of  Intervenor,  made  after  commencement  of  trial,  for 
continuance  in  order  to  bring  intervention  to  an  issue,  is  not  re- 
viewable by  appellate  court 

Modified  in  Welch  v.  County  Court  29  W.  Va.  68,  1  S.  B.  340, 
whenever  It  appears  that  the  discretion  exercised  was  not  a  pure 
discretion,  but  a  sound  judicial  discretion,  which  has  been  abused 
or  is  in  violation  of  established  rules,  it  is  subject  to  review.  See 
valuable  note,  74  Am.  Dec.  142. 

Miscellaneous.— Cited  in  Harris  v.  Wall,  7  How.  706,  12  L.  880, 
arguendo. 

6  How.  7-11,  12  L.  321,  GWIN  v.  BARTON. 

A  marshal  and  his  sureties  must  be  sued  as  directed  by  act  of 
Congress,  p.  10. 

Cited  and  approved  in  Felbelman  v.  Packard,  109  U.  S.  424,  27  L. 
985,  3  S.  Ct  290,  holding  action  against  a  United  States  marshal  for 
seizing  a  stock  of  goods,  may  be  removed  to  the  Federal  courts; 
Merry  field  v.  Jones,  2  Curt.  307,  F.  C.  9,486,  a  court  of  equity  can- 
not order  the  complainant  and  his  sureties  on  an  injunction  bond,  to 
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pay  damages  sustained  by  reason  of  Injunction,  defendant  must 
resort  to  action  on  bond. 

Kanhal  —  Federal  process  law. —  In  an  action  against  a  United 
States  marshal  upon  his  official  bond,  Federal  courts  cannot  en- 
force the  payment  of  a  penalty  imposed  by  the  State  law,  p.  10. 

Cited  and  principle  applied  in  Huntington  y.  AttriU,  146  U.  S. 
678,  36  L.  1129,  13  S.  Gt  230,  where  the  courts  of  one  State  declare 
a  statute  of  another  State  penal,  and,  therefore,  not  enforceable,  the 
Federal  courts  cannot  interfere;  Lowry  y.  Story,  81  Fed. 770,  Federal 
courts  cannot  enforce  penalties  against  Federal  officers  for  neglect 
of  duties  imposed  by  State  laws  on  county  officers;  Ferguson  y. 
Bobs,  88  Fed.  163,  3  L.  B.  A.  824,  and  n.,  an  action  to  recoyer  penalty 
imposed  by  State  act  for  depositing  prohibited  materials  in  harbor, 
may  not  be  remoyed  to  Federal  courts. 

Distinguished  in  Leak  Gloye  Manufg.  Go.  y.  Needles,  68  Fed.  70, 
71,  82  U.  S.  App.  461,  where  certain  statutes  of  Arkansas  were 
adopted  for  Indian  Territory,  proyislons  relating  to  penalties  are 
enforceable  in  Federal  courts. 

6  How.  11-14,  12  L.  828,  UNITBD  STATES  y.  DANIBL. 

Actions,  suryival  of. —  An  action  on  the  case  will  not  lie  against 
the  executors  of  a  deceased  marshal,  where  the  marshal  had  made 
false  returns  on  certain  executions  and  imperfect  and  Insufficient 
entries  on  others,  pp.  18,  14. 

Glted  and  followed  in  Mitchell  y.  Hotchkiss,  48  Gonn.  19,  40  Am. 
Bep.  149,  holding  action  against  officer  of  a  corporation  to  recoyer 
penalty  for  failure  to  file  annual  certificate,  does  not  surylye;  Steb- 
bins  y.  Dean,  82  Mich.  387,  46  N.  W.  778,  right  of  action  against 
widow  who  secured  her  husband's  lands  in  fraud  of  the  rights  of 
his  heirs,  does  not  suryiye.  Glted,  arguendo,  in  Pegram  y.  Stortz, 
81  W.  Va.  236,  6  S.  B.  494,  holding  a  wife  may  maintain  an  acHon 
against  person  furnishing  her  husband  liquor,  for  the  damages  sus- 
tained by  her. 

Distinguished  in  Jones  y.  Yanzandt,  4  McLean,  600,  F.  G.  7,503, 
holding,  under  Ohio  law,  adopted  by  Gongress,  trespass  on  the 
case  wiU  suryiye  against  an  administrator,  for  wrongful  acts 
whereby  plaintiff  lost  serylces  of  slayes;  Aldrich  y.  Howard,  8  B 
I.  129,  86  Am.  Dec.  618,  under  statute,  an  action  for  unlawfully 
erecting  a  stable,  thereby  creating  a  nuisance,  may  be  prosecuted 
against  an  executor. 

Actions,  survlTal  of. —  If  the  person  charged  has  receiyed  no 
benefit  to  himself  at  the  expense  of  the  sufferer,  the  cause  of  action 
does  not  suryiye,  but  wh^e  property  is  acquired  which  benefits  the 
testator,  an  action  for  its  yalue  suryiye*  against  the  ezecntor» 
p.  18. 
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Gited  and  nile  applied  in  Smith  ▼.  Baker,  22  Fed.  Gaa.  450,  hold- 
ing a  person's  equitable  liability  as  an  infringer  not  determined 
by  bis  death;  Tnfts  v.  Matthews,  10  Fed.  611,  an  action  for  deceit 
does  not  survive,  and  is,  therefore,  not  assignable;  United  States 
V.  De  Goer,  38  Fed.  82,  penalty  for  fraudulent  undervaluation  of 
imported  goods  cannot  be  enforced  against  an  administrator;  Head 
▼.  Porter,  70  Fed.  502,  a  biU  for  infringement  of  a  patent,  praying 
for  an  injunction  and  an  account  of  profits,  survives;  Griswold  v. 
Hilton,  87  Fed.  257,  to  the  same  effect;  Yittum  v.  Oilman,  48  N.  H. 
416,  a  cause  of  action  against  a  physician,  arising  from  want  of 
care  or  skill,  does  not  survive;  Yearteau  v.  Bacon,  65  Yt  527,  27  AtL 
201,  the  right  of  action  to  recover  money  paid  for  Intoxicating  liquor 
unlawfully  sold,  survives.    See  note,  1  Am.  Dec.  562. 

Miscellaneous. —  Gited  in  Bogers  y.  Bonnett,  2  OkL  568,  37  Pac 
1080,  but  not  in  point 

6  How.  14-22,  12  L.  824,  GOLLIBB  T.  STANBBOUGH. 

Tederal  proceM. —  Whether  or  not  a  foreign  creditor  can  issue 
an  execution  obtained  In  a  Federal  court  against  the  executor  or 
administrator  of  an  insolvent  estate,  to  the  exclusion  of  other  cred- 
itors, qusere,  p.  21. 

Gited,  arguendo,  in  Erwin  v.  Lowry,  7  How.  181, 12  L.  659,  approv- 
ing Dupuy  V.  Bemiss,  2  La.  Ann.  509,  as  accurately  setting  forth 
the  relative  powers  and  duties  of  State  and  Federal  judiciaries  in 
Louisiana;  German  Sav.  &  Loan  Soc.  v.  Gannon,  65  Fed.  544,  fol- 
lows Brwin  V.  Lowry,  supra,  holding  a  lien  upon  specific  property 
entitling  Uenholder  to  a  special  remedy,  may  be  applied  in  proceed- 
ings against  executor  or  administrator. 

Appeal  and  error. —  If  the  judgment  of  a  State  court  was  proper 
for  reasons  there  given,  or  upon  other  grounds  manifestly  appear- 
ing from  the  record,  equally  calling  into  exercise  the  jurisdiction 
of  the  Supreme  Gourt,  it  will  be  affirmed,  p.  21. 

Approved  in  Brwin  y.  Lowry,  7  How.  180,  12  L.  658,  holding 
marshal's  sale  not  void  upon  grounds  decided  below,  or  upon  any 
iegal  ground. 

Marshala  —  Judicial  sale. —  A  sale  in  Louisiana,  by  a  marshal, 
made  without  an  appraisement  of  the  property,  as  required  by  the 
State  law  and  rule  of  the  Gircuit  Gourt,  is  void,  p.  22. 

Gited  and  followed  in  Sprott  v.  Beid,  3  G.  Greene,  497,  56  Am.  Dec 
556,  holding  where  execution  issued  under  valuation  law,  a  sale  at 
a  nominal  price,  without  regard  to  valuation,  is  void;  Maple  v. 
Nelson,  31  Iowa,  325,  sale  of  real  estate  under  execution,  for  less 
than  two-thirds  of  appraisement  value,  is  invalid;  Gapital  Bank  v. 
Huntoon,  35  Kan.  592,  11  Pac.  377,  to  the  same  effect;  Stockton  y. 
Stanbrough,  3  La.  Ann.  890,  a  sale  under  execution  of  promissory 
notes,  made  without  appraisement,  is  void. 
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Modified  In  Erwin  ▼.  Lowry,  7  How.  182,  12  L.  659,  a  sale  cannot 
be  Impeached  because  formal  steps  were  not  strictly  complied  with, 
where  the  debtor  by  his  acts  and  presence  sanctioned  it 

Miscellaneous.— Cited  in  Stanbrongh  v.  M'Gall,  4  La.  Ann.  323, 
reviewing  the  various  controversies  between  the  parties  to  the 
litigation. 

6  How.  23-31, 12  L.  828,  6AILBY  v.  DOZIEB. 

Bills  and  notes. —  Where  a  bill  has  been  duly  presented  and  dis- 
honored, and  a  minute,  made  at  the  time  of  the  steps  taken,  the 
protest  may  be  drawn  up  afterwards,  p.  29. 

Cited  and  followed  in  BUlingsley  v.  State  Bank,  8  Ind.  878,  hold- 
ing, where  protest  was  written  and  signed  on  day  that  payment 
was  refused,  and  sealed  several  months  afterwards,  but  before 
trial,  the  protest  was  completed  in  time;  Estep  v.  Cecil  &  Co.,  6  Ohio 
8t  537,  a  certificate  of  protest  may  be  corrected;  Union  Nat  Bank 
V.  Williams  Milling  Co.,  76  N.  W.  2  (Mich.),  certificate  of  protest 
made  six  months  after  actual  protest,  presumptive  evidence  of  facts 
stated. 

Bills  and  notes. —  In  Mississippi,  a  protest  is  not  essential  to 
enable  the  indorsee  of  an  inland  bill  to  recover  the  amount  of  it,  upon 
giving  the  customary  proof  of  default  and  notice,  p.  29. 

Confirmed  and  applied  in  Wanzer  v.  Tupper,  8  How.  235,  12  Ii. 
1061,  in  action  by  holder  of  bill  of  exchange  against  Indorsers; 
Brown  v.  Wilson,  45  8.  C.  532,  55  Am.  St  Rep.  784,  23  S.  B.  634, 
where  the  maker  and  payee  of  a  promissory  note  reside  in  the  same 
State,  protest  is  unnecessary,  in  order  to  charge  indorsers.  See  note, 
43  Am.  Dec.  219.  223.  96  Am.  Dec.  607. 

Plea  of  non-assumpsit  in  bar  of  an  action,  operates  as  a  waiver 
of  pleas  to  the  Jurisdiction,  p.  30. 

Cited  and  rule  applied  in  Dred  Scott  v.  Sandf ord,  19  How.  519, 
15  L.  748»  per  Catron,  J.,  holding  plea  in  abatement  waived  by  pleas 
to  the  merits;  Spencer  v.  Lapsley,  20  How.  267,  15  L.  904,  refusal 
of  court  below  to  allow  plea  in  abatement  to  be  filed  in  connection 
with  pleas  in  bar,  not  subject  to  review;  De  Sobry  v.  Nicholson,  3 
WalL  423,  18  L.  264,  a  motion  to  dismiss  for  want  of  proper  citizen- 
ship, cannot  be  made  after  pleading  general  issue  and  special  de- 
fenses.   Cited  in  note  on  Jurisdictional  question,  1  McCrary,  86. 

6  How.  31-40i  12  L.  831,  BANK  OF  THE  UNITED  STATES  v. 
MOSS. 

Federal  courts. —  Special  counts  on  promissory  notes  are  not  suffi- 
cient to  give  Jurisdiction  to  a  United  States  court,  without  an  al- 
legation that  the  promisees  resided  in  a  different  State  from  the 
ph>misors,  p.  SQL 
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Cited  and  applied  in  Bradley  y.  Bbines,  8  Wall.  896,  19  I«.  409, 
holding  assignee  of  chose  in  action  must  show  afflrmatively  that 
action  conld  have  been  sustained  if  brought  by  original  obligee; 
Corbin  y.  County  of  Black  Hawk,  105  U.  8.  667,  26  L.  1139,  where 
bill  contained  no  ayerment  that  suit  could  haye  been  maintained 
by  assignors  of  contracts,  the  Circuit  Court  had  no  Jurisdiction. 
Approyed,  arguendo,  in  Parkhurst  y.  Kinsman,  3  Wood.  &  M.  174, 
F.  C.  10,761,  in  considering  application  for  reduction  of  bail,  the 
court  will  not  decide  question  of  jurisdiction. 

Federal  courts. —  Where  special  counts  on  notes  are  not  sufficient, 
yet  if  the  money  counts  ayer  enough  to  glye  Jurisdiction,  if  the 
record  is  silent  and  no  objection  to  the  jurisdiction  was  made  dur- 
ing the  trial,  the  court  will  presume  that  the  money  counts  were 
sustained  by  eyldence,  p.  87. 

Cited  and  principle  applied  in  Coffee  y.  Planters'  Bank,  13  How. 
189,  14  L.  107,  holding  in  acti6n  on  checks,  the  striking  out  of  counts 
tracing  title  through  indorsements,  leaylng  only  money  counts,  freed 
Judgment  from  all  objection;  Dowell  y.  Applegate,  152  U.  S.  339, 
38  L.  468,  14  S.  Ct  616,  where  a  final  decree  of  a  Federal  court  is 
unmodified  or  unreyersed,  the  Jurisdiction  of  the  court  cannot  be 
collaterally  attacked  by  a  party  to  suit  in  which  it  was  rendered; 
Hopkins  y.  Kent,  17  Md.  120,  upon  proof  of  making  and  indorse- 
ment of  note,  indorsee  can  recoyer  against  maker  on  money  counts. 

Circuit  Court  may  not  strike  out,  at  the  next  term,  a  judgment 
which  it  has  rendered,  eyen  on  the  ground  of  supposed  want  of  juris- 
diction, p.  37. 

The  citing  cases  haye  widely  Indorsed  and  relied  upon  this  hold- 
ing. In  the  Federal  courts  are  the  following:  Schell  y.  Dodge,  107 
U.  8.  630,  27  L.  601,  2  S.  Ct  832,  holding,  where  case  has  been  dis- 
posed of  by  dismissal  of  writ  of  error,  the  Supreme  Court  has  no 
power  at  a  subsequent  term  to  alter  its  judgment;  Phillips  y.  Negley, 
117  U.  S.  674,  29  L.  1015,  6  S.  Ct  905,  final  judgments  at  law  cannot 
be  reyersed  or  annulled  for  error  of  fact  or  law,  by  court  rendering 
them,  after  close  of  term;  In  re  Washington  &  G.  B.  R.  Co.,  140  U. 
8.  97,  35  L.  342,  11  S.  Ct.  674,  where  judgment  for  damages  and 
costs  was  affirmed.  Judgment  on  mandate  should  not  haye  allowed 
interest;  Gaines  y.  Rugg,  148  TJ.  S.  242,  37  L.  437, 13  S.  Ct  616,  where 
the  Supreme  Court  reyersed  decree  of  Circuit  Court  only  in  the  mat- 
ter of  accounting,  that  court  could  not  disturb  its  own  findings  and 
decree  in  regard  to  title  and  possession;  Bank  y.  Labitut,  1  Woods, 
13,  F.  C.  842,  a  final  judgment  cannot  be  reyiewed  at  a  subsequent 
term  on  motion;  The  Lizzie  Weston,  Blatchf.  Pr.  265,  F.  C.  8,425,  a 
District  Court  as  a  Prize  Court  cannot  open  a  decree  after  expira- 
tion of  term  or  session  in  which  it  was  rendered;  The  Mayor  Bar- 
bour, Blatchf.  Pr.  315,  F.  C.  8,984,  to  the  same  effect;  Crabtree  y.  Neff, 
1  Bond,  555,  F.  O.  8,315,  refusing  to  retax  costs  erroneously  allowed 
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plaintiff;  United  States  v.  The  Brig  Glamorgan,  2  Curt  239,  F.  O. 
15,214,  where  District  Court  sitting  In  admiralty  has  adjourned 
without  day,  it  cannot  afterwards  open  or  set  aside  decree  ren- 
dered; Bagle  Mfg.  Go.  v.  Draper,  14  Blatchf.  336,  F.  C.  4.234,  deny- 
ing motion  to  vacate  Judgments  rendered  at  a  former  term;  Fischer 
V.  Hayes,  19  Blatchf.  18,  19,  6  Fed.  69,  an  order  providing  punish- 
ment for  contempt  cannot  be  varied  at  the  second  term  after  It  was 
made;  United  States  v.  MilUnger,  19  Blatchf.  204,  7  Fed.  189,  motion 
to  open  Judgment  entered  nine  years  previous,  upon  the  ground  of 
the  existence  of  facts  not  put  in  evidence,  denied;  United  States  v. 
Malone,  20  Blatchf.  139,  9  Fed.  899,  the  term  at  which  Judgment  was 
entered  having  expired,  the  court  had  no  power  to  vacate  It;  Grames 
V.  Hawley,  4  McCrary,  64,  50  Fed.  320,  an  order  finally  dismissing 
or  discontinuing  a  case  in  pursuance  of  a  compromise,  cannot  be 
set  aside  upon  motion  made  two  years  afterwards;  Newman  v. 
Newman,  4  McCrary,  295,  14  Fed.  635,  denying  motion  to  vacate 
Judgment  after  close  of  term,  holding  stipulation  inoperative  after 
lapse  of  specified  time;  Allen  v.  Wilson,  21  Fed.  888,  sustaining 
demurrer  to  petition  to  open  and  modify  a  final  decree;  Morgan's 
Louisiana  &  T.  R.  &  S.  S.  Go.  v.  Texas  Gent  Ry.  Co.,  82  Fed.  580, 
court  declaring  plaintUTs  claim  a  lien,  subordinate  to  mortgage  of 
which  it  decreed  foreclosure,  could  not,  after  term,  modify  decree 
by  ordering  property  In  receiver's  hands  turned  over  to  defendants 
pending  appeal;  Baston  v.  Houston  &  T.  C.  Ry.  Co.,  44  Fed.  10,  re- 
hearing on  Intervention  could  not  be  granted  at  third  term  after 
final  decree  In  main  cause  was  rendered;  Klever  v.  Seawall,  65  Fed. 
878,  22  U.  S.  App.  458,  default  Judgment  will  not  be  set  aside  at 
a  subsequent  term,  although  cause  of  action  was  united  with  others 
not  yet  finally  adjudicated. 

State  court  citing  cases  relying  upon  the  syllabus  principle,  are: 
Ex  parte  Cresswell,  60  Ala.  379,  chancellor  cannot  vacate,  of  his 
own  motion,  final  decree  rendered  at  former  term,  although  matters 
of  account  are  still  pending  under  reference;  Woffenden  v.  Wof- 
fenden,  1  Ariz.  Ter.  335,  a  perpetual  injunction  cannot  be  dissolved 
at  a  subsequent  term  of  court;  Roberts  v.  Haggart,  4  Dak.  211,  29 
N.  W.  656,  Supreme  Court  cannot  entertain  motion  for  rehearing 
made  at  a  subsequent  term;  Prescott  v.  Bennett,  50  Ga.  274,  Judg- 
ment rendered  at  a  prior  term,  could  not  be  vacated  because  founded 
on  a  note  given  for  slaves;  Lilly  v.  Shaw,  59  IlL  76,  Incompetent  for 
court,  upon  motion  at  subsequent  term,  to  make  allowance  for 
counsel  fees;  Loney  v.  Bailey,  43  Md.  16,  default  Judgment  will 
not  be  stricken  out  after  term  of  entry,  unless  obtained  by  fraud, 
surprise  or  mistake;  Mason  v.  Pearson,  118  Mass.  63,  sustaining  ex- 
ceptions to  motion  to  vacate  Judgment  entered  at  a  former  term; 
Grant  v.  Schmidt,  22  Minn.  4,  Judgment  entered  during  vacation,  for 
want  of  answer,  cannot  be  vacated;  State  v.  Tate,  109  Mo.  271,  32 
Am.  St  Rep.  667,  18  S.  W.  1089,  Judgment  cannot  be  vacated  on 
motion  at  a  later  term,  because  petition  <nd  not  state  sufficient  facts; 
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Fredericks  v.  Davis,  6  Mont  463,  13  Pac.  127,  order  at  subsequent 
term,  by  a  different  judge,  modifying  an  order  of  distribution,  is 
a  mere  nullity;  Pope  v.  Hooper,  6  Neb.  185,  where  ground  of  com- 
plaint was  not  the  result  of  fraud  on  the  part  of  plaintiff,  but  of  de- 
fendant's negligence,  decree  was  Improperly  vacated;  Milan  C5o. 
V.  Robertson,  47  Tex.  232,  per  Moore,  J.,  the  fact  that  two  of  ap- 
pellees were  dead  when  Judgment  was  rendered.  Is  not  ground  for 
annulling  the  same  after  delay  of  seven  years;  Bdwards  v.  City  of 
JanesvlUe,  14  Wis.  27,  motion  to  set  aside  Judgment  cannot  be 
made  to  perform  office  of  writ  of  error;  iBtna  Life  Ins.  CJo.  v.  Mc- 
Ck>rmlck,  20  Wis.  268,  it  was  error  to  set  aside  Judgment  on  ground 
that  notice  of  motion  for  Judgment  was  short  Cited  in  exhaustive 
note  on  the  vacating  of  judgments,  60  Am.  St  Rep.  653.  See  also 
note,  14  Am.  Dec.  518.  Cited  In  Bosbyshell  y.  Emanuel,  12  Smedes 
&  M.  67,  whether  State  Circuit  Court  can,  on  motion,  set  aside 
judgment  rendered  at  former  term,  on  ground  that  such  Judgment 
is  void.  Query? 

Distinguished  in  French  v.  Hay,  22  Wall.  245,  22  L.  856,  where 
leave  was  given  to  file  amended  bill.  In  nowise  affecting  previous 
litigation  and  decree  under  original  bill;  Heckling  v.  Allen,  4  Mc^ 
Crary,  805,  16  Fed.  197,  where  foreign  Judgment  upon  which  judg- 
ment was  founded,  has  been  subsequently  reversed,  the  judgment 
will  be  vacated;  Moore  v.  Town  Council,  32  Fed.  501,  judgment  can 
be  Impeached  collaterally  if  court  rendering  it  was  wholly  without 
jurisdiction;  Thomas  v.  American  Freehold  L.  &  M.  Co.,  47  Fed.  656, 
12  L.  R.  A.  687,  and  n.,  a  proceeding  to  obtain  judgment,  upon  note 
secured  by  conveyance,  declaring  the  same  a  prior  lien  in  accord- 
ance with  law  of  Georgia,  not  cognizable  in  Federal  court,  and  may 
be  set  aside  at  subsequent  term;  Cook  v.  Moore,  100  N.  O.  295,  6 
Am.  St  Rep.  688,  6  S.  B.  796,  where  order  of  affirmance  was  in- 
advertently made  at  foot  of  opinion,  the  court  will,  at  a  subsequent 
term,  strike  out  that  order  and  enter  one  of  reversal. 

Judgment  — Practice.— After  the  close  of  term  at  which  final 
judgment  was  rendered,  there  can  be  no  alteration  or  amendment 
of  Judgment,  except  for  correction  of  mere  clerical  errors,  p.  38. 

Applied  in  Lincoln  Nat  Bank  v.  Perry,  66  Fed.  888,  32  U.  S.  App. 
15,  holding  it  probably  within  power  of  trial  court  to  correct  clerk's 
mistakes  concerning  parties  to  appeal,  if  erroneous  correction  should 
be  made  by  writ  of  error;  Territory  v.  Clayton,  8  Mont  16,  19  Pac 
800,  where  plea  of  "  not  guilty "  did  not  appear  upon  minutes,  it 
was  proper  for  the  court,  at  the  following  term,  to  order  records 
amended. 

Modified  in  McClellan  v.  Blnkley,  78  Ind.  504,  holding,  where 

proceedings  remain  in  fieri  until  end  of  term,  at  which  motion  for 

new  trial  is  ruled  upon,  court  may  alter,  amend  or  set  aside  former 
ruling. 


609  Notes  on  U.  S.  Reports.  6  How.  41-44 

TiiaL — Cause  not  being  regularly  on  docket  at  new  term,  when 
court  undertook  to  set  Judgment  aside,  power  of  court  over  original 
action,  or  its  merits,  under  proceedings  then  existing,  had  become 
exhausted,  p.  88. 

Approved  in  Perteet  y.  People,  70  111.  184,  in  dissenting  opinion, 
majority  holding  writ  of  error  in  capital  case  does  not  take  away 
jurisdiction  of  inferior  court,  and  filing  of  remittitur  before  pro- 
ceeding, unnecessary. 

Judgment.—  View  that  judgments  are  not  nullities  because  juris- 
diction was  not  alleged,  supported  by  Bnglish  doctrine  that  judg- 
ment of  a  superior  court  is  not  void,  but  only  voidable  by  plea 
on  error,  p.  40. 

Cited  to  this  point  in  Borden  v.  State,  11  Ark.  541,  54  Am.  Dec. 
232,  holding  order  of  payment  of  claim  made  by  Probate  Court 
against  an  executor,  although  made  without  notice  to  executor,  ad- 
missible in  a  collateral  proceeding. 

Oixooit  Courts  of  the  United  States  are  courts  of  limited,  but 
not  of  inferior,  jurisdiction,  p.  40. 

Cited  to  this  point  In  Wright  v.  Marsh,  2  G.  Greene,  103,  holding 
Iowa  Territorial  District  Courts  were  not  of  inferior  Jurisdiction. 

6  How.  41-44,  12  L.  836.  NBSMITH  v.  SHBLDON. 

Certliicate  of  division.— Where  it  is  evident,  from  the  record, 
that  the  whole  case  has  been  sent  up,  case  must  be  dismissed  for 
want  of  jurisdiction,  p.  43. 

Cited  and  followed  in  Webster  v.  Cooper,  10  How.  56,  13  L.  826, 
remanding  case  certified  in  its  entirety,  without  any  actual  division 
of  opinion  in  Circuit  Court;  Dennistoun  v.  Stewart,  18  How.  569, 
15  L.  480,  afiSrming  the  principal  case  and  remanding  cause  to  Cir- 
cuit Court  to  be  proceeded  in  according  to  law;  Daniels  v.  Railroad 
Co.,  3  WalL  256,  18  L.  225,  remanding  cause,  where  question  cer- 
tified was  whether,  in  point  of  law,  upon  the  facts  as  stated  and 
proved,  the  action  could  be  maintained;  Weeth  v.  New  England 
Mortgage  Co.,  106  U.  S.  606,  27  L.  100,  1  S.  Ct  92,  dismissing  appeal 
where  certificate  presented  the  whole  case  for  adjudication,  in- 
volving a  finding  of  facts;  California  Artificial  Stone  Paving  Co.  v. 
MoUtor,  113  U.  S.  616,  28  L.  1108,  5  S.  Ct.  621,  holding  certificate 
of  division  cannot  be  resorted  to  for  the  purpose  of  presenting 
questions  of  fact,  or  mixed  questions  of  fact  and  law,  or  difference 
of  opinion  on  general  case;  State  Bank  v.  St.  Louis  Rail  Co.,  122 
U.  8.  23,  80  L.  1122,  7  S.  Ct  1055,  where  question  certified  is  whether. 
upon  all  the  facts  found  by  the  court,  the  plaintiff  has  the  legal 
right  to  recover,  writ  of  error  must  be  dismissed;  Jewell  v.  Knight, 
123  U.  8.  433,  31  L.  193,  8  S.  Ct.  194,  dismissing  appeal,  where  cer- 
tificate of  division  embodied  a  statement  of  particular  facts,  in  the 
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nature  of  matters  of  eyldence;  Columbus  Watch  Go.  t.  Bobbins, 
148  U.  8.  209,  37  L.  446,  13  S.  Gt  505,  certlflcate  not  specifically 
setting  forth  the  question  or  questions  to  be  answered,  nor  stating 
that  instruction  Is  desired  for  the  proper  decision  of  such  question  or 
questions,  is  defective;  Kelley,  etc.,  Shoe  Co.  v.  Insurance  Co.,  87 
Tex.  114,  26  S.  W.  1063,  dismissing  certificate,  where  entire  case 
was  certified.  Approved  in  The  Steamer  Oregon  v.  Rocca,  18  How. 
576,  15  L.  517,  In  dissenting  opinion,  majority  holding  where  decree 
in  admiralty  was  rendered  pro  forma  In  the  Circuit  Court,  the  pre- 
siding Judge  having  been  of  counsel  below,  the  Supreme  Court  has 
Jurisdiction  to  try  and  determine  case. 

Distinguished  In  United  States  v.  Chicago,  7  How.  192,  12  Li. 
663,  where  questions  are  several  in  number,  and  so  material  as  to 
decide  the  whole  case,  if  they  arose  at  one  time,  at  one  stage  of 
cause,  and  Involved  but  one  point,  the  Supreme  Court  will  entertain 
them;  Bagg  v.  City  of  Detroit,  5  Mich.  69,  denying  motion  to  dis- 
miss, the  questions  reserved  being  within  the  rule. 

6  How.  44-62,  12  L.  337,  STACY  v.  THBASHBB. 

Executors  and  administrators. —  Laws  and  courts  of  a  State  can 
only  affect  persons  and  things  within  their  Jurisdiction,  and  a  Judg- 
ment obtained  In  another  State  against  a  different  administrator 
of  the  same  Intestate,  Is  res  inter  alios  acta,  and  not  even  prima 
facie  evidence  of  debt,  p.  61. 

Cited  and  principle  followed  in  McLean  v.  Meek,  18  How.  18,  15 
L.  278,  holding,  record  of  Judgment  against  administrator  in  one 
State  not  evidence  of  debt  against  different  administrator  In  an- 
other State;  Johnson  v.  Powers,  139  U.  S.  159,  164,  35  L.  114,  115, 
11  S.  Ct.  526,  528,  allowance  by  court  commissioners  in  Michigan 
of  administrator's  personal  claim,  no  evidence  of  debt  in  suit^brought 
in  New  York  in  United  States  Circuit  Court  Approved  and  fol- 
lowed In  Melius  v.  Thompson,  1  Cliff.  130,  132,  F.  C.  9,405,  holding 
an  executor  deriving  his  authority  solely  from  one  State  cannot  be 
sued  in  his  official  capacity  in  another;  Turner  v.  Bisor,  54  Ark.  36, 
15  S.  W.  13,  a  Judgment  against  an  ancillary  administrator  in 
another  State  is  not  binding  upon  the  original  administrator;  Mc- 
Garvey  v.  Darnall,  134  111.  370,  25  N.  B.  1005,  10  L.  B.  A.  862,  tran- 
script of  Judgment  obtained  against  an  administrator  in  Iowa,  is 
inadmissible  in  an  action  in  Illinois;  Slauter  v.  Chenowith,  7  Ind. 
212,  an  action  will  not  lie  against  an  administrator  in  one  State,  on 
a  decree  obtained  against  a  different  administrator  in  another  State; 
Creswell  v.  Slack,  68  Iowa,  114,  26  N.  W.  43,  record  of  the  allow- 
ance of  a  claim  against  an  administrator  in  another  State,  inadmis- 
sible In  action  against  auxiliary  administrator;  Low  v.  Bartlett,  8 
Allen,  265,  Judgment  against  ancillary  administrator  in  one  State, 
cannot  be  proved  in  another;  Bralthwalte  v.  Harvey,  14  Mont  220, 
222,  43  Am.  St  Rep.  631,  632,  86  Pac.  41,  27  L.  B.  A.  115,  118,  and  n.] 
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where  administrator  def  ^ided  suit  In  another  State,  In  the  name  of 
administrator  appointed  In  that  State,  he  is  not  estopped  from 
disputing  claim  when  sued  in  his  own  State;  Taylor  y.  Brown,  35 
N.  H.  488,  rejection  of  claim  by  commissioners  in  one  State  is  no 
bar  to  claim  wh«i  presented  in  another  State;  Cherry  t.  Speight, 
28  Tex.  516,  a  Judgment  rendered  against  testator's  representative 
in  another  State,  does  not  constitute  a  valid  claim  against  an  exec- 
utor; Garrigan  v.  Semple,  72  Tex.  308,  12  S.  W.  179,  a  Judgment 
against  an  administrator  in  one  State,  confers  no  right  of  action 
against  an  administrator  in  another  State,  unless  there  are  assets 
in  the  hands  of  the  latter  which  were  previously  in  the  hands  of  the 
former  administrator;  Price  v.  Mace,  47  Wis.  27,  1  N.  W.  337,  Judg- 
ment against  administrator  In  another  State  cannot  be  admitted, 
even  as  prima  facie  evidence,  in  suit  against  administrator. 

Cited  also  in  note,  24  Am.  Dec.  389;  90  Am.  Dec.  177.  Approved, 
arguendo,  in  Haynes  v.  Colvln,  19  Ohio,  396,  holding,  upon  other 
grounds,  a  bill  in  chancery  by  a  Judgment  creditor  against  an  ad- 
ministrator in  another  State  cannot  be  sustained  against  heirs,  upon 
Judgment  alone;  Olney  v.  Angell,  5  R.  I.  204,  73  Am.  Dec.  65,  a  will 
proved  only  in  another  State,  if  its  execution  and  validity  is  denied 
by  answer,  is  not  admissible  in  suit  by  legatees  against  adminis- 
trator. 

Distinguished  in  Turley  y.  Dreyfus,  83  La.  Ann.  887,  a  Judgment 
rendered  in  Tennessee  against  one  who  was  executor  of  debtor,  in 
that  State,  and  In  Louisiana,  can  be  made  a  cause  of  action  in  the 
latter  State;  Creighton  v.  Murphy,  8  Neb.  356,  where  executor  in 
one  State  was,  on  his  own  application,  appointed  administrator  in 
another,  a  Judgment  against  him  as  administrator  was  conclusive, 
and  a  charge  upon  the  estate. 

An  administrator  cannot  do  any  act  to  affect  assets  in  another 
Jurisdiction,  as  his  authority  cannot  be  more  extensive  than  that 
of  the  government  from  which  he  received  it,  p.  58. 

Cited  and  relied  upon  in  Johnson  v.  Powers,  139  TT.  S.  158,  160, 
161,  35  L.  113, 114,  11  S.  Ot.  526,  527,  holding  administrator  appointed 
in  one  State  cannot,  as  such,  maintain  a  suit  in  another  State; 
Braithwaite  v.  Harvey,  14  Mont  221,  43  Am.  St  Rep.  631.  36  Pac. 
41,  27  L.  B.  A.  116,  and  n.,  where  administrator  defended  suit  in 
another  State  in  the  name  of  administrator  appointed  in  that  State 
he  is  not  estopped  from  disputing  claim  when  sued  in  bis  own  State. 

Distinguished  in  Lawrence  v.  Nelson,  143  U.  S.  222,  36  L.  134,  12 
8.  Ct  442,  where  administrator  appeared  in  Federal  court  sitting 
in  another  State,  the  laws  of  which  authorize  a  foreign  adminis- 
trator to  sue,  his  bill  of  review  being  dismissed  for  want  of  equity, 
he  is  bound  by  original  Judgment 

The  term  "  privity ''  denotes  mutual  succession  or  relationship 
to  the  same  rights  of  property,  p.  60. 
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Cited  to  this  point  In  Wler  t.  AUen,  SI  N.  H.  188,  In  an  action 
for  glander;  Mygatt  v.  Coe,  124  N.  Y.  219,  26  N.  B.  618,  11  L.  B.  A. 
649,  in  an  action  for  alleged  breach  of  covenant 

Bstoppel. —  A  party  claiming  through  another  la  estopped  by  that 
which  estopped  that  other  respecting  the  same  subject-matter,  p.  69. 

Cited  and  followed  in  Forist  ▼.  Bellows,  69  N.  H.  281,  a  creditor 
of  A.  seeking  to  charge  B.  as  trustee  of  A.  by  means  of  an  alleged 
agreement  between  A.  and  B.,  is  estopped  by  a  judgment  recovered 
by  B.  establishing  the  non-existence  of  such  agreement 

Administrators  of  the  same  intestate,  under  grant  of  adminis- 
tration in  different  States,  have  no  privity  with  each  other  in  law 
or  in  estate,  p.  69. 

Cited  and  followed,  Collamore  v.  Wilder,  19  Kan.  78,  holding 
agreement  of  administrator  with  creditors  that  the  determination 
of  a  suit  in  another  State  should  settle  the  matter  of  their  claims, 
is  not  binding  upon  estate;  Taylor  v.  Barron,  36  N.  H.  601,  rejection 
of  claim  by  commissioners  in  one  State  is  no  bar  to  claim  when 
presented  in  another  State;  Leonard  v.  Putnam,  61  N.  H.  260,  263, 
12  Am.  Bep.  107,  111,  a  guardian  appointed  by  court  of  another 
State,  cannot  maintain  an  action  of  assumpsit  against  an  adminis- 
trator. Cited  and  approved  in  Clark's  Appeal,  70  Conn.  209,  89  Atl. 
169,  arguendo.  Cited,  arguendo,  in  Hill  v.  Tucker,  13  How.  467,  14 
L.  226,  holding  executors  are  in  privity,  and  judgment  obtained 
against  executor  In  one  State,  admissible  to  preclude  other  exec- 
utors from  pleading  statute  of  limitations  on  original  cause  of  action. 

Sxecutor  or  administrator,  suing  or  sued  as  such,  is  bound  by  a 
verdict  against  his  testator  or  intestate,  to  whom  he  is  privy  in  law, 
p.  69. 

Cited  to  this  point  in  Haydenfelt  v.  Towns,  27  Ala.  480,  holding 
allowance  of  claim  by  commissioners  evidence,  of  decedent's  indebt- 
edness, against  a  fraudulent  grantee. 

An  administrator  de  bonis  non,  has  an  official  privity  with  his 
predecessor  in  the  same  trust,  and  is,  therefore,  liable  to  the  same 
duties,  pp.  69,  60. 

Cited  in  Fuller  v.  Mowry,  18  B.  I.  428,  28  AtL  608,  in  suit  against 
an  administrator,  letters  written  by  his  predecessor  in  office  may  be 
received  as  admissions  binding  on  defendant;  Taylor  v.  Barron, 
86  N.  H.  494,  holding  rejection  of  claim  by  commissioners  in  one 
State  is  no  bar  to  claim  where  presented  in  another  State. 

Distinguished  in  Hummel  v.  First  Nat  Bank,  2  Colo.  App.  681,  32 
Pac.  76,  holding  Judgment  of  dismissal  entered  in  action  against  an 
executor  who  had  not  qualified,  no  bar  to  subsequent  action  against 
his  successor. 

Each  administrator  is  severally  liable  to  pay  the  debts  of  the 
deceased  out  of  the  assets  committed  to  him,  p.  60. 
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Cited  and  followed  in  Borer  v.  COiapman,  119  U.  8.  600,  90  L.  537, 
7  8.  Gt.  348,  holding  a  creditor  could  follow  into  hands  of  ezecntor 
in  Minnesota,  assets  distributed  by  Probate  Oourt  in  Oalifomla. 

Bilscellaneons.—  Cited,  arguendo,  In  ConoUy  t.  Wells,  88  Fed.  211« 
but  without  application. 

6  How.  62-69,  12  L.  844,  VAN  NB88  v.  VAN  NB88. 

Appeal  and  error.—  Act  of  February  27,  1801,  authorises  writ  of 
error  to  the  Circuit  Court  only  in  case  of  final  Judgment,  order  or 
decree  in  that  court,  p.  67. 

Cited  approvingly  in  McLaughlin  ▼.  Bank  of  Potomac,  7  How. 
227,  12  L.  679,  holding  exceptions  made  at  the  trial  of  issues  of  law 
will  not  be  considered  In  an  appeal  from  the  equity  side  of  the 
Circnit  Court 

Appeal  and  enror. —  The  instructions  of  the  Circuit  Court  upon 
an  issue  sent  for  trial  by  the  Orphans'  Oourt  is  not  a  final  Judgment 
reviewable  by  the  Supreme  Court  upon  error,  pp.  67,  68. 

Affirmed  and  followed  in  Brown  v.  Wiley,  4  Wall.  171,  18  Lb 
886,  where  the  same  question  arose  upon  similar  facts. 

Distinguished  in  Ormsby  v.  Webb,  184  U.  8.  64, 56,  57,  68,  64,  83  L. 
809,  810,  812,  10  S.  Ot  481,  482,  484,  holding  an  order  in  the  Supreme 
Court  of  the  District  of  Columbia,  at  Special  Term,  admitting  a 
will  to  probate,  a  final  Judgment  and  reviewable  on  writ  of  error. 

6  How.  70-81,  12  L.  347,  MARSHALL  v.  BBALL. 

Descsoit. —  Personal  property  conveyed  by  a  husband  and  wife,  to 
a  trustee  according  to  ante-nuptial  agreement,  with  directions  to 
hold  it  for  sole  and  separate  use  of  the  wife,  with  a  power  to  wife 
to  alien  or  devise  it,  descends  to  wife's  next  of  kin,  if  she  dies 
intestate;  since  it  sufildently  shows  an  intent  to  exclude  the  hus- 
band's claims,  p.  79. 

Cited  and  followed  in  Waters  v.  Tazewell,  9  Md.  301,  holding 
deed  of  trust  conveying  property  for  "  sole  and  separate  use  "  of  a 
feme  sole  "her  executors,  etc.,"  without  power  of  control  or  dis- 
posal by  husband,  and  in  case  of  her  intestacy,  to  such  persons  as 
would  "  take  an  estate  in  fee  simple  by  descent,"  excludes  surviving 
husband;  Loftus  v.  Penn,  1  Swan,  462,  stipulation  of  husband,  in 
ante-nuptial  contract,  not  to  intermeddle  with  property  or  its 
produce,  thereby  releases  all  his  right  to  the  estate;  Water  v.  Taze- 
well, 9  Md.  306,  307,  holding  an  ultimate  limitation  in  favor  of  next 
of  kin  or  heirs-at-law  does  not  include  a  husband  unless  there  be 
some  manifest  intention  to  do  so;  Hutchins  v.  Dixon,  11  Md.  38, 
where  deeds  clearly  manifested  the  intention  of  the  parties  to  carry 
the  title  beyond  period  of  wife's  death,  and  to  exclude  husband, 
his  estate  is  oititled  to  no  part  of  personal  property;  Moody  y.  Hall, 
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01  Md.  525,  to  the  same  effect,  giving  a  liberal  constmctlon  to  lan- 
guage of  deed  in  order  to  discover  and  effectuate  such  interest; 
Poison  T.  Stewart,  107  Mass.  216,  57  Am.  St  Bep.  455,  45  N.  B.  739, 
86  L.  B.  A.  774,  covenant  by  a  husband  to  his  wife  to  surrender  all 
his  nmrltal  rights  in  her  property,  embraces  claims  arising  upon 
her  death;  Tremmel  v.  Kleiboldt,  6  Mo.  App.  553,  tenancy  by  the 
curtesy  may  exist  in  equitable  estate  of  wife  held  to  her  separate 
use,  unless  such  effect  be  contrary  to  the  terms  of  settlemenu 

Approved,  arguendo,  De  Kraft  v.  Barney,  30  Fed.  CSas.  1071, 
holding  direction  by  a  testator  that  estate  be  held  in  trust  for  his 
daughter  and  her  heirs,  free  from  control  or  disposal  of  her  hus- 
band, does  not  affect  husband's  right  to  guardianship  over  children. 
Cited,  arguendo,  in  Poison  v.  Stewart,  167  Mass.  215,  57  Am.  St  Bep. 
454,  46  N.  B.  738,  36  L.  B.  A.  774,  to  the  point  that  a  husband  may 
make  a  valid  covenant  to  surrender  his  marital  rights  in  land 
owned  by  his  wife. 

Wills  —  Husband  and  wife. —  Where  a  legacy  was  left  to  a  trus- 
tee for  benefit  of  a  wife,  and  trustee  was  directed  to  let  wife  have 
part  of  money,  occasionally,  at  his  discretion,  upon  death  of  wife 
this  fund  goes  to  the  husband,  by  the  laws  of  Maryland,  p.  80. 

Cited  In  re  McKenna,  9  Fed.  Bep.  35,  where  State  statute  pro- 
vided that  interest  of  a  husband  in  real  estate  of  wife  should  not 
during  her  life,  be  sold  by  virtue  of  Judgment  or  execution  against 
him,  after  her  death,  tenancy  by  curtesy  passed  to  his  assignee  in 
bankruptcy. 

6  How.  81-91,  12  L.  352,  VILLABOLOS  v.  UNITBD  STATB& 

Appeals  from  the  Superior  Court  of  the  Territory  of  Florida  are 
governed  by  acts  of  1789  and  1803,  p.  90. 

Appeal  and  error. —  By  the  act  of  1828,  respecting  Florida  land 
claims,  claimant  must  appeal  within  four  months;  and  the  act  of 
1803  subjects  appeals  to  rules  prescribed  in  cases  of  writ  of  error. 
p.  90. 

Cited  in  Credit  Co.  v.  Central  By.,  128  U.  S.  261,  82  L.  449,  9  8. 
Ct  108,  holding  an  appeal  not  "  taken  "  until  it  is  in  some  way  pre- 
sented to  the  court  making  the  decree  appealed  from. 

Bxplalned  in  Murdock  v.  City  of  Memphis,  20  WalL  625,  22  L. 
441,  holding  restrictions  upon  appeals,  apply  alone  to  course  of  pro- 
cedure, to  matters  of  mere  practice,  and  do  not  afford  a  rule  for 
decision  of  case  on  its  merits. 

Appeal  and  error. —  When  the  appeal  is  not  made  in  open  court 
and  at  the  term  at  which  the  final  decree  is  passed,  a  citation  is 
necessary,  which  must  be  signed  by  the  judge,  p.  90. 

Cited  in  Hewitt  v.  FUbert  116  U.  S.  143,  29  L.  582,  6  S.  Ot  319, 
dismissing  appeal  for  v^ant  of  citation;  arguendo,  in  Tripp  r.  Santi 
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Rosa  St.  B.  B.,  144  U.  S.  129,  36  L.  872,  12  S.  Ct  656,  to  the  point 
that  a  citation  may  be  waived  by  a  general  appearance. 

Writs  of  error  are  returnable  to  the  term  of  the  appellate  court 
next  following,  and  unless  wnt  and  citation  are  both  served  before 
the  term,  the  case  is  not  removed  to  the  appellate  court,  p.  90. 

Cited  and  followed  in  The  Steamer  Virginia  v.  West,  19  How.  183, 
15  Lu  595,  dismissing  appeal  where  transcript  was  not  filed  nor 
case  docketed  at  term  next  succeeding  the  appeal;  Castro  v.  United 
States,  8  Wall.  50,  18  L.  164,  appeals  from  District  Courts  of  Cali- 
fornia under  act  of  1851,  dismissed  for  failure  to  observe  this  prac- 
tice; Kail  V.  Wetmore,  6  Wall.  451,  18  L.  863,  where  writ  of  error 
within  this  rule  was  dismissed  upon  other  grounds;  City  of  Wash- 
ington Y.  Dennison,  6  Wall.  496,  18  L.  863,  writ  of  error  cannot  act 
as  a  supersedeas  where  citation  was  not  served  before  the  return 
day;  Bdmonson  v.  Bloomshire,  7  Wall.  309,  19  L.  91,  dismissing  ap- 
peal where  transcript  was  not  filed  before  the  expiration  of  term  to 
which  it  was  returnable;  Caillot  v.  Deetken,  113  U.  S.  216.  28  L. 
963,  5  S.  Ct.  432,  where  two  terms  passed  between  filing  writ  of 
error  and  transcript,  the  court  had  no  Jurisdiction;  Waters  v.  Barrlll, 
131  U.  S.  Ixxxiv,  App.,  18  L.  879,  a  citation  served  on  the  1st  of 
December,  before  the  return  of  the  writ,  is  within  the  rule;  Knight 
T.  Weiskopf,  21  Fla.  162,  164,  dismissing  a  writ  of  scire  facias  ad 
audiendum  errores,  not  issued  or  tested  as  required  by  law,  and 
served  by  an  unauthorized  ofilcer;  Schleicher  v.  Runge,  90  Tex.  457, 
89  8.  W.  280,  petition  for  writ  of  error  must  be  filed  within  thirty 
days  after  overruling  of  motion  for  a  rehearing.      Bxplalned  in 
Mussina  v.  Cavazos,  6  Wall.  358,  359,  18  L.  811,  812,  holding  Su- 
preme Court  has  Jurisdiction  to  decide  the  case,  although  the  original 
writ  may  be  lost  or  destroyed  before  reaching  the  court 

Distinguished  in  Dayton  v.  Lash,  94  U.  S.  112,  24  L.  83,  holding 
an  appeal,  although  allowed  out  of  term,  is  not  avoided  by  non- 
service  of  a  citation;  Woolridge  v.  McKenna,  8  Fed.  664,  holding  act 
of  March,  1875,  requiring  transcript  of  record  of  State  court  to  be 
filed  upon  a  certain  day,  is  not  mandatory,  but  directory  only,  as  a 
mode  of  practice. 

6  How.  92-108,  12  L.  357,  BBASHBAB  v.  MASON. 

ICsndaiiLus  will  not  lie  against  the  secretary  of  the  navy  to  en- 
force payment  of  naval  officer's  salary,  p.  100. 

Distinguished  in  Weeks  v.  Gamble,  13  Fla.  28,  holding  where  pro- 
vision is  made  by  law  for  the  salary  of  an  officer,  the  drawing  of  a 
warrant  by  the  comptroller  is  a  ministerial  act  enforceable  by 
mandamus;  Bryan  v.  Cattell,  15  Iowa,  546,  mandamus  lies  to  compel 
auditor  to  issue  warrant  on  treasurer  for  salary  due  a  public  officer. 

Texas, —  Under  the  Joint  resolutions  of  Congress  providing  for  the 
annexation  of  Texas,  the  transfer  of  the  navy  of  Texas,  rein  tod  ex- 
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cluslvely  to  ships  and  their  armaments,  and  did  not  transfer  officers 
and  crews  to  the  service  of  the  United  States,  p.  100. 

Ifnudamns. —  All  moneys  appropriated  for  war  and  navy  depart- 
ments are  to  be  drawn  by  warrants  of  the  secretary  of  the  treasury 
upon  requisitions  of  the  secretaries  of  those  departments,  and  man- 
damus will  not  lie  to  enforce  the  payment  of  claims,  p.  101. 

Oited  in  Oumee  v.  Speer,  68  Ga.  713,  holding  it  is  not  the  duty  of 
the  State  treasurer  to  pay  bonds  of  State  until  an  appropriation 
shall  have  been  made  for  that  purpose  and  executive  warrants 
issued  and  countersigned  as  required  by  law;  State  v.  Burke,  33  La. 
Ann.  512,  mandamus  will  not  lie  to  compel  auditor  and  treasurer 
to  pay  coupons  due  upon  bonds,  where  the  money  in  question  was 
not  appropriated  for  that  purpose. 

Mandamus  will  not  lie  against  the  head  of  a  department  of  the 
government,  to  control  his  Judgment  or  discretion  in  matters  com- 
mitted to  hie  care  In  the  ordinary  discharge  of  his  official  duties, 
p.  102. 

Oited  and  principle  followed  in  WiULee  v.  Dinsman,  7  How.  129, 12 
L.  636,  holding  commander  of  a  squadron  not  answerable  for  in- 
juries inflicted  upon  a  marine,  while  acting  within  the  scope  of  his 
authority;  United  States  v.  Seaman,  17  How.  280,  15  L.  227,  where 
both  houses  of  Oongress,  upon  the  same  day,  ordered  a  report 
printed  by  their  particular  printer,  it  was  within  the  discretion  of 
the  superintendent  of  printing  to  decide  which  house  passed  the  or- 
der first;  Beeside  v.  Walker,  11  How.  290,  13  L.  700,  affirming  S.  C, 
20  Fed.  Oas.  458,  where  the  United  States  were  plaintiffs,  and  verdict 
was  that  they  were  indebted  to  defendant,  mandamus  would  not 
He  to  com];>el  secretary  of  the  treasury  to  credit  defendant  with 
amount  of  verdict;  United  States  v.  Guthrie  17  How.  804,  15  L. 
106,  Circuit  Court  had  not  the  power  to  issue  mandamus,  command- 
ing the  secretary  of  the  treasury  to  pay  salary  of  territorial  Judge; 
Bx  parte  De  Groot,  6  WalL  497,  18  L.  888,  mandamus  will  not  lie  to 
reverse  Judgment  of  court  below,  refusing  mandamus  ordering 
secretary  of  the  treasury  to  pay  money  awarded  by  secretary  of 
war;  Secretary  v.  McGarrahan,  9  WalL  312,  19  L.  583,  mandamus  to 
compel  commissioner  of  land  office  or  secretary  of  the  interior  to 
issue  a  patent  cannot  be  sustained;  United  States  v.  Black,  128  U. 
S.  48,  32  L.  357,  9  S.  Ct  15,  an  adverse  decision  of  the  commissioner 
of  pensions,  upon  application  for  Increase  of  pension,  is  not  review- 
able by  mandamus;  Noble  v.  Union  Biver  Logging  B.  B.,  147  U.  S. 
171,  37  L.  125,  13  S.  Ct  272,  decision  of  a  secretary  of  interior  that 
a  railroad  is  entitled  to  a  right  of  way  over  public  land  cannot  be 
revoked  by  his  successor;  International  Contracting  Co.  v.  Lament, 
155  U.  S.  308,  39  L.  163, 15  S.  Ct  98,  mandamus  will  not  lie  to  compel 
the  secretary  of  war  to  sign  a  new  contract  in  substitution  for  ooe 
more  advantageous  to  the  government;  McElrath  v.  Mcintosh,  16 
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Fed.  Oas.  80,  refusing  injunction  to  prevent  the  secretary  of  the 
treasury  from  paying  a  portion  of  a  claim  awarded  under  Cherokee 
treaties;  Bnterprise  Say.  Assn.  ▼.  Zumstein,  64  Fed.  840>  discretion 
of  postmaster-general  in  respect  to  matters  referred  to  In  statutes 
for  the  prohibition  of  the  use  of  mails  by  lotteries,  cannot  be  con- 
trolled by  Federal  courts;  Bx  parte  Echols,  39  Ala.  700,  88  Am.  Dec 
751,  refusing  mandamus  to  compel  speaker  of  house  of  representa- 
tives to  send  to  the  senate  a  bill  alleged  to  have  passed  the  house; 
McMOlen  v.  Smith,  26  Ark.  614,  mandamus  will  not  lie  to  compel  a 
coart  to  issue  an  injunction;  People  v.  The  Auditor,  2  Colo.  100, 
mandamus  will  not  lie  to  compel  an  auditor  to  allow  a  claim;  Towle 
V.  State,  3  Fla.  213,  refusing  mandamus  where  comptroller  rejected 
an  account  against  the  State;  Green  v.  Purnell,  12  Md.  336,  question 
who  is  entitled  to  a  certain  appropriation  for  "  the  rent  of  house  and 
Ore  engine"  is  for  comptroller  to  determine;  Brown  v.  Turner,  70 
N.  O.  105,  where  question  of  right  or  title  to  an  office  is  put  in  issue, 
mandamus  is  not  the  proper  remedy;  Burton  v.  Furman,  115  N.  O. 
169,  20  S.  B.  444,  refusing  mandamus  to  compel  auditor  to  issue 
warrant,  and  treasurer  to  pay  the  same;  State  v.  Verner,  30  S.  G. 
280,  9  S.  B.  114,  where  State  board  refused  to  approve  an  application 
for  a  pension,  mandamus  will  not  lie  to  compel  approval;  CuUen  v. 
lAtimer,  4  Tex  332,  mandamus  will  not  lie  to  compel  county  sur- 
veyor  to  make  a  survey,  where  right  to  location  has  been  contested 
and  determined;  Houston,  Tap.  &  B.  R.  R.  Co.  v.  Randolph,  24 
Tex.  342,  State  treasurer  cannot  be  compelled,  by  mandamus,  to 
pay  over  bonds  if  he  deems  warrant  invalid;  Bledsoe  v.  Interna- 
tiona] R.  B.  Co.,  40  Tex.  556,  569,  countersigning  and  registering  of 
railroad  bonds  not  a  mere  ministerial  duty;  arguendo,  in  United 
States  V.  Windom,  137  U.  S.  643,  34  L.  814,  11  S.  Ct  199,  discharging 
rule  where  return  showed  disputed  questions  of  law  and  fact,  au- 
thorities collected;  Swann  v.  Buck,  40  Miss.  290,  mandamus  does 
not  lie  to  compel  auditor  to  issue  warrant  upon  State  treasurer,  in 
payment  of  an  officer,  the  legislature  having  interdicted  him  from 
issuing  warrants. 

XandamoB  will  lie  to  enforce  a  mere  ministerial  act,  not  involv- 
ing, on  the  part  of  the  officer,  the  exercise  of  any  Judgment  or  dis- 
cretion, p.  102. 

Cited  and  principle  followed  in  Houston,  etc.,  R.  R.  Co.  v.  Com- 
missioner, 86  Tex.  411,  per  Walker,  J.,  holding  mandamus  will  lie 
to  enforce  the  issuance  of  land  certificates,  acquired  under  charter 
and  general  laws  of  State;  Kuechler  v.  Wright,  40  Tex.  665,  672, 
mandamus  will  lie  to  compel  commissioner  of  land  office  to  perform 
a  mere  ministerial  duty;  arguendo,  in  Commissioner  v.  Smith,  5  Tex. 
478,  479,  in  a  proceeding  to  compel  commissioner  of  land  office  to 
issue  patents  to  certain  lands;  Meyer  v.  Carolan,  9  Tex.  253,  as  to 
whether  and  when  mandamus  will  lie  to  compel  clerk  of  District 
Court  to  approve  an  appeal  bond,  qnnpre. 
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6  How.  108-106^  12  L.  861,  DB    ABMAS'8    HBIBS    T.    UNITBD 
STATB8. 

Final  Judgment.— Order  simply  sustaining  a  demurrer,  because 
petition  was  multifarious,  is  not  final  and  appealable,  p.  105. 

Cited  and  principle  applied  in  Forbes  t.  Tuckerman,  115  Mass. 
119,  where  an  appeal  is  taken  from  a  decree  oTermling  a  demurrer, 
it  is  in  the  discretion  of  justice  making  decree  to  order  defendant 
to  answer,  pending  appeal;  Kingsbury  y.  Kingsbury,  20  Mich.  215. 
the  confirmation  of  commissioner's  report  upon  a  partnership  ac- 
count, is  not  subject  to  appeal;  Glark  t.  Kansas  Oity,  172  U.  S.  337,. 
19  S.  Gt  208,  argnendo,  holding  where  State  law  permitted  amend- 
ments  to  pleadings  after  oyerruling  of  demurrer  by  State  Supreme 
€k>nrt.  Judgment  of  such  court  not  finaL  Oited  in  Ghappell  t. 
Funk,  57  Md.  481,  in  dissenting  opinion,  majority  allowing  appeal 
where  demurrers,  upon  ground  that  bill  was  multifarious,  were 
overruled. 

6  How.  10^114,  12  L.  363,  UNITED  STATES  v.  CUBBY. 

Appeal  and  error.— Act  providing  for  appeals  in  United  States 
cases,  at  the  discretion  of  the  attorney-general,  is  directory  merely, 
and  an  appeal  taken  by  the  district  attorney,  if  sanctioned  later  by 
the  attorney-general,  is  sufficient,  p.  111. 

Glted  to  this  point  in  United  States  v.  Potter,  27  Fed.  Oaa.  608, 
holding  statute  authorizing  salary  of  officers  in  arrears  to  be  with- 
held is  for  the  protection  of  the  government  and  is  no  part  of  con- 
tract with  sureties. 

Attorney  —  Service.— An  attorney  or  solicitor  cannot  withdraw 
his  name,  after  its  entry  upon  record,  without  leave  of  court,  and 
service  of  notice  upon  him,  is  as  valid  as  if  served  upon  party  him- 
self, p.  111. 

Gited  and  rule  applied  in  Scruggs  v.  Memphis,  etc,  B.  B.  Go.,  131 
U.  S.  cclv,  App.,  26  L.  741,  holding  service  of  citation  on  attorney 
of  party  sufficient;  Bio  Grande  Irrigation,  etc..  Go.  v.  Gildersleeve, 
174  U.  S.  606, 19  S.  Gt  762,  where  attorney  withdraws  without  leave 
Judgment  by  default  may  be  entered;  Davis  v.  Wakelee,  156  U.  S. 
684,  89  L.  583,  15  S.  Gt  666»  an  appeal  wlU  not  be  dismissed,  when 
authorized  by  appellant  and  entered  in  the  name  of  his  attorney 
below,  though  such  entry  was  not  authorized  by  attorney;  United 
States  V.  Yates,  6  How.  608,  12  L.  577,  leave  to  attorney  to  with- 
draw his  appearance  will  not  authorize  motion  to  dismiss  for  want 
of  citation;  Moore  v.  Koubly,  1  Idaho,  58,  where  respondent  ap- 
peared by  his  attorney  and  filed  a  motion,  he  thereby  waived  in- 
formalities in  notice  of  appeal;  Neuberger  v.  Boyce.  29  Or.  461,  45 
Pac.  909,  service  of  notice  of  appeal  upon  attorney  who  resides  In 
another  county  is  good;  Walton  v.  Sugg,  PhlU.  N.  O.  102,  98  Am. 
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Dee.  682,  an  attorney  cannot  be  discharged  before  the  end  of  the 
•Hit,  unless  with  consent  of  the  conrt 

Dlatlnsulshed  in  Tripp  y.  Santa  Rosa  St  B.  B.,  144  U.  S.  129,  36 
Ifc  872,  12  S.  Gt.  666,  where  copy  citation  was  addressed  to  defend- 
ant's attorney  and  deposited  in  the  post-office,  the  serrice  was  in- 
sufficient; Powers  y.  Manning,  154  Mass.  875,  28  N.  B.  282,  13  L.  R. 
A.  261,  an  attorney  who  for  good  cause,  bnt  without  consent  of  the 
court  or  of  his  client,  withdraws  from  a  suit,  can  recoyer  for 
serrlces  rendered. 

Appellant  must  prosecute  his  appeal  to  the  next  succeeding  term, 
and  cite  the  adyerse  party  to  appear  at  that  time,  wheneyer  appeal 
is  taken  by  entering  it  in  the  clerk's  office,  p.  112. 

Cited  and  practice  followed  in  The  Steamer  Virginia  y.  West,  19 
How.  183,  15  L.  595,  dismissing  appeal  where  transcript  was  not 
tiled  nor  case  docketed  at  term  next  succeeding  appeal;  Castro  y. 
United  States,  3  Wall.  60,  18  L.  164,  appeal  from  District  Courts  of 
California  under  act  of  1851,  dismissed  for  failure  to  obserye  this 
practice;  Kail  y.  Wetmore,  6  Wall.  451,  18  L.  868,  where  writ  of 
error  within  this  rule  was  dismissed  upon  other  grounds;  City  of 
Washington  y.  Dennison,  6  WaU.  496,  18  L.  863,  writ  of  error  can- 
not act  as  a  supersedeas  where  citation  was  not  seryed  before  the 
return  day;  Bdmonson  y.  Bloomshire,  7  Wall.  809,  19  L.  91,  dismiss- 
ing appeal  where  transcript  was  not  filed  before  the  expiration  of 
term  to  which  it  was  returnable;  Hewitt  y.  Filbert,  116  U.  S.  143. 
29  U,  582,  6  S.  Ct  319,  dismissing  appeal  for  want  of  citation;  Waters 
y.  Barxill,  131  U.  S.  Ixxxiy,  App.,  18  L.  879,  a  citation  seryed  on  the 
1st  of  December,  before  the  return  of  the  writ,  is  within  the  rule; 
Knight  y.  Weiskopf,  21  Fla.  163,  164,  dismissing  a  writ  of  scire 
facias  ad  audiendum  errores,  not  issued  or  tested  as  required  by 
law,  and  seryed  by  an  unauthorised  officer;  Schleicher  y.  Bunge, 
90  Tex.  457,  39  S.  W.  280,  petition  for  writ  of  error  must  be  filed 
within  thirty  days  after  oyerruling  of  motion  for  a  rehearing. 

Distinguished  in  Dayton  y.  Lash,  94  U.  S.  112,  24  L.  33,  holding 
an  appeal,  although  allowed  out  of  term,  is  not  ayoided  by  non-ser- 
yice  of  a  citation;  Brown  y.  McConnell,  124  U.  S.  492,  31  L.  497,  8 
8.  Ct.  661,  in  ordinary  cases  the  signing  of  a  citation  in  time  by  the 
proper  Justice  or  judge  is  a  sufficient  allowance  of  an  appeal;  Wool- 
ridge  y.  McKenna,  8  Fed.  664,  act  of  March,  1876,  requiring  tran- 
script of  record  of  State  court  to  be  filed  upon  a  certain  day,  is  not 
mandatory,  but  directory  only,  as  a  mode  of  practice. 

Appeal  and  error.—  A  party  may  take  a  second  appeal  where  the 
tot  has  not  been  legally  prosecuted,  p.  112. 

Cited  and  followed  in  Turner  y.  Tapscott,  29  Ark.  319,  allowing 
a  second  appeal  within  prescribed  period,  where  first  appeal  was 
taken  without  supersedeas;  Harris  y.  Ferris,  18  Fla.  82,  where  an 
appeal  in  equity  is  dismissed  for  want  of  prosecution  or  irregularity 
a  seeond  appeal  may  be  taken. 
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Appeal  and  error.— Order  of  court,  amending  a  former  order  so 
as  to  make  citation  retomable  to  the  next  term,  cannot  be  construed 
as  a  grant  of  a  second  appeal,  and  its  description  as  sucb  in  the 
citation  cannot  change  the  meaning  of  language  used  in  order,  p.  113. 

Olted  and  foOowed  in  Bdmonson  t.  Bloomshlre,  7  Wall.  313,  19 
L.  93,  dismissing  appeal  where  facts  relied  on  as  constituting  a 
second  appeal  were  the  same  as  in  the  principal  case. 

Pederal  oourts  have  no  power  to  change,  modify,  or  dispense  with 
any  of  the  provisions  of  acts  of  (Congress  regulating  appeals  and 
writs  of  error,  p.  113. 

Cited  and  applied  in  Saltmarsh  y.  Tuthill,  12  How.  389,  13  L.  1035, 
holding  Olrcuit  Court  had  no  equitable  power  to  stay  execution  on 
the  ground  of  mistake  as  to  manner  or  time  of  removing  case;  Car- 
roll V.  Dorsey,  20  How.  207,  16  L.  804,  where  return  day  for  writ 
of  error  was  not  named,  nor  transcript  of  record  filed,  the  case 
must  be  dismissed;  Bx  parte  Vallandigham,  1  WalL  251,  17  L.  593, 
the  Supreme  Court  has  no  power  to  review,  by  certiorari,  the  pro- 
ceedings of  a  military  commission;  Edmonson  v.  Bloomshlre,  7  Wall. 
310,  19  L.  92,  dismissing  appeal  where  transcript  was  not  filed  be- 
fore the  expiration  of  the  terms  to  which  it  was  returnable;  United 
States  V.  Young,  94  tJ.  S.  259,  24  L.  153,  a  writ  of  certiorari  will  not 
be  granted  to  compel  the  Court  of  Claims  to  send  up  proceedings 
subsequent  to  an  appeal;  Stevens  y.  Clark,  02  Fed.  323,  18  U.  S. 
App.  584,  writ  of  error  must  be  issued  and  filed  within  the  time 
prescribed  by  law,  and  this  requirement  cannot  be  waived  by  the 
parties;  City  of  Waxahachie  y.  Coler,  92  Fed.  285,  286,  under  act 
of  March  3,  1891,  if  writ  of  error  is  not  Issued  within  six  months 
the  Circuit  Court  of  Appeals  Is  without  jurisdiction,  authorities  col- 
lected; Tompkins  v.  Mahoney,  32  Cal.  240,  a  United  States  district 
Judge  for  district  of  Oregon,  had  no  authority,  while  holding  court 
in  California,  to  sign  a  citation  upon  writ  of  error,  nor  to  take  and 
approve  security  required  to  make  writ  operate  as  a  supersedeas; 
Seymour  v.  Judd,  2  N.  Y.  466,  468,  an  appearance  to  a  void  appeal, 
for  the  purpose  merely  of  moving  to  set  it  aside,  does  not  cure  the 
defect;  Winter  v.  People,  10  Colo.  App.  515,  51  Pac.  1008,  an  order, 
made  after  term,  extending  time  within  which  bill  of  exceptions 
may  be  filed,  was  without  authority  and  void.  Approved,  arguendo^ 
in  Brown  v.  Bvans,  8  Sawy.  504,  18  Fed.  57,  holding  a  writ  of  error 
may  serve  as  a  supersedeas  if  duly  served  within  sixty  days,  Sun- 
days exclusive,  from  date  of  order  denying  motion  for  new  trial. 

Distinguished,  City  of  Wilmington  v.  Ricaud,  90  Fed.  213,  holding 
writ  of  error  properly  issued,  and  in  the  record  will  not  be  dis- 
missed because  petition  and  order  were  for  allowance  of  appeal 
and  not  writ  of  error. 
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6  How.  114-121,  12  Ii.  866»  DAVIS  v.  TILESTON. 

A  bill  to  enjoin  a  Judgment  at  law,  charging  that  complainant 
bad  a  good  defense,  of  which  he  did  not  know  when  judgment  at 
law  was  rendered  against  him;  also  that  he  was  entitled  to  pay 
debt  in  certain  depreciated  notes,  of  which  advantage  it  was  at- 
tempted to  deprive  him  by  fraud  and  collusion,  is  not  demurrable, 
p.  11& 

Cited  approvingly  and  relied  npon  in  Powell  v.  Spaulding,  3  G. 
Qreene,  409,  where  bill  charges  that  defendants  practiced  fraud 
and  imposition  to  secure  Judgment,  and  charges  indicate  actual 
fraud,  a  demurrer  should  not  be  sustained;  Hentig  v.  Sweet,  27 
Kan.  175,  a  court  may  interfere  by  injunction  to  stay  collection 
of  balance  of  judgment  where,  in  obtaining  the  same,  unfair  and 
unconscionable  advantage  was  taken  of  claimant;  Byles  v.  Rowe, 
64  Mich.  681,  31  N.  W.  467,  an  equity  court  haB  jurisdiction  to  de- 
clare an  attachment  lien  void  where  fraud  was  perpetrated  in 
obtaining  it;  State  v.  Matley,  17  Neb.  667,  24  N.  W.  201,  a  court 
granting  a  peremptory  writ  of  mandamus  may  set  it  aside,  If  ob- 
tained by  fraud,  false  representations,  or  concealment  of  material 
facts;  State  v.  Phcenix  Bank,  88  N.  T.  27,  the  decision  of  a  board 
of  auditors,  upon  a  fictitious  and  groundless  claim  against  the  State, 
may  be  impeached  for  fraud  on  the  part  of  claimant;  Taylor  v.  Rail- 
road Co.,  86  Tenn.  240,  6  S.  W.  897,  a  chancery  court  will  enjoin 
a  Judgment,  on  account  of  a  legal  defense  existing,  but  not  inter- 
posed because  of  mala  fides  of  opposite  party.  Also  in  note,  2  Am. 
Dec.  816. 

Equity  pleading.—  A  general  allegation  of  fraud  in  a  bill  in  equity 
is  sufficient  If  so  certain  as  to  render  the  subject-matter  of  it  clear, 
p.  120. 

Cited  and  followed  in  De  Louis  v.  Meek,  2  O.  Greene,  76,  60  Am. 
I>ec  509,  holding  an  allegation  of  fraud  sufficiently  specified  where 
bill  charges  attorney  with  appearing  in  partition  suit  without  knowl- 
edge or  consent  of  complainant  and  admitting  spurious  and  fraudu- 
lent claims;  Strawser  v.  Johnson,  2  O.  Greene,  374,  a  general  plea 
that  a  note  was  obtained  by  fraud  and  circumvention  is  good. 

6  How.  122-146,  12  L.  870,  MATHBWSON  v.  CLARKB. 

Partnership.— The  individuals  who  compose  a  partnership  can- 
not be  changed  without  the  consent  of  all  the  parties,  p.  140. 

Cited  in  Setzer  v.  Beale,  19  W.  Va.  288,  where  a  stranger  was 
received  Into  a  firm,  a  subsequent  contract  whereby  he  agreed  to 
divide  profits  with  another  partner  did  not  sever  his  connection  as 
partner  unless  the  agreement  was  so  understood  by  all. 

Partnership.— A  person  who  has  obtained  a  share  in  a  partner- 
ship concern,  although  not  a  partner,  may,  upon  dissolution  of  the 
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partnership,  maintain  a  snlt  In  chancery  for  his  share  of  the  piollti^ 
p.  141. 

Cited  in  Setzer  y.  Beale,  19  W.  Va.  288,  arguendo. 

Fleadlng.— Allegation  of  complainant  In  his  bill  ''that  he  be- 
came Interested  In  a  ship  and  cargo  at  and  from  Gibraltar "  Is  de- 
cisive of  question  of  time  and  shows  he  had  no  Interest  nntU  she 
arrived  at  Gibraltar,  p.  142. 

Where  a  master  and  supercargo  was  to  receive  a  certain  sum 
per  month  as  wages,  and  a  certain  additional  commission  and  share 
of  profits,  he  had  no  right  to  traffic  upon  his  own  account,  p.  143. 

Karltlme  contract,—  If,  after  loss  of  vessel,  the  master  and  super- 
cargo charters  another,  using  capital  of  his  partners  and  Inform- 
ing owners  of  his  willingness  to  continue  upon  the  same  terms, 
they  not  objecting,  rules  regulating  transactions  In  first  ship 
govern,  p.  145. 

BdUscellaneous.—  Cited  generally  In  Smith  v.  Bvans,  87  Ind.  681. 

6  How.  146-163,  12  L.  380,  CURTIS  V.  INNBRARITY. 

Damagres. —  Where  a  person  contracting  to  pay  money  upon  a 
certain  day,  fails  to  fulfil  his  contract,  he  must  pay  the  established 
rate  of  interest  as  damages  for  non-performance,  such  Is  the  Im- 
plied contract  of  the  parties,  p.  154. 

Cited  in  Spalding  v.  Mason,  161  U.  S.  895,  40  L.  746,  16  S.  Ct  600. 
holding  Interest  should  be  allowed  upon  money  due  where  defend- 
ant refused  to  account;  Mason  v.  Callender,  2  Minn.  363,  365,  72 
Am.  Dec.  105,  107,  clause  in  note,  stipulating  for  5  per  cent,  per 
month  after  due.  Is  not,  strictly  speaking,  a  stipulation  to  pay  In- 
terest, but  an  attempt  to  liquidate  damages.  Cited,  arguendo,  In 
Leach  v.  Smith,  25  Ark.  253,  holding,  where  party  failed  to  per- 
form contract  for  payment  of  Confederate  money,  the  measure  of 
damages  was  the  value  of  the  money  at  the  time  It  was  due;  also 
in  note,  6  Am.  Dec.  191. 

Damages. —  The  doctrine  of  the  civil  law,  "that  the  vendee  Is 
not  liable  for  interest  where  he  received  no  profits  from  the  thing 
purchased,"  applies  only  to  executoiiy  contracts  silent  as  to  Inter- 
est,  p.  156. 

Damages. —  That  a  purchaser  was  put  to  much  trouble  and  ex- 
pense to  obtain  a  recognition  of  his  title.  Is  not  an  objection  to  the 
allowance  of  Interest,  where  payment  was  not  made  at  agreed 
time,  p.  156. 

Principal  and  agent. —  Where  vendor  gave  power  of  attorney  to 
agent  to  receive  a  payment  on  account,  and  agent  gave  receipt  in 
full  for  certain  balances,  by  way  of  adjustment  and  compromise,  and 
vendor  disapproved  of  agenf  s  acta,  the  payment  Is  not  good,  even 
on  account,  p.  162. 


023  Shelton  t.  Tiffin.  6  How.  163-190 

Olted  in  Bohr  t.  Anderson,  51  Md.  215,  in  the  absence  of  an 
agreement  founded  upon  a  consideration,  a  iwyment  to  an  attorney 
will  not  satisfy  a  judgment  for  a  greater  sum. 

Miscellaneous. —  Cited  in  Bngllsh  t.  Helms,  4  Tex.  234,  but  not 
in  point 

6  How.  163-190.  12  L.  387,  SHELTON  T.  TIFFIN. 

Federal  courts. —  The  declaration  or  bill  must  contain  an  allega- 
tion of  the  citizenship  of  the  parties;  an  ayerment  of  residence  is 
insufQcient,  p.  184. 

Cited  and  applied  in  Cleveland,  etc..  By.  y.  Monaghen,  140  111.  485, 
30  N.  B.  871,  holding  petition  averring  that  plaintiff  was  and  is  a 
resident  of  Illinois,  would  not  justify  the  removal  of  a  cause  to 
United  States  court 

Citlsenshlp  —  Besidence. —  On  a  change  of  domicile  from  one 
State  to  another,  citizenship  may  depend  upon  the  intention  of  the 
indiyidual,  shown  more  satisfactorily  by  acts  than  declarations. 
An  exercise  of  the  right  of  suffrage  is  conclusive,  p.  185. 

Cited  and  approved  in  Hairston  v.  Hairston,  27  Miss.  720,  61  Am. 
Dec.  534,  continued  residence  for  ten  years,  and  the  exercise  of  the 
right  of  voting  are  conclusive  as  to  citizenship;  Mo  wry  v.  Latham, 
17  B.  I.  481,  23  AtL  13,  the  domicile  chosen  by  a  ward  was  his  legal 
domicile;  Kellogg  v.  City  of  Oshkosh,  14  Wis.  628,  the  place  where 
a  single  man  resided  most  of  the  time,  conducted  his  principal 
business,  and  voted,  determines  his  residence;  arguendo,  in  Dutcher 
V.  Dutcher,  39  Wis.  658,  a  person  removing  to  a  State  for  the  pur- 
pose of  prosecuting  a  divorce  against  husband  residing  there,  is  a 
resident  within  the  statute. 

Distinguished  in  Easterly  v.  Goodwin,  35  Conn.  285,  95  Am.  Dec. 
239,  where  court  found  that  residence  of  plaintiff  in  California  was 
temporary,  and  although  he  voted  there,  his  citizenship  remained 
in  another  State. 

Citizenship. —  An  individual  who  has  resided  in  a  State  for  a 
considerable  time,  being  engaged  in  cultivating  and  improving  a 
large  plantation,  upon  which  he  lives,  is  presumed  to  be  a  citizen 
of  such  State,  p.  185. 

Cited  in  Anderson  v.  Watt,  138  U.  S.  706,  34  L.  1082,  11  S.  Ct  452, 
a  pian  living  and  carrying  on  business  in  New  York,  did  not  be- 
come a  citizen  of  Florida  by  reason  of  periodical  visits  to  country 
home  purchased  for  invalid  wife,  and  residence  of  husband  is  resi- 
dence of  wife;  Blair  v.  Western  Female  Seminary,  1  Bond,  580,  F. 
O.  1,486,  where  a  person  went  to  a  State  with  the  purpose  of  per- 
manently residing  there,  and  did  reside  there  four  years,  voting  in 
the  meantime,  he  became  a  citizen  of  that  State,  although  his  family 
remained  at  his  former  domicile;  Fitzgerald  y.  Arel,  63  Iowa,  101^ 
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50  Am.  Rep.  735,  16  N.  W.  714,  and  Blair  y.  Silver  Peak  Mines,  93 
Fed.  835,  allegation  of  citizenship  sufficiently  established  by  prima 
fade  proof  that  complainant  has  been  a  resident  and  property-owner 
for  seventy  years,  a  person  renting  a  house  and  setting  up  house- 
keeping, with  design  of  remaining  until  he  has  completed  certain 
work,  is  a  resident  of  that  county;  Shaw  y.  Brown,  35  Miss.  314, 
where  negroes  acted  as  free  persons  and  were  so  regarded  in  the 
community,  it  must  be  presumed  that  their  residence  was  legal: 
arguendo,  in  Fremont  v.  Merced  Mining  Co.,  McAIL  268,  F.  C. 
5,095,  to  the  point  that  an  issue  as  to  citizenship,  arising  in  an 
equity  suit,  may  be  tried  by  the  court. 

Injunction  against  Judgment. —  Where  fraud  is  alleged  and  re- 
lief is  prayed  against  a  Judgment,  and  a  Judicial  sale  of  the  prop- 
erty in  controversy,  complainant  is  entitled  to  relief  in  a  court  of 
equity,  p.  185. 

Cited  in  Pratt  v.  Curtis,  6  Bank.  Reg.  141,  2  Low.  89,  F.  G.  11,375, 
holding  United  States  courts  have  Jurisdiction  in  equity  to  set 
aside  a  deed  in  fraud  of  creditors;  Lee  v.  Hollister,  5  Fed.  757,  to 
the  same  effect;  Harshey  y.  Blackmarr,  20  Iowa,  179,  89  Am.  Dec. 
527,  decree  and  sale  made  under  Judgment  against  a  non-resident 
who  had  no  notice  or  service,  and  for  whom  attorneys  fraudulently 
appeared  and  answered,  were  nullities;  Boro  v.  Harris,  13  Lea,  43, 
Judgment  as  ejectment  against  infant,  no  bar  to  suit  by  him  for 
recovery  of  land;  also  in  note,  54  Am.  St  Rep.  255. 

Estoppel  —  Appeal  and  error. —  An  entry  in  the  record  that  a 
party  to  a  suit  came  personally  into  court  and  waived  process,  can- 
not be  controverted,  p.  186. 

Cited  in  Logansport  Oas  Co.  v.  Knowles,  2  DllL  423,  F.  O.  8,467, 
holding  the  Judgment  of  a  sister  State  conclusive  where  the  record 
alleges  personal  service  of  summons. 

Attorney  and  client  —  Voluntary  appearance. —  Where  an  attor- 
ney appeared  for  Joint  defendants  and  waived  process,  without 
being  authorized  to  do  so  by  one  of  them,  such  defendant,  not  being 
personally  served,  is  not  bound  by  the  proceedings,  and  the  Judg- 
ment as  to  him  is  a  nullity,  and  did  not  authorize  the  seizure  and 
sale  of  his  property,  p.  186. 

This  holding  has  been  widely  affirmed  and  followed  by  citing 
cases:  Bx  parte  Bryan,  2  Hughes,  282,  14  Bank.  Reg.  81,  F.  C.  2,061, 
holding  an  Illegal  sale  by  order  of  a  register,  does  not  become  valid 
upon  confirmation  by  the  Judge;  Amott  v.  Webb,  1  Dill.  363,  F.  G. 
562,  in  an  action  on  a  Judgment,  defendant  is  not  estopped  from 
showing  that  he  was  never  served,  and  never  appeared,  nor  author- 
ized or  assented  to  the  employment  of  counsel  who  filed  the  answer; 
Lavin  y.  Emigrant  Industrial  Bank,  18  Blatchf.  25,  1  Fed.  664,  a 
Judicial  determination,  in  another  State,  that  a  man  is  dead,  made  in 
Ills  absence  and  without  notice  to  or  process  issued  against  him,  is 
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not  conclnslye;  De  Kraft  t.  Barney,  80  Fed.  Oas.  1071,  a  personal 
Judgment  obtained  against  a  non-resident  who  was  not  served  with 
process,  and  did  not  appear,  is  not  binding  in  another  State;  Nettle- 
ton  ▼.  Mosier,  8  Fed.  880,  the  appointment  of  a  guardian  for  a 
minor,  neither  residing  nor  owning  property  in  the  county,  may 
be  attacked  in  a  collateral  proceeding;  Bomaine  y.  Union  Ins.  Co., 
28  Fed.  038,  yacating  the  service  of  subpcena  served  outside  the 
district;  Mills  y.  Scott,  43  Fed  456,  Judgment  against  a  defendant 
who  was  not  served  with  process,  and  whose  appearance  was  en- 
tered by  an  unauthorized  attorney,  may  be  enjoined;  First  Nat. 
Bank  v.  Cunningham,  48  Fed.  614,  Judgment  confessed  by  attor- 
ney appearing  without  knowledge  of  maker  of  note,  already  satis- 
fled,  is  void;  Lapham  v.  Campbell,  61  GaL  800,  where  default  Judg- 
ment was  entered  in  another  State  upon  a  false  afSdavit  of  service 
of  summons,  the  same  may  be  shown  in  an  action  for  relief  against 
Judgment;  Great  West  M.  Co.  v.  Woodmas,  etc.,  M.  Co.,  12  Colo. 
58,  64,  61,  13  Am.  St  Hep.  210,  211,  216,  20  Pac.  775,  778,  Judgment 
rendered  without  service  and  upon  the  unauthorized  appearance 
of  an  attorney,  is  void;  Handley  v.  Jackson,  31  Or.  557,  65  Am.  St 
Rep.  842,  50  Pac.  917,  it  is  competent  to  hear  evidence  aliunde  of- 
fered for  purpose  of  overcoming  presumption  of  attorney's  author- 
ity to  enter  appearance;  Sherrard  v.  Nevius,  2  Ind.  243,  52  Aul 
Dec.  510,  suit  upon  Judgment  not  sustainable,  where  attorney  ap- 
peared for  a  former  member  of  a  partnership,  upon  whom  there 
was  no  service,  without  authority;  Beed  v.  Wright,  2  6.  Greene,  37, 
Judgment  and  sale  of  property  by  virtue  of  unconstitutional  laws, 
is  void;  Harshey  v.  Blackman,  20  Iowa,  172,  173,  182,  183,  185,  80 
Am.  Dec.  622,  523,  530,  531,  532,  decree  and  sale,  made  under  Judg- 
ment against  a  non- resident  who  had  no  notice  or  service,  and  for 
whom  attorneys  fraudulently  appeared  and  answered,  were  nul- 
lities; Pollard  V.  Baldwin,  22  Iowa,  332,  in  action  upon  a  foreign 
Judgment  defendant  may  show  that  he  was  not  in  fact  served 
with  process;  Newcomb  v.  Dewey,  27  Iowa,  390,  to  the  same  effect; 
Mastln  V.  Gray,  19  Kan.  463,  465,  469,  27  Am.  Rep.  152,  155,  158,  per- 
mitting defendant  to  impeach  deed.  Judgment  and  constable's  re- 
turn, by  showing  that  return  was  false,  and  proof  of  non-residence; 
Reynolds  y.  Fleming,  30  Kan.  112,  46  Am.  Rep.  89,  1  Pac.  65,  where 
attorney  appeared  for  defendant  without  authority.  Judgment  is 
void;  Baton  v.  Hasty,  6  Neb.  427,  29  Am.  Rep.  368,  evidence  that 
defendant  fraudulently  obtained  Judgment  of  revival  in  the  form 
it  was  rendered,  should  have  been  received;  Keeler  v.  Elston,  22 
Neb.  312,  34  N.  W.  892,  to  the  same  effect;  Price  v.  Ward,  25  N.  J. 
L.  229,  want  of  authority  in  attorney  who  appeared,  may  be  shown 
in  avoidance  of  Judgu  nt;  Kerr  v.  Kerr,  41  N.  Y.  275,  divorce 
granted  in  another  State,  neither  party  residing  there,  without  ser- 
vice upon  defendant  or  authorized  appearance  for  her,  is  invalid 
in  New  York;  Handley  v.  Jackson,  31  Or.  667,  65  Am.  St  Bep.  842, 
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50  Pac.  917,  evidence  to  negatlye  authority  of  attorney  to  enter  an  ap- 
pearance of  an  nnserred  defendant,  is  competent;  Latimer  y.  Lat- 
imer, 22  S.  O.  263,  a  judgment  recovered  by  an  attorney  without  au- 
thority or  knowledge  of  plaintiff,  may  be  set  aside  as  void;  Bowler  ▼. 
Huston,  30  Gratt.  275,  82  Am.  Bep.  679,  in  action  on  Judgment  ren- 
dered in  another  State,  it  is  competent  for  defendant  to  plead  and 
prove  that  he  was  not  summoned  and  did  not  appear  in  person  or 
by  attorney;  McBachem  v.  Brackett,  8  Wash.  655,  40  Am.  Bep.  925. 
36  Pac.  691,  setting  aside  decree  of  foreclosure,  where  defendant 
was  not  served  and  did  not  appear  or  authorize  the  appearance  ol 
attorneys;  Kaufmann  v.  Drezel,  56  Neb.  233,  76  N.  W.  561,  the  fact 
that  attorney's  appearance  was  unauthorised,  may  be  shown. 

Cited,  arguendo,  in  Melhop  v.  Doane,  81  Iowa,  400,  7  Am.  Bep. 
149,  action  not  maintainable  upon  Judgment  in  rem,  obtained  in 
another  State  against  defendant  neither  appearing  nor  personally 
served;  Sperry  v.  Beynolds,  65  N.  Y.  188,  applying  this  doctrine  to 
Judgments  rendered  by  Justices'  courts;  Ferguson  v.  Crawford,  70 
N.  Y.  258,  260,  26  Am.  Bep.  592,  594,  holding  recitals  of  Jurisdictional 
facts  in  record  of  Judgment  are  only  prima  fade  evidence;  Weber 
V.  Yancy,  7  Wash.  89,  34  Pac.  474,  a  void  discharge  in  insolvency 
proceedings  does  not  bar  action  obtained  on  Judgment.  Cited  gen- 
erally in  Osbom  v.  Michigan  A.  L.  B.  B.  Co.,  2  Flipp.  606,  F.  C. 
10,594. 

Approved  in  Brown  v.  Nichols,  42  N.  Y.  40,  in  dissenting  opinion, 
per  Grover,  J.,  majority  holding  Judgment  against  defendant,  who 
was  not  served  with  process,  had  no  knowledge  of  suit,  nor  author- 
ised attorney  to  appear,  cannot  be  attacked  collaterally  and  is  bind- 
ing; argruendo,  in  People  v.  Dowell,  25  Mich.  267,  in  dissenting  opin- 
ion. Cited  in  exhaustive  note,  75  Am.  Dec.  147,  149,  150;  also  5 
Am.  Dec.  245,  16  Am.  Dec.  100,  7  Am.  Bep.  136. 

Distinguished  in  Dale  v.  Bedfield,  23  Blatchf.  17,  22  Fed.  515. 
where  merchants  employed  agents,  to  appoint  attorneys,  bring  and 
control  suits  for^  the  recovery  of  duties.  Judgment  being  given 
against  merchants  for  failure  to  serve  bill  of  particulars,  they  were 
estopped  thereby;  Daily  v.  Doe,  3  Fed.  918,  holding  seizure  and  pos- 
session of  a  vessel  by  marshal  under  process  of  the  District  Court 
in  admiralty  proceedings,  is  notice  to  all  persons  interested;  Kansas 
City,  Ft.  S.  &  M.  B.  Co.  v.  Morgan,  76  Fed.  438,  47  U.  S.  App.  1, 
an  infant  suing  by  his  next  friend  is  bound  by  the  Judgment;  Horner 
V.  Doe,  1  Ind.  133,  48  Am.  Dec.  358,  where  record  showed  nothing; 
regarding  notice  to  infant  defendants,  Jurisdiction  will  be  presumed 
in  a  collateral  proceeding,  in  the  absence  of  proof  showing  want  of 
notice;  Wiley  v.  Pratt,  23  Ind.  633,  in  suit  to  set  aside  Judgment  and 
sale  of  property  on  the  ground  of  fraudulent  appearance  by  an 
attorney,  the  complaint  not  alleging  citizenship  in  another  State,  and 
the  existence  of  a  defense  to  the  merits,  was  demurrable;  Vilas  v. 
P.  &  M.  B.  B.  Co.,  123  N.  Y.  451,  20  Am.  St  Bep.  773,  25  N.  B.  943. 
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9  L.  R.  A.  Bil,  and  n.,  relief  may  be  sought  only  by  motion  in  the 
action  in  which  the  unauthorized  appearance  was  entered;  Jones  v. 
WllUamson,  5  Gold.  879,  where  attorney,  in  contemplation  of  law, 
was  counsel  for  complainants,  and  the  latter,  upon  reaching  ma- 
jority, did  not  show  diligence  in  attacking  judgment  Denied  in 
Sperry  t.  Reynolds,  65  N.  Y.  186,  this  rule  does  not  apply  to  a  judg- 
m«it  recovered  in  a  court  of  record. 

Coorts. —  Suit  for  an  injunction  in  a  State  court  which  has  been 
abandoned  and  discontinued,  will  not  enable  that  court,  upon  answer 
subsequently  filed,  to  take  jurisdiction,  and  award  the  property  to 
defendant,  especially  as  the  whole  matter  was  at  that  time  in  the 
Circuit  CJourt,  p.  188. 

Vendor  and  purchasefr  —  Fraud. —  If  a  worthless  promissory  note 
is  fraudulently  imposed  upon  vendor  as  part  of  cash  payment,  it 
would  seem  that  the  amount  of  note  remains  an  equitable  lien  upon 
land.  p.  188. 

6  How.  190-200  12  L.  S99,  PBASB  T.  DWIGHT. 

Bills  and  notes. —  Where  one  of  several  parties  named  in  a 
promissory  note  refused  to  be  a  payee  of  it,  and  was  treated  in  the 
delivery  and  negotiation  as  no  party  and  having  no  interest,  after 
indorsement  and  delivery  by  real  payees,  the  indorsee  had  a  right 
to  recover,  and  to  prove  the  facts  by  parol,  p.  197. 

Cited  and  approved  in  Mann  v.  Second  Nat  Bank,  34  Kan.  ^50,  10 
Pac  152,  where  note  appeared  on  its  face  to  belong  to  "  W.,  presi- 
dent "  but  in  fact  belonged  to  the  "  O.  M.  Co.,"  the  indorsement  "  C. 
li.  Co.,  by  W.,  president,"  was  sufficient  and  conveyed  title  free  from 
equities;  Lumberman's  Bank  v.  Pratt,  51  Me.  565,  where  "  Co."  was 
added  to  payee's  name  through  mistake  and  he  indorsed  note  In  his 
own  name,  he  was  liable  thereon;  Greenville  v.  Ormand,  51  S.  C.  72, 
64  Am.  St  Rep.  670,  28  S.  E.  56,  holder  of  negotiable  note  executed 
by  sureties  for  purpose  of  being  discounted  by  payee  who,  instead, 
indorsed  it  without  consideration,  may  recover. 

Distinguished  in  Rowe  v.  Putnam,  131  Mass.  282,  holding  maker 
of  check  not  liable  to  innocent  indorsee  holding  check  under  forged 
indorsement  of  payee'fif  name;  Rogers  v.  Ware,  2  Neb.  47,  the  holder 
of  a  bill  must  show  a  genuine  indorsement  by  the  payee  before  he 
can  recover;  Price  v.  Brown,  98  N.  Y.  394,  a  note  payable  to  order 
and  not  indorsed  is  presumed  to  have  been  delivered  to  payee  named, 
and  its  possession  by  a  third  party  will  be  deemed  to  be  in  trust. 

Bills  and  notes. —  Before  an  indorsee  may  recover  contents  of 
note  in  his  own  name,  he  must  show  he  has  acquired  a  property  in 
it,  by  transfer  from  original  payees  or  their  indorsers,  p.  198. 

liiscellaneous. —  Cited  erroneously  in  McAdams  v.  Massey,  1 
8medes  &  M.  662. 
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Appeal  and  error. —  Where  defendants  claim  separate  pieces  of 
property,  conveyed  at  different  times  by  separate  conveyances.  If 
decree  a^nst  them  Is  several,  It  Is  unnecessary  that  all  should  join 
in  appeal,  p.  203. 

Cited  and  practice  approved  In  Brewster  v.  Wakefield,  22  Uow. 
129,  16  L.  304,  holding,  parties  acquiring  liens  on  mortgaged  pro[>- 
erty  subsequent  to  mortgage  in  question,  were  not  necessary  parti<^ 
to  appeal;  Basket  v.  Hassell,  107  U.  S.  608,  27  L.  502,  2  S.  Ct  417,  an 
appeal  will  not  be  dismissed  because  of  the  omission  of  certain 
persons  who  were  parties  below,  having  no  Interest  in  the  proceed- 
ings; Hanrlck  v.  Patrick,  119  U.  S.  164,  80  L.  402,  7  S.  Ct  151,  an 
intervenor  is  not  a  necessary  party  to  an  appeal,  where  his  interest 
is  clearly  separable  and  distinct;  Mercantile  Trust  Co.  v.  K.  ft  0. 
By.  Co.,  58  Fed.  12,  13,  14,  16  U.  S.  App.  87,  upon  appeal  from  a 
decree  rendered  after  confirmation  of  foreclosure  sale  of  a  railroad, 
declaring  certain  certificates  a  prior  lien,  the  railroad  need  not  be 
joined;  Louisville,  N.  A.  &  C.  By.  Co.  t.  Pope,  74  Fed.  5,  46  U.  S. 
App.  25,  where  decree  was  so  far  separate  as  to  authorise  a  separate 
appeal  without  proceedings  for  severance;  Hall  v.  OambriU,  92  Fed. 
36,  where  agent  entitled  to  a  commission  joined  with  purchaser  in 
suit  to  compel  specific  performance,  either  might  appeal;  Guarantee 
Trust,  etc.,  Co.  v.  Buddington,  W.  &  Co.,  23  Fla.  518,  519,  2  Sa  887,  a 
party  aggrieved  in  his  separate  Interests  may  take  an  appeal  with- 
out joining  other  parties  adjudged  against  by  same  decree. 

Distinguished  in  Simpson  v.  Greeley,  20  WalL  157,  22  L.  389,  hold- 
ing where  the  interest  of  all  the  parties  to  a  joint  Judgment  is 
affected  thereby,  they  nfust  joint  in  appeal;  Wolf  y.  Murphy,  21  Neb. 
474,  32  N.  W.  304,  dismissing  petition  in  error  where  a  necessary 
party  ^as  not  joined;  St  Louis  United  Blevator  Co.  y.  Echols,  91 
Fed.  833,  where  deficiency  decree  was  against  mortgagor  and  itn 
grantee  who  by  the  deed  had  assumed  payment  of  mortgage  debt 
both  defendants  must  join  in  appeal. 

Supreme  Court  has  not  understood  the  words  "  final  decree "  re- 
specting appeals,  in  a  strict  and  technical  sense,  but  has  glT^i  to 
them  a  liberal  and  reasonable  construction,  p.  208. 

Cited  in  Bronson  v.  La  Crosse,  etc.,  B.  B.  Co.,  2  Black,  581,  17  L. 
360,  holding  decree  for  sale  of  mortgaged  premises  is  a  final  decree, 
and  right  of  appeal  cannot  be  suspended  by  cross-bills  between 
other  parties. 

Final  decree. —  When  the  decree  awards  to  plaintiff  the  right  to 
property  in  contest,  and  directs  it  to  be  delivered  up  or  sold,  or  pay- 
ment of  a  certain  sum  of  money,  and  complainant  is  entitled  to  have 
such  decree  immediately  executed,  it  is  a  final  decree,  although  so 
much  of  bill  is  retained  in  the  Circuit  Court  as  is  necessary  for  ad- 
justing, by  further  decree,  the  accounts  between  the  parties  pursu- 
ant to  the  decree  passed,  p.  204. 
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This  holding  has  been  extensively  relied  upon  by  the  authorities. 
In  the  Federal  courts  the  foUowing  affirm  and  apply  It:    Thomson  t. 
Dean,  7  WalL  846,  19  L.  95,  holding  decree  deciding  the  ownership 
o/  certain  stock,  and  awarding  immediate  execution,  leaving  only 
matters  of  account  to  be  adjusted,  a  final  decree;  French  v.  Shoe- 
maker, 12  WalL  98,  20  L.  271,  where  the  whole  law  of  a  case  is 
settled  by  a  decree,  it  is  final  so  far  as  respects  a  right  of  appeal; 
Fencb  y.  Hay,  22  WalL  246,  22  L.  856,  a  decree  setting  aside  a 
fraadolent  sale  and  charging  defendant  with  rents,  leaving  the 
amount  thereof  to  a  master,  was  a  final  decree;  Ohlcago,  etc.,  B.  B. 
Ck>.  T.  Fosdick,  106  U.  S.  71,  83,  27  L.  55,  64,  1  8.  Ot  12,  an  appeal 
may  lie  from  a  decree  of  foreclosure  and  sale  and  from  a  subse- 
quent decree  made  in  execution  of  prior  decree  and  correcting  errors 
therein;  Winthrop  Iron  Co.  v.  Meeker,  109  U.  8.  188,  27  L.  899,  8  8. 
est.  118,  a  decree  setting  aside  proceedings  at  a  meeting  of  stock- 
holdlen  and  board  of  directors  and  appointing  receiver  for  corpo- 
ration, reserving  further  directions  respecting  costs,  is  final    The 
Farmers'  Iioan  &  Trust  Ck>.,  Petitioner,  129  U.  8.  218,  82  L.  657,  9 
8.  Ot  266,  an  order  that  a  receiver  may  borrow  money  and  issue 
certiflcatee  therefor,  made  after  decree  of  foreclosure  and  appeal 
thereon,  is  a  final  decree  from  which  appeal  lies;  Hill  v.  Chicago  & 
B.  R.  R.  Co.,  140  U.  8.  54,  85  L.  832, 11  8.  Ct.  691,  a  decree  dismissing 
bill  as  to  certain  parties  for  want  of  equity  and  denying  relief  to 
complainant  "  upon  all  matters  and  things  in  controversy,  was  final 
as  to  all  matters  determined;  Lewisburg  Bank  v.  ShefFy,  140  U.  8. 
452,  85  li.  496,  11  8.  Ct  758,  a  decree  is  rendered  none  the  less  final 
because  the  ^urt  retains  the  funds  in  controversy  for  the  purpose  of 
distributing  it  as  decreed;  In  re  Place,  9  Blatchf.  871,  F.  C.  11,201,  an 
appeal  will  lie  from  an  order  rejecting  and  disallowing  claim  of  a 
creditor   against   estate  of    bankrupt;    Potter   v.    Beal,    50    Fed. 
863,  5  n.  8.  App.  49,  decree  directing  certain  papers  to  be  turned 
over  to  bank  president  and  to  receiver  was  final  and  appealable; 
Bmsh  Blectric  Co.   v.   Electric  Imp.   Co.,   51   Fed.   561,  7  U.   8. 
App.  208,  an  order  overruling  motion  to  be  dismissed  from  a  suit  for 
infringement,  was  a  final  decision;  New  Orleans  v.  Peake,  52  Fed. 
76,  '2  17.  8.  App.  403,  decree  confirming  receiver's  sale  final;  Standley 
V.  Boberts,  59  Fed.  840,  19  U.  8.  App    407,  orders  dismissing  inter- 
pleaders, and  auxiliary  petition  for  an   injunction  and  vacating 
temporary  injunction,  are  final  and  appealable;  Tuttle  v.  Claflin,  66 
Fed.  8,  26  U.  8.  App.  678,  a  decree  sustaining  certain  exceptions  to 
master's  report  and  adjudging  that  complainant  might  have  cause 
returned  to  master,  slTould  he  so  elect,  and  taxing  costs,  is  final; 
Salmon  v.  Mills,  66  Fed.  33,  27  U.  8.  App.  782,  a  Judgment  upon  issue 
raised  by  interplea  Is  subject  to  review;  Bust  v.  United  Water- 
Works  Co.,  70  Fed.  132, 36  U.  S.  App.  167,  a  Judgment  denying  petition 
of  receiver  to  have  a  Judgment  set  aside,  with  leave  to  come  in  and 
defend  action,  may  be  reviewed  as  writ  of  error;  Andrews  v.  Na- 
tional Foundry  &.  Pipe  Works,  78  Fed.  518,  34  U.  8.  App.  632,  a  de- 
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cree  flzlng  the  amomit  due  secured  and  nnsecnred  creditors,  and  ad- 
judging  the  means  of  satisfying  the  same,  was  final  and  appeal- 
able; Standard  Elevator  Go.  t.  Crane  Elevator  Co.,  76  Fed.  771,  772, 
778,  780,  46  n.  8.  App.  411,  decree  adjudging  ownership  of  patents  is 
in  claimant,  that  claims  of  patents  are  valid,  that  defendants  have 
infringed  them,  and  granting  a  perpetual  injunction  is  appealable  as 
a  final  decision;  The  Eugene,  87  Fed.  1008,  a  decree  in  admiralty 
awarding  llbellants  a  definite  sum,  adjudging  existence  of  lien  there- 
for, and  directing  sale  of  vessel  and  payment  of  proceeds  in  registry, 
to  await  further  order,  is  final  and  subject  to  appeal, 

State  court  citing  cases,  which  afllrm  and  apply  the  ml6»  are 
Jones  V.  Wilson,  54  Ala.  64,  where  demurrer  was  overruled  and 
decree  rendered  that  bill  contained  equity,  which  settied  the  merits 
against  defendant,  an  appeal  was  properly  taken;  Ex  parte  Branch, 
63  Ala.  386,  an  appeal  will  lie  from  a  decree  of  foreclosure  and 
sale;  Uoan  v.  Glenn,  1  Colo.  418,  Judgment  in  favor  of  interpleading 
claimants  in  an  attachment  suit  is  final;  Archer  v.  Hart,  6  Fla.  268, 
order  directing  sale  of  slave  and  distribution  of  proceeds,  will  sup- 
port an  appeal  before  the  carrying  out  of  the  order;  Whltaker  v. 
Sparkman,  30  Fla.  367,  11  So.  645,  an  order  requiring  administrator 
of  Insolvent  estate  to  pay  over  money  for  distribution,  is  appealable. 
Lalande  v.  McDonald,  2  Idaho,  287,  13  Pac.  348,  a  Judgment  of  non- 
suit is  a  final  Judgment  within  the  meaning  of  the  Idaho  code;  O.  ft 
N.  W.  Ry.  Co.  V.  Chicago,  148  UL  163,  85  N.  E.  883,  an  appeal  will 
lie  in  a  proceeding  to  condemn  land,  from  the  order  of  possession: 
Daboll  &  Johnson  v.  Field,  9  B.  I.  286,  an  appeal  may  be  taken 
from  an  order  of  distribution;  Gill  v.  Creed,  8  Cold.  298,  decree  fixing 
amount  due  claimants,  and  ordering  sale  of  land  attached,  was  final; 
Hipp  V.  Huchett,  4  Tex.  22,  a  decree  of  foreclosure  and  sale  is  re- 
garded as  final  upon  the  merits;  Merle  v.  Andrews,  4  Tex.  210,  de- 
cree to  establish  right  of  plaintiff  to  lands,  etc.,  ordering  their  con- 
veyance to  him,  and  decreeing  costs,  but  reserving  for  further  con- 
sideration portion  of  report  finding  a  certain  sum  due  plaintiff,  was 
final;  Cannon  v.  Hemphill,  7  Tex.  106,  a  decree  dividing  land  fn 
controversy,  entered  with  consent  of  parties,  was  final;  Bedus  v. 
Burnett,  59  Tex.  681,  decree  in  Chancery  Court,  against  executors, 
tinal;  Akerly  v.  Vilas,  24  Wis.  177,  1  Am.  Rep.  176,  an  order  of  a 
State  court,  transferring  a  cause  to  a  Federal  court,  is  appealable; 
Core  V.  Strlckler,  24  W.  Va.  694,  a  bill  of  review  will  lie  to  a  decree 
in  a  creditor's  suit,  which  ascertains  amounts  and  priorities  of  debts 
sought  to  be  established  as  liens;  in  Central  Trust  Co.  v.  Marietta 
&  N.  G.  R.  R.  Co.,  75  Fed.  206,  41  U.  S.  App.  339,  dissenting  opinion, 
majority  holding  decree  foreclosing  mortgage,  directing  a  sale,  and 
appointing  a  mast^  to  report  as  to  priority  of  receivers*  certificates 
over  mortgages,  not  final;  Randall  v.  Peckham,  11  R.  I.  607,  In  dis- 
senting opinion,  upon  the  question  of  what  is  a  final  decree;  Ryan  r. 
McT^od,  S2  Oratt.  381,  arguendo.  Cited  in  valuable  note  on  final 
and  interlocutory  Judgments  and  decrees,  60  Am.  Dec.  429,  430. 
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Explained  and  distinguished  In  the  following  cases:  Barnard  y. 
Gibson,  7  How.  667,  12  L.  860,  holding  decree  referring  amount  of 
damages  to  a  master,  but  not  dismissing  bill  nor  decreeing  costs, 
not  a  final  decree;  Craighead  y.  Wilson,  18  How.  202, 15  L.  333,  ref- 
erence to  a  master  to  state  accounts  between  the  parties,  not  such  a 
final  decree  as  could  be  appealed  from;  Beebe  y.  Russell,  19  How. 
287,  15  L.  660,  where  a  case  was  referred  to  a  master,  to  take  an 
account  of  rents  and  profits,  upon  eyidence,  and  report  results,  the 
decree  was  not  final;  McGourkey  y.  Toledo  &  Ohio  By.,  146  U.  S. 
546,  547,  548,  36  L.  1083,  1084,  13  8.  Ct  173,  dismissal  of  Interyenor's 
petition  not  a  final  decree;  In  Bostwlck  y.  Brlnkerhotf,  106  U.  8.  4, 
27  K  74, 1  8.  Ct.  16»  holding  a  Judgment  of  reyersal  by  a  8tate  court, 
with  leaye  for  further  proceedings,  not  subject  to  reylew;  Grant  y. 
Phoenix  Ins.  Co.,  106  U.  8.  431,  27  L.  238,  1  8.  Ct.  416,  a  decree  of 
foreclosure,  which  neither  finds  the  amount  due  nor  orders  the  sale 
of  the  property.  Is  not  final;  Burlington,  etc,  By.  Co.  y.  Simmons, 
123  U.  8.  55,  31  L.  74,  8  8.  Ct  59,  a  decree  of  foreclosure,  without 
ordering  sale,  directing  a  continuance  for  further  order  and  decree, 
upon  the  coming  In  of  master's  report.  Is  not  final;  Keystone,  etc., 
Iron  Co.  y.  Martin,  132  U.  8.  93,  97,  33  L.  276,  277,  10  8.  Ct  33,  34, 
a  decree  ordering  a  perpetual  Injunction  and  an  account  before 
a  master,  not  final  or  appealable;  Norton  y.  Hood,  12  Fed  765, 
orders  granting  or  refusing  Injunctions  are  not  appealable;  Gunn  y. 
Black,  60  Fed.  160,  19  U.  8.  App.  489,  an  order  made  for  the 
purpose  of  executing  a  decree,  but  reserylng  final  action  until  report 
of  commissioner,  may  not  be  rey lowed  on  appeal;  Marden  y.  Camp- 
bell, etc.,  Co.,  67  Fed.  812,  33  U.  8.  App.  123,  a  decree  claiming  cer- 
tain claims  of  a  patent  yalld  and  Infringed,  others  yalld,  and  still 
others  not  Infringed,  does  not  glye  right  of  appeal  until  final  dis- 
position after  accounting;  Dayle  y.  Dayle,  52  Ark.  227,  20  Am.  8t. 
Bep.  172,  12  8.  W.  559,  dismissing  appeal  when  decree  In  ejectment 
proceedings  looked  to  further  judicial  action  before  Its  execution; 
Bellamy  y.  Bellamy,  4  Fla.  258,  dismissing  appeal  from  order  di- 
recting money  to  be  paid  Into  court  ousting  trustee  and  appointing 
a  receiver  for  property  declared  to  be  held  In  trust;  Huntington  y. 
Moore,  1  N.  Mex.  474,  In  an  action  by  widow  against  deceased  hus- 
band's partner,  to  compel  an  accounting,  an  order  requiring  pay- 
ment of  plaintiff's  support  pending  settlement  is  not  appealable; 
Bx  parte  Farrars,  13  8.  C.  259,  decree  ascertaining  that  certain 
moneys,  with  interest  were  In  the  hands  of  an  assignee  and  applica- 
ble to  an  admitted  debt  not  a  final  money  decree;  Bent  y.  Bilranda, 
8  N.  Mex.  83,  84,  85,  42  Pac.  92,  93,  decree  establishing  complain- 
ant's Interest  In  certain  lands,  but  reserving  adjudication  "as  to 
Its  partition  until  a  future  term,"  not  final  and  may  be  vacated. 

Api>6al  and  error. —  A  decree  is  not  final  where  money  is  directed 
to  be  paid  into  court,  or  property  delivered  to  a  receiver,  or  held 
in  trust  to  be  delivered  to  a  new  trustee,  or  caseR  of  a  like  descrip- 
tion; such  decree  is  interlocutory  only  and  not  appealable,  p.  204. 
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Cited  and  relied  upon  in  Grant  ▼.  Phoenix  Ins.  Ck>.,  106  U.  S.  432, 
27  lu  238,  1  S.  Gt  416,  holding  a  decree  of  foredosore  which  neither 
finds  the  amount  due  nor  orders  the  sale  of  the  property,  is  not  final; 
Louisiana  Nat.  Bank  y.  Whitney,  121  U.  a  286,  80  L.  961,  7  &  Ot 
807,  an  order  directing  the  payment  into  court  of  a  garnishee  fund, 
pending  the  determination  of  the  right  to  it,  is  not  a  final  decree; 
Smith  y.  Vulcan  Iron  Works,  165  U.  S.  524,  41  L.812, 17  S.Gt410,and 
Beayes  y.  Gliyer,  168  U.  8.  704,  42  L.  1212,  18  8.  Gt  945,  dismissing 
writ  of  error  and  appeal  from  Interlocutory  decree;  Dufour  y.  Lang. 
54  Fed.  916,  2  TJ.  8.  App.  477,  a  decree  remoylng  liquidators  of  a 
corporation,  and  appointing  receiyers  haying  in  addition  powers  and 
duties  of  liquidators,  is  not  final;  Florida  Gonst.  Go.  y.  Young,  50 
Fed.  722,  11  U.  8.  App.  683,  an  order  appointing  a  recelyer  Is  not 
appealable;  Nacoochee  Hydraulic  M.  Go.  y.  Dayls,  40  Ga.  819,  writ  of 
error  will  not  lie  from  order  dlssolylng  an  injunction;  Goates  y.  Gun- 
ningham,  80  IlL  468,  a  writ  or  error  will  not  lie  to  reyerse  a  decree 
appointing  a  receiyer  but  settling  no  rights;  Tolman  y.  Jones,  114 
IlL  153,  28  N.  B.  465,  an  Interlocutory  order  for  the  holding  and 
preseryation  of  property  during  litigation  is  not  the  subject  of  ap- 
peal; Ghlcago  8teel  Works  y.  Illinois  Steel  Go.,  153  IlL  14,  38  N.  E. 
1035,  decree  appointing  receiyer,  under  the  facts  of  the  case,  held 
to  be  interlocutory;  Greeley  y.  Mo.  P.  Ry.  Go.,  128  Mo.  163,  27  8.  W. 
615,  under  the  laws  of  Missouri  an  appeal  will  not  Ue  from  an  order 
appointing  a  receiyer;  Guardian  Sayings  Bank  y.  Reilly,  8  Mo.  App. 
548,  dismissing  writ  of  error  dated  from  a  subsequental  order;  Steel 
y.  Holllday,  18  Or.  153,  an  order  Requiring  a  receiyer  to  Join  an  ad- 
ministrator in  the  sale  of  certain  property,  is  not  appealable;  United 
States  y.  Ghurch,  5  Utah,  896,  16  Pac.  724,  an  order  appointing  a  re- 
ceiyer is  not  a  final  decree.  Gited,  arguendo,  in  Bissell  Garpet-Sweep^ 
Go.  y.  Goshen  Sweeper  Go.,  72  Fed.  551,  43  U.  8.  App.  47,  holding  an 
order,  so  modifying  a  decree  as  to  pro  tanto  dissolve  original  Injunc- 
tion, is  an  appealable  Interlocutory  order  within  the  act  of  Feb- 
ruary, 1895;  Kilpatrick  y.  Kansas  Gity  &  B.  R.  R.  Go.,  38  Neb.  64t 
41  Am.  St  Bep.  757,  57  N.  W.  671,  an  Interlocutory  order.  In  suit 
pending  in  a  Federal  court,  not  a  bar  to  litigation  of  the  same  mat- 
ter In  State  court;  Baird  y.  Turnpike  Go.,  1  Lea,  397,  an  order  ap- 
pointing a  receiyer  is  not  such  an  Interlocutory  order  or  decree  aR 
may  be  superseded  under  the  code;  Chase  v.  Drlyer,  92  Fed.  784, 
cited  in  general  discussion  of  final  and  interlocutory  decrees. 

Modified  in  Smith  y.  Vulcan  Iron  Works,  165  U.  8.  524,  41  L.  812, 
17  8.  Gt.  410,  under  section  7  of  the  act  of  1891,  an  appeal  may  be 
taken  from  an  interlocutory  order  or  decree  granting  or  continuing 
an  injunction;  Richmond  y.  Atwood,  52  Fed.  21,  5  U.  8.  App.  1,  17 
L.  R.  A.  618,  to  the  same  effect. 

Clrcnit  Courts,  in  framing  and  carrying  into  execution  their  in- 
terlocutory orders,  should  keep  in  view  the  difference  between  the 
right  of  appeal,  as  practlyed  in  the  English  chancery  Jurisdiction, 
and  as  restricted  by  act  of  Gongress,  p.  205. 
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Olted,  arguendo,  In  BlBsell  Garpet-Sweeper  Oo.  v.  Goshen  Sweeper 
<>>.,  72  Fed.  547,  666,  43  U.  S.  App.  47,  holding  an  order  so  modify- 
ing decree  aa  to,  pro  tanto,  diasolye  the  original  injunction,  is  an  ap- 
pealable interlocutory  order  within  the  act  of  February,  1895. 

Appeal  and  error. —  Appeals  to  the  House  of  Lords  may  be  taken 
from  an  interlocutory  order  of  the  chancellor,  which  decides  a  right 
of  property  in  dispute,  p.  205. 

Cited,  arguendo,  in  Smith  v.  Vulcan  Iron  Works,  166  U.  S.  624, 
41  Li.  812,  17  S.  Ot  410,  and  Richmond  y.  Atwood,  62  Fed.  26,  6 
U.  8.  App.  1,  17  L.  R.  A.  620. 

Appeal  and  error. —  In  Federal  courts,  right  of  appeal  is  by  law 
limited  to  flnal  decrees,  p.  205. 

Followed  in  United  States  t.  Oirault,  11  How.  82,  18  L.  682,  dls- 
misaing  writ  of  error  where  Joint  action  upon  a  bond  where  case 
was  not  finally  disposed  of  with  respect  to  all  the  parties. 

Appeal  and  error. —  The  object  and  policy  of  the  acts  of  Congress 
in  relation  to  appeals,  have  been  to  save  the  expense  and  delays  of 
repeated  appeals  in  the  same  suit,  p.  206. 

Cited  in  McLlsh  v.  Roff,  141  U.  S.  666,  36  L.  894,  12  S.  Ct  120, 
under  section  5  of  the  act  of  March  3,  1891,  the  appeal  or  writ  of 
error  can  be  taken  only  after  flnal  Judgment;  Bissell  Carpet  Sweeper 
Co.  V.  GkMShen  Sweeper  Co.,  72  Fed.  553,  43  U.  S.  App.  47,  arguendo. 

ClTColt  Courts  should  properly  announce  their  opinion  in  an  in- 
terlocutory order,  and  withhold  decree  setting  aside  titles  and  con- 
Teyances,  until  the  case  is  ready  for  flnal  decree,  p.  206. 

Cited  in  Raihx>ad  Co.  v.  Swasey,  23  Wall.  410,  411,  23  L.  137,  hold- 
ing an  interlocutory  order  announcing  the  court's  opinion  as  to  the 
rights  of  the  parties,  not  a  flnal  decree;  Bx  parte  Ely  ton  Land  Co., 
101  Ala.  92,  15  So.  940,  criticising  the  contrary  practice;  Jones  y. 
Wilson,  64  Ala.  56,  arguendo. 

6  How.  206-209,  12  L.  406,  PERKINS  v.  FOURNIQUBT. 

Final  decree. —  Circuit  Court  decree  is  not  flnal  which  directs 
that  complainants  were  entitled  to  two-sevenths  of  certain  property, 
referring  the  matter  to  a  master  to  state  an  account,  and  reserving 
all  other  matters  in  controversy  until  the  coming  in  of  master's  re- 
port, p.  206. 

Cited  and  followed  in  Craighead  v.  Wilson,  18  How.  200,  16  L. 
333,  holding  reference  to  a  master  to  state  accounts  between  the 
parties,  not  such  a  flnal  decree  as  could  be  appealed  from;  Key- 
stone Iron  Co.  V.  Martin,  132  U.  S.  93,  94,  83  L.  276,  10  S.  Ct  32,  38, 
a  decree  ordering  a  perx)etual  injunction  and  an  account  before  a 
master,  not  flnal  or  appealable;  McGourkey  v.  Toledo  &  O.  Ry.,  146 
U.  S.  647,  36  L.  1084,  18  S.  Ct  173,  dismissal  of  Intervener's  petition 
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not  a  final  decree;  Lockwood  v.  Wickes,  75  Fed.  119,  86  U.  8.  App. 
321,  a  decree  snstalning  a  patent,  declaring  infringement,  awarding 
a  perpetual  injunction,  and  referring  cause  to  master  to  report 
profits,  Is  not  final;  Oohn  &  Weis  v.  Hamlet,  44  Ark.  846,  an  order 
sustaining  demurrer  to  complaint  In  replevin,  iUgmiaging  complaint 
and  directing  writ  of  Inquiry  to  assess  defendant's  damages,  is  not 
final;  Rochat  y.  Gee,  91  OaL  868,  27  Pac  671,  dismissing  appeal  from 
order  approving  receiver's  preliminary  account;  Bellamy  y.  Bellamy, 
4  Fla.  251,  dismissing  appeal  from  order  directing  money  to  be  paid 
into  court,  ousting  trustee  and  appointing  a  receiver  for  property 
declared  to  be  held  in  trust;  Dorsey  y.  Thompson,  87  Md.  50,  an 
order  renewing  and  continuing  a  former  order  of  sale,  not  a  final 
decree;  Brown  v.  Minn.  Thresher  Mfg.  Co.,  44  Minn.  825,  46  N.  W. 
561,  dismissing  appeal  from  an  Interlocutory  order  of  administra- 
tive nature,  made  in  course  of  insolvency  proceedings;  Bent  y.  Mi- 
randa, 8  N.  Mex.  83,  84,  85,  42  Pac  92,  98,  decree  establishing  com- 
plainant's interest  in  certain  land,  but  reserving  adjudication  "as 
to  its  partition  until  a  future  term,"  not  final,  and  may  be  vacated. 
Cited  in  Fourniquet  v.  Perkins,  16  How.  85,  14  Lu  855,  where  the 
same  case  was  again  before  the  Supreme  Court  Approved  in  West 
v.  Smith,  8  How.  418,  12  L.  1135,  arguendo.  Approved  in  the  follow- 
ing dissenting  opinions:  Chappell  v.  Funk,  57  Md.  481,  majority  en- 
tertaining an  appeal  from  an  order  overruling  demurrers,  and  direct- 
ing defendant  to  answer;  Quidnick  Co.  v.  Chafee,  18  B.  I.  401. 
majority  holding  decree  authorizing  sale  of  trust  estate,  though  pre- 
scribing no  time,  place  or  manner  of  sale,  was  final  and  could  not  be 
altered  by  a  single  judge.  Cited  in  valuable  note  on  final  and  Inter- 
locutory judgments  and  decrees,  60  Am.  Dec  428,  429. 

Distinguished  in  Grant  v.  B.  &  W.  B.  B.  Co.,  60  Fed.  797,  2  U.  S. 
App.  182,  holding  complainants  might  appeal  from  decree  dismiss- 
ing an  auxiliary  bill;  Cannon  v.  HempliiU,  7  Tex.  196,  a  decree  di- 
viding land  in  controversy,  entered  with  consent  of  parties,  was 
final;  Chase  v.  Driver,  92  Fed.  784,  decree  ordering  sale  of  specific 
property  is  final,  although  referring  case  to  master  to  state  account 

Interlocutory  orders  and  decrees  remain  under  the  control  of  the 
court  making  them,  and  subject  to  their  revision,  until  the  whole 
matter  in  controversy  is  disposed  of  by  final  decree,  p.  209. 

Cited  in  Magic  Bufile  Co.  v.  Blm  City  Co.,  14  Blatchf.  117,  F.  a 
8,950,  holding,  upon  report  of  master,  the  court  may  direct  a  further 
Investigation;  Wooster  v.  Handy,  22  Blatchf.  810,  21  Fed.  68,  the 
court  has  power  to  vacate  interlocutory  decrees;  Thompson  v. 
Mylne,  4  La.  Ann.  211,  a  preparatory  decree,  prescribing  the  manner 
of  proceeding  necessary  to  arrive  at  a  final  decision,  cannot  have  the 
force  of  res  judicata;  Forbes  v.  Tuckerman,  115  Mass.  120,  the  jus- 
tice overruling  a  demurrer,  may  order  defendant  to  answer,  pending 
iippeal  from  decree:  arguendo,  In  Beed  v.  Ijawreuce.  29  Fed.  922,  It 
is  the  court's  duty  to  correct  any  error  which  it  may  conceive  it 
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has  fiUlen  Into,  at  any  time  before  final  decree;  Oellnloid  lilfg.  Go. 
y.  Oellonite  Mfg.  Oo.,  40  Fed.  477,  to  the  same  effect 

Appeal  a&d  error. —  Upon  appeal  from  a  final  decree,  every  mat- 
ter In  dispute  will  be  open  to  the  parties  in  the  Supreme  Ctourt,  and 
may  all  be  heard  and  decided  at  the  same  time,  p.  209. 

6  How.  209-212,  12  L.  406,  PULLIAM  Y.  OHBISTIAN. 

Final  decree. —  Decree  setting  aside  deed  made  before  bankruptcy 
of  maker,  directing  trustees,  under  deed,  to  deliver  to  assignee  all 
property  undisposed  of,  and  directing  an  account,  but  not  deciding 
trustees'  liability  therefor,  is  not  final  or  appealable,  pp.  211,  212. 

Cited  and  followed  in  Craighead  v.  Wilson,  18  How.  201,  15  L. 
333,  holding  reference  to  a  master  to  state  accounts  between  parties, 
not  such  a  final  decree  as  could  be  appealed  from;  Keystone  Iron 
Co.  V.  Martin,  132  U.  S.  98,  94,  33  L.  276,  10  S.  Ct  32,  88,  a  decree 
ordering  a  perpetual  Injunction  and  an  account  before  a  master, 
not  final  or  appealable;  McGourkey  v.  Toledo  &  O.  By.,  146  U.  S. 
547,  86  L.  1084,  13  S.  Ct  173,  dismissal  of  intervener's  petition  not 
a  final  decree;  McLean  v.  Clark,  23  Fed.  862,  overruling  of  demurrer 
not  a  final  decree  so  as  to  entitle  plaintiff  to  tax  a  docket  fee;  Gray 
V.  Palmer,  9  CaL  635,  decree  adjudging  the  existence  of  certain  part- 
nerships and  directing  an  account  to  be  taken,  not  final;  Bellamy  v. 
Bellamy,  4  Fla.  251,  dismissing  appeal  from  order  directing  money 
to  be  paid  into  court  ousting  trustee,  and  appointing  a  receiver  for 
property  declared  to  be  held  in  trust;  Dorsey  v.  Thompson,  87  Md. 
60,  an  order  renewing  and  continuing  a  former  order  of  sale  is  not 
a  final  decree;  Forbes  v.  Tuckerman,  115  Mass.  120,  the  Justice  over- 
ruling a  demurrer  may  order  defendant  to  answer,  pending  appeal 
ftom  decree.  Approved  in  Chappell  v.  Funk,  57  Md.  481,  in  dissent- 
ing opinion,  majority  entertaining  an  appeal  from  an  order  overrul- 
ing demurrers  and  directing  defendant  to  answer.  See  note,  60  Am. 
l>ec  429. 

Distinguished  in  Potter  v.  Beal,  50  Fed.  863,  5  U.  S.  App.  49,  hold- 
ing decree  directing  certain  papers  to  be  turned  oyer  to  bank  pres- 
ident and  receiver,  final  and  appealable;  Cannon  v.  Hemphill,  7 
Tex.  195,  a  decree  dividing  land  in  controversy,  entered  with  con- 
sent of  parties,  was  flnaL 

Miscellaneous. —  Cited  in  Bent  v.  Miranda,  8  N.  Mex.  84,  42  Pac. 
92,  arguendo. 

6  How.  212-228,  12  L.  409,  BANK  OF  MSTBOPOLIS  v.  NHW  ENG- 
LAND BANK. 

Banks  and  banking. —  If  negotiable  paper,  not  due,  delivered  to 
a  bank  merely  for  collection,  be  sent  by  such  bank  to  another  bank 
for  collection,  without  notice  that  it  does  not  belong  to  former,  lat- 
ter may  retain  pa];>er  and  its  proceeds  to  satisfy  a  claim  for  a  general 
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balance  against  the  former,  tf  that  balance  has  been  allowed  to  arise 
and  remain  on  the  faith  of  rec^ving  payment  from  sach  collec- 
tions, pursuant  to  a  usage  between  the  two  banks,  p.  227. 

Cited  and  followed  in  Kelly  y.  Phelan,  6  DiU.  288,  F.  O.  7,673^  es- 
tablishing a  banker's  lien  against  an  assignee  in  bankruptcy;  Yick- 
rey  v.  State  Savings  Assn.,  21  Fed.  773,  where  facts  were  within  the 
above  rule;  Wyman  v.  Colorado  Nat.  Bank,  5  Oolo.  86»  upon  facts 
almost  identical  with  those  of  principal  case;  Goors  v.  Grerman  Nat. 
Bank,  14  Colo.  206,  23  Pac.  329,  where  A.  indorsed  drafts  hi  blank 
to  B.  for  collection,  and  B.  wrongfully  sold  them  to  0.,  the  latter 
having  no  knowledge  of  B.*s  want  of  ownership,  is  invested  with  a 
good  title;  Tourtelotte  v.  Brown,  1  Colo.  App.  418,  29  Pac  133,  knowl- 
edge on  the  part  of  a  holder  of  negotiable  paper  that  would  invali- 
date his  title,  must  be  affirmatively  established;  Wood  v.  Boylston 
Nat  Bank,  129  Mass.  360,  37  Am.  Rep.  367,  where  an  attorney,  hav- 
ing a  note  for  collection,  deposited  it  in  a  bank  for  collection,  with- 
out stating  for  whose  account,  and  the  bank  credited  the  attorney 
with  amount  collected,  ovener  of  note  could  not  recover  from  bank; 
Carroll  v.  Bank,  80  W.  Va.  524,  528,  532,  8  Am.  St  Rep.  105,  109,  112. 
4  S.  B.  443,  446,  448,  where  draft  was  sent  by  one  bank  to  another 
for  collection  without  notice  of  ownership  in  a  third  party,  coUect- 
ing  bank  had  a  right  to  credit  amount  to  remitting  bank's  account 
Cited  in  Sparhawk  v.  Drexel,  12  Bank.  Reg.  460,  22  Fed.  Oaa.  863, 
in  collection  of  authorities  establishing  a  banker's  general  lien; 
Studebaker,  etc.,  Mfg.  Co.  v.  First  Nat  Bank,  42  S.  W.  574  (Tex. 
Civ.  App.),  under  course  of  dealing  shown  to  have  existed,  bank  had 
right  to  retain  and  collect  notes  as  against  firm  depositing  them  as 
collateral  security. 

Distinguished  In  .Tones  &  Co.  v.  Milliken,  41  Pa.  St  255,  where 
banker,  acting  only  as  agent  to  transmit,  sent  draft  to  banker  In 
another  city  for  collection,  upon  failure  of  correspondent,  the  col- 
lecting banker  was  liable  to  owner.  Denied  In  McBride  v.  Farmers' 
Bank,  26  N.  Y.  454,  the  above  rule  has  not  been  adopted  in  New 
York;  collecting  bank  obtains  no  better  title  than  remitting  bank, 
unless  a  purchaser  for  value,  without  notice. 

Banks  and  banking. —  Upon  above  state  of  facts,  if  collecting 
bank  had  notice  that  transmitting  bank  acted  merely  as  agent,  it 
is  not  entitled  to  retain  against  the  real  owners,  unless  credit  was 
given  or  balances  suffered  to  remain  In  the  hands  of  the  transmit- 
ting bank  to  be  met  by  the  negotiable  paper  transmitted  or  ex- 
pected to  be  transmitted  In  the  usual  course  of  dealings  between  the 
two  banks,  p.  227. 

Cited  and  principle  applied  in  Bury  v.  Woods,  17  Mo.  App.  253, 
a  case  Involving  similar  facts;  Cecil  Bank  v.  Farmers'  Bank,  22  Md. 
155,  156,  holding  indorsement  '*  for  collection,"  notice  of  indorser's 
ownership;  Miller  v.  F.  &  M.  Bank,  30  Md.  401, ^refusal  of  instruc- 
tion embracing  the  above  rule  was  error;  Fisher  v.  Brown,  104  Mass. 
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261,  6  Am.  Rep.  237,  a  broker  buying  stock  on  order  from  another 
broker,  knowing  or  having  reason  to  know  that  the  latter  Is  acting 
as  an  agent,  cannot  hold  stock  for  such  agent's  debts:  Freeman's 
Bank  ▼.  Nat  Tube  Works,  151  Mass.  418,  21  Am.  St.  Rep.  464,  24 
N.  B.  779,  an  Indorsement  for  "  collection  and  credit "  is  restrictive; 
Douglas  V.  First  Nat  Bank,  17  Minn.  40,  where  W.  kept  a  deposit 
in  the  name  of  S.,  the  bank  was  not  authorized  to  charge  up  note 
held  against  S.,  unless  misled  by  W.'s  conduct,  and  relying  upon 
deposit  for  payment  of  note;  Odell  v.  Gray,  16  Mo.  343,  denying 
right  of  holder  to  retain  as  against  real  owners,  where  it  was  not 
shown  that  credit  was  given  on  faith  of  note;  MlUiken  v.  Shapleigh, 
:i6  Mo.  601,  88  Am.  Dec.  174,  where  there  was  no  mutual  agreement 
or  previous  dealings  between  bankers,  and  no  advance  made  on 
faith  of  particular  bills  remitted  for  collection,  the  owner  may  re- 
cover; arguendo,  in  United  States  v.  State  Nat  Bank,  96  U.  S.  35, 
24  li.  648,  the  government  cannot  hold  the  money  of  an  Innocent 
party  which  has  gone  into  its  treasury  through  fraud  of  its  agent; 
Stevenson  v.  Bank,  113  N.  O.  487,  18  S.  B.  696,  where  arrangements 
between  banks  was  that  each  should  remit  daily  for  items  collected, 
collecting  bank  had  no  right  as  against  owner  of  paper  sent  for  col- 
lection. Glted  in  the  following  valuable  notes:  34  Ana.  Dec.  316, 
4  Am.  St  Rep.  203,  14  Am.  St  Rep.  583. 

Limited  in  Hackett  v.  Reynolds,  etc.,  114  Pa.  St  334,  6  AtL  691, 
holding  collecting  bank  liable  to  owner  of  note,  where  no  advances 
or  credit  was  made  to  correspondent  on  faith  of  it;  Blaine,  etc.  v. 
Bourne,  etc.,  11  R.  I.  120,  23  Am.  Rep.  430,  paper  sent  only  for  col- 
lection renuilns  the  property  of  sender,  as  to  all  persons  having 
notice. 

6  How.  228-248,  12  L.  416,  BBIN  v.  HBATH. 

Husband  and  wife.—  Where  a  wife  mortgaged  her  property,  and 
then  sought-  relief  in  chancery  upon  the  ground  that  the  contract 
was  void  in  consequence  of  her  disability  to  bind  herself  for  her 
husband's  debts,  under  the  laws  of  Louisiana,  equity  will  not  re- 
lieve as  against  a  lender  acting  in  good  faith  under  assurances  that 
the  loan  was  for  the  exclusive  use  of  the  wife,  pp.  239-248. 

Cited  and  approved,  Williams  v.  Paine,  169  U.  S.  75,  42  L.  667,  18 
S.  Ct  287,  holding,  where  land  was  purchased  under  a  power  of 
attorney  from  a  married  woman,  who  received  the  purchase  price, 
her  heirs  could  not  repudiate  the  sale  on  the  ground  that  power  of 
attorney  was  revoked  by  the  war;  Henry  v.  Ganthreaux,  32  La. 
Ann.  1113,  holding  married  woman,  examined  and  authorized  under 
act  of  1855,  having  obtained  loan  by  fraudulent  means,  estopped 
from  pleading  incapacity.  Approved  in  Belouguet  v.  Lanata,  13  La. 
Ann,  6^  7,  in  dissenting  opinion,  majority  holding  under  reservation 
In  marriage  contract  wife  could  not  mortgage  dotal  property  to 
pay  off  mortgage  debts,  binding  on  the  property,  and  Incurred  for 
her  own  use  and  benefit.    Cited  in  note,  58  Am.  Dec.  115. 
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Distinguished  in  Bisland  y.  ProYOsty,  14  La.  Ann.  170,  holding 
rules  laid  down  in  principal  case  gOYem  only  in  chancery  proceed- 
ings. 

Equity  pleading^.—  It  is  no  objection  to  a  bill  brought  by  a  wife 
to  set  aside  a  contract,  claimed  to  be  Yoid  on  account  of  her  dis- 
ability, That  her  husband  is  made  a  party.  He  acts  only  as  her 
prochein  ami,  p.  239. 

Cited  and  approYed,  Michan  y.  Wyatt,  21  Ala.  831,  holding  where 
bill  concerns  only  the  separate  estate  of  wife,  the  decree  is  condu- 
slve  on  her,  although  the  husband  was  joined;  Sawyers  y.  Baker, 
72  Ala.  54,  statutory  proYislon  that  a  married  woman  must  sue,  or 
be  sued  alone,  where  suit  relates  to  her  separate  estate,  has  no 
reference  to  suits  in  equity. 

Equity  pleading.— Where  the  wife  complains  of  the  husband, 
and  asks  relief  against  him,  she  must  use  the  name  of  some  other 
person  in  prosecuting  the  suit;  but  where  the  acts  of  the  husband 
are  not  complained  of,  he  would  seem  to  be  the  most  suitable  per- 
8on  to  unite  with  her  in  the  suit  This  is  a  matter  of  practice  within 
the  discretion  of  the  court,  p.  240. 

Cited  In  Barber  y.  Barber,  21  How.  689,  16  L.  228,  holding  a  wife 
separated  from  husband  by  decree  of  divorce  a  mensa  et  thoro,  may, 
by  her  best  friend,  sue  for  alimony  decreed  as  an  Incident  to  such 
divorce;  Douglas  v.  Butler,  6  Fed.  228,  holding  where  wife's  inter- 
est in  suit  is  antagonistic  to  that  of  husband,  she  should  file  bill  by 
next  friend,  and  make  husband  defendant,  Michan  v.  Wyatt,  21 
Ala.  827,  refusal  by  court  of  leave  to  strike  out  name  of  husband 
as  complainant,  and  insert  that  of  some  person  as  next  friend,  was 
not  error.  Denied  in  Johnson  v.  Vail,  14  N.  J.  Eq.  426,  holding 
husband  cannot  be  joined  in  bill  by  wife  for  the  protection  of  bet 
separate  property  against  husband's  creditors. 

Harried  women.—  Where  a  feme  covert,  by  the  forms  of  law,  has 
conveyed  her  property,  she  can  avoid  the  effect  of  such  conveyance 
only  by  showing  mistake  and  fraud,  p.  241.  Approved  in  Callahan 
V.  Patterson,  4  Tex.  68,  51  Am.  Dec.  716,  in  dissenting  opinion,  ms^ 
jorlty  holding  privy  examination  of  the  wife  indispensable  to  the 
conveyance  of  her  separate  property. 

Husband  and  wife.— Under  the  law  of  Toro,  a  married  woman 
could  not  bind  herself  as  security  for  her  husband,  although  the 
debt  was  converted  to  her  benefit,  p.  243. 

Cited  in  Hollis  v.  Francois,  5  Tex.  204,  51  Am.  Dec.  767,  arguendo, 
In  general  discussion. 

Harried  women.— Where  a  wife  mortgaged  property,  and  the 
question  did  not  turn  upon  her  doing  so  as  her  husband's  surety, 
lender  need  not  prove  that  loan  inured  to  her  separate  use^  but  the 
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application  of  the  money  may  be  proved  with  a  view  of  establish- 
ing collusion  and  fraud,  p.  242. 

Bqiiity.—  The  equitable  powers  of  this  court  can  never  be  exerted 
in  behalf  of  one  who  has  acted  fraudulently,  or  who  by  deceit  or 
any  unfair  means  has  gained  an  advantage,  p.  247. 

Cited  and  principle  applied  in  Kitchen  v.  Raybum,  19  WalL  263, 
22  Li.  67,  holding  where  a  person  sold  land  for  certain  bond  fraudu- 
lently represented  to  be  good,  receiving  at  the  same  time  other  bonds 
to  be  held  in  trust,  equity  would  not  compel  an  execution  of  the 
trust.  Approved  In  Belouguet  v.  Lanata,  13  La.  Ann.  6,  arguendo, 
in  dissenting  opinion. 

I*aw  protects  a  married  woman,  but  it  gives  her  no  license  to  com- 
mit a  fraud  against  the  rights  of  an  innocent  party,  p.  248. 

Cited  and  applied  in  Cravens  v.  Booth,  8  Tex.  249,  58  Am.  Dec. 
113,  holding  voluntary  acts  and  representations  of  a  married  woman, 
made  to  deceive,  and  deceiving  others  to  their  prejudice,  are  bind- 
ing upon  her;  Chubb  v.  Johnson,  11  Tex.  477,  refusing  to  rescind 
sale  of  separate  property  made  by  a  married  woman;  Klein  v. 
Glass,  53  Tex.  44,  a  deed  of  trust  by  a  married  woman  to  secure 
future  advances  to  be  made  to  the  husband,  is  valid. 

Miscellaneous. —  Cited  in  Sparhawk  v.  Drexel,  12  Bank.  Reg.  460, 
22  Fed.  Cas.  863,  but  not  in  point 

6  How.  248-260,  12  L.  425,  BOWLING  v.  HARRISON. 

Bills  and  notes.—  To  fix  the  liability  of  indorser  residing  in  same 
city  as  holder,  notice  must  be  personal,  unless  otherwise  agreed,  or 
unless  by  custom  and  usage  of  the  bank  at  which  the  note  is  pay- 
able, the  notice  of  non-payment  was  to  be  left  at  the  post-office, 
p.  257. 

Cited  in  Carolina  Nat  Bank  v.  Wallace,  13  S.  C.  352,  36  Am.  Rep. 
697,  holding  sufficiency  of  proof  of  usage  of  bank  to  dispense  with 
personal  notice  to  indorsers,  was  for  the  Jury;  Brown  v.  Bank  of 
Abingdon,  85  Va.  98,  7  S.  B.  359,  Indorser  not  charged  by  notice 
through  post-office,  without  proof  that  he  knew  of  bank's  usage 
when  he  indorsed  note;  arguendo,  in  Lee  v.  ChiUicothe  Bank,  1 
Biss.  331,  F.  C.  8,187,  to  the  point  that  courts  will  take  notice  of 
usage  concerning  negotiable  paper. 

Bills  and  notes  —  Negotiable  paper. —  Personal  notice  of  dis- 
honor to  indorser  includes  the  leaving  of  a  copy  of  the  notice  at  in- 
dorser's  dwelling  or  place  of  business,  p.  257. 

Cated  and  adopted  in  Westfall  v.  Farwell,  13  Wis.  613,  holding 
statute  requiring  notary  to  "  personally  serve  "  notice  includes  ser- 
vice by  leaving  it  at  his  residence  or  place  of  business. 

Billa  and  notes.—  Where  the  holder  and  the  party  to  be  notified 
of  dishonor  reside  in  the  same  city  or  town,  notice  should  be  given* 
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either  verbaUy  or  in  writing,  or  a  written  notice  left  at  his  dwell- 
ing or  place  of  business,  p.  257. 

Cited  and  principle  applied  in  Tyson  v.  Oliver,  43  Ala.  409,  hold- 
ing indorser,  residing  at  place  where  bill  was  payable,  entitled  to 
personal  notice;  Bowling  y.  Arthur,  34  Miss.  56,  in  an  action,  grow- 
ing ont  of  the  principal  case,  for  damages  against  notary  giving 
illegal  notice  of  protest;  Bushworth  v.  Moore,  36  N.  H.  192,  holding 
notary's  certificate  prima  facie  evidence  that  notice  was  given  In 
accordance  with  above  rule;  Brown  v.  Bank  of  Abingdon,  85  Ya.  98, 
102,  7  S.  E.  359,  361,  indorser  residing  Just  outside  corporate  limits 
entitled  to  notice  as  above;  arguendo,  in  Manchester  Bank  v.  Fel- 
lows, 28  N.  H.  310,  holding  notice,  by  mail,  of  non-payment  of  draft, 
given  by  bank  in  Boston  to  indorser  in  Manchester,  sufficient.  Cited 
in  note.  38  Am.  Dec.  608,  610. 

Distinguished  in  Walters  y.  Brown,  16  Md.  292,  74  Am.  Dec  568, 
holding  in  a  large  commercial  city,  where  parties  live  within  the 
limits  of  a  penny-post,  notice  put  into  the  post-office  in  due  time,  is 
sufficient;  Big  Sandy  Nat.  Bank  v.  Chilton,  40  W.  Va.  502,  503,  505, 
21  S.  B.  778,  779,  the  holder  is  only  bound  to  give  notice  to  his  im- 
mediate indorser. 

Bills  and  notes.—  Where  the  holder  and  the  party  to  be  notified 
of  dishonor  do  not  reside  in  the  same  city  or  town,  notice  may  be 
sent  by  mail  to  the  nearest  post-office,  or  such  other  place  as  may 
have  been  designated  by  the  party  on  whom  it  is  to  be  served,  p. 
258. 

Cited  and  approved  in  Fahnestock  v.  Smith,  14  Iowa,  565,  holding 
under  State  statute  permitting  notice  through  post-office  in  all  cases, 
notice  mailed  at  town  two  miles  from  town  where  note  was  payable 
and  indorser  resided,  not  sufficient. 

Bills  and  notes.— The  holder  of  a  bill  or  note,  of  the  dishonor  of 
which  notice  Is  to  be  given,  is  the  person  having  possession  of  the 
paper,  and  making  the  demand,  whether  in  his  own  right  or  as 
agent  for  another,  p.  258. 

Cited  and  applied  in  Fahnestock  v.  Smith,  14  Iowa,  565,  holding 
where  note  was  payable  at  bank  in  town  where  indorser  resided, 
under  statute  permitting  notice  through  post-office,  notice  must 
be  mailed  in  that  town;  Manchester  Bank  v.  Fellows,  28  N.  H.  311, 
notice  by  mail  of  the  non-payment  of  a  draft  given  by  collecting 
bank  sufficient. 

Denied  in  Phillpe  v.  Harberlee,  45  Ala.  607,  holding  under  Ala- 
bama decision,  notice  of  protest  through  post-office  sufficient,  if 
holder  resided  out  of  State,  notwithstanding  his  agent  having  note 
for  collection  resided  in  same  city  as  indorser. 

Bills  and  notea.— Memorandum  attached  to  a  note,  that  the 
"  third  indorser  lives  in  Yicksburg,"  is  not  evidence  of  an  agreement 
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to  receive  notice  through  the  post-office,  and  to  dispense  with  per- 
sonal notice,  p.  269. 

A  xmag^  to  be  binding,  should  be  definite,  uniform  and  well 
known.  It  should  be  established  by  clear  and  satisfactory  evidence, 
so  that  it  may  be  justly  presumed  that  the  parties  had  reference  to 
it  in  making  their  contract,  p.  259. 

Oited  in  Marye  v.  Strouse,  6  Sawy.  209,  5  Fed.  488,  holding  custom 
of  brokers  to  charge  an  arbitrary  sum  for  telegrams,  ought  to  be 
established  by  very  satisfactory  proof;  Greenwich  Ins.  Co.  v.  Water- 
man, 64  Fed.  843,  6  U.  S.  App.  649,  testimony  of  insurance  broker 
as  to  authority  of  local  agents  to  make  binding  preliminary  con- 
tracts, based  wholly  on  practice  of  his  own  office,  is  inadmissible. 

OoBtom  of  a  bank  to  give  notice  to  certain  Indorsers  through  the 
post-office,  cannot  be  inferred  from  equivocal  and  obscure  expres- 
sions of  witnesses,  p.  269. 

6  How.  2CK)-278,  12  L.  430,  SHBPPABD  v.  WILSOIt 

Bill  of  exceptions  in  Iowa  taken  after  the  trial  is  of  no  effect, 
pp.  274,  276. 

Oited  in  Jamison  v.  Beid,  2  O.  Greene,  897,  where  bills  of  excep- 
tions were  not  drawn  up  until  after  adjournment  of  court,  man- 
damus win  not  lie  to  compel  the  Judge  to  alter  them. 

Bills  of  SKoeptions  to  be  valid  must  be  for  matter  excepted  to 
at  the  trial.  They  need  not  be  formally  drawn  and  signed  before 
the  trial  is  at  an  end,  if  noted  by  the  .court  at  the  time  and  after- 
wards, during  the  term,  signed  nunc  pro  tunc,  as  if  actually  re- 
duced to  writing  during  the  trial,  pp.  276,  276. 

Cited  and  applied  in  Phelps  v.  Mayer,  16  How.  161,  14  L.  644, 
holding  bill  of  exceptions  taken  after  verdict,  not  properly  before 
the  appellate  court;  Suydam  v.  Williamson,  20  How.  439,  15  L. 
982,  a  report  of  the  Judge  presiding  at  trial  is  no  part  of  the  record, 
and  cannot  be  considered  on  writ  of  error;  Johnson  v.  Garber,  73 
Fed.  525,  43  U.  S.  App.  107,  exceptions  not  taken  at  trial  cannot  be 
considered  by  appellate  court,  although  such  commission  was  in 
conformity  to  a  practice  in  trial  court,  but  not  embodied  in  a  rule; 
Baltimore  Build.  Assn.  v.  Grant  41  Md.  566,  where  exceptions  were 
taken  at  trial,  it  is  presumed  that  signing  was  done  by  consent  of 
parties  or  in  accordance  with  leave  of  court;  Williams  v.  Ramsey, 
62  Miss.  868,  it  was  error  to  sign  a  bill  of  exceptions  in  vacation. 
Approved  in  Frank  v.  State,  40  Ala.  18,  in  dissenting  opinion,  ma- 
jority holding  where  bill  of  exceptions  set  out  all  the  evidence, 
and  proof  of  venue  did  not  appear.  Judgment  should  be  reversed, 
although  no  specific  objection  to  proof  of  venue  was  made;  Mc- 
Bride  v.  U.  P.  By.  Co.,  8  Wyo.  255,  21  Pac.  690,  majority  refusing 
to  dismiss  bill  of  exceptions  signed  in  vacation.    Cited  in  McKown 
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v.  Powers,  86  Me.  294,  29  Atl.  1060,  in  general  discussion,  dismiss- 
iug  bill  of  exceptions  where  objection  was  to  all  the  rulings. 

Distinguished  In  Davis  y.  Patrick,  122  U.  S.  143,  30  L.  1092,  7 
S.  Ct.  1103,  where  exceptions  were  taken  and  allowed  at  trial  be- 
fore verdict  and  reasonably  submitted  to  the  judge,  they  will  Dot 
l)e  stricken  out  because  of  his  delay  in  signing. 

Trial.—  Where  motion  for  a  new  trial  was  overruled  and  judg- 
ment entered  while  court  was  not  legally  in  session,  it  is  competent 
at  a  subsequent  and  regular  term  to  treat  entry  as  a  nullity,  and 
to  decide  motions  and  enter  judgment  according  to  verdict,  pp.  276» 
277. 

Cited  in  Filley  v.  Oody,  4  Colo.  Ill,  holding  a  judgment  rendered 
in  vacation,  absolutely  void. 

Oourts  have  full  power  to  amend  their  records,  and  are  the  sole 
judges  of  the  correctness  of  the  entries  made  therein,  p.  277. 

Cited  and  rule  followed  in  Oilman  v.  Ubbey,  4  Cliif.  454,  F.  0. 
5,445,  where  omission  of  clerk  to  enter  the  fact  that  judgment  had 
been  ordered  by  another  judge  of  the  State  court,  was  remedied; 
Jones  V.  Van  Patten,  3  Ind.  Ill,  clerical  errors  in  record  may  be 
corrected  after  transcript  has  been  filed  in  the  Supreme  Court;  Te^ 
ritory  v.  Clayton,  8  Mont.  16,  19  Pac.  300,  where  entry  of  plea  of 
"  not  guilty  "  was  omitted,  an  order  correcting  the  error,  made  at 
a  subsequent  term,  was  proper;  Cook  v.  Moore,  100  N.  G.  296,  6 
Am.  St.  Rep.  588,  6  S.  E.  796,  an  order  of  afl9rmance  inadvertently 
entered  in  place  of  judgment  of  reversal,  will  be  corrected  at  a  sub- 
sequent term. 

A  continuance^  relating  back,  may  be  entered  by  the  court  at  any 
time  to  effect  the  purpose  of  justice,  p.  278. 

Cited  and  practice  followed  in  Pierce  v.  Kneeland,  14  Wis.  344, 
holding  the  court  has  power  to  direct  orders  continuing  motion  for 
a  rehearing  from  term  to  term  to  be  entered  nunc  pro  tunc 

Miscellaneous.—  Cited  generally  in  Yellow  Poplar  Lumber  Co.  v. 
Chapman,  74  Fed.  451. 

6  How.  279-284,  12  L.  437,  UNITED  STATES  v.  HODGE. 

United  States.— The  principal  case  treats  a  mortgage  given  to 
the  United  States,  as  security  for  a  postmaster's  indebtedness,  as  a 
valid  instrument,  pp.  281-284. 

Cited  in  Nellson  v.  Lagow,  12  How.  108,  13  L.  913,  holding  con- 
veyance of  land  to  trustees  for  the  purpose  of  paying  a  debt  doe 
to  the  United  States,  not  in  violation  of  act  of  Congress,  forbidding 
the  purchase  of  land  on  account  of  the  United  States,  except  under 
an  authorizing  law. 

Bill  of  exceptions,  regular  upon  its  face,  cannot  be  presumed  not 
to  have  been  signed,  p.  282. 
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Svidence.—  It  is  for  the  court  to  construe  all  written  instruments 
given  in  evidence,  as  a  question  of  law,  p.  282. 

OfBLcial  bonds.— A  mortgage  given  as  collateral  security,  merely 
for  defalcation,  does  not  discharge  the  bond  or  suspend  the  remedy 
against  the  sureties,  p.  282. 

Cited  and  principle  followed  in  The  Maggie  Jones,  1  Flipp.  638, 
F.  C.  8,^7,  holding  taking  of  collateral  secuilty  in  suit  in  rem  in  ad- 
miralty, does  not  discharge  stipulators;  Mobile  Life  Ins.  Go.  v. 
Randall,  71  Ala.  223,  and  Mobile  &  M.  Ry.  Co.  v.  Brewer,  76  Ala. 
142,  which  holds  the  taking  of  debtor's  note  for  debt  past  due,  pay- 
able one  day  after  date,  together  with  mortgage  to  secure  note,  does 
not  discharge  the  surety;  Peudergrass  v.  Uellman,  50  Ark.  265,  7 
8.  W.  134,  in  action  on  account,  an  answer  that  debt  was  not  due 
because  of  delivery  to  plaintiff  of  defendant's  note  and  mortgage 
for  a  sum  exceeding  amount  of  account,  was  insufficient,  as  it  did 
not  allege  that  note  was  in  payment  of  account  or  that  the  latter 
was  extended  thereby;  Jones  v.  Sarchett,  61  Iowa,  522,  16  N.  W.  590, 
the  taking  of  the  note  of  principal  debtor  on  bond,  payable  at  a  cer- 
tain future  date,  does  not  discharge  surety,  if  right  of  immediate 
action  on  bond  is  reserved;  Dunn  v.  Collins,  70  Me.  231,  stipulation 
of  Judgment  creditor,  to  extend  time  of  payment  of  Judgment,  with- 
out consideration,  does  not  release  sureties;  Hail  v.  First  Nat.  Bauk, 
5  Kan.  App.  494,  47  Pac.  567,  mere  indulgence  given  to  principal 
maker  of  note  does  not  discharge  sureties;  Breugle  v.  Bushey,  40 
Md.  149,  150,  17  Am.  Rep.  589,  590,  acceptance  of  mortgage  as  col- 
lateral security  did  not  extinguish  or  suspend  remedy  on  note,  and 
surety  thereon  was  not  discharged;  Fireman's  Ins.  Co.  v.  Wilkinson, 
35  N.  J.  Eq.  179,  the  surety  of  a  mortgagor  is  not  released  by  the 
mere  giving  of  a  collateral  bond;  Cary  v.  White,  52  N.  Y.  144,  the 
mere  taking  of  collateral  security  on  time  is  not,  per  se,  an  exten- 
sion of  time  for  the  payment  of  original  debt;  Shaw  v.  Presbyterian 
Church,  39  Pa.  St.  236,  where  a  creditor  takes  a  note  payable  at  a 
future  day,  the  law  raises  no  implication  that  he  agrees  to  give  time 
until  maturity  of  note;  Miller  v.  Knight,  6  Baxt.  504,  S.  C,  7  Baxt. 
129,  the  taking  of  a  deed  of  trust  by  holder  of  a  note,  is  prima  facie 
a  collateral  security  and  does  not  prevent  holder  from  suing  both 
principal  and  surety;  Austin  v.  Curtis,  31  Vt  70,  the  mere  receipt 
of  collateral  security  will' not  discharge  indorser  in  promissory  note; 
Sayre  v.  King,  17  W.  Ya.  574,  the  taking  of  a  chose  in  aotion  as  col- 
lateral security  will  not  discharge  sureties  from  liability;  Paine  v. 
Voorhees,  26  Wis.  532,  the  taking  of  debtor's  note  does  not  suspend 
right  of  action  on  bond  or  discharge  sureties  therein.  Cited  in  note, 
30  Am.  Dec.  258,  arguendo,  in  Sweeney  v.  Bixler,  69  Ala.  542,  where 
a  mortgage  is  given  to  secure  a  pre-existing  debt,  and  no  new  con- 
sideration passes,  the  mortgagee  does  not  become  a  purchaser; 
United  States  v.  Hodge,  13  How.  479, 14  L.  232,  where  the  same  case 
was  again  bef<Hre  the  Supreme  Court 
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Distinguished  in  Gardner  v.  Gardner,  23  S.  G.  591,  holding  re- 
ceipt by  creditor  of  interest  in  advance  on  past-due  note,  implies  an 
extension  of  time  and  releases  surety. 

Official  bonds.—  If  sureties  pay  so  much  of  the  defalcation  of  tfadr 
principal  as  shall  amount  to  the  penalty  of  the  bond,  they  are  sub- 
rogated to  a  due  proportion  of  the  rights  of  the  obligee  in  ooUater&l 
security  given  by  the  obligor,  pp.  282,  283. 

Gited  and  principle  applied  in  Gest  v.  Packwood,  14  Sawy.  142, 
89  Fed.  533,  holding  written  agreement  for  security  on  certain  prop- 
erty for  payment  of  certain  notes,  a  mortgage  which  follows  the 
notes  in  the  hands  of  third  persons. 

Official  bonds.—  The  principle  upon  which  sureties  are  released  is 
founded  upon  a  restriction  of  the  rights  of  the  sureties,  by  which 
they  are  supposed  to  be  injured,  p.  283. 

Gited  in  United  States  v.  Gampbell,  10  Fed.  820,  holding  surety  on 
warehouse  bond  not  liable  for  deficiency  discovered  seven  yean 
after  liquidatioh  and  payment  of  duties;  Harper  v.  Nat  Life  Ins. 
Go.,  56  Fed.  284,  17  U.  S.  App.  48,  omission  of  company  to  require 
agent  to  pay  over  excess  of  his  commissions  did  not  exonerate 
sureties;  arguendo,  in  Tieman's  Bx.  v.  Woodruff,  6  McLean,  352, 
F.  G.  14,028,  holding  indorser  on  notes  of  a  bankrupt,  not  discharged 
by  extension  of  time  by  creditor. 

Hotion  for  a  new  trial  is  not  ordinarily  a  waiver  of  a  writ  of 
error,  p.  283. 

Gited  in  Brown  v.  Bvans,  8  Sawy.  505,  18  Fed.  58,  allowing  mo- 
tion to  recall  an  execution  prematurely  issued;  Preeble  v.  Bates,  37 
Fed.  774,  if  a  party  tender  a  bill  of  exceptions  pending  a  motion  for 
a  new  trial,  he  will  be  required  to  elect  whether  he  will  waive  his 
motion  so  far  as  it  is  based  on  questions  of  law  that  might  be  em- 
bodied in  bill  of  exceptions;  Dupuis  v.  Thompson,  16  Fla.  72,  re- 
viewing the  rulings  of  the  lower  court  as  embodied  In  exceptions 
taken  at  trial;  Lee  v.  Tinges,  7  Md.  226,  where  paorty  was  not  re- 
quired to  waive  exceptions  on  motion  for  new  trial,  the  appellate 
court  will  entertain  appeal;  Waters  v.  Waters,  26  Md.  57,  overrul- 
ing motion  that  caveatees  be  required  to  elect  between  their  motion 
for  a  new  trial  and  their  exceptions. 

Official  bonds.— Under  the  practice  in  Louisiana  sureties  may 
be  sued  without  joining  the  principal,  p.  284. 

Miscellaneous.—  Gited  erroneously  in  The  Theodore  Parry,  23  Fed. 
Gas.  912. 

6  How.  284-292,  12  L.  440,  BUSH  v.  MARSHALL. 

Fablic  lands.—  Pre-emption  claims  and  the  improvements  thereon, 
are  the  subject  of  contract  and  sale  by  conveyances  In  the  forms 
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nsoal  for  passing  a  title  in  fee,  notwithstanding  the  occupants  of 
such  lands  were  mere  tenants  at  sufferance  only,  p.  288. 

Cited  and  approved,  Wright  v.  Shumway,  1  Biss.  26,  F.  0.  18,098, 
holding  private  sales  of  pre-emption  claims  valid;  Lamb  v.  Daven- 
porty  1  Sawy.  621,  F.  0.  8,015,  a  covenant  between  Joint  occupants 
of  a  land  claim,  to  partition  the  same  between  them  and  to  make 
good  deeds  for  lots  already  sold,  is  a  covenant  for  the  benefit  of 
anch  vendees;  Eingman  v.  Holthaus,  69  Fed.  811,  an  incipient  loca- 
tion under  a  New  Madrid  certificate  gave  the  location  and  equitable 
interest,  which  he  could  sell  to  another  by  a  title  bond;  Pierson  v. 
David,  1  Iowa,  31,  the  possessor  of  a  pre-emption  claim,  and  im- 
provements thereon  has  a  transferable  interest;  arguendo,  in  People 
V.  Shearer,  30  OaL  657,  holding  improvements  on  public  lands  liable 
to  be  assessed  for  taxation;  Richardson  v.  Keerly,  22  Qa.  67,  discuss- 
ini^  rule  for  measure  of  damages  for  breach  of  bond  to  make  title 
to  land  conveyed. 

Distinguished  in  Kellom  v.  Basley,  2  Abb.  (U.  8.)  566,  1  Dill.  288, 
F.  O.  7,668,  holding  under  section  12  of  act  of  September  4,  1841, 
conveyances  made  by  a  pre-emptor  before  patent  issued,  are  void. 

Deeds. —  Mortgagor  of  a  pre-emption  right,  conveyed  to  him  by 
deed  in  fee-simple,  with  covenant  of  general  warranty,  is  estopped 
upon  suit  for  foreclosure,  from  denying  seisin,  and  cannot  make  out 
a  Bufilcient  defense  unless  by  proving  payment,  want  of  considera- 
tion or  fraud  which  will  avoid  the  contract,  p.  288. 

Olted,  and  this  principle  applied  in  Kirkaldie  v.  Larrabee,  31  Cal. 
457,  89  AnL  Dec.  206,  where  the  possessor  of  public  lands,  who 
mortgaged  the  same  in  fee,  and  afterwards  acquired  title  under 
the  homestead  act,  was  estopped  from  denying  mortgage;  Com- 
stock  V.  Smith,  26  Mich.  319,  grantee  who  has  paid  part  of  purchase^ 
price  and  executed  mortgage  with  covenants  of  warranty  for  part 
of  balance,  is  estopped  from  denying  delivery  and  acceptance  of 
deed;  Robertson  v.  Wilson,  38  N.  H.  53,  a  remainderman  who  con- 
veys his  contingent  interest  by  deed  of  cevenant,  during  the  continu- 
ance of  the  particular  estate,  is  estopped  by  his  covenant 

Hatter  alleged  in  the  answer  not  responsive  to  the  bill,  but  mat- 
ter in  avoidance  must  be  proved  by  defendant,  p.  289. 

PabUc  lands. —  The  facts,  that  the  vendor  of  a  pre-emption  right 
had  received  certificates  of  such  right,  and  acted  as  undisputed 
owner  of  the  land,  were  sufficient  to  negative  the  charge  of  fraud. 
In  his  representing  his  title  to  be  good,  although  the  land  officers 
were  not  satisfied  with  the  sufficiency  of  his  certificates,  p.  290. 

Cited,  arguendo,  in  Arnold  v.  Grimes,  2  Iowa,  13,  a  patent  issued 
under  a  pre-emption  cannot  thereafter  be  set  aside  by  land  officers. 

PubUo  lands. —  The  relinquishment  by  vendor  of  pre-emption 
right,  of  his  title  to  the  United  States,  with  a  view  to  a  public  sale 
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and  completion  of  his  title  so  that  he  might  convey  a  perfect  title 
to  his  vendee,  was  not  fraudulent,  p.  290. 

Estoppel  by  deed. —  If,  at  a  public  sale,  the  vendee  of  a  pre-emp- 
tion right  purchases  the  land,  he  becomes  a  trustee  for  his  original 
vendor,  if,  instead,  the  vendor  purchases  the  same,  the  title  inures 
to  the  benefit  of  his  vendee,  p.  291. 

Cited  and  principle  followed  in  Brisco  v.  Minah  Gonsol.  Min.  Co.. 
82  Fed.  957,  holding,  where  vendee  of  a  possessory  title  to  a  mining 
claim  obtained  a  patent  in  his  own  name,  vendor's  Uen  for  purchase 
money  was  not  thereby  affected;  Morris  v.  Ham,  47  Ark.  297.  1  S. 
W.  521,  wfierc  grantee  of  a  tract  of  land  subsequently  purchased  the 
title  to  a  portion  thereof  from  the  State,  all  that  she  could  claim  was 
to  have  amount  paid  therefor  deducted  from  the  unpaid  purchase 
money;  Wells  v.  Francis,  7  Colo.  421,  4  Pac.  54,  title  acquired  to 
land  by  a  person  standing  in  trust  relationship,  against  the  in- 
terest, and  without  the  consent  of  his  beneficiary,  holds  such  title 
in  trust  for  the  latter;  Pierson  v.  David,  1  Iowa,  28,  29,  the  vendor 
of  a  pre-emption  right  can  enforce  his  lien  for  purchase  money, 
although  vendee  has  perfected  title  In  his  own  name;  Sanders  v. 
Wagner,  32  N.  J.  Bq.  510,  a  vendor  is  entitled  to  the  benefit  of  a 
tax  title,  upon  reimbursing  vendee  for  amount  expended;  Frink  v. 
Thomas,  20  Or.  273,  25  Pac.  720,  12  L.  B.  A.  246,  and  n.,  a  vendee, 
entering  into  possession  of  land  under  contract  of  purchase,  is  not 
permitted  to  obtain  an  outstanding  title  and  assert  it  against  the 
vendor;  Fink  v.  Hoke,  56  Pac.  1096  (Or.),  to  the  same  effect; 
Ackerman  v.  Smiley,  37  Tex.  215,  tBe  purchaser  of  an  estate,  with 
covenants  of  warranty,  takeel  whatever  title  the  vendor  may  after- 
wards acquire;  Boiler  v.  Bfllnger's  Bxr.,  88  Va.  646,  14  S.  E.  339. 
where  vendee  bought  up  claims  in  order  to  perfect  his  title,  he  was 
entitled  to  deduct,  from  the  purchase  price  of  the  land,  only  the 
amount  which  he  actually  paid  for  claims. 

Distinguished  in  Bowers  y.  Keesecker,  14  Iowa,  306,  holding  a 
conveyance  not  an  estoppel  upon  grantee  In  favor  of  grantor; 
grantor  insisting  that  it  was  void  and  conferred  no  rights  upon 
grantees. 

6  How.  292^801,  12  L.  443,  McMICKBN  v.  WBBB. 

SuretieB. —  Neither  law  nor  equity  win  lend  its  aid  to  affect  the 
contract  of  a  surety  by  parol  beyond  the  plain  and  necessary  im- 
port of  his  undertaking,  p.  298. 

Cited  and  principle  applied  in  Smith  v.  United  States,  2  Wall.  235, 
17  L.  792,  an  erasure  of  the  name  of  a  surety  to  a  bond,  releases  a 
co-surety  who  was  not  informed  of  the  alteration;  Ogden  y.  Davis, 
116  Cal.  37,  47  Pac  773,  in  action  against  sureties  upon  bond,  for 
waste,  where  complaint,  mortgage  and  bond  contained  an  erroneous 
description,  sureties  entitled  to  non-suit;  Manufacturers'  Bank  v. 
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DickersoD,  41  N.  J.  I*.  450,  32  Am.  Rep.  230,  sureties  on  bond  of 
**  assistant  clerk  "  not  liable  for  his  defalcation  after  promotion  to 
position  of  "bookkeeper." 

Distinguished  in  Brockway  y.  Pettet,  79  Mich.  624,  45  N.  W.  61, 
7  Ifc  B.  A.  741,  and  n.,  where  a  liquor  dealer's  bond  was  approved 
but  not  filed  until  after  its  breach,  the  sureties  were  not  released. 

PrinciiMil  and  surety. —  A  partner,  payee  of  note  drawn  by  his 
co-partner,  with  other  persons  as  sureties,  may  not  show  by  parol, 
in  an  action  against  the  sureties,  that  his  co-partner's  name  was  in- 
serted by  mistake,  p.  299. 

Miscellaneous. —  Cited  in  State  y.  Davis,  14  S.  0.  432,  erroneously. 
See  State  v.  Turner,  39  S.  G.  426,  17  S.  B.  888. 

6  How.  301-344,  12  L.  447,  PLANTERS'  BANK  v.  SHARP. 

Obligation  of  contracts  —  Corporate  charter. —  A  charter  em- 
powering a  bank  to  grant,  alien  or  dispose  of  goods,  chattels  or 
other  effects,  whatsoever,  is  a  contract  authorizing  the  assignment 
of  promissory  notes,  and  a  State  law  prohibiting  such  assignments 
is  in  violation  of  the  Federal  Constitution,  pp  319-320. 

Cited  and  followed  in  Jemlson  v.  Planters  &  Merchants'  Bank, 
28  Ala.  192,  where  the  same  statute  considered  in  the  principal  case 
was  before  the  court;  Micou  v.  Tallassee  Bridge  Co.,  47  Ala.  656,  act 
establishing  a  company  to  build  toll  bridge,  a  contract  which  cannot 
be  impaired  by  a  subsequent  legislative  act;  City  of  Brownsville  v. 
Basse,  36  Tex.  501,  grant  of  land  by  legislature  created  a  beneficial 
interest  which  could  not  be  destroyed  by  the  repeal  of  the  act; 
Second  Ward  Bank  v.  Schranck,  97  Wis.  262,  73  N.  W.  35,  39  L.  R. 
•  A-  575,  holding,  where  power  is  given  by  warrant  of  attorney,  to  enter 
Judgment  on  promissory  note  when  due,  law  destroying  it  impairs 
obligation  of  contract.  Approved,  in  Grand  Gulf  R.  R.  &  B.  Co.  v. 
Marshall,  12  How.  167,  13  L.  939,  arguendo,  the  record  not  showing 
that  this  question  was  involved.  Cited,  arguendo,  in  Jamison  v.  P.  & 
M.  Bank,  17  Ala.  757,  reserving  opinion  upon  the  constitutionality 
of  statute  considered  in  principal  case;  Railroad  Co.  v.  Commissioner, 
36  Tex.  434,  that  a  legislative  grant  is  a  contract  within  article  1, 
section  10  of  the  Federal  Constitution;  in  Louisiana  v.  Jumel,  107 
U.  S.  750,  27  L.  462,  2  S.  Ct  160,  in  dissenting  opinion,  per  Harlan,  J., 
majority  holding  ordinance  forbidding  payment  of  interest  due  on 
bonds  withdrew  from  the  officers  of  the  State  the  means  of  carry- 
ing her  contract  into  effect;  State  v.  Matthews,  3  Jones  (N.  C),  465, 
majority  holding  the  legislature  had  power  to  prohibit  the  circula- 
tion of  small  notes  although  their  issue  was  not  restricted  by  bank 
charter.    Cited  in  notes,  9  Am.  Dec.  68,  and  10  Am.  Dec.  135. 

Distinguished  in  Pennsylvania  College  Cases,  13  Wall.  214,  20  L. 
653,  holding  provison  in  charter  that  the  college  constitution  could 
not  be  altered  except  by  an  act  of  legislature,  equivalent  to  an  ex- 
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press  reseryation  to  make  alterations;  PearsaU  y.  Great  Northern 
By.  Go.,  161  U.  S.  663,  40  L.  844,  16  8.  Ot  709,  where  a  general 
power  to  consolidate,  giyen  by  a  railway  charter,  has  remained  un- 
executed, the  legislature  may,  subsequently,  prohibit  consolidation 
with  parallel  or  competing  lines;  Thorpe  y.  B.  &  B.  B.  B.  Co.,  27 
Vt  151,  62  Am.  Dec.  634,  it  is  within  the  authority  of  the  legislature 
to  require  cattle-guards  at  railroad  crossings;  McBlyain  y.  Mudd,  44 
Ala.  76,  in  dissenting  opinion,  majority  holding  yoid,  ordinance  con- 
cerning yalldity  of  contracts  where  consideration  was  Ck>nfederate 
money. 

Denied  in  Mclntyre  y.  Ingraham,  86  Miss.  56,  refusing  to  f oUow 
the  United  States  Supreme  Court  where  the  constitutionality  of  the 
same  statute  was  called  into  question. 

Corporations. —  If  nowhere  forbidden,  a  corporation  may  do  what 
is  necessary  and  proper  to  be  done,  in  order  to  carry  into  effect 
express  grants,  p.  322. 

Cited  and  followed  in  Blackburn  y.  8.,  M.  &  M.  B.  B.  Co.,  2  Flipp. 
542,  F.  O.  1,467,  holding  railroad  corporation,  not  restricted  by  char- 
ter, may  acquire  lands  and  mortgage  franchises;  United  States  Nat 
Bank  y.  First  Nat  Bank,  79  Fed.  800,  49  U.  S.  App.  73,  act  of  bank, 
in  rediscounting  its  bills,  not  ultra  yires;  Ward  y.  Johnson,  95  IlL 
238,  a  bank,  under  its  charter,  has  the  implied  power  to  borrow 
money;  Detweller  y.  Breckenkamp,  83  Mo.  53,  a  fund  company  Is 
authorized  to  make  loans  to  its  members  on  real  estate  security  and 
to  sell  or  assign  such  contracts  or  loan;  Bank  of  Chillicothe  y.  Chil- 
licothe,  7  Ohio  (pt  2),  36,  30  Am.  Dec  187,  holding  power  to  bor- 
row money  Is  incident  to  ordinary  powers  of  municipal  corporation. 

Oorporations. —  A  bank,  in  discounting  notes  and  managing  its 
property  in  legitimate  banking  business,  must  be  able  to  assign  or 
sell  those  notes  when  necessary  and  proper,  and  such  a  power  may 
well  be  regarded  as  an  incident  to  Its  business,  p.  323. 

Cited  and  principle  applied  in  Maryine  y.  Hymers,  12  N.  Y.  227, 
234,  holding  bank  may  sell  and  transfer  a  promissory  note,  discounted 
and  owned  by  it,  which  has  been  dishonored;  Bank  of  Grenesee  y. 
Patchin  Bank,  19  N.  Y.  315,  a  bank  has  the  right  to  procure  its 
paper,  to  be  redlscounted  for  its  own  use;  Miller  y.  Andrews,  3  Cold. 
383,  assignment  by  a  bank  of  a  promissory  note,  in  consideration  of 
bills  of  its  own  issue  was  legaL 

Statutes  —  Federal  courts. —  Although  Supreme  Court  is  gener- 
ally goyemed  by  a  decision  of  a  State  court  on  a  State  statute,  such 
decision  will  not  control  in  the  yery  case  which,  on  account  of  that 
decision,  is  brought  up  by  appeal  or  writ  of  error,  p.  326. 

Obligation  of  contracts. —  A  contract  is  not,  by  the  Constltutioii. 
to  be  impaired  at  alL  This  is  not  a  question  of  degree  or  cause,  but 
of  encroaching,  in  any  respect,  on  Its  obligation  —  dispensing  with 
any  part  of  its  force,  p.  327. 
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Cited  with  approval  and  variously  applied  in  the  following  cases: 
Van  Hoffman  v.  City  of  'Qulncy,  4  WaU.  553,  18  L.  409,  holding, 
where  a  municipal  corporation  was  authorized  to  issue  bonds  and 
exercise  power  of  local  taxation  to  pay  them,  a  subsequent  statute 
restricting  taxation  is  a  nullity;  Edwards  v.  Kearzey,  96  U.  S.  601, 
24  L<.  796,  also  in  concurring  opinion,  per  Hunt,  J.,  p.  611,  24  L.  800, 
where  a  State  law  exempted  certain  property  from  executions,  a 
subsequent  law  extending  exemption  is  void;  Antoni  v.  Greenhow, 
107  TJ.  8.  797,  27  L.  479,  2  S.  Ct.  115,  where  a  State  bound  herself, 
by  funding  act,  to  receive  certain  coupons  for  taxes  and  all  de- 
mands due  the  State,  a  subsequent  enactment  forbidding  such  re- 
ceipt is  void;  United  States  v.  Jefferson  Co.,  1  McCrary,  861,  5  DilL 
815,  F.  O.  16,472,  where  statute  authorizes  a  county  to  issue  bonds 
and  levy  a  tax  to  pay  principal  and  interest,  this  obligation  cannot 
afterwards  be  lessened;  Mut  Life  Ins.  Ck).  v.  Richardson,  77  Fed. 
898,  act  which  would  have'  changed  place  of  payment  of  mortgage 
not  applicable  and  decree  void;  Bdwards  v.  Williamson,  70  Ala.  153, 
154«  laws  authorizing  tax  collectors  to  give  separate  bonds  for  col- 
lection of  general  and  special  taxeb,  invalid  as  against  county  bonds 
issued  under  former  law;  Gretto  v.  Friend,  46  Kan.  81,  26  Pae.  475, 
reduction  of  interest  on  notes  by  decree  of  trial  court,  a  material 
impairment  of  contract;  Watkins  v.  Glenn,  55  Kan.  481,  40  Pac.  819, 
concurring  opinion,  S.  G.,  55  Kan.  485,  40  Pac.  820,  law  concerning 
sale  and  redemption  of  real  estate  has  no  retroactive  operation,  if 
so  Intended  by  legislature  it  violates  the  Federal  Constitution;  Col- 
lins V.  Collins,  79  Ky.  91,  to  the  same  effect;  Forstall  v.  Consolidated 
Assn.,  34  La.  Ann.  777,  in  act  postponing  payment  of  outstanding 
bonds,  without  consent  of  holders,  is  unconstitutional;  Phinney  v. 
Phlnney,  81  Me.  461,  10  Am.  St  Eep.  269,  17  Ati.  407,  4  L.  R.  A. 
350,  and  n.,  statute  affecting  mortgage  rights,  unconstitutional  so 
far  as  it  applies  to  mortgages  in  existence  prior  to  its  enactment; 
Peabody  v.  Stetson,  88  Me.  281,  84  Atl.  77,  Insolvent  law  cannot  have 
a  retroactive  effect;  State  v.  Young,  29  Minn.  547,  9  N.  W.  751,  con- 
stitutional amendment  providing  that  no  law  for  the  payment  of  in- 
terest or  principal  on  certain  bonds  shall  take  effect  until  adopted 
by  a  vote  of  electors,  is  void;  Lawson  v.  Jeffries,  47  Miss.  706,  12 
Am.  Rep.  854,  ordinance  granting  new  trials  upon  certain  classes  of 
flnal  judgments,  a  judicial  act,  and,  therefore,   void;  Lessley  v. 
Phipps,  49  Miss.  800,  law  increasing  homestead  exemption  is  void  as 
to  debts  created'  before  its  passage;  Priestly  v.  Watkins,  62  Miss. 
806,  an  act  of  legislature  imposing  new  conditions  and  burdens  upon 
holders  of  bonds  is  void;  Leavitt  v.  Levering,  64  N.  H.  609,  15  Atl. 
415,  1  L.  R.  A.  69,  statute  providing  that  payments  made  within 
three  months  before  an  assignment  by  debtor  shall  be  void,  does 
not  apply  to  payments  on  existing  contracts;  State  v.  Blake,  35  N.  J. 
L.  216,  substantial  advantages  of  franchise  cannot  be  Impaired 
without  consent  of  grantees;  Lanj?don  v.  Mayor,  etc.,  93  N.  Y.  158, 
grants  made  by  the  State  can  only  be  resumed  under  right  of  emi- 
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nent  domain;  University  v.  N.  C.  R.  R.  Ck).,  76  N.  C.  108,  22  Am.  Rep. 
674,  enactment  that  all  dlTidends  declared  by  any  corporation  or 
association,  not  claimed  within  five  years,  shall  be  paid  to  univer- 
sity trustees,  Is  unconstitutional;  €k)odale  v.  Fennell,  27  Ohio  St 
432,  22  Am.  Rep.  326,  the  power  to  restrict  taxation  and  assessments 
by  municipal  corporations  is  subject  to  the  limitations  imposed  by 
the  Federal  Constitution;  State  v.  Carew,  13  Rich.  L.  514,  91  Am. 
Dec.  253,  so  much  of  stay  law  as  declares  it  unlawful  for  any  ofl9cer 
to  serve  or  execute  process  for  the  collection  of  money  Is  vald;  Gog- 
gans  y.  Tumipseed,  1  S.  O.  83,  98  Am.  Dea  398,  to  the  same  effect; 
Sldnner  v.  Holt,  9  S.  Dak.  434,  62  Am.  St  Rep.  883,  69  N.  W.  597, 
act  providing  that  life  insurance  policy.  In  the  absence  of  contrary 
agreement,  shall  Inure  to  separate  use  of  husband  or  wife.  Independ- 
ently of  creditors,  is  unconstitutional;  Taylor  v.  Steams,  18  Gratt 
275,  288,  an  act  staying  the  collection  of  debts  and  forbidding  sales 
under  trust  deeds  before  a  certain  date,  is.  In  relation  to  such  deeds, 
unconstitutional;  The  Homestead  Gases,  22  Gratt  289,  293,  12  Am. 
Rep.  516,  519,  article  11,  section  1  of  the  Constitution  of  Virginia, 
and  act  in  pursuance  thereof,  in  relation  to  homestead  exemptions, 
are  in  conflict  with  the  Federal  Constitution;  Swinburne  ▼.  Mills,  17 
Wash.  618,  61  Am.  St.  Rep.  937,  50  Pac.  491,  retroactive  law  relating 
to  the  sale  of  property  under  execution  and  decree,  etc.,  Is  void. 

Approved  in  Bx  parte  Pollard,  Ex  parte  Woods,  40  Ala.  102,  In 
dissenting  opinion,  majority  holding  act  postx>onlng  the  rendition  of 
judgments,  not  In  violation  of  the  Constitution;  Hardeman  v. 
Downer,  39  Ga.  456,  majority  holding  homestead  and  exemption 
laws  although  retroactive  are  not  In  violation  of  the  Federal  Constitu- 
tion; Common  Council  v.  Assessors,  91  Mich.  116,  51  N.  W.  799,  16  L. 
R.  A.  79,  and  n.,  majority  holding  act  providing  for  the  assessment 
and  collection  of  taxes  upon  mortgage  interests  in  land,  constitutional. 
See  also  the  following  valuable  notes:  6  Am.  Dec.  541,  10  Am.  Dec. 
135,  11  Am.  Dec.  98,  45  Am.  Dec.  252,  87  Am.  Dec.  464,  8  Am.  Dec. 
320,  492. 

Distinguished  in  Connecticut  Mut  Life  Ins.  Co.  v.  Cushman,  108 
IT.  S.  65,  27  L.  653,  2  S.  Ot  245,  holding  law  reducing  rate  of  interest 
allowed  upon  purchaser's  bid  in  case  of  redemption,  does  not  im- 
pair contract  between  mortgagor  and  mortgagee;  Hardeman  v. 
Downer,  39  Ga.  428,  homestead  and  exemption  laws,  although  retro- 
active, are  not  In  violation  of  the  Federal  Constitution;  State  v. 
Gilliam,  18  Mont  107,  44  Pac.  399,  81  L.  R.  A.  726,  and  n.,  extension 
of  period  for  redemption  does  not  impair  contract  between  mort- 
gagor and  mortgagee;  Penniman,  Petitioner,  11  R.  I.  344.  846,  act 
providing  that  stoclsholders  should  not  be  imprisoned  upon  execu- 
tion Issued  upon  judgment  against  corporation.  Is  constitutional. 

State  insolvent  laws,  applying  to  past  contracts,  have  been  held 
not  to  be  constitutional,  except  so  far  as  they  discharge  the  person 
from  imprisonment,  or  In  some  other  way  affect  only  the  remedy, 
p.  328. 
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Cited  in  Penniman,  Petitioner,  11  R.  I.  347,  holding  act  providing 
that  stockholders  should  not  be  imprisoned  upon  execution  issued 
upon  Judgment  against  corporation,  constitutional. 

Set-off. —  A  law  providing  that  promissory  notes,  though  assigned 
by  banks,  should  still  be  open  to  set-offs  by  their  billholders,  where 
assignment  was  made  collusively  to  prevent  such  set-off,  would 
have  been  equitable  and  within  common-law  principles,  p.  329. 

Cited  with  approval  hi  Davis  v.  Tileston,  6  How.  120,  12  L.  360, 
holding  bill  to  enjoin  a  judgment,  charging  that  complainant  had  a 
good  defense,  and  that  he  was  entitled  to  pay  In  depreciated  bank 
notes,  of  which  advantage  he  was  fraudulently  deprived,  not  de- 
murrable. 

Contracts. —  Where  laws  have  been  upheld,  which  seem  to  avoid 
some  of  the  important  incidents  of  contracts,  it  will  usually  be  found 
that  they  relate  to  future  contracts,  or  if  to  past  ones,  relate  to  the 
form  of  remedy  merely,  p.  229. 

Cited  approvingly  and  relied  upon  in  Bx  parte  Pollard,  Bx  parte 
Woods,  40  Ala.  86,  holding  act  postponing  the  rendition  of  judgments 
not  in  violation  of  the  Constitution;  Commissioners  Court  v.  Rather, 
48  Ala.  447,  statute  prescribing  a  period  of  time  within  which  offi- 
cials are  to  perform  acts  regarding  the  rights  of  others  Is  directory, 
and  does  invalidate  acts  after  specified  time;  Hardeman  v.  Downer, 
39  Qa.  428,  431,  homestead  and  exemption  laws,  although  retro- 
active, are  not  in  violation  of  the  Federal  Constitution;  Taylor  v. 
Stockwell,  66  Ind.  514,  statute  providing  that  a  wife's  Inchoate  inter- 
est in  husband's  property  cannot  be  sold  on  an  execution,  is  con- 
stitutional; Davis  V.  Rupe,  114  Ind.  594,  17  N.  B.  166,  statute  alter- 
ing redemption  laws  not  in  conflict  with  the  Constitution;  Morse  v. 
Goold,  11  N.  Y.  292,  62  Am.  Dec.  Ill,  act  exempting  certain  prop- 
erty from  levy  and  sale  on  execution,  applies  to  judgments  on  debts 
contracted  before  and  after  its  passage;  Story  v.  Furman,  25  N.  Y. 
226,  an  act  to  secure  payment  without  preference  of  debts  of  cer- 
tain corporations,  incorporated  under  a  general  law,  is  valid;  Hill 
V.  Kessler,  63  N.  O.  443,  provisions  of  State  Constitution  giving  a 
homestead  and  other  exemptions  applies  to  pre-existing  contracts; 
Garrett  Vt  Cheshire,  69  N.  O.  403,  12  Am.  Rep.  653,  to  the  same 
effect;  In  re  Kennedy,  2  S.  C.  224,  article  of  State  Constitution,  pro- 
viding for  homestead  exemption,  is  not  void  as  against  existing 
contracts. 

EminMLt  domain. —  Under  the  right  of  eminent  domain,  all  prop- 
erty, whether  private  or  corporate,  may  be  taken,  on  a  public  neces- 
sity, and  on  making  full  compensation  for  it,  and  this  is  an  implied 
term  of  all  public  grants  and  charters,  p.  330. 

Cited  and  approved  in  Terre  Haute  v.  B.  &  T.  H.  R.  R.  Co.,  149 
Ind.  180,  46  N.  B.  78,  37  L.  R.  A.  193,  a  municipality  may  exercise 
right  of  eminent  domain  over  grounds  of  a  railway  company  operat- 
ing under  a  special  charter. 
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Miscellaneous. —  Cited  erroneously  in  The  Huntress,  2  Ware  (D.), 
109,  F.  C.  6,914,  in  place  of  6  How.  388,  12  L.  484.  Cited  generally 
in  Aycock  y.  Martin,  87  6a.  179,  in  dissenting  opinion;  Scobey  v. 
Gibson,  17  Ind.  577,  in  dissenting  opinion,  but  without  particular 
application;  Nauer  v.  Thomas,  13  Allen,  577,  cited  generally;  South- 
em  Express  Co.  y.  Moon,  89  Miss.  832.  Cited,  without  particular 
application,  also  BUison  y.  Torpin,  44  W.  Va.  429,  30  S.  B.  188;  Bald- 
win y.  Payne,  6  How.  334,  12  L.  461,  which  was  considered  with  the 
principal  case,  the  same  questions  being  involved. 

6  How.  344-437,  12  L.  465,  NEW  JERSEY  STEAM  NAVIGATION 
COMPANY  y.  MERCHANTS'  BANK. 

Admiralty. —  In  this  case  the  United  States  court  for  the  district 
of  Rhode  Island  exercised  Jurisdiction  of  a  libel  in  personam,  al- 
though both  libellant  and  respondent  were  domiciled  in  other  States, 
p.  350. 

Cited  as  a  precedent  in  Atkins  v.  Disintegrating  Co.,  18  Wall.  305, 
21  L.  845,  affirming  S.  C,  7  Blatchf.  570,  F.  C.  602,  1  Ben.  120.  F.  0. 
600,  holding  District  Court  sitting  in  admiralty  can  obtain  jurisdic- 
tion to  proceed  in  personam  against  inhabitant  of  United  States, 
not  residing  within  district 

Distinguished,  Wilson  v.  Pierce,  30  Fed.  Cas.  153,  holding  eleventh 
section  of  judiciary  act  of  1789  applies  to  United  States  courts  sit- 
ting in  admiralty;  in  principal  case  jurisdiction  was  waived  by  ap- 
pearance. 

A  carrier  has  a  lien  on  goods  for  his  freight,  if  not  paid  in  ad- 
vance; but  subject  to  this  claim  he  can  set  up  no  right  of  property 
or  of  possession  against  the  real  owners,  p.  380. 

Principal  and  agent. —  Where  a  carrier,  employed  to  collect  and 
bring  home  proceeds  of  collection,  entered  into  a  contract  with 
another  carrier  for  the  transportation  of  the  specie,  although  made 
in  his  own  name,  and  without  disclosing  his  employers,  a  ruit  in 
admiralty  may  be  maintained  directly  upon  it  by  the  principal,  p. 
380. 

The  citing  cases  have  extensively  relied  upon  this  holding,  as  fol- 
lows: Ford  v.  Williams,  21  How.  290,  16  L.  38,  holding  principal 
case  maintains  an  action  on  a  written  contract,  made,  by  agent 
without  disclosing  name  of  principal;  Baldwin  v.  Bank  of  Newbury, 
1  Wall.  241,  17  L.  536,  where  promissory  note  was  payable  to 
'*  H.,  cashier,"  parol  evidence  admissible  to  show  that  he  was  cash- 
ier of  plaintiff  bank;  Nash  v.  Towne,  5  Wall.  704,  18  L.  530,  agent 
appearing  in  written  contract  as  principal,  may  exonerate  himself 
by  parol  evidence  that  he  disclosed  agency,  and  mentioned  principal 
when  contract  was  executed;  Bank  of  Kentucky  y.  Adams  Exp.  Co.. 
93  U.  S.  184,  188,  23  I^.  876,  877,  where  express  company  engaged  to 
transport  packages  employed  railroad  company  to  perform  the  ser- 
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Tice,  the  latter  company  becomes  agent  for  the  former,  and  express 
company  is  liable  for  loss  caused  by  agent's  negligence;  Bank  of 
Kentucky  v.  Adams  Dxp.  Oo,,  1  Flipp.  256,  F.  O.  889,  where  ex- 
press company  had  limited  its  liability,  plaintifT  should  have  brought 
action  against  railroad  company  for  loss  caused  by  carelessness  of 
the  latter;  St  Louis  Ins.  Oo.  y.  St  Louis,  V.  &  T.  H.  B.  B.  Ck>.,  21 
Fed.  Gas.  203,  liability  of  carrier,  acting  as  agent  of  express  com- 
pany, to  shipper,  is  limited  by  shipper's  contract  with  express  com- 
pany; The  T.  A.  Ooddard,  12  Fed.  181,  184,  a  person  whose  goods 
are  transported  by  contract  with  a  charterer,  may  pursue  vessel  or 
her  owners,  for  loss  suffered;  Pritchard  v.  Budd,  76  Fed.  713,  42  U. 
8.  App.  186,  stipulation  of  party  to  contract  that  he  will  not  assign 
the  same,  does  not  prevent  his  undisclosed  principal  from  maintain- 
ing an  action  upon  it;  Packard  v.  Taylor,  35  Ark.  400,  37  Am.  Hep. 
41,  where  goods  are  shipped  by  successive  carriers,  the  carrier  in 
whose  possession  they  are  when  destroyed  or  injured,  is  liable  to 
owner  or  consignee;  Oal.  Powder  Works  v.  A.  &  P.  B.  B.  Ck>.,  113 
CaL  886,  386,  46  Pac.  602,  603,  36  L.  B.  A.  662,  663,  and  n.,  agent 
employed  by  owner  or  consignor  of  goods,  has  authority  to  make 
agreement  with  carriers  as  to  terms  upon  which  goods  are  to  be 
transported;  Atlantic,  etc.,  B.  B.  Ck>.  v.  Texas  Grate  Co.,  81  Ga.  606, 
9  S.  B.  601,  an  undisclosed  principal  may  sue  on  contract  made  with 
agent;  York  Go.  Bank  v.  Stein,  24  Md.  464,  an  undisclosed  principal 
is  directly  liable  upon  loan  made  through  an  agent,  although  he  has 
paid  agent  the  funds  with  which  to  repay  plaintiff;  Southern  Exp. 
Go.  Y.  Thornton,  41  Miss.  224,  an  express  company  receiving  goods 
from  another  express  company  for  transportation,  is  liable  to  con- 
signor as  common  carrier;  Elkins  v.  B.  &  M.  B.  B.,  10  N.  H.  342,  51 
Am.  Dec.  187,  where  a  third  person  placed  plaintiff's  coat  in  a  bundle 
with  his  own  coat,  addressing  bundle  to  himself,  plaintiff  might 
maintain  action  against  carrier  for  loss  of  his  coat;  Barter  v. 
Wheeler,  40  N.  H.  28,  31,  6  Am.  Bep.  447,  461,  an  intermediate  car- 
rier is  liable  for  loss  of  goods  while  in  warehouse;  Ohandler  v.  Goe, 
54  N.  H.  568,  a  principal  carrying  on  business  in  name  of  agent  as 
a  business  name,  is  liable  upon  contract  made  for  him  in  agent's 
name;  Smith  v.  Felter,  42  AtL  1054  (N.  J.  L.),  it  is  competent  to 
show  by  parol  evidence  that  one  or  both  of  the  parties  to  an  agree- 
ment in  writing,  not  under  seal,  were  agents  for  other  persons; 
Green  v.  Glarke,  12  N.  T.  350,  356,  where  owner  contracted  with 
forwarder,  who  contracted  with  carrier  for  transportation  of  goods, 
and  a  Judgment  was  rendered  against  owner  in  action  of  trover,  suit 
by  forwarder  is  barred;  Maghee  v.  G.  &  A.  B.  B.  Go.,  46  N.  Y. 
521,  6  Am.  Bep.  120,  contract  with  shipper,  stipulating  against  loss 
due  to  unavoidable  accidents,  extends  to  every  other  connecting 
carrier;  Barbre  v.  Goodale,  28  Or.  472,  43  Pac.  380,  parol  evidence 
to  show  that  a  contract,  not  a  negotiable  instrument  and  not  re- 
quired to  be  under  seal,  though  executed  by  and  in  name  of  agent  is 
the  contract  of  principal;  Sires  v.  Newton,  1  Wash.  Ter.  360,  chat- 
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tels  purchased  by  agent  In  his  own  name,  are  property  of  principal, 
and  no  interest  passes  by  virtae  of  sale  under  execution  against 
principal. 

Cited  also  in  The  D.  R.  Martin,  11  Blatchf .  235,  F.  O.  4,0d2,  ar- 
guendo, holding  officers  of  boat  justified  in  removing  person  carry- 
ing on  an  express  business  without  consent  of  carrier;  Sonsmith  v. 
The  J.  P.  Donaldson,  21  Fed.  681,  holding  propeller  bound  to  con- 
tribute upon  the  principles  of  a  general  average,  where  tow  was 
sacrificed  to  save  propeller;  Lowenburg  v.  Jones,  56  Miss.  692,  31 
Am.  Rep.  381,  value  of  mule  lost  by  prior  connecting  carrier  cannot 
be  recouped  in  suit  by  last  carrier  against  consignee  for  freight 
upon  stock  delivered.  Cited  and  Question  treated  in  the  following 
notes:  Camblos  v.  Philadelphia,  etc.,  R.  R.,  4  Fed.  Cas.  1114,  in  con- 
curring opinion,  7  Am.  Dec.  314,  12  Am.  Dec.  241,  12  Am.  Dee.  714, 
27  Am.  Dec.  137,  2  Am.  Rep.  130,  55  Am.  St.  Rep.  917,  62  Am.  St 
Rep.  525. 

Distinguished,  First  Nat  Bank  v.  M.  &  C.  R.  R.  Co.,  20  Ohio 
St  276,  5  Am.  Rep.  659,  carrier  not  liable  to  principal  for  loss  of 
money  kept  in  sole  custody  of  agent,  carried  without  notice  to  car- 
rier and  for  purposes  unconnected  with  expenses  of  Journey;  Wilson 
V.  Harry,  32  Pa.  St.  272,  where  goods  were  shipped  with  right  of 
transshipment,  bill  of  lading  providing  that  second  boat  shall  not 
be  liable  for  injury  done  on  first  second  boat  is  not  liable,  because 
first  boat  coerced  payment  of  entire  freight. 

Ck>mmon  carriers. —  Independently  of  any  special  agreement,  a 
common  carrier  is  chargeable  as  an  insurer  of  the  goods,  and  ac- 
•countable  for  any  damage  or  loss  that  may  happen  to  them  in  the 
course  of  the  conveyance,  unless  arising  from  inevitable  accident, 
i.  e.,  the  act  of  God  or  the  public  enemy,  p.  381. 

The  following  citing  cases  have  affirmed  and  applied  this  holding: 
Garrison  v.  Memphis  Ins.  Co.,  19  How.  315,  15  L.  657,  holding  bill 
of  lading  relieving  carrier  from  loss  caused  by  "  perils  of  the  river," 
does  not  include  fire  amongst  those  perils  and  carrier  responsible, 
although  there  was  no  negligence  on  the  part  of  the  owners,  their 
agents  or  servants;  The  Lady  Pike,  2  Biss.  144,  F.  O.  7,086,  where 
steamboat  was  driven  against  pier  by  sudden  and  unexpected  gust 
of  wind,  carrier  not  liable  for  loss  to  cargo;  The  Tan  Bark  Case,  1 
Brown,  155,  F.  C.  13,742,  a  master  who  lays  his  vessel  up  for  the 
winter,  is  bound  to  take  precautions  to  prevent  injury  to  cargo 
from  dampness,  snow  and  ice;  The  T.  A.  Goddard,  12  Fed.  178, 
holding  vessel  liable  to  action  in  rem  for  damages  caused  to  cargo 
by  contact  with  dangerous  goods;  Tompkins  v.  The  Dutchess,  24 
Fed.  Cas.  34,  carrier  not  exempt  from  liability  on  account  of  loss 
through  ordinary  perils  of  navigation;  Cox  v.  Peterson,  30  Ala.  611, 
68  Am.  Dec.  146,  where  carrier,  unable  to  deliver  goods  on  account 
of  low  stage  of  water,  deposited  them  in  warehouse,  where  they 
were  burned,  he  wsb  liable;  McMillan  v.  M.  S.  &  N.  L  R.  R.  Co., 
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16  Mich.  Ill,  d3  Am.  Dec.  218,  carrier  who  has  transported  prop- 
erty and  stored  it  in  his  warehouse,  awaiting  delivery  to  consignee, 
continues  to  be  liable  as  carrier;  the  court  was  evenly  divided  upon 
this  question;  Rixford  v.  Smith,  52  N.  H.  363,  13  Am.  Rep.  51,  lia- 
bility of  common  carrier  of  cattle  is  governed  by  principles  ap- 
plicable to  carriage  of  other  property;  Knapp  v.  Express  Co.,  55  N. 
H.  353,  express  company  estopped  to  deny  that  their  agents  were 
authorized  to  make  contract  to  collect  note  beyond  limits  of  com- 
pany's route;  Hays  v.  Kennedy,  41  Pa.  St  380,  80  Am.  Dec.  628, 
where  boat  was  run  into  and  sunk  without  fault  of  master  or  crew, 
the  loss  was  covered  by  exception  against  "unavoidable  dangers 
of  river  navigation." 

Cited,  arguendo,  Walker  v.  Transportation  Co.,  3  Wall.  152,  18 
L.  174,  under  act  of  March,  1851,  limiting  the  liability  of  ship- 
owners in  case  of  loss  by  fire,  such  owners  are  not  liable  for  neg- 
ligence of  officers  or  agents  in  which  they  have  not  participated; 
Sweatt  V.  B.,  H.  &  E.  R.  R.  Co.,  8  Cliff.  347,  F.  C.  13,684,  holding 
railroad  companies  private  commercial  corporations  within  ban- 
rupt  act;  Whittenton  Mfg.  Co.  v.  M.  &  O.  R.  P.  Co.,  21  Fed.  899, 
discussing  form  of  pleading  under  Tennessee  code;  Chamberlain 
V.  Western  Trans.  Co.,  44  N.  Y.  807,  4  Am.  Rep.  682,  provision  of 
act  of  March  3,  1851,  extends  to  ordinary  baggage  of  passengers; 
Moore  v.  American  Trans.  Co.,  24  How.  89,  16  L.  681,  in  dissenting 
opinion. 

Common  carriers  have  a  right  to  limit  their  liability  by  special 
agreement,  but  they  still  incur  the  same  responsibility  attaching 
to  private  persons,  and  are  bound  to  use  ordinary  care,  p.  382. 

The  citing  cases  have  also  referred  extensively  to  this  proposition. 
In  the  Federal  courts,  the  following  apply  the  rule:  York  Co.  v. 
Central  R.  R.,  3  Wall.  112,  18  L.  171,  holding  clause  in  biU  of 
lading  exempting  carrier  from  liability  for  loss  by  fire,  sufficient 
to  protect  carrier  exercising  due  care;  Constable  v.  Nat.  Steam- 
ship Co.,  154  U.  S.  62,  38  L.  910,  14  S.  Ct  1067,  stipulation  in  bill  of 
lading  that  steamship  company  would  not  be  liable  for  loss  by  fire, 
after  unloading  cargo,  valid;  Earnest  v.  Express  Co.,  1  Woods,  577, 
F.  C.  4,248,  notice  to  shipper  that  express  company  would  not  be 
liable  to  greater  amount  than  $50  for  loss  of  unvalued  package,  lim- 
its amount  which  shipper  can  recover;  The  Princeton,  19  Fed.  Cas. 
1344,  owners  of  towing  vessel  may  limit  their  liability  by  contract; 
Barstow  ▼.  Wilmot,  2  Fed.  Cas.  955,  where  carrier  used  ordinary 
diligence,  loss  caused  by  rough  passage,  within  exception  of  bill 
of  lading;  The  Surrey,  26  Fed.  795,  stipulation  that  goods  may  be 
landed  "without  notice  to  and  at  the  risk  and  expense  of  con- 
signees after  they  leave  deck  of  ship,"  does  not  relieve  master  from 
using  ordinary  and  reasonable  care;  Bank  of  Kentucky  v.  Adams 
Exp.  Co.,  1  Flipp.  250,  F.  C.  889,  express  company  which  has 
limited  its  liability,  only  required  to  use  reasonable  care,  and  not 
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liable  for  carelessnees  of  railroad  company  over  which  It  had  no 
control;  The  Ira  B.  Bllems,  60  Fed.  937,  2  U.  S.  App.  242,  a  pro- 
vision that  cargo  Is  "  to  be  delivered  alongside,  and  held  at  charter's 
risk  and  expense,"  not  unreasonable,  and  master  bound  only  to  ex- 
ercise ordinary  care. 

State  court  cases  dte  and  apply  the  syllabus  rule,  as  follows: 
Grey  v.  Mobile  Trade  Co.,  55  Ala.  400,  405,  28  Am.  Rep.  732.  737, 
carrier  must  show  that  he  employed  that  degree  of  diligence  which 
very  careful  and  prudent  men  take  of  their  own  affairs;  Gamp  v. 
H.  &  N.  Y.  Steamboat  Co.,  43  Conn.  340,  and  Phoenix  Ins.  Co.  v. 
Erie,  etc.,  Transp.  Co.,  10  Blss.  28,  F.  C.  11,112,  exemption  from 
liability  for  loss  or  damage  not  caused  by  negligence,  lawful  and 
valid;  B.  T.  V.  &  G.  R.  R.  Co.  v.  Johnston,  75  Ala.  603,  51  Am. 
Rep.  492,  under  contract  to  furnish  a  cattle  car,  extent  of  com- 
pany's obligation  Is  to  furnish  a  safe,  serviceable  and  adequate 
car,  adapted  to  use  Intended;  Adams  Bxp.  Co.  ▼.  Stettaners,  61 
UL  187,  14  Am.  Rep.  59,  carrier  stipulating  against  loss  not  oc- 
casioned by  gross  carelessness.  Is  still  bound  to  use  reasonable 
care  and  diligence;  Goggln  v.  K.  P.  Ry.  Co.,  12  Kan.  418,  con- 
tract that  damages  to  stock  shall  not  be  allowed  unless  a  written 
claim  be  presented  within  a  certain  time,  binds  shipper;  Owen  v. 
L.  &  N.  R.  R.  Co.,  87  Ky.  631,  9  S.  W.  699,  to  the  same  effect;  Rob- 
erts V.  Riley,  15  Lia.  Ann.  103,  77  Am.  Dec.  184,  parol  evidence  of 
special  agreement  Is  admissible;  New  Orleans  Mut  Ins.  Co.  v. 
New  Orleans,  J.  &  G.  N.  R.  R.  Co.,  20  La.  Ann.  303,  where  carrier 
specially  excepted  the  risk  of  fire,  no  negligence  being  shown,  in- 
surance company  could  not  recover;  Brehme  v.  Adams  Bxp.  Co.,  25 
Md.  335,  receipt  limiting  carrier's  liability  to  |50,  constituted  a 
special  contract  between  the  parties;  Bankard  v.  Baltimore  &  O. 
R.  R.  Co.,  34  Md.  202,  6  Am.  Rep.  324,  where  obligations  of  rail- 
road company  in  transportation  of  cattle  were  modified  by  special 
contract;  Squire  v.  N.  Y.  C.  R.  R.  Co.,  98  Mass.  245,  246,  93  Am. 
Dec.  163,  164,  carrier  not  liable  for  suffocation  of  hogs,  shipper 
Laving  assumed  all  risk,  by  special  contract;  Liake  Shore  &  M.  S. 
K.  R.  Co.  V.  Perkins,  25  Mich.  335,  12  Am.  Rep.  279,  a  carrier  who 
has  never  assumed  to  carry  live  stock  except  upon  special  terms 
exempting  him  from  liability  as  common  carrier,  cannot  be  held 
liable  as  such;  Christenson  v.  American  Exp.  Ca,  15  Minn.  281, 
282,  2  Am.  Rep.  125,  126,  where  goods  were  shipped  by  agent, 
consignor's  assent  to  terms  of  receipt  presumed;  Alair  v.  N.  P.  R. 
R.  Co.,  53  Minn.  165,  39  Am.  St  Rep.  590,  54  N.  W.  1073,  19  L.  R. 
A.  766,  contract  fixing  the  amount  which  might  be  recovered  per 
head  for  live  stock  In  case  of  loss,  limits  owner  to  sums  named; 
Georgia  R.  R.  v.  Spears,  66  Ga.  490,  42  Am.  Rep.  84,  sustaining 
contract  whereby  shipper  in  consideration  of  free  pass  assumed 
all  risk  of  loss  or  damage  to  stock;  Whitesides  v.  Thurlkill,  12 
Smedes  &  M.  601,  51  Am.  Dec.  129,  a  carrier  who  has  limited  his 
common-law  liability.  Is  not  liable  If  loss  arose  without  fault  of  him- 
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self  or  crew;  LeTerlng  y.  Union  Trans.  &  Ins.  Co.,  42* Mo.  92,  97  Am. 
Dec.  821,  unless  carrier  took  reasonable  care  and  furnished  reason- 
ably safe  and  suitable  cars,  he  is  responsible  without  regard  to  his 
special  contract;  Dorr  ▼.  N.  J.  S.  N.  Co.,  11  N.  Y.  492,  62  Am.  Dec. 
127,  plea  of  special  contract  with  shipper  and  that  goods  were  not 
lost  by  negligence,  misconduct  of  default  of  carrier,  Is  not  de- 
murrable; Mercantile  Mut  Ins.  Co.  y.  Calebs,  20  N.  T.  176,  under 
contract  whereby  carrier  Is  to  receive  the  benefit  of  any  Insurance 
effected  by  owner,  Insurers  have  no  right  of  action  against  carrier; 
Phlfer  Y.  0.  0.  Ry.  Co.,  89  N.  C.  316,  45  Am.  Rep.  692,  stipulation 
In  bill  of  lading,  given  by  one  of  an  associated  line  of  common  car- 
riers, that  carrier  alone  having  custody  of  goods  at  time  of  loss 
should  be  responsible,  binds  the  shipper;  Ballon  v.  Earle,  17  R.  I. 
447,  448,  33  Am.  St  Rep.  887,  888,  22  Atl.  1115,  14  L.  R.  A.  437,  and 
n.,  receipt  limiting  carrier's  liability  to  |50,  unless  value  of  article 
is  otherwise  herein  expressed,  limits  amount  which  shipper  can 
recover,  though  loss  was  occasioned  by  negligence;  H.  &  T.  C.  R.  R. 
Co.  V.  Park,  1  Tex.  App.  Civ.  143,  a  railroad  company  may,  by 
special  contract,  exempt  Itself  from  liability  for  damage  to  goods 
upon  connecting  lines;  Zouch  v.  C.  &  O.  Ry.  Co.,  36  W.  Ya.  536,  15 
8.  B.  189,  17  L.  R.  A.  121,  carrier  may  limit  Its  liability  to  amount 
agreed  upon  even  though  loss  may  result  from  negligence,  although 
It  cannot  wholly  exempt  Itself  from  liability. 

Cited,  arguendo.  Railroad  Co.  v.  Lockwood,  17  WalL  361,  21  L. 
634,  but  carrier  cannot  stipulate  for  an  unjust  or  unreasonable  ex- 
emption; Steamboat  Sultana  v.  Chapman,  5  Wis.  465,  raising,  but 
not  deciding,  this  question.  In  note,  31  Ind.  398.  See  exhaustive  note, 
82  Am.  Dec.  497;  also  note,  62  Am.  St  Rep.  522. 

Common  carriers  exercise  a  sort  of  public  ofllce  and  have  public 
duties  to  perform,  from  which  they  should  not  be  permitted  to  ex- 
onerate themselves  without  the  assent  of  parties  concerned;  they 
are  bound  Id  receive  and  carry  all  goods  offered  for  transportation, 
and  are  liable  to  an  action  in  case  of  refusal,  p.  282. 

Cited  and  principle  relied  upon  In  Munn  v.  Illinois,  94  U.  S.  130, 
24  L.  85,  holding  State  may  prescribe  regulations  and  rates  of 
charge  of  grain  warehouses  within  State;  De  Manacho  v.  Ward, 
23  Blatchf.  505,  27  Fed.  533,  discriminating  freight  rates  are  un- 
lawful; D.  &  N.  O.  R.  R.  Co.  V.  A.  J.  &  S.  F.  R.  R.  Co.,  4  McCrary,  339, 
16  Fed.  652,  contract  between  carriers  to  apportion  country,  and  to 
refuse  to  enter  Into  or  allow  business  relations  with  competing  lines, 
void  as  against  public  policy;  Chicago,  etc.,  R.  R.  Co.  v.  People,  56 
IlL  377,  8  Am.  Rep.  693,  mandamus  will  lie  to  compel  a  railroad  com- 
pany to  deliver  to  a  particular  elevator,  grain  consigned  to  it  upon 
line  of  road;  McDuffee  v.  P.  &  R.  R.  R.,  52  N.  H.  448,  13  Am.  Rep. 
73,  an  action  against  a  common  carrier  lies  In  New  Hampshire  for 
damages  caused  by  unreasonable  discrimination;  Sandford  v.  Rail- 
road Co.,  24  Pa.  St  381,  64  Am.  Dec.  669,  a  contract  giving  to  one 
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express  company  an  exclusive  right  of  transportation  on  passenger 
trains.  Illegal  and  void;  Klrby  v.  W.  U.  Tel.  Co.,  4  8.  Dak.  116,  46 
Am.  St.  Rep.  788,  56  N.  W.  763,  30  L.  R  A.  619,  as  common  car- 
rier, a  telegraph  company  cannot  legally  refuse  to  transmit  an 
offered  message,  because  person  offering  will  not  sign  an  agreement 
limiting  their  liability;  Laurel  Fork,  etc.,  R.  R.  Co.  v.  Transporta- 
tion Co.,  25  W.  Ya.  337,  railroad  companies  are  subject  to  legisla- 
tive control  as  to  their  rates  of  fare  and  freight. 

Cited,  arguendo,  in  Rlcker's  Petition,  66  N.  H.  261,  29  Atl.  582, 
24  L.  R.  A.  760,  the  fact  that  a  member  of  the  bar  is,  in  a  limited 
sense,  an  officer  of  the  court,  does  not  disqualify  women  by  the  com- 
mon law.  Approved,  Dadidson  v.  Graham,  2  Ohio  St  136,  arguendo, 
plaintiff  being  non-suited,  because  of  variance  between  pleadings 
and  proof.  Cited  in  Civil  Rights  Cases,  109  U.  S.  37,  27  L.  848,  3 
S.  Ct  41,  in  dissenting  opinion,  per  Harlan,  J.,  majority  holding 
first  and  second  sections  of  civil  rights  act  of  1875  unconstitutionfll; 
Plessy  V.  Ferguson,  163  U.  S.  663,  41  U  261,  16  S.  Ct.  1144,  ma- 
jority holding  statute  of  Louisiana  requiring  railway  companies  to 
provide  separate  accommodations  for  white  and  colored  passengers, 
not  in  conflict  with  either  thirteenth  or  fourteenth  amendment 
Cited  also  in  the  following  notes,  64  Am.  Rep.  865,  46  Am.  St  Rep. 
777,  778. 

Conunon  earrlem.— The  burden  of  proving  a  special  agreement 
lies  on  the  carrier,  and  nothing  short  of  an  express  stipulation  should 
be  permitted  to  discharge  him  from  duties  which  the  law  has  an- 
nexed to  his  employment,  p.  883. 

Approved  and  followed  in  the  following  citing  cases:  Railroad 
Co.  V.  Harris,  12  Wall.  85,  20  L.  359,  announcement  on  railroad 
ticket,  confining  liability  to  proprietors  of  each  division  of  road,  not 
binding  unless  brought  to  the  knowledge  of  holder  and  assented  to 
by  him;  Railroad  Co.  v.  Manufacturing  Co.,  16  Wall.  328,  21  L.  302, 
an  unsigned  general  notice  printed  on  back  of  fright  receipt  does 
not  amount  to  contract  limiting  carrier's  liability;  The  Majestic. 
166  U.  8.  384,  41  L.  1043,  17  8.  Ct  601,  holding  conditions  attached 
to  contract  ticket  notices  merely,  and  steamship  company  not  re- 
lieved from  liability  thereby;  Merriman  v.  The  Brig  May  Queen, 
Newb.  470,  F.  0.  9,481,  the  following  stamped  upon  bill  of  lading, 
"  not  responsible  for  rust,  breakage,  etc.,  weight  and  contents  un- 
known," does  not  free  carrier  from  liability;  Mauritz  v.  N.  Y.,  L.  B. 
&  W.  R  R.  Co.,  23  Fed.  779,  a  passenger  unable  to  read  is  not  bound 
by  unexplained  si>ecial  terms  and  conditions,  printed  on  ticket; 
Western  Trans.  Co.  v.  Newhall,  24  IlL  469,  76  Am.  Dec  763,  com- 
mon-law liability  of  carrier  cannot  be  restricted  by  notice,  express 
assent  of  shipper  must  be  proved;  Michigan  C.  R.  R.  Co.  v.  Hale,  6 
Mich.  260,  a  carrier  has  no  power  to  restrict  his  liability  in  any 
manner  without  consignor's  assent;  N.  J.  R.  R.  Co.  ads.  Penn.  R. 
R.  Co.,  27  N.  J.  L.  101,  where  a  common  carrier  undertakes  to 
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transport  an  article,  the  legal  presumption  Is  that  he  does  it  sub- 
ject to  his  common-law  liability;  Gaines  v.  Union  Trans.  &  Ins.  Co., 

28  Ohio  St.  440,  whether  such  assent  has  been  glTen,  so  as  to  make 
bill  of  lading  binding  upon  shipper,  is  a  fact  to  be  proved;  Pitts- 
burgh, etc.,  R.  R.  Go.  Y.  Barrett,  36  Ohio  St  453,  to  the  same  effect; 
SeUer  y.  Steamship  Pacific,  Deady,  22,  F.  G.  12,644,  1  Or.  414,  415, 
receipt  containing  the  words  "not  accountable  for  contents,"  de- 
livered to  expressmen,  does  not  constitute  an  agreement  with  ship- 
per; Railroad  Go.  v.  Turner,  100  Tenn.  223,  47  S.  W.  225,  43  L.  R.  A. 
142,  limitations  and  conditions  on  general  ticket  not  binding  upon 
passenger  unless  his  attention  is  called  to  them  and  he  assents 
thereto;  Missouri,  etc.,  Ry.  Go.  v.  Garter,  9  Tex.  Giv.  App.  685,  686, 

29  S.  W.  568,  contract  signed  by  shipper  after  he  had  placed  cattle 
on  cars,  induced  by  refusal  of  railroad  company  to  carry  cattle  un- 
less signed,  is  void;  Kimball  v.  R.  &  B.  R.  R.  Go.,  26  Yt  256,  62  Am. 
Dec.  570,  a  general  notice  to  the  public,  limiting  carrier's  obligations, 
is  no  evidence  of  special  contract  Explained  in  American  Trans. 
Co.  V.  Moore,  5  Mich.  379,  holding  this  fact  proven  like  any  others, 
by  any  pertinent  evidence. 

Cited  in  Insurance  Go.  v.  Raihroad  Co.,  104  U.  S.  155,  26  L.  684, 
argnendo,  the  decision  being  determined  on  other  grounds.  See  the 
following  notes:  82  Am.  Dec.  469,  504,  84  Am.  Dec.  506,  46  Am.  St 
Rep.  779. 

Common  caxrlenk — If  it  is  competent  at  all,  for  a  carrier  to 
stipulate  for  immunity  from  liability,  for  the  gross  negligence  of 
himself  and  his  servants  or  agents,  it  should  be  required  to  be 
done,  at  least  in  terms  that  could  leave  no  doubt  as  to  the  meaning 
of  the  parties,  pp.  888,  884. 

The  citing  cases  show  the  extensive  afllrmance  of  this  principle, 
and  the  following  applications:  Hart  v.  Pennsylvania  R.  R.  Co.,  112 
XJ.  8.  838,  28  L.  720,  5  S.  Gt  154,  holding  carrier  cannot  limit  by 
special  contract  his  common-law  liability  for  loss  consequent  upon 
his  own  or  servant's  negligence;  Liverpool  &  G.  U.  S.  Go.  v.  Phenlx 
Ins.  Co.,  129  U.  S.  438,  82  L.  791,  9  S.  Gt  471,  affirming  S.  G.,  22 
Blatchf.  894,  896,  22  Fed.  726,  727,  a  common  carrier  by  sea  cannot 
by  any  stipulation  exempt  himself  from  liability  for  loss  caused  by 
negligence  of  officers  or  crew;  Ormsby  v  Union  Pacific  Ry.  Go.,  ^ 
McCrary,  54,  4  Fed.  711,  contract  for  shipment  assuming  to  say 
that  railroad  shall  not  be  liable  on  account  of  delay,  and  requiring 
shipper  to  give  notice  of  claim  before  unloading  stock,  is  void; 
The  Boskenna,  40  Fed.  94,  6  L.  R.  A.  175,  and  n.,  reversing  S.  G.,  22 
Fed.  662,  bill  of  lading  authorizing  landing  of  fruit  at  consignee's 
risk  released  carrier  from  liability  where  consignee  was  not  ready 
to  receive  It;  The  Brantford  City,  29  Fed.  896,  a  carrier  cannot  ab- 
solve himself  from  damage  resulting  from  negligence  by  stipulation 
In  bills  of  lading  adopting  a  contrary  rule  of  foreign  law,  authorities 
reviewed;  Yoight  v.  Baltimore  &  Ohio  S.  W.  Ry.  Co.,  79  Fed. 
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566,  contract  releasing  railroad  from  liability  for  all  Injuries  to 
express  messenger,  though  caused  by  negligence  of  railroad  com- 
pany or  servants,  is  void;  Hartwell  v.  N.  P.  E.  Ck).,  6  Dak.  Ter.  472, 
41  N.  W.  735,  3  L.  R.  A.  347,  and  n.,  plaintiff  did  not  forfeit  his 
rights  by  omission  to  make  a  written  claim  within  time  required  by 
shipping  contract;  Michigan,  etc.,  R.  R.  Go.  v.  Heaton,  37  Ind.  453, 
10  Am.  Rep.  93,  a  carrier  can  no  more  stipulate  for  a  slight  degree  of 
negligence  than  he  can  for  gross  negligence;  Ross  y.  D.  M.  U.  R.  B. 
Ck>.,  39  Iowa,  249,  a  carrier  cannot  by  notice  or  special  contract  re- 
strict, limit  or  avoid  its  common-law  liability  for  negligence;  Hudson 
V.  N.  P.  Ry.  Co.,  92  Iowa,  237,  54  Am.  St  Rep.  555,  60  N.  W.  610,  to 
the  same  effect;  also,  Stanard  Milling  Co.  y.  Transit  Co.,  122  Mo.  272, 
26  S.  W.  707,  and  Kirby  y.  Adams  Exp.  Co.,  2  Mo.  App.  375,  holding 
presumption  of  negligence  arose  from  fact  of  loss;  Perkins  v.  New 
York  Central  R.  R.  Co.,  24  N.  Y.  201,  206,  82  Am.  Dec.  284,  288,  in 
respect  to  a  gratuitous  passenger,  a  railroad  may  contract  for  any 
degree  of  negligence  in  its  servants,  other  than  board  of  directors  or 
general  managers;  Capehart  v.  S.  &  R.  R.  R.  Co.,  81  N.  O.  442,  31 
Am.  Rep.  507,  stipulation  that  loss  shall  be  adjusted  before  goods 
are  removed  from  station,  and  claim  made  within  thirty  days,  is  an 
unreasonable  provision  and  void;  Transportation  Go.  v.  Bloch,  86 
Tenn.  397,  6  Am.  St  Rep.  850,  6  S.  W.  882,  stipulation  in  bill  of 
lading  exempting  carrier  from  liability  for  damage  occasioned  by 
default  of  its  agents,  sub-carriers.  Is  void.  Cited  in  South.,  etc.,  aih, 
R  R.  Co.  v.  Henlein,  52  Ala.  622,  in  dissenting  opinion,  majority 
holding  stipulation  that  "  value  at  time  and  place  of  shipment,  not 
to  exceed  $50  per  head,"  should  be  measure  of  recovery  for  loss  of 
cattle,  just  and  reasonable. 

Common  carriers. —  Where  carriers  have  restricted  their  liability 
by  special  agreement,  the  burden  of  proving  that  loss  was  occa- 
sioned by  want  of  due  care  or  by  gross  negligence,  lies  upon  plain- 
tiff, p.  884. 

Cited  and  rule  approved  in  The  Invincible,  1  Low.  227,  F.  O.  7,065, 
holding  clause  In  bill  of  lading,  "ship  not  responsible  for  rust, 
leakage,  or  shrinkage,"  relieves  carrier  of  burden  of  proving  lack  of 
negligence  or  carelessness;  The  Moravin,  2  Hask.  159,  F.  C.  9,789, 
evidence  shovTlng  injury  would  not  have  resulted,  with  proper  care, 
in  the  absence  of  explanation  proves  negligence;  Ulrich  y.  The 
Sunbeam,  24  Fed.  Gas.  515,  libellants  having  established  negligence 
and  want  of  skill  in  towage,  were  entitled  to  recover;  Kallman  v. 
United  States  Exp.  Co.,  3  Kan.  208,  211,  where  receipt  of  express 
company  limited  liability  to  $150  unless  true  value  of  package  was 
stated,  threw  burden  of  proving  negligence  on  shipper;  Thomas  v. 
Ship  Morning  Glory,  18  La.  Ann.  270,  271,  71  Am.  Dec.  510,  shipper 
bound  to  prove  negligence  where  carrier  limited  his  liability  by 
special  contract;  United  States  TeL  Go.  v.  Gildersleeve,  29  Md.  249, 
96  Am.  Dec.  525,  burden  of  proof  upon  sender  of  telegram  to  show 
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negligence  or  want  of  good  faith  In  dispatching  or  delivery  of 
message;  Smith  y.  N.  O.  B.  R.  Oo.,  64  N.  C.  239,  where  carrier  limited 
Its  liability  by  special  agreement,  bare  proof  of  destruction  by  fire 
would  not  entitle  owner  to  recover;  Famham  v.  C.  &  A.  R.  R.  Co., 
66  Pa.  St  60,  proof  of  negligence  was  on  shipper;  Patterson  v.  Clyde, 
OT  Pa.  St  506,  adopting  Famham  v.  C.  &  A.  R.  R.  Co.,  supra. 

Distinguished  in  Mitchell  v.  Carolina  Cent  R.  R.  Co.,  124  N.  0. 
249,  32  S.  E.  674,  exemption  by  special  agreement  does  not  cast 
burden  of  proof  upon  shipper,  where  he  had  no  means  of  ascertain- 
ing how  loss  occurred. 

Common  caxrlera. —  A  steamboat  company  Is  liable  for  the  loss  of 
go'  ds  occasioned  by  the  gross  negligence  of  Its  servants  or  agents, 
notwithstanding  the  existence  of  a  special  agreement  that  the 
goods  were  at  all  times  exclusively  at  the  risk  of  the  shipper,  p.  385. 

This  holding  has  been  approved  and  variously  applied  in  the  fol« 
lowing  citing  cases:  Railroad  Co.  v.  Lockwood,  17  Wall.  361,  363, 
374,  21  L.  634,  635,  638,  re-reported  In  10  Am.  Rep.  368,  369,  374,  and 
note,  holding  general  contract  exempting  carrier  from  all  risk  does 
not  bar  recovery  by  a  drover  travelling  on  a  pass.  Injured  through 
negligence  of  employee;  Railroad  Co.  v.  Pratt,  22  Wall.  134,  22  L. 
831,  carrier  furnishing  unsuitable  cars  not  relieved  from  responsi- 
bility under  general  agreement;  Companla  La  Flecha  v.  Brauer,  168 
U.  S.  119,  120,  42  L.  405,  18  8.  Ct  15,  16,  steamship  company  liable 
for  loss  of  sound  cattle  thrown  overboard  In  rough  weather  by  order 
of  master;  Richards  v.  Hansen,  1  Fed.  63,  exceptions  In  bill  of  lading 
against  breakage,  leakage,  and  rust,  do  not  relieve  carrier  from 
damage  caused  by  Improper  stowage  and  defective  construction  of 
vessel;  The  Hadji,  16  Fed.  864,  owners  of  vessels  responsible  for 
loss  caused  by  defects  in  construction  and  repair  of  ship;  The 
Hettle  Ellis,  20  Fed.  394,  If  deckload  Is  lost  through  negligence  or 
want  of  skill  of  master,  the  vessel  is  liable;  Steele  v.  Townsend*  37 
Ala.  251,  252,  79  Am.  Dec.  51,  52,  stipulation  that  carrier  is  "  not 
accountable  for  rust  or  breakage"  does  not  relieve  against  negli- 
gence, and  proof  of  injury  to  goods  makes  out  prima  facie  case  of 
negligence;  A.  G.  S.  R  R.  Co.  v.  Little,  71  Ala.  614,  where  loss 
results  from  want  of  ordinary  care  and  skill,  carrier  is  liable  for 
full  value  of  goods;  Hooper  v.  Wells,  Fargo  &  Co.,  27  Cal.  33,  85  Am. 
Dec.  222,  clause  in  receipt  stating  that  carrier  Is  "not  to  be  re- 
sponsible except  as  forwarders"  does  not  exempt  from  loss  of 
goods  occasioned  by  negligence  of  employees  on  boat  owned  by 
other  parties  but  used  by  carrier;  Wright  v.  Gaff,  6  Ind.  421,  written 
agreement  that  flat-boat  should  be  towed  at  its  own  risk  did  not 
exempt  steamboat  for  loss  caused  by  gross  negligence;  I.  C.  Ry.  Co. 
Y.  Mundy,  21  Ind.  51,  83  Am.  Dec.  341,  statement  on  pass  that  per- 
son accepting,  assumes  all  risk  of  personal  injury  and  loss  or  dam- 
age to  property,  does  not  excuse  for  gross  negligence  of  railway 
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employees;  I.  &  0.  R.  B.  Go.  y.  Cox,  29  Ind.  362,  95  Am.  Dec.  642, 
notice  on  ticket  limiting  amount  of  liability  in  case  of  loss  of 
baggage  does  not  apply  to  loss  resulting  from  want  or  care;  O.  &  M. 
By.  Go.  Y.  Selby,  47  Ind.  487,  17  Am.  Rep.  726,  a  drover  travelling 
upon  a  pass  Is  entitled  to  damages  for  injuries  caused  by  negligence 
of  railway  employees;  M.  Y.  R.  R.  Go.  v.  Galdwell,  8  Kan.  248, 
carrier  liable  for  breakage  caused  by  negligence  although  liability 
had  been  limited  by  special  contract;  Brauer  v.  Barque  Almoner,  18 
La.  Ann.  266,  limitation  in  bill  of  lading  merely  relieves  carrier  from 
ordinary  leakage;  School  District  v.  B.  H.  &  E.  B.  B.  Co.,  102  Mass. 
656,  3  Am.  Bep.  505,  special  contract  does  not  exempt  from  injury  to 
goods  caused  by  negligence;  New  Orleaui  B.  B.  Go.  y.  Faler,  58  Miss 
915,  railroad  company  required  to  use  safest  approved  power,  and 
cars  rcaistructed  to  afford  greatest  protection  to  goods. 

iSlsewhere  the  citing  cases  have  indorsed  and  relied  upon  the 
syllabus  holding:  Ashmore  y.  Pennsylvania  S.  T.  Trans.  Co.,  28 
N.  J.  L.  191,  carrier  not  exempt  under  special  agreement  for  dam- 
age caused  by  negligence  or  unsklUfulness;  Moses  y.  B.  &  M.  B.  R., 
24  N.  H.  88,  56  Am.  Dec.  230,  carriers  liable  for  goods  burned  in 
warehouse,  notwithstanding  notices  limiting  their  liability;  Judson 
V.  Western  B.  B.  Corp.,  6  Allen,  492,  83  Am.  Dec  649,  a  carrier 
cannot  exonerate  himself  by  a  general  notice  known  to  carrier 
from  whom  he  received  consignor's  goods;  Smith  v.  New  York 
Central  B.  B.  Co.,  24  N.  Y.  235,  assumption  by  shipper  of  the  risk  of 
all  and  any  damage  whatsoever,  not  a  stipulation  for  willful  miscon- 
duct, gross  negligence  or  want  of  ordinary  care;  Mynard  y.  Syra- 
cuse, etc.,  B.  B.  Co.,  71  N.  Y.  183,  27  Am.  Bep.  30,  contract  exempt- 
ing railroad  company  from  all  claims  for  damage  "from  whatso- 
ever cause  arising  "  does  not  Include  loss  occasioned  by  negligence; 
Nicholas  Y.  N.  Y.  G.  &  H.  B.  B.  B.  Co.,  89  N.  Y.  374,  exemption 
from  liability  for  **  damage  occasioned  by  delays  from  any  cause  or 
from  change  of  weather"  does  not  cover  loss  occasioned  by  negli- 
gent delay;  Graham  v.  DaYis,  4  Ohio  St  376,  62  Am.  Dec.  288,  car- 
rier is  liable  for  loss  caused  by  negligence,  however  slight;  Welsh  v. 
P.,  F.  W.  &  G.  B.  R  Co.,  10  Ohio  St  70,  72,  75  Am.  Dec.  492,  493,  a 
common  carrier  is  liable  for  damage  resulting  from  defective  and 
unsafe  cars,  notwithstanding  an  express  contract  to  the  contrary; 
Virginia  &  Tenn.  B.  B.  Go.  y.  Sayers,  26  Oratt  337,  raihroad  com- 
pany liable  for  loss  occasioned  by  any  negligence  of  company  or  its 
agents  notwithstanding  special  contract;  Blchmond,  etc.,  B.  B.  Go.  v. 
Payne,  86  Va.  485,  10  S.  E.  750,  6  L.  B.  A.  853,  and  n.,  to  the  same 
effect;  B.  &  O.  B.  B.  Go.  y.  Bathbone,  1  W.  Va.  107,  88  Am.  Dec. 
666,  where  carrier  restricted  his  liability  by  special  contract  he  was 
required  only  to  exercise  ordinary  care  and  diligence;  Mastln  v. 
Baltimore  &  Ohio  B.  B.  Co.,  14  W.  Va.  203,  35  Am.  Bep.  757,  carrier 
may  exempt  Itself  from  loss  resulting  from  accident,  to  which  it  in 
no  manner  contributed,  but  not  from  loss  resulting  from  any  degree 
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of  negligence  or  misfeasance;  Black  y.  Goodrich  Trans.  Co.,  55  Wi& 
322,  42  Am.  Rep.  714,  13  N.  W.  246,  contract  specifying  amount  of 
carrier's  liability  does  not  relleye  carrier  from  liability  for  full  value 
of  goods  lost  through  negligence. 

Cited,  arguendo,  Bacon  y.  Robertson,  18  How.  486,  15  L.  502,  in 
general  discussion  of  rights  and  duties  of  corporations;  in  the  fol- 
lowing cases  discussing  legislation  limiting  liability  of  shipowners: 
Moore  v.  American  Trans.  Co.,  24  How.  88,  16  L.  681,  affirming  S.  C, 

5  Mich.  3»2,  Wright  y.  Norwich  &  N.  Y.  Trans.  Co.,  8  Blatchf.  21, 
F.  C.  18,087,  and  The  Roanoke,  46  Fed.  301,  affirmed  by  Circuit 
Court  of  Appeals,  59  Fed.  163,  18  U.  S.  App.  407,  Chamberlain  v. 
Western  Trans.  Co.,  44  N.  T.  308,  4  Am.  Rep.  G83,  and  Balrd  v. 
Daly,  57  N.  Y.  242.  Cited  in  The  Great  Western,  118  U.  S.  533,  30  L. 
160,  6  S.  Ct  1167,  arguendo,  in  dissenting  opinion;  Lamb  v.  Camden 

6  Amboy  R.  R.,  etc.,  Co.,  46  N.  Y.  289,  generally  in  dissenting  opin- 
ion; also  in  the  following  notes,  28  Am.  Dec.  492,  32  Am.  Dec.  470, 

1  Am.  Rep.  132,  and  5  Am.  St.  Rep.  720. 

Distinguished,  Ginn  y.  Ogdensburgh  Transit  Co.,  85  Fed.  986,  57 
U.  8.  App.  405,  stipulation  in  bill  of  lading  against  liability  for  loss 
or  damage  unless  action  shall  be  brought  within  a  certain  time,  pre- 
sumed assented  to  by  both  parties;  Smith  y.  N.  Y.  C.  R.  R.  Co.,  24  N. 
Y.  250,  in  dissenting  opinion,  majority  citing  and  following  princi- 
pal case. 

Admiralty. —  A  contract  for  the  transportation  of  specie  upon 
the  sea  or  tide  waters,  is  a  maritime  contract  within  the  Constitution 
and  Judiciary  act  of  1789,  pp.  885-695. 

Cited  and  principle  followed  in  Morewood  y.  Bnequist,  23  How. 
493,  16  L.  517,  holding  admiralty  Jurisdiction  extends  to  contracts 
of  charter-party  and  affreightment;  The  Belfast,  7  Wall.  638,  639, 
19  L.  270,  the  Jurisdiction  of  admiralty  is  the  same  in  matters  in 
marine  contracts  as  in  marine  torts;  Insurance  Co.  y.  Dunham,  11 
WalL  27, 20  L.  98,  a  contract  of  marine  insurance  is  a  maritime  con- 
tract; Gloucester  Ins.  Co.  y.  Younger,  2  Curt  333,  334,  F.  C.  5,487,  to 
the  same  point;  Cakes  y.  Richardson,  2  Low.  176,  F.  C.  10,390,  ad- 
miralty has  Jurisdiction  of  contracts  of  affreightment;  The  Huntress, 

2  Ware  (Day.),  94,  109,  F.  C.  6,914,  a  contract  for  the  transportation 
of  goods  on  the  high  seas  is  within  the  maritime  Jurisdiction  of  the 
Federal  court;  The  Williams,  1  Brown,  215,  F.  C.  17,710,  a  proceed- 
ing in  rem  will  lie  upon  contract  for  seryices  of  tug  to  assist 
stranded  yessel;  Justi  Pon  y.  The  Arbustei,  14  Fed.  Cas.  62,  lien 
arising  from  loss  of  goods  shipped  during  yoyage,  superior  to  mort- 
gage on  yessel  for  labor  and  materials  furnished  in  home  port  be- 
fore yoyage;  Quirk  y.  Clinton,  20  Fed.  Cas.  147,  an  action  will  lie 
upon  breach  of  contract  of  affreightment;  Stone  y.  The  Relampago, 
23  Fed.  Cas.  159,  contract  to  transport  a  passenger  on  high  seas  or 
tide  waters,  within  Jurisdiction  of  the  admiralty. 

Cited,  arguendo,  in  Yandewater  y.  The  Yankee  Blade,  McAlL  11, 
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F  0.  16,847,  an  agreement  resembling  a  consortshlp  cannot  be  en- 
forced by  proceedings  in  rem;  The  Clematis,  1  Brown,  435,  F.  G. 
2,875,  owner  of  barge  conld  maintain  action  for  negligence  against 
tug;  whether  he  conld  also  maintain  action  for  breach  of  contract, 
quaere;  Milwaukee  v.  The  Curtis,  37  Fed.  706,  3  L.  R.  A.  713,  and  n.. 
but  without  particular  application;  Keating  v.  Spink,  3  Ohio  St 
109,  110,  62  Am.  Dec.  218,  219,  commenting  upon  the  growth  of  the 
admiralty  jurisdiction  of  Federal  courts. 

Distinguished  in  Gumey  v.  Crockett,  Abb.  Adm.  493,  F.  C.  5,874, 
holding  person  employed  to  ventilate  vessel  at  anchor  cannot  main- 
tain suit  in  admiralty  to  recover  compensation. 

Construction  of  Constitution.— Construction  given  to  the  Con- 
stitution by  Congress,  by  cotemporaneous  legislation,  and  by  Judicial 
Interpretation,  ought  not  now  to  be  disturbed,  p.  386. 

Cited  in  L.  M.  &  B.  R  R.  Co.  v.  Geiger,  34  Ind.  203,  holding  a 
contemporary  exposition  of  the  Constitution,  acquiesced  in  for  a 
period  of  years,  fixes  its  construction;  Fall  v.  Hazelrigg,  45  Ind.  585. 
15  Am.  Rep.  282,  to  the  same  efTect 

Admiralty.— The  construction  given  to  the  Constitution  by  the 
Judiciary  act  of  1789,  assigns  to  the  District  Court  a  vast  field  of 
admiralty  Jurisdiction  unknown  to  Admiralty  Court  in  England, 
p.  389. 

Cited  in  the  Hichard  Busteed,  1  Sprague,  446,  F,  C.  11,764,  hold- 
ing a  ship  carpenter's  lien  enforceable  in  action  in  rem;  The  Flash, 
Abb.  Adm.  72,  F.  C.  4,857,  action  in  rem  will  lie  for  refusal  to  re- 
ceive and  deliver  gbods  in  accordance  with  agreement  to  transport 
them  across  river;  The  Congress,  1  Biss.  44,  F.  C.  3,099,  Admiralty 
Court  will  not  entertain  jurisdiction  in  cases  of  general  average 
unless  all  the  parties  in  interest  are  before  it;  The  Sarah  Jane.  1 
Low.  204,  F.  C.  12,349,  admiralty  has  jurisdiction  of  libel  for  wages 
against  a  vessel  plying  on  navigable  waters  entirely  within  one 
State;  Taylor  v.  The  Royal  Saxon,  1  Wall.  Jr.  323,  F.  O.  13,803, 
admiralty  Jurisdiction  of  United  States  courts  extends  to  petitory 
suits  as  well  as  to  those  merely  possessory.  Cited  in  Atidns  v. 
Fiber  Disintegrating  Co.,  18  Wall.  304,  21  L.  845,  arguendo. 

Admiralty. — Common-law  courts  exercise  a  concurrent  Jurisdic- 
tion in  nearly  all  the  cases  of  admiralty  cognizance,  whether  of  tort 
or  contract,  with  the  exception  of  proceedings  in  rem,  p.  390. 

Cited  in  Chase  v.  American  Steamboat  Co.,  9  R.  I.  430,  11  Am. 
Rep.  280,  holding  State  court  had  jurisdiction  of  action  in  tort  for 
injury  committed  by  steamboat  in  Narragansett  bay.  See  note,  62 
Am.  Dec.  242. 

Admiralty.— By  the  Constitution,  the  entire  admiralty  power  of 
the  country  is  lodged  in  the  Federal  Judiciary,  and  Congress  In- 
tended, by  the  ninth  section  of  the  act  of  1789,  to  invest  the  Dis 
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tiict  Courts  with  this  power,  as  courts  of  original  jurisdiction, 
p.  890. 

Cited  and  approved,  Moran  v.  Sturges,  154  U.  S.  276,  38  L.  988, 
14  8.  Ct  1025,  holding  process  issuing  out  of  State  court  enjoining 
llbellants  from  taking  any  further  proceedings,  an  unlawful  inter- 
ference with  the  District  Court;  In  re  Steamboat  Josephine,  39  N. 
Y.  27,  State  laws  conferring  admiralty  jurisdiction  on  State  courts 
are  void.  Approved,  arguendo,  Murray  v.  C.  &  N.  W.  By.  Co.,  62 
Fed.  28,  adoption  of  Constitution  and  creation  of  the  national  gov- 
ernment did  not  abrogate  the  common  law  previously  existing. 
See  note,  62  Am.  Dec.  236. 

Denied  in  Warner  v.  Uncle  Sam,  9  CaL  726,  holding  State  legis- 
lature had  power  to  confer  admiralty  jurisdiction  on  State  courts. 

Admiralty  —  Concurrent  Jurisdiction.— Judiciary  act  of  1789 
leaves  the  concurrent  power  of  admiralty  and  common-law  courts, 
where  it  stood  at  common  law,  p.  390. 

Cited  in  Home  Ins.  Co.  v.  N.  W.  Packet  Co.,  32  Iowa,  243,  7  Am. 
Bep.  190,  holding  action  upon  bill  of  lading  for  loss  caused  by  vessel 
navigating  the  Mississippi  river,  is  not  within  exclusive  jurisdiction 
of  Federal  courts;  Reynolds  v.  Steamboat  Favorite,  10  Minn.  248, 
249,  until  Congress  makes  jurisdiction  of  Federal  courts  exclusive, 
State  courts  retain  concurrent  jurisdiction;  Chase  v.  American 
Steamboat  Co.,  9  R.  I.  433,  11  Am.  Rep.  283,  State  courts  had  Juris- 
diction of  action  in  tort  for  Injuries  committed  In  Narragansett  bay. 

Cited  in  The  Globe,  2  Blatchf.  430,  F.  C.  5,483,  arguendo. 

Admiralty  Juriadiction.— If  the  thing  seized  is  acquitted,  then 
the  owner  may  prosecute  the  wrongdoer  for  the  taking  and  deten- 
tion, either  In  admiralty  or  at  common  law,  p.  390. 

3£aritim«  liena.— The  general  maritime  law  gives  no  liens  for 
repairs  <»*  necessaries  furnished  ship  In  home  port;  If  the  local  law 
gives  a  Hen  it  may  be  enforced  in  admiralty,  p.  391. 

Cited  in  Hill  v.  The  Golden  Gate,  12  Fed.  Cas.  156,  163,  164,  165, 
holding  judicial  sale  in  proceedings  in  rem,  discharges  maritime 
liens,  whether  general  or  statutory;  Whittaker  v.  Travis,  29  Fed. 
Cas.  1117,  llbellant  may  proceed  in  rem  for  repairs  and  materials 
furnished  in  home  port;  authorities  reviewed  and  changes  of  twelfth 
role  in  admiralty  discussed.  Cited  in  Merritt  v.  Sackett,  17  Fed. 
Cas.  141,  arguendo,  holding  under  twelfth  rule,  prescribed  in  1845, 
Admiralty  Courts  have  no  jurisdiction  over  suits  in  personam  by 
materialmen.  Explained  In  Re  Surplus,  etc.,  of  The  Ship  Edith,  11 
Blatchf.  461,  462,  F.  C.  4,283,  holding  New  York  statutes  purporting 
to  give  liens  on  vessels  unconstitutional  so  far  as  it  attempts  to 
give  a  remedy  for  enforcement  of  marine  contracts  not  in  accord- 
ance with  common  law;  The  Circassian,  11  Blatchf.  476,  F.  C. 
2,726,  and  S.  C,  5  Fed.  Cas.  690,  discussing  effect  of  various  changes 
of  twelfth  rule  in  admiralty.    See  62  Am.  Dec.  240,  note. 
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Admiralty.—  If  a  cause  is  a  maritime  cause,  subject  to  admiralty 
cognizance,  Jurisdiction  is  complete  over  the  person,  as  well  aa  over 
the  ship,  p.  892. 

Cited  and  principle  followed  in  The  Canal-Boat  Kate  Tremaine, 
5  Ben.  71,  F.  0.  7,622,  holding  Court  of  Admiralty  may  oiforce 
lien  upon  domestic  yessel  for  wharfage;  Church  y.  Shelton,  2  Curt. 
274,  F.  C.  2,714,  where  vessel  was  barratrously  stranded  by  master, 
admiralty  had  Jurisdiction  of  suit  in  personam  against  owners  for 
loss  to  shippers;  The  Richard  Busteed,  1  Sprague,  442,  F.  C.  11,764, 
ship-carpenter's  Hens  enforceable  by  action  in  rem;  The  Williams, 
1  Brown,  228,  F.  C.  17,710,  a  libel  in  rem  for  salvage  services  sus- 
tained, though  contract  was  for  a  per  diem  compensation  not  con- 
tingent upon  success;  Gager  v.  The  A.  D.  Patchin,  9  Fed.  Cas.  1028, 
suit  for  salvage  in  rem,  as  well  as  in  personam,  may  be  maintained 
in  admiralty,  though  rendered  in  pursuance  of  previous  agreement; 
The  Pizarro  v.  Matthias,  19  Fed.  Cas.  787,  libellant  has  his  election 
in  case  of  marine  tort  to  proceed  In  personam  or  in  rem;  The  PauUne, 
1  Biss.  898,  F.  C.  10,848,  arguendo,  holding  executory  contract  for 
transportation  not  a  subject  of  admiralty  cognizance. 

Distinguished  in  United  States  v.  The  Steamship  Queen,  4  Ben. 
244,  F.  C.  16,107,  holding  suit  to  recover  penalty  against  master  of 
vessel,  under  act  of  July  18,  1866,  a  common-law  proceeding. 

Admiralty.—  Where  a  maritime  service  is  to  be  substantially  per- 
formed upon  the  sea  or  tide  waters,  although  commenced  and  ter- 
minated beyond,  it  is  subject  to  admiralty  Jurisdiction;  but  if  the 
substantial  part  of  the  service  is  to  be  performed  beyond  tide  waters, 
or  if  the  contract  relates  exclusively  to  the  Interior  trade  and  navi- 
gation of  a  State,  admiralty  Jurisdiction  is  disclaimed,  p.  392. 

Cited,  approved  and  applied  in  following  cases:  Allen  v.  New- 
berry, 21  How.  246,  16  L.  112,  holding  act  of  1845,  confining  ad- 
miralty Jurisdiction  upon  the  lakes  to  certain  matters,  does  not  ex- 
tend to  shipment  from  one  port  to  another  in  the  same  State;  The 
Seneca,  1  Biss.  872,  F.  C.  12,669,  a  steamboat  transporting  pas- 
sengers between  ports  in  same  State,  not  liable  to  penalty,  for  fail- 
ure to  inspect  hull  and  boilers  under  act  of  Congress;  Poag  v.  Mc- 
Donald, 19  Fed.  Cas.  904,  Federal  courts  have  no  Jurisdiction  in 
admiralty  proceedings  to  recover  damages  for  negligent  towing  on 
Hudson  river  between  Albany  and  New  York;  Ransom  v.  Mayo,  20 
Fed.  Cas.  288,  contract  by  shipwright  to  repair  vessel  in  his  ship- 
yard is  not  maritime;  Wallls  v.  Chesney,  29  Fed.  Cas.  95,  the  ad- 
miralty has  no  Jurisdiction  of  libel  for  freight  or  merchandise  car- 
ried 258  miles  by  canal  and  forty  miles  on  tide  water;  Whitaker  v. 
The  Fred  Lorents,  29  Fed.  Cas.  954,  passenger  en  foute  from  one 
port  to  another  in  same  State  cannot  maintain  libel  In  rem  for  in- 
juries sustained,  the  boat  being  at  the  time  on  a  trip  between  points 
In  different  States;  In  re  Long  Island  Trans.  Co.,  5  Fed.  606.  ves- 
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selB  nayigating  East  river  and  Long  Island  sound  are  not  vesseUi 
"used  In  river  or  inland  navigation"  within  act  limiting  liability 
of  shipowners;  Steamboat  Belfast  v.  Boon  &  Co.,  41  Ala.  63,  71, 
States  have  the  right  to  declare  a  statutory  lien  in  favor  of  shipper 
for  loss  of  goods  on  vessel  navigating  an  interior  river  above  tide 
water.  Cited,  Jackson  v.  Steamboat  Magnolia,  20  How.  314,  322, 
329,  388,  342,  15  L.  917,  921,  924,  927,  929,  dissenting  opinions,  ma- 
jority holding,  by  virtue  of  Judiciary  act  of  1789,  admiralty  Juris- 
diction of  United  States  courts  extends  to  cases  of  collision  upon 
navigable  waters  above  tide  water;  Insurance  Co.  v.  Dunham,  11 
WalL  27,  20  L.  98,  arguendo,  in  historical  discussion  of  the  subject; 
Scotf 8  Case,  1  Abb.  339,  F.  C.  12,522,  discussion  of  maritime  liens; 
People  V.  Tyler,  7  Mich.  241,  242,  270,  271,  279,  290,  admiralty  Juris- 
diction does  not  extend  to  lakes  and  navigable  waters;  The  Lotta- 
wanna,  21  Wall.  584,  22  L.  665,  arguendo,  in  dissenting  opinion,  in 
elaborate  discifsaion  of  the  admiralty  Jurisdiction  of  United  States 
courts.    Also  In  note,  32  Am.  Dec.  66,  62  Am.  Dec.  239,  note. 

Distinguished,  United  States  v.  Wilson,  3  Blatchf.  437,  F.  O. 
16,731,  holding  United  States  courts  have  no  Jurisdiction  to  try 
criminal  offenses  not  committed  on  the  high  seas;  The  Daniel  Ball, 
1  Brown,  197,  F.  C.  3,564.  This  rule,  confining  admiralty  Jurisdic- 
tion to  the  sea  and  tide  waters,  has  been  abrogated  as  evidenced 
by  the  following  citing  cases:  The  Belfast,  7  Wall.  639,  19  L.  270, 
affirming  that  the  doctrine  that  admiralty  and  maritime  Jurisdic- 
tion extends  to  all  navigable  waters,  has  been  definitely  settled; 
The  Mary  Washington,  1  Abb.  6,  Chase,  129,  F.  C.  9,229,  a  contract 
of  affreightment  to  be  performed  wholly  between  ports  within  same 
State,  is  within  admiralty  Jurisdiction  of  United  States  courts;  The 
Barge  Leonard,  3  Ben.  266,  270,  F.  C.  8,256,  libel  to  recover  damages 
on  contract  to  carry  cargo  between  cities  in  same  State,  one  of  ad- 
miralty Jurisdiction;  The  Sarah  Jane,  1  Low.  205,  F.  C.  12,349,  ad- 
miralty, has  Jurisdiction  of  libel  for  wages  against  a  vessel  plying 
on  navigable  waters  entirely  within  one  State. 

Admiralty. —  The  exclusive  Jurisdiction  in  admiralty  cases  was 
conferred  on  the  national  government,  as  closely  connected  with 
the  grant  of  commercial  power,  p.  392. 

Cited  hi  McAllister  v.  The  Steamboat  Sam  Kirkman,  1  Bond,  382, 
F.  C.  8,658,  holding  no  State  legislation  can  supersede  or  annul  a 
Uen  given  by  the  maritime  law;  The  Tug  Montauk  v.  Walker,  47 
IlL  338,  under  State  statute.  State  courts  may  enforce  contract  for 
supplies  furnished  domestic  vessel  in  home  port,  by  proceeding  In 
rem. 

ICarlne  torts. —  By  the  laws  of  the  United  States,  gross  and 
reckless  negligence  on  the  part  of  master  or  crew,  is  a  fraud  and  a 
tort  on  the  shippers,  and  consequent  loss  of  life,  a  crime  on  the 
part  of  those  guilty  of  negligence,  per  Catron,  J.,  p.  393. 
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Cited  In  The  Oity  of  Norwalk,  56  Fed.  110,  where  State  law  gave 
damages  for  death  by  negligent  collision  on  navigable  waters,  ac- 
tion is  for  maritime  tort,  and  District  Court  has  Jurisdiction. 

Admiralty  Jurisdiction. —  The  dvll,  admiralty,  and  maritime 
Jurisdiction  conferred  by  the  Constitution,  was  the  restricted  Juris- 
diction known  to  be  that  of  the  Bnglish  admiralty,  limited  in  mat- 
ters of  contract  (seamen's  wages  excepted),  to  things  agreed  upon 
and  to  be  performed  upon  the  sea,  and  cases  of  hypothecation,  and 
in  dyil  torts  to  injuries  occurring  on  the  same  theatre,  and  ex- 
cluded as  to  the  one  and  the  other  from  contracts  made  or  torts 
committed,  within  the  body  of  a  country,  per  Daniel,  J.,  dissent- 
ing, pp.  409,  410. 

Cited  with  approval  in  the  following  dissenting  opinions,  per 
Daniel,  J.:  Newton  v.  Stebblns,  10  How.  608,  13  L.  560,  agreeing 
with  majority  in  disposition  of  the  case,  but  denying  the  admiralty 
Jurisdiction  of  District  Court  over  vessels  in  collision  on  the  Hud- 
son river;  The  Propeller  Genesee  Chief  v.  Fltzhugh,  12  How.  464, 
IS  L.  1067,  dissenting  from  so  much  of  opinion  as  claims  admiralty 
Jurisdiction  in  case  arising  out  of  collision  on  the  lakes  and  navi- 
gable waters;  The  Steamboat  New  World  y.  King,  16  How.  478,  14 
L.  1023,  majority  holding  libel  for  injuries  sustained  on  steamboat 
plying  the  Sacramento  river,  within  the  admiralty  Jurisdiction  of 
Federal  courts;  Jackson  v.  The  Steamboat  Magnolia,  20  How.  308, 
15  L.  915,  majority  holding,  by  virtue  of  the  Judiciary  act  of  1789, 
admiralty  Jurisdiction  of  United  States  courts  extends  to  cases  of 
collision  upon  navigable  waters,  above  the  ebb  and  flow  of  the  tide. 
Cited  in  Poag  v.  The  McDonald,  19  Fed.  Cas.  904,  arguendo. 

Common  carriers  of  travellers  are  bound  to  the  preservation  of 
the  accustomed  baggage  of  the  traveller,  but  are  not  responsible  for 
other  articles,  secretly  transported  upon  his  vehicle,  per  Daniel,  J., 
dissenting,  p.  417. 

Cited  in  Smith  v.  Railroad,  44  N.  H.  330,  holding  carrier  liable 
only  as  bailee,  without  reward  for  loss  of  bundles  of  merchandise 
carried  by  passenger. 

Marine  tort  does  not  differ  from  any  other  tort  in  its  nature  or 
incidents,  except  that  it  must  be  committed  on  the  high  seas,  per 
Woodbury,  J.,  p.  431. 

Cited  in  Thurber  v.  The  Sloop  Fannie,  8  Ben.  435,  F.  O.  14,014, 
holding  the  forcible  taking  possession  of  vessel  a  maritime  tort,  and 
gave  no  title. 

Miscellaneous. —  Cited  in  Waring  v.  Clarke,  5  How.  452,  12  L. 
232  arguendo;  Express  Cases,  117  U.  S.  18,  29  L.  799,  6  S.  Ct.  550, 
in  historical  discussion  of  growth  of  express  business  in  United 
States;  The  Main  v.  WilUams,  152  U.  S.  128,  38  L.  383,  14  S.  Ct 
487,  and  The  Malmle,  6  Fed.  818,  as  leading  to  limited  liability  act 


069  Notes  on  U.  S.  Reports.  6  How.  437-486 

of  1851;  Whlttenton  Mfg.  Co.  v.  M.  &  O.  R.  P.  CJo.,  21  Fed.  'OOO,  dis- 
senting opinion  of  Daniels,  J.  Cited  generally,  The  Gilbert  Knapp, 
37  Fed.  211,  arguendo;  Bremena  v.  Card,  38  Fed.  145,  not  in  point; 
Hockett  T.  State,  105  Ind.  259,  55  Am.  Rep.  207,  5  N.  E.  183,  a 
State  may  regulate  charges  of  telephone  companies.  Cited  gen- 
erally in  Lamb  v.  Camden  &  A.  R.  R.  &  T.  Co.,  46  N.  Y.  279,  7 
Am.  Rep.  330,  In  dissenting  opinion;  Alsop  v.  Southern  Express  Co., 
104  N.  C.  289,  10  S.  B.  300,  6  L.  R.  A.  275,  discussing  the  duty  of 
carriers  to  receive  goods  offered;  Braithwaite  v.  Jordan,  5  N.  Dak. 
219,  66  N.  W.  708,  81  L.  R.  A.  248,  without  particular  application. 

6  How.  437-486,  12  JL  605,  HOGG  y.  EMERSON. 

Appeal  and  error. —  Where  writ  of  error  is  allowed  in  patent 
cases,  all  the  questions  of  law  which  arose  at  the  trial  must  be 
brought  up,  p.  477. 

Cited  in  S.  C,  11  How.  603,  13  L.  832,  the  omitted  questions  hav- 
ing been  brought  up  by  certiorari. 

Patents. —  In  England,  the  patent  Is  first  Issued,  and  contains 
no  reference  to  the  specification,  except  a  stipulation  that  one  shall. 
In  the  required  time,  be  filed,  giving  a  more  minute  description  of 
the  matter  patented,  p.  479. 

Cited  in  American  D.  R;  Boring  Co.  v.  Sheldon,  17  Blatchf.  304, 
F.  0.  297,  holding  English  patent  not  complete  until  filing  of  full 
specification. 

Patents. —  Specification  constitutes  part  of  patent,  and  they  must 
be  construed  together,  pp.  482,  483. 

Cited  and  approved  in  Forbes  v.  Barstow  Stove  Co.,  2  Cliff.  392, 
F.  C.  4,923,  where  it  was  objected  that  the  description  of  the  in- 
vention was  not  clearly  set  forth;  Hoffheins  v.  Brandt,  12  Fed.  Cas. 
294,  determining  originality  and  usefulness  of  invention  by  inspec- 
tion of  specifications,  drawings  and  model;  King  v.  Gedney,  14  Fed. 
Cas.  629,  patent  for  certain  improvements  in  washing  machinery 
construed  In  connection  with  the  whole  specification  and  draw- 
ings; Tinker  v.  Wllber  Eureka  M.  &  R.  Mfg.  Co.,  1  Fed.  139,  draw- 
ings may  be  lnsi)ected  In  order  to  explain  ambiguous  or  doubtful 
specification;  Burke  v.  Partridge,  68  N.  H.  351,  nature  and  scope  of 
patented  Invention  ascertained  from  entire  Instrument,  Including 
schedule,  spedficatlons  and  explanatory  drawings;  authorities  col- 
lected. Approved,  arguendo,  Le  Roy  v.  Tatham,  14  How.  179,  14 
h,  377,  In  dissenting  opinion. 

Patents. —  As  a  general  rule,  letters  Issued  for  more  than  one 
patent,  are  void,  p.  488. 

Cited  and  approved  in  Campbell  Printing-Press  &  Mfg.  Co.  v. 
Duplex  Prlntlng-Press  Co.,  86  Fed.  321,  arguendo. 

Patents. —  The  specifications  must  distinguish  the  invention  from 
things  before  known,  so  as  to  enable  any  one  skilled  in  the  art  or 
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science  with  whicb  it  is  connected,  to  make,  compound  and  nse 
the  same,  p.  484. 

Cited  in  Cayerly  y.  Deere,  62  Fed.  764,  wEere  yalne  of  machine 
depended  npon  angle  of  cntters,  an  omission  to  state  it  in  specifica- 
tions renders  patent  inyalid. 

Patents. —  A  patent  for  "  certain  improyements  in  the  steam  en- 
gine and  In  the  mode  of  propelling  therewith,  either  yessels  on  the 
water  or  carriages  on  the  land,"  may  be  united  in  one  instrument, 
and  is  sufficiently  clear  and  certain,  pp.  481,  486. 

Cited  and  relied  upon  in  Maxheimer  y.  Meyer,  20  Blatchf.  20, 
9  Fed.  462,  the  Joining  of  two  inyentions  for  Improyement  in  bird 
cage  in  same  patent,  does  not  render  it  yoid;  The  Fire  Extinguisher 
Case,  21  Fed.  44,  patent  of  inyention  for  extinguishing  fires,  and  of 
portable  and  stationary  apparatus  for  applying  process,  is  yalid; 
Wllkins  Shoe-Button  Fastner  Co.  y.  Webb,  89  Fed.  983,  986,  where 
two  machines  which  co-operate  to  accomplish  a  single  result,  are 
Included  in  same  patent,  wrongful  use  of  either  is  an  infringement 

A  patentee  may  recoyer  damages  for  infringement  for  the  time 
interyening  between  destruction  of  patent  office  in  1836,  and  the 
restoration  of  the  records  in  1837,  p.  486. 

Patents  are  to  be  construed  most  fayorably  to  the  patentee,  p. 
486. 

6  How.  486-607,  12  L.  626,  HOUSTON  y.  OITT  BANK  OF  NEW 
ORLEANS. 

Bankruptcy. —  The  United  States  District  Court  has  power  to 
decree  sale  of  mortgaged  property  of  bankrupt,  and  if  proceeds  are 
insufficient  to  discharge  eldest  mortgage,  still  the  purchaser  holds 
property  free  from  Incumbrances  arising  from  junior  mortgages, 
p.  606. 

Cited  and  principle  followed  in  Giyeen  y.  Smith,  1  Hask.  366, 
F.  C.  6,467,  holding  sale  by  assignee  discharged  incumbrance  with- 
out notice  to  holder  who  was  present  at  sale  and  had  ample  op- 
portunity to  apply  for  redress;  Foster  y.  Ames,  1  Low.  316,  317,  2 
Bank.  Beg.  148,  F.  C.  4,966,  District  Court  has  power  to  order  mort- 
gaged chattels  sold  free  from  incumbrance  —  mortgagee's  lien  is 
transferred  to  proceeds  of  sale;  In  re  Kahley,  2  Biss.  389,  4  Bank. 
Beg.  126,  F.  C.  7,693,  to  same  effect,  where  mortgage  was  upon  fix- 
tures and  goods;  Dayis  y.  Anderson,  6  Bank.  Reg.  169,  7  Fed.  Cas. 
108,  sale  of  debtor's  land  by  yirtue  of  execution  Issued  and  leyled 
after  filing  of  petition  in  bankruptcy,  does  not  pass  title  as  against 
assignee;  Sutherland  y.  L.  S.  D.  C.  R.  R.  &  I.  Co.,  9  Bank.  Reg.  310, 
23  Fed.  Cas.  464,  it  is  within  the  discretion  of  the  court  to  sell  free 
from  or  subject  to  prior  incumbrances,  authorities  collected;  In  re 
Rhodes,  20  Fed.  Cas.  663,  District  Court  has  power  to  order  sale, 
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free  from  incumbrances,  of  real  estate  bound  by  liens  under  State 
laws;  In  re  Pittelkow,  92  Fed.  903,  ordering  sales  made  without 
unnecessary  delay;  Markson  v.  Haney,  47  Ind.  35,  foreclosure  pro- 
ceedings brought  in  State  court  after  adjudication  of  bankruptcy 
against  mortgagor  by  United  States  court,  will  be  stayed  upon  mo- 
tion; Clifton  y.  Foster,  103  Mass.  236,  4  Am.  Rep.  542,  ordering 
petition  to  enforce  mechanic's  lien  to  stand  continued  to  await  re- 
sult of  bankruptcy  proceedings  in  United  States  courts. 

Cited,  arguendo,  in  Marston  v.  Stickney,  55  N.  H.  385,  unless  as- 
signee of  bankrupt  shall  proceed  in  United  States  courts  to  ascer- 
tain lien  and  provide  for  its  satisfaction,  creditor  may  enforce  the 
same  by  suit  in  State  court;  Chemung  Canal  Bank  v.  Judson,  8  N. 
Y.  265,  under  bankrupt  law  of  1841,  District  Courts  have  jurisdic- 
tion of  all  matters  and  proceedings  arising  under  it. 

Distinguished  In  Ray  v.  Norseworthy,  23  WalL  134,  23  L.  118, 
affirming  S.  C,  25  La.  Ann.  601,  holding  sale  made  without  notice 
to  mortgagee  did  not  discharge  his  lien;  Galbraith  v.  Fisher,  22  Pa. 
St.  415,  sale  by  assignee  not  made  by  virtue  of  any  decree  of  Dis- 
trict Court,  by  which  bankrupt  was  discharged,  does  not  discharge 
property  from  a  judgment  lien. 

Miscellaneous."  -  Cited  in  St  Paul  &  S.  C.  R.  R.  Co.  v.  CoveU,  2 
Dak.  Ter.  621,  11  N.  W.  108,  but  without  particular  application. 

6  How.  507-650,  12  L.  635,  WEST  RIVBR  BRIDGE  CO.  v.  DIX. 

Bminent  domain. —  A  bridge,  held  by  an  Incorporated  company 
nnder  State  charter,  may  be  condemned  and  taken  as  part  of  a  pub- 
He  road,  upon  compensation  made,  under  the  laws  of  that  State,  and 
the  charter,  though  a  contract,  does  not  prevent  such  action,  pp. 
529,  539. 

This  is  a  great  leading  case  upon  the  doctrine  of  eminent  do- 
main, as  evidenced  by  the  following  cases,  which  cite  and  apply 
tnls  principle:  East  Hartford  v.  Hartford  Bridge  Co.,  10  How.  536, 
687,  13  L.  629,  where  a  ferry  right  was  held  during  the  pleasure  of 
the  general  assembly,  no  contract  was  violated  by  its  abolition; 
Richmond,  etc.,  R.  R.  Co.  v.  Louisa.  R.  R.  Co.,  13  How.  83,  14  L. 
60,  legislative  authorization  to  railroad  company  to  cross  track  of 
another  Incorporated  company,  did  not  violate  contract  with  the  lat- 
ter; Greenwood  v.  Freight  Co.,  105  U.  S.  22,  26  L.  965,  where  legis- 
lature had  power  to  repeal  statute  conferring  charter,  it  might 
authorize  a  new  company  to  take  franchises  and  property  of  the 
old  company,  upon  making  compensation;  Long  Island  Water  Sup- 
ply Co.  V.  Brooklyn,  166  U.  S.  691,  41  L.  1167,  17  S.  Ct.  721,  water 
system  may  be  acquired  by  condemnation  proceedings;  Annistor 
R.  R.  Co.  V.  Jacksonville,  etc.,  R.  R.  Co.,  82  Ala.  300,  2  So.  711, 
a  railroad  company  claiming  right  of  way  through  a  mountain  gap, 
cannot  enjoin  another  company  seeking  to  condemn  a  right  of  way; 
Chicago,  etc.,  R.  R.  Co.  v.  Town  of  Lake,  71  111.  339,  a  town  may 
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lay  out  a  street  through  land  held  for  railroad  purposes;  People  y. 
Walsh,  06  111.  252,  36  Am.  Rep.  140,  the  legislature  may  transfer 
the  control  of  streets  to  commissioners,  to  be  Improved  for  bonle- 
vard  puri)oses,  not  Inconsistent  with  their  use  for  ordinary  trayel; 
City  of  Terre  Haute  v.  H.  &  T.  H.  R.  R  Co.,  149  Ind.  180,  46  N. 
B.  78,  37  L.  R.  A.  192,  193,  a  municipal  corporation  may  condemn 
right  of  way  for  streets  through  grounds  of  rail\iiiy  company; 
Halt  &  Havre-de-Grace  Turnpike  Go.  v.  U.  Ry.  Go.,  35  Md.  231, 
6  Am.  Rep.  401,  legislature  can  authorize  and  empower  a  railroad 
corporation  to  cross  another  railroad  or  turnpike;  Turnpike  Road 
V.  Railroad  Go.,  81  Md.  256,  31  Atl.  855,  legislature  had  power  to 
authorize  an  electric  railway  to  operate  upon  the  road  of  a  turnpike 
company;  Gentral  Bridge  Corporation  v.  Gity  of  Lowell,  4  Gray,  481. 
an  act  of  legislature  authorizing  city  to  take  a  toll  bridge  for  a 
highway,  upon  payment  of  damages,  is  constitutional;  Swan  v.  Wil- 
liams, 2  Mich.  431,  440,  territorial  legislature  could  lawfully  au- 
thorize a  railroad  company  to  take  private  property  for  purpose  of 
constructing  roads;  East  Saginaw  Mfg.  Go.  v.  Gity  of  East  Saginaw. 
19  Mich.  282,  2  Am.  Rep.  91,  a  bounty  law  for  the  encouragement 
of  manufacturing  may  be  repealed  at  any  time;  Matter  of  Opening 
of  First  Street,  66  Mich.  63,  33,  N.  W.  20,  contract  made  by  dty,  by 
which  it  agreed  not  to  extend  a  street,  is  void;  Opinion  of  The 
Justices,  66  N.  H.  645,  33  Atl.  1085,  railroad  may  be  taken  for  pub- 
lic use  on  payment  of  its  value  to  the  owners;  Ghenango  Bridge 
Go.  V.  Binghamton  Bridge  Go.,  27  N.  Y.  117,  130,  provision  in  act 
lncori)orating  bridge  company,  prohibiting  the  erection  of  a  bridge 
within  certain  distance,  not  a  contract  authorizing  power  to  au- 
thorize such  bridge  at  future  time;  In  re  N.  Y.,  etc.,  R.  R.  Go.  v.  M. 
G.  L.  Go.,  63  N.  Y.  334,  lands  of  gas  company  not  exempt  from 
condemnation;  Sixth  Ave.  R.  R.  Co.  v.  Kerr,  72  N.  Y.  333,  law  per- 
mitting railroad  company  to  make  use  of  tracks  of  another  com- 
pany, upon  making  compensation,  constitutional;  N.  G.  R.  R.  Co. 
V.  Carolina  Central,  83  N.  G.  496,  unnecessary  land  of  railroad  com- 
pany liable  to  be  taken  for  use  of  another  railroad  company;  Toledo 
Bank  v.  Bond,  1  Ohio  St  677,  685,  act  providing  for  the  taxation  of 
banks  and  bank  stock  the  same  as  other  property,  is  constitutional; 
Plank-Road  Go.  v.  Husted,  3  Ohio  St  683,  in  conferring  special 
privileges  on  a  cor];)oration,  the  legislature  could  not  reUnqulsh  or 
abridge  its  power  of  taxation;  Lake  Shore,  etc.,  Ry.  Go.  v.  G.,  S.  A 
G.  Ry.  Co.,  30  Ohio  St  616,  legislative  act  prescribing  certain  duties 
on  the  part  of  railroad  corporations,  In  order  to  prevent  collisions,  a 
valid  exercise  of  power;  McKeen  v.  D.  D.  Canal  Co.,  49  Pa.  St  436, 
injury  to  property  through  construction  of  canal,  authorized  by 
law,  followed  as  a  mere  consequence  of  the  lawful  exercise  of  the 
right  of  eminent  domain;  Talt's  Exrs.  v.  Gentral  Lunatic  Asylum, 
84  Va.  277,  4  S.  B.  700,  State  might  acquire,  under  right  of  eminent 
domain,  land  leased  by  it  for  an  insane  asylum;  B.  &  O.  R.  R.  Co. 
V.  P.  W.  &  Ky.  R.  R.  Co.,  17  W.  Va.  853.  railroad  property  not  in 
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actual  use,  necessary  to  the  proper  exercise  of  franchise,  may  be 
taken  for  the  purposes  of  another  railroad. 

Cited,  arguendo,  in  Planters'  Bank  y.  Sharp,  6  How.  331,  12  Ii. 
400,  as  instance  where  contract  might  be  lawfully  impaired;  New 
Orleans  Gas  C!o.  y.  Louisiana  Light  Ck).,  115  U.  S.  073,  29  L.  525, 
6  S.  Gt  204,  franchises  may  be  forfeited  under  power  of  eminent 
domain;  Matter  of  Meador,  1  Abb.  (17.  S.)  327,  F.  G.  9,375,  discussing 
power  of  taxation;  Minot  v.  Phila.,  etc.,  B.  R  Go.,  2  Abb.  (17.  8.) 
330,  F.  G.  9,045,  a  franchise  is  subject  to  taxation;  Ex  parte  Tate, 
39  Ala.  206,  acts  of  Confederate  Congress,  repealing  previous  ex- 
emptions from  military  service,  are  valid;  Shollenberger  v.  Brinton, 
62  Pa.  St  93,  Congress  has  power  to  issue  treasury  notes,  and  to 
make  them  lawful  money  and  a  legal  tender;  Commonwealth  v. 
Pa  Canal  Co.,  00  Pa.  8t  57,  5  Am.  Bep.  334,  adopting  opinion  of 
lower  court  reported  in  00  Pa  St  45,  6  Am.  Bep.  335,  owners  of 
canals  and  dams  in  river  could  not  be  required  to  make  sluices  in 
dams  for  passage  of  fish;  State  v.  S.  P.  R  B.  Co.,  24  Tex.  127,  in 
suit  to  forfeit  charter;  Laurel  Fork,  etc.,  R  B.  Co.  v.  W.  Ya  Trans. 
Co.,  25  W.  Va  350,  legislature  has  a  right  to  establish,  by  a  gen- 
eral act,  a  maximum  rate  of  charges  for  transportation  of  freight 
and  passengers.  Cited  in  State  Bank  v.  Knoop,  10  How.  4(X),  14  L. 
990,  arguendo,  in  dissenting  opinion,  per  Catron,  J.,  majority  hold- 
ing tax  rate  as  fixed  in  bank  charter  by  legislature,  cannot  subse- 
quently be  changed;  Dodge  v.  Woolsey,  18  How.  379,  15  L.  421,  per 
Campbell,  J.,  majority  holding  as  in  State  Bank  v.  Knoop,  supra. 

Cited  in  Franklin  v.  Kelley,  2  Neb.  110,  but  without  particular  ap- 
plication. See  the  following  valuable  notes:  22  Am.  Dec.  090,  28 
Am.  Dec.  423,  31  Am.  Dec.  373,  33  Am.  Dec.  515,  42  Am.  Dec.  729, 
9  Am.  St  Bep.  137;  also  note,  3  Ind.  20,  collecting  authorities. 

Distinguished  in  United  States  v.  Chicago,  7  How.  195,  12  L. 
005,  holding  a  city  has  no  right  to  open  streets  through  prop- 
erty belonging  to  the  United  States;  Boston,  etc.,  B.  B.  Corp.  v. 
Salem,  etc.,  B.  B.  Co.,  2  Gray,  35,  where  a  railroad  company  had 
been  granted  the  exclusive  right  to  operate  between  certain  cities, 
lesser  grants  to  other  corporations  did  not  warrant  them  in  uniting 
and  forming  a  competing  line  to  the  detriment  of  such  exclusive 
right;  Gary  Library  v.  Bliss,  151  Mass.  380,  25  N.  E.  90,  7  L.  B.  A. 
771,  and  n.,  where  property  was  merely  transferred  from  one 
party  to  another  and  not  appropriated  to  the  public  use;  Ashuelot 
B.  B.  Co.  V.  Elliot,  58  N.  H.  450,  holding  foreclosure  of  mortgage 
not  an  exercise  of  legislative  power;  In  Matter  of  Highway,  22  N. 
.T.  L.  302,  where  road  and  bridges  are  owned  as  private  property,  a 
public  highway  cannot  be  laid  over  them  by  surveyors  so  as  to  take 
the  Improvements  for  the  public  use;  Matter  of  Boston,  etc.,  B.  B. 
Co.,  53  N.  Y.  579,  power  given  by  general  railroad  act,  did  not  give 
authority  to  take  lands  held  by  municipal  corporation  as  a  public 
park;  Matheny  v.  Golden,  5  Ohio  St  875,  a  lease  under  act  incor- 
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poratiog  a  nnlyersity,  proyidlng  land  should  be  exempt  from  tazsr 
tion,  constitutes  contract  between  State  and  lessees. 

A  charter  of  incorporatlDn  is  a  contract,  which  the  State,  under 
the  inhibition  of  the  Constitution,  could  not  impair,  p.  531. 

Cited  and  relied  upon  in  Planters*  Bank  v.  Sharp,  6  How.  320,  12 
L.  455,  holding  bank  charter  a  contract  authorizing  the  transfer  of 
bills  by  indorsement;  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co., 
115  U.  S.  G64,  29  L.  521,  6  S.  Ct  259,  a  subsequent  franchise  en- 
croaching upon  an  exclusive  privilege  cannot  be  granted;  Ball  v. 
Butland  B.  B.  Co.,  93  Fed.  515,  provision  in  railroad  giving  right  to 
fix  rate  of  fare  is  a  contract;  State  v.  Noyes,  47  Me.  207,  State  cannot 
Impose  new  duties  and  obligations  upon  railroad  contrary  to  privi- 
leges granted  by  charter;  Black  v.  D.  &  B.  Canal  Co.,  24  N.  J. 
£q.  471,  lease  of  property  and  franchises  to  another  corporation,  in 
accordance  with  legislative  enactment,  impairs  contract  between 
dissenting  shareholders  and  the  State;  State  v.  B.  &  D.  B.  B.  Co., 
73  N.  C.  543,  indictment  under  act  changing  gauge  of  railroads  can- 
not be  sustained,  as  it  impairs  contract  between  State  and  rail- 
road; Pingree  v.  Michigan  Cent  B.  B.  Co.,  76  N.  W.  636  (Mich.),  act 
of  legislature  authorizing  corporation  to  fix  tolls  within  certain 
limits,  confers  a  contract  right  which  a  succeeding  legislature  can- 
not violate;  State  v.  S.  P.  B.  B.  Co.,  24  Tex.  125,  where  suit  was 
brought  to  forf^t  charter.  Cited,  arguendo,  Debolt  t.  Ohio  Life 
Ins.  Co.,  1  Ohio  St  586,  act  providing  for  the  taxation  of  banks  and 
bank  stock,  the  same  as  other  property,  is  constitutional;  Attorney- 
General  V.  Ballroad  Companies,  35  Wis.  569,  law  limiting  tolls 
chargeable  by  railroads  upon  transportation  wholly  within  State  is 
valid.    Cited  in  note,  27  Am.  Dec.  707. 

Distinguished  in  Bockland  Water  Co.  v.  C.  &  B.  Water  Co.,  80 
Me.  568,  15  Atl.  790,  1  L.  B.  A.  396,  where  State  conferred  no  ex- 
clusive privileges,  it  impairs  no  contract  by  incorporating  a  second 
company  with  similar  powers  and  privileges. 

Bight  of  eminent  domain  is  paramount  to  all  private  rights 
vested  under  the  government  which,  by  necessary  implication,  are 
held  in  subordination  to  this  power,  and  must  yield  in  every  in- 
stance to  its  proper  exercise,  p.  532. 

Cited  approvingly  and  relied  upon  in  HolUngsworth  v.  Parish  of 
Tensas,  4  Woods,  286,  287,  17  Fed.  113,  holding  land  cannot  be 
appropriated  to  the  public  use  without  compensation,  and  under  the 
single  principle  of  eminent  domain;  Camblos  v.  P.  &  B.  B.  Co.,  4  Fed. 
Cas.  1102,  monopoly  of  railroad  company  could  not  be  taken  away 
without  compensation;  New  York,  etc.,  B.  B.  Co.  v.  Boston,  etc., 
B.  B.  Co.,  36  Conn.  199,  a  railroad  may  be  authorized  to  take  laud 
already  appropriated,  under  equal  authority,  by  another  railroad; 
Walker  v.  Gatlin,  12  Fla.  16,  warranty  in  bill  of  sale  that  negro 
should  be  a  slave  for  life  not  broken  by  subsequent  act  of  govern- 
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ment  abolishing  slavery;  Savannah,  etc.,  R.  R.  Go.  v.  The  Mayor,  45 
Ga.  008,  State  has  right  of  eminent  domain  over  streets  and  squares 
of  Savannah;  Hyde  Park  v.  Cemetery  Assn.,  119  111.  149,  7  N.  B.  630, 
a  legislative  grant  in  restraint  of  the  right  of  eminent  domain  is 
not  binding  on  the  State;  Grand  Rapids,  etc.,  R.  R.  Co.  v.  G.  R.  & 
I.  R.  R.  Co.,  35  Mich.  273,  24  Am.  Rep.  551,  and  Calhoun  v.  Calhoun, 
2  S.  C.  303,  it  Is  no  breach  of  warranty  contained  in  bill  of  sale  of 
slaves  that  they  were  afterwards  liberated  by  the  government; 
State  V.  Delesdenier,  7  Tex.  99,  State  may  reserve  any  i)ortion  of 
public  domain  from  location;  Jenkins  v.  Charleston,  5  S.  C.  396,  22 
Am.  Rep.  18,  a  city  may  lawfully  tax  its  own  stock. 

Eminent  domain.— The  Constitution  of  the  United  States  does 
not  take  away  this  right  from  the  States,  p.  532. 

Cited  in  Jacoway  v.  Denton,  25  Ark.  666,  arguendo,  in  dissent- 
ing opinion,  majority  holding  State  cannot  impair  obligation  of  con- 
tract for  sale  of  slaves. 

Ck)ntract8.— Into  all  contracts  there  enter  conditions  which  do 
not  arise  out  of  its  literal  terms;  they  must  be  presumed  to  be 
known  and  recognized  by  all,  and  are  binding  upon  all,  and  need 
never  be  carried  into  express  stipulation,  p.  532. 

Cited  in  Yunker  v.  Nichols,  1  Colo.  555,  holding  right  to  convey 
water  over  land  of  another  for  purpose  of  irrigation  may  be  ac- 
quired under  statute  and  grant  from  owner  is  unnecessary;  De  Graf- 
fenried  v.  Savage,  9  Colo.  App.  136,  47  Pac.  904,  to  the  same  point; 
Matheny  v.  Golden,  5  Ohio  St  422,  427,  argunedo,  in  dissenting 
opinion. 

Franchises.— Property  held  by  an  incorporated  company  stands 
upon  the  same  footing  with  that  held  by  an  individual,  and  a  fran- 
chise cannot  be  distinguished  from  other  property,  p.  534. 

Cited  and  principle  followed  in  United  States  v.  American  Bell 
Telephone  Co.,  29  Fed.  43,  holding  franchise  right  of  patent-holding 
corporation  in  no  way  serves  to  establish  fact  that  corporation  is 
carrying  on  its  business,  and  Is  to  be  found  wherever  its  patent  is 
issued;  Spring  Valley  W.  W.  v.  Schottler,  62  Cal.  Ill,  franchises 
are  subject  to  taxation;  Porter  v.  R.  R.  I.  &  St.  L.  R.  R.  Co.,  76 
111.  574,  to  the  same  effect;  Turnpike  Co.  v.  Parks,  50  Ohio  St.  576, 
35  N.  E.  305,  28  L.  R.  A.  771,  statutes  authorizing  Probate  Court 
to  declare  toll  road  abandoned  and  vacated  without  intervention  of 
a  jury,  are  unconstitutional;  Thorpe  v.  R.,  etc.,  Co.,  27  Vt  151,  62 
Am.  Dec.  633,  It  is  within  the  police  power  of  a  State  to  require 
cattle-guards  at  farm  crossings;  Whiting  v.  S.  &  F.  R.  R.  Co.,  25  Wis. 
204,  3  Am.  Rep.  45,  a  tax  for  the  pur];)08e  of  donating  money  to  a 
railroad  cor];)oration  Is  invalid. 

Cited  and  approved  In  State  v.  B.  &  O.  R.  R.  Co.,  48  Md.  82,  in 
partially  dissenting  opinion,  concurring  with  majority  holding  fran- 
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chlses  property  within  protection  against  unequal  or  excessive  taxa- 
tion; McLeod  V.  S.  S.  &  O.  R.  R.  Ck>.,  25  Oa.  726,  in  dissenting 
opinion,  majority  refusing  compensation  where  a  railroad  was  per- 
mitted to  construct  a  bridge  witliin  limits  reserved  to  toll  bridge. 
Approved,  arguendo.  Board  of  Liquidation  v.  City  of  New  Orleans, 
32  La.  Ann.  918,  law  requiring  all  property  to  be  turned  over  to 
board,  applies  to  franchises  but  not  to  the  power  to  grant  them; 
Delaware,  etc.,  R.  R.  Co.  v.  Camden,  etc.,  R.  R.  Co.,  16  N.  J.  Bq. 
366,  grant  of  exclusive  privilege  to  transport  passengers  and  mer- 
chandise between  certain  cities,  does  not  extend  to  intermediate 
business;  State  v.  Matthews,  3  Jones  (N.  C),  458,  legislature  had 
power  to  prohibit  bank  from  issuing  bills  of  a  certain  denomination 
and  to  make  it  an  indictable  offense  to  pass  the  same.  Cited  in 
Thomas  v.  Cincinnati,  N.  O.  &  T.  P.  R.  R.,  93  Fed.  691,  in  con- 
struction of  railroad  lease. 

Denied  in  Toledo  Bank  v.  Bond,  1  Ohio  St  663,  holding  and  pro- 
viding for  the  taxation  of  banks  and  bank  stock,  constitutional. 

Constitntional  law.—  It  is  not  within  the  Jurisdiction  of  the  Fed- 
eral courts  to  inquire  into  the  conformity  between  the  modes  pre- 
scribed by  the  statutes  of  a  State,  and  the  proceedings  actually 
adopted  in  their  execution,  p.  535. 

Cited  in  Withers  v.  Buckley,  20  How.  80,  91,  15  L.  818,  819,  hold- 
ing under  Judiciary  act  of  1879,  the  Supreme  Court  has  no  Juris- 
diction of  question  whether  State  law  is  in  opposition  to  law  of  that 
State;  Long  Island  Water  Supply  Co.  v.  Brooklyn,  166  U.  S.  688,  41 
L.  1166,  17  S.  Ct.  719,  decision  of  State  court  conclusive  on  mere 
matter  of  procedure,  or  of  conflict  of  statute  authorizing  condemna- 
tion or  proceedings  thereunder,  and  the  State  Constitution;  Mer- 
chants' Bank  v.  Pennsylvania,  167  U.  S.  462,  42  L.  237,  17  S.  Ct 
830,  decision  of  State  court  holding  statute  not  in  conflict  with 
State  Constitution,  conclusive  upon  the  Supreme  Court 

The  power  of  eminent  domain  acts  on  the  property  and  not  on 
the  contract  per  McLean,  J.,  p.  536. 

Cited  and  approved,  Osbom  v.  Nicholson,  13  Wall.  660,  20  L.  695, 
holding  right  to  sue  on  note  given  in  payment  for  slave,  not  taken 
away  by  the  thirteenth  amendment,  subsequently  passed;  Rutland 
R.  R.  Co.  V.  C.  V.  R.  R.  Co.,  63  Vt  22,  21  Atl.  266,  10  L.  R.  A.  5®, 
law  levying  tax  upon  gross  receipts  of  railroad  company  and  re- 
quiring a  lessor  to  detract  the  same  from  rents  is  constitutional. 

Eminent  domain.— The  public  purpose  for  which  this  power  is 
exerted  must  be  real,  not  pretended,  per  McLean,  J.,  p.  537. 

Cited  in  Coster  v.  Tide  Water  Co.,  18  N.  J.  Bq.  68,  holding  legis- 
lature had  no  power  to  authorize  a  commission  to  drain  overflow 
lands  without  consent  of  the  owners;  Or.,  etc.,  Co.  v.  Oregon  Real 
Estate  Co.,  10  Or.  446,  a  title  that  may  be  freed  from  public  use. 
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cannot  be  acquired  by  a  private  corporation  by  eminent  domain; 
Whiting  V.  S.  &  F.  B.  B.  Co.,  25  Wis.  199,  3  Am.  Bep.  41,  a  tax  for 
the  purpose  of  donating  money  to  a  railroad  corporation  is  Invalid. 

Eminent  domain. —  Property  cannot  be  taken  under  the  power 
of  eminent  domain,  unless  it  is  for  a  public  use  and  the  measure  Is 
honest  and  bona  fide,  besides  being  proper  on  account  of  the  lo- 
cality and  nature  of  the  property,  per  Woodbury,  J.,  p.  548. 

Cited  and  relied  upon  in  Bradford  v.  Cole,  8  Fla.  267,  holding  a 
road  cannot  be  established  without  consent  of  landowner,  unless 
the  public  wants  raise  an  urgent  necessity  for  it;  Chicago,  etc.,  B. 
B.  Co.  V.  Smith,  62  111.  275,  14  Am.  Bep.  104,  taxation  to  aid  in  the 
construction  of  railroads  is  for  a  public  purpose;  Hoggatt  v.  Ball- 
road  Co.,  34  La.  Ann.  627,  lands  taken  for  a  particular  use,  cannot 
be  applied  to  any  other  use  to  the  detriment  of  landholder;  Allen  v. 
Inhabitants  of  Jay,  60  Me.  136,  11  Am.  Bep.  195,  legislature  cannot 
authorize  town  to  loan  credit  to  persons  engaging  in  private  manu- 
facturing; Coster  V.  Tide  Water  Co.,  18  N.  J.  Bq.  64,  the  legislature 
has  no  power  to  authorize  a  commission  to  drain  overflow  lands 
without  consent  of  the  owner;  Memphis  Freight  Co.  v.  Mayor,  4 
Cold.  424,  425,  refusing  petition  to  condemn  property  to  be  used  as 
railroad  sheds,  there  being  nothing  in  charter  showing  it  to  be  for  a 
public  use.  Cited  in  Yanner  v.  Martin,  21  W.  Ya.  549,  553,  statute 
authorizing  condemnation  of  land  for  purpose  of  establishing  private 
roads,  is  void;  Whiting  v.  S.  P.  B.  B.  Co.,  25  Wis.  191,  3  Am.  Bep. 
35,  a  tax  for  the  purpose  of  donating  money  to  a  railroad  corpora- 
tion is  invalid. 

Cited  in  Passenger  Cases,  7  How.  571,  12  L.  823,  arguendo,  per 
Woodbury,  J.,  dissenting,  majority  holding  State  statutes  imposing 
tax  on  alien  passengers,  unconstitutional;  State  v.  Nemaha  County, 
7  Kan.  573,  majority  holding  act  authorizing  counties  and  cities  to 
subscribe  for  railroad  stock  and  issue  bonds  in  payment,  constitu- 
tional; Sears  v.  Cottrell,  5  Mich.  280,  majority  holding  tax  law,  pro- 
viding for  the  sale  of  any  goods  or  chattels  in  delinquent's  pos- 
session, not  unconstitutional.    See  note,  22  Am.  Dec.  698. 

Criticised  in  United  States  v.  Inlots,  26  Fed.  Cas.  486,  holding  act 
authorizing  secretary  of  the  treasury  to  purchase  post-office  site, 
appropriated  money  for  purchase  at  private  sale  or  by  condemna- 
tion. Denied,  Williams  v.  School  Dist,  33  Yt.  278,  holding  land 
taken  for  district  schoolhouse  is  for  a  public  use. 

Miscellaneous. —  Cited  in  Lafayette,  etc.,  B.  B.  Co.  v.  Geiger,  84 
Ind.  203,  but  without  particular  application;  also  Fall  v.  Hazelrlgg, 
45  Ind.  585,  15  Am.  Bep.  282,  and  Norris  v.  Doniphan,  4  Met  (Ky.) 
431,  discussing  supremacy  of  Federal  and  State  governments;  Scobey 
y.  Gibson,  17  Ind.  577,  In  dissenting  opinion,  collecting  authorities 
upon  what  should  be  considered  impairing  the  obligation  of  a 
contract. 
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6  How.  550-605,  12  L.  563,  PATTERSON  T.  GAINES. 

A  court  of  equity  may  decide  the  queBtion  whether  or  not  a 
party  is  the  heir  of  a  deceased  person;  it  is  not  necessary  to  send  the 
issue  of  fact  to  be  tried  by  a  conrt  of  law,  pp.  583-685. 

Cited  in  note  on  power,  duty  and  discretion  of  Ck>nrt  of  Chancery 
as  to  awarding  Issne,  34  Am.  Dec.  354. 

lEarrlage  must  be  proved,  according  to  what  would  be  proof  of  it 
where  it  took  place,  p.  587. 

See  note,  36  Am.  Dec.  166. 

Equity  pleading. —  Where  defendant  accepted  waiver  offered  in 
bill  and  filed  an  answer  without  oath,  the  complainant  is  not  put  to 
the  necessity  of  contradicting  the  answer  by  evidence  of  two  wit- 
nesses or  of  a  witness  and  corroborating  circumstances,  p.  588. 

Cited  and  approved.  Steward  v.  Allen,  47  Fed.  400,  holding  answer 
in  such  a  case  analogous  to  the  general  issue  at  law.  Cited  in 
Holbrook  v.  Black,  12  Fed.  Cas.  322,  arguendo,  holding  defendant  in 
chancery  may  answer  under  oath,  although  such  answer  Is  waived 
by  bill;  McTwiggan  v.  Hunter,  19  R.  L  60,  31  AtL  693,  such  answer 
may  be  excepted  to  for  insufficiency. 

Karriage  may  be  proved  by  any  person  who  was  present  and 
can  identify  the  parties,  p.  589. 

Cited  and  followed  in  Baughman  v.  Baugbman,  29  Kan.  285,  in 
absence  of  statute,  marriage  proven  by  testimony  of  persons  wit- 
nessing ceremony;  United  States  v.  De  Amador,  6  N.  Mex.  179,  27 
Pac.  489,  oral  evidence  of  marriage  was  properly  admitted. 

Marriage. —  If  the  marriage  were  in  a  foreign  country,  proof  that 
it  was  solemnized  in  the  manner  usual  in  that  country  is  presump- 
tive proof  that  it  was  valid,  p.  589. 

Marriage  performed  by  a  person  habited  as  a  priest,  and  per 
verbi  de  present!,  must  be  presumed  to  have  been  performed  by  a 
clergyman,  p.  589. 

Cited  and  approved  in  In  re  Estate  of  Megginson,  21  Or.  893,  28 
Pac.  389,  14  L.  R.  A.  544,  and  n.,  holding  presumption  can  only  be 
overcome  by  clear  and  positive  proof  of  illegality  in  the  transaction. 

Evidence. —  A  hundred  witnesses  giving  negative  testimony 
would  not  be  sufficient  to  impeach  the  testimony  of  one  vtritness 
swearing  positively,  p.  589. 

Cited  in  Willis  v.  Lewis,  28  Tex.  191,  the  unimpeached  evidence  of 
one  positive  witness  cannot  be  rebutted  by  negative  circumstances 
not  inconsistent  with  such  evidence. 

Marriage  —  Legitimacy. —  If  the  fact  of  marriage  is  proved 
nothing  shall  be  allowed  to  impugn  the  legitimacy  of  the  issue, 
short  of  the  proof  of  facts  showing  it  to  be  impossible  that  the  hus- 
band could  be  the  father,  p.  589. 
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Cited  in  Egbert  y.  Greenwalt,  44  Mich.  250,  38  Am.  Rep.  264,  6 
N.  W.  656,  presuming  legitimacy  of  child  where  there  was  neither 
proof  of  inability,  want  of  opportunity,  or  a  denial  of  the  fact;  Pitts- 
ford  V.  Cilttenden,  58  Vt.  52,  3  Atl.  325,  illegitimacy  of  child  estab- 
lished by  evidence  that  husband  had  abandoned  wife,  had  removed 
to  a  distant  country,  and  had  no  opportunity  of  access  to  her 
during  four  years  preceding  birth  of  child;  also  in  note,  72  Am.  Dec. 
651. 

Modified  in  Wright  v.  Hicks,  12  Ga.  162,  56  Am.  Dec.  456,  holding 
presumption  of  legitimacy  may  be  rebutted  by  evidence  which  it  is 
the  duty  of  the  Jury  to  weigh;  Wright  v.  Hicks,  15  Ga.  170,  60  Am. 
Dec.  693,  holding  rebuttal  may  be  by  either  direct  or  presumptive 
evidence;  Phillips  v.  Allen,  2  Allen,  455,  adopts  rule  as  modified  in 
above  cases. 

Void  marriage. —  Where,  by  the  laws  of  a  State,  a  marriage  be- 
tween a  woman  and  a  man  having  another  wife  living  was  void, 
and  the  woman  could  marry  again  without  a  judicial  decree;  the 
burden  of  proof  lies  upon  those  objecting  to  second  marriage,  and 
declarations  of  the  man  are  evidence  of  his  bigamy,  pp.  592,  597. 

Cited  in  Dare  v.  Dare,  52  N.  J.  Eq.  197,  27  Atl.  655,  holding  validity 
of  second  marriage  not  impaired  by  void  marriage,  though  there 
had  been  no  decree  annulling  it;  Rooney  v.  Rooney,  54  N.  J.  Eq.  246, 
34  Atl.  688,  burden  of  proving  nullity  is  upon  complainant,  who 
asserts  his  own  former  marriage;  Williams  v.  Williams,  63  Wis.  69, 
53  Am.  Rep.  259,  23  N.  W.  115,  where  a  marriage  was  void  because 
the  man  already  had  a  lawful  wife,  the  woman's  right  of  dower  by 
reason  of  subsequent  marriage,  not  affected;  also  in  note,  44  Aul 
Dec.  54,  55. 

Marriage. —  Where  a  marriage  was  established  by  the  testimony 
of  a  person  witnessing  the  ceremony,  by  the  conduct  of  the  father 
of  a  child  bom  to  the  parties,  and  other  circumstances,  the  pre- 
sumption of  the  legitimacy  of  such  child  cannot  be  overcome  by 
proof  raising  a  strong  suspicion  against  the  marriage,  p.  597. 

Cited  in  CaujoUe  v.  Ferrie,  23  N.  Y.  109,  where  presumption  of 
legitimacy  was  sustained  against  many  circumstances  tending  to 
an  opposite  conclusion;  Willis  v.  Lewis,  28  Tex.  191,  the  unlm- 
peached  evidence. 

Evidenoe. —  A  person  cannot  be  affected,  much  less  concluded,  by 
any  evidence,  decree,  or  judgment  to  which  he  was  not  actually  or 
in  consideration  of  law  privy;  yet  when  reputation  would  be  ad- 
missible evidence,  a  verdict  between  strangers  in  a  former  action  is 
evidence,  p.  599. 

Cited  in  Commonwealth  v.  Lincoln,  110  Mass.  410,  at  trial  for 
battery,  record  of  conviction  of  complaining  witness  of  battery  upon 
defendant  on  same  day  not  admissible  to  show  self-defense;  Miller 
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y.  8.  P.  Ck>.,  20  Or.  306,  26  Pac.  76,  In  action  to  recover  damages  for 
the  killing  of  plaintHTs  Intestate,  evidence  of  conviction  of  switch- 
man and  his  confessions  properly  excluded. 

An  executor's  sale  made  without  authority  and  In  violation  of 
law  is  void,  and  the  purchaser  is  presumed  to  have  notice,  pp.  600, 
60L 

Cited  and  followed  in  Gaines  v.  New  Orleans,  6  Wall  712,  18  L. 
963,  there  being  no  proof  that  an  order  of  court  had  ever  been  given 
to  make  sales,  they  are  nullities  and  confer  no  title;  Green  v. 
Baptist  Church,  27  La.  Ann.  564,  where  legality  of  will  was  de- 
stroyed by  birth  of  child,  acts  of  executor  thereunder  were  void. 

Bight  of  action. —  The  statute  In  force  at  the  time  suit  Is  brought 
determines  the  right  of  the  party  to  sue,  p.  60L 

Cited  and  rule  followed  In  Hayden  v.^Oriental  Mills,  22  Fed.  104, 
holding  right  of  action  under  patent  governed  by  United  States  laws 
and  not  by  State  statutes  of  limitations;  Coady  v.  Reins,  1  Mont 

429,  following  rule  In  action  for  damages  for  malpractice;  Pritchard 
V.  Spencer,  2  Ind.  486,  a  new  statute  is  not  retrospective  If  the 
right  affected  is  not  vested;  Gilman  v.  Cutts,  23  N.  H.  382,  to  the 
same  effect;  Fiske  v.  Briggs,  6  R.  I.  564,  action  of  debt  barred  by 
statute  in  force  when  suit  was  brought,  party  not  being  deprived 
of  any  vested  rights  thereby;  Oberrelch  v.  Fond  du  Lac  County,  63 
Wis.  221,  23  N.  W.  423,  legislature  has  power  to  extend  limitation 
upon  actions  where  former  limitation  has  not  expired. 

Miscellaneous.—  Cited  In  Gaines  v.  Relf ,  12  How.  523,  13  L.  1092, 
where  matters  growing  out  of  the  principal  case  were  again  before 
the  Supreme  Court;  and  again  In  Gaines  v.  Hennen,  24  How.  572, 
16  L.  776  (Catron,  J.,  dissenting,  p.  628,  76  L.  783),  where  it  is  stated 
that  the  decision  of  the  principal  case  stands,  and  was  in  no  par- 
ticular overruled  by  Gaines  v.  Relf,  supra;  Moore  v.  Brown,  11  How. 

430,  13  L.  758,  arguendo,  In  dissenting  opinion;  Davis  v.  Gaines,  104 
IT.  S.  406,  26  L.  764,  collecting  the  cases  affecting  the  litigation  of 
which  the  principal  case  forms  a  part 

6  How.  605-608,  12  L.  575,  UNITED  STATES  V.  YATES. 

Appeal  and  error  —  Appearance. —  Leave  to  withdraw  an  appear- 
ance will  not  authorize  a  motion  to  dismiss  for  want  of  a  citation 
nor  for  mere  irregularity  In  its  service;  the  citation  is  merely  notice 
to  the  party,  and  appearance  In  person  or  by  attorney  is  an  ad- 
mission of  notice  on  the  record,  and  he  cannot  afterwards  withdraw 
It,  p.  608. 

Cited  and  practice  followed  in  Carroll  v.  Dorsey,  20  How.  207,  15 
L.  804,  holding  appearance  by  defendant  without  making  motion  to 
dismiss  cures  defect  In  citation;  Chaffee  v.  Hay  ward,  20  How.  210, 
15  L.  805,  to  the  same  point;  Habich  v.  Folger,  20  WalL  7,  22  L. 
308,  appearance  by  authorized  attorneys  equivalent  to  a  personal 
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service  of  process  upon  parties;  Greighton  v.  Kerr,  20  Wall.  12,  22  L. 
310,  error  by  reason  of  defective  notice  cnred  by  appearance;  Renaud 
V.  Abbott,  116  U.  8.  281,  29  L.  630,  6  S.  Ct  1194,  to  the  same  point; 
Graham  v.  Spencer,  14  Fed.  606,  notice  by  publication  waived  by 
appearance;  Hohorst  v.  Hamburg-American  Packet  Co.,  38  Fed. 
273,  a  court  has  power  to  allow  a  general  notice  of  appearance  to  be 
amended  so  as  to  make  it  special;  Dooley  v.  Foster,  5  Kan.  277,  rule 
reqairing  appellant  to  serve  notice  in  writing  upon  appellees  within 
a  certain  time,  does  not  require  the  court  to  dismiss  appeal  where 
notice  was  not  so  served;  Sprague  v.  Luther,  7  R%  I.  581,  appearance 
waives  want  of  citation. 

Appearance  does  not  preclude  the  party  from  moving  to  dismiss 
for  want  of  Jurisdiction  or  any  other  sufficient  ground,  excepting 
want  of  a  citation,  p.  608. 

Cited  in  Moynahan  v.  Wilson,  2  FUpp.  134,  F.  O.  9,897,  holding  act 
of  filing  petition  for  removal  of  case  to  Federal  court  is  no  waiver  of 
fraud  in  procuring  service  of  process. 


Vn  HOWARD. 


7  How.  1-58,  12  L.  681,  LUTHEB  v.  BORDEN. 

Bhode  Island. —  Charter  of  Charles  II  continued  in  force  nntil 
the  Constitution  was  adopted  in  1843.  Under  this  charter  govern- 
ment, no  provision  was  made  for  amendment  thereof,  and  the  vol- 
untary constitutional  convention  leadln^^  to  the  so-called  Constitu- 
tion of  1842  was  not  authorized  by  law,  but  under  laws  adopted 
by  the  charter  government,  the  new  Constitution  was  adopted,  and 
went  into  effect  in  May,  1843,  pp.  85-^40. 

Illegal  govanunents. —  If  it  should  be  decided  that  a  government 
had  no  legal  existence  during  the  period  it  was  acting,  then  would 
its  laws  be  nullities;  its  taxes  wrongfully  collected;  Its  salaries  Il- 
legally paid;  Judgments  and  sentences  of  Its  courts  null  and  void, 
and  the  officers  who  carried  their  decisions  into  operation  answer- 
able as  trespassers,  if  not  in  some  cases  as  criminals,  pp.  38,  39. 

Cited  and  followed  In  Hall  y.  Hall,  43  Ala.  GOl,  94  Am.  Dec  711, 
collecting  cases  and  holding  insurrectionary  government  illegal,  and 
acts  of  its  courts  and  officers  nullities;  dissenting  opinion,  McEl- 
valn  V.  Mudd,  44  Ala.  66,  majority  holding  unconstitutional  an  act 
declaring  void  contracts  for  the  purchase  of  slaves;  Bx  parte  Bibb, 
44  Ala.  163,  granting  mandamus  to  grant  new  trial  upon  Judgment 
of  Confederate  court;  Ex  parte  Norton,  44  Ala.  182,  ordering  new 
trial  granted  on  Judgment  of  Confederate  court;  Noble  v.  Cullom, 
44  Ala.  660,  661,  681,  682,  holding  Judgments  of  Confederate  courts 
not  ratified  by  the  reconstruction  acts;  Hill  v.  Brwin,  44  Ala.  667, 
questioning  validity  of  Confederate  probate  sale;  Scruggs  v.  Hunts- 
viUe,  46  Ala.  224,  treating  as  null,  Constitution  of  1866,  never  recog- 
nized by  the  general  government;  Moseley  v.  TuthlU,  46  Ala.  648, 
6  Am.  Rep.  716,  collecting  cases  and  holding  courts  of  chancery 
might  review  decrees  of  Confederate  courts;  Todd  v.  Neal,  49  Ala. 
270,  271,  refusing  to  recognize  notarial  acts  of  Confederate  notary 
of  Florida;  Simpson  v.  Loving,  3  Bush  (Ky.),  460,  96  Am.  Dec.  254, 
holding  official  acts  of  Confederate  county  clerk  cannot  be  regarded 
as  valid  for  any  purpose;  State  v.  McFarland,  26  La.  Ann.  660,  col- 
lecting cases  and  holding  there  cannot  be  at  the  same  time  two 
valid  State  governments;  Thomas  v.  Taylor,  42  Miss.  707,  2  Am. 
Rep.  637,  holding  government  of  neither  Confederacy  nor  Mississippi 
de  facto  government  during  Rebellion;  Jewell  v.  Gilbert,  64  N.  H. 
16,  10  Am.  St  Rep.  360,  6  Atl.  82,  cited,  arguendo,  holding  a  person 
appointed  by  sheriff  to  serve  a  writ,  is  de  facto  officer;  Smith  v. 

689 


688  Luther  y.  Borden.  7  How.  1-88 

Ishenhour,  3  Ck>lcl.  (Tenn.)  218,  holding  all  laws  and  acts  of  usurp- 
ing Confederate  gOTemment  void;  Hedges  v.  Price,  2  W.  Va.  225, 
94  Am.  Dec.  511,  holding  persons  engaged  in  Rebellion  liable  for 
any  wrong  done  by  them  whilst  so  engaged;  Hawyer  y.  Seldenridge, 
2  W.  Va.  283,  94  Am.  Dec.  589,  holding  writ  issued  by  Confederate 
clerk  without  force.  Cited  with  approval,  Jewell  v.  Gilbert,  64  N.  H. 
16,  10  Am.  St.  Rep.  360,  5  Atl.  82.  Cited,  arguendo,  holding  a  per- 
son appointed  by  sheriff  to  serve  a  writ  is  de  facto  officer. 

Political  question. —  Whether  or  not  a  Constitution,  or  an  amend- 
ment thereof,  has  been  ratified  by  the  people  of  a  State,  is  a  political 
question,  and,  the  decision  of  the  political  department  in  matters 
resting  with  It  is  followed  by  the  judicial  department,  which  takes 
notice  of  it  as  the  paramount  law  of  the  State,  pp.  39,  42,  44,  47. 

Cited  and  principle  relied  upon  in  Murray  v.  Hoboken  Land,  etc., 
Co.,  18  How.  285,  15  L.  378,  holding  act  giving  solicitor  of  treasury 
I)ower  to  issue  distress  warrants  constitutional;  White  v.  Hart,  13 
WalL  649,  652,  20  L.  687,  688,  holding  Georgia  Constitution  of  1868 
voluntarily  adopted,  and  that  seceding  States  were  never  out  of 
Union;  Phillips  v.  Payne,  92  U.  S.  132,  23  L.  649,  holding,  since  1847, 
by  act  of  Congress,  Alexandria  county  is  part  of  Virginia;  In  re 
Duncan,  139  V,  S.  461,  35  L.  224,  11  S.  Ct  577,  holding  statute,  duly 
certified,  is  presumed  to  have  been  duly  passed;  Ex  parte  Field,  5 
Blatchf.  80,  F.  C.  4,761,  holding  president  had  authority  to  proclaim 
martial  law  and  suspend  right  of  habeas  corpus  on  military  arrests; 
The  Hornet,  2  Abb.  (XJ.  S.)  40,  F.  0.  6,705,  discussing  principle,  and 
holding  court  could  not  recognize  so-called  "  Republic  of  Cuba; " 
French  v.  Tumlin,  9  Fed.  Cas.  800,  holding  contracts  for  slaves 
prior  to  emancipation  proclamation,  not  within  Georgia's  prohibition; 
United  States  v.  One  Hundred  and  Twenty-nine  Packages,  27  Fed. 
Cas.  287,  United  States  v.  One  Hundred  Barrels,  27  Fed.  Cas.  293, 
and  United  States  v.  One  Thousand  Five  Hundred  Bales,  27  Fed. 
Cas.  329,  all  holding  presidential  proclamation  of  insurrection  bind- 
ing on  courts  till  its  recall;  United  States  v.  The  Tropic  Wind,  28 
Fed.  Cas.  219,  holding  president  had  belligerent  right  to  declare 
blockade:  Ex  parte  Vallandigham,  28  Fed.  Cas.  907,  decision  holding 
in  time  of  civil  war  military  power  is  supreme;  Smith  v.  Good,  34 
Fed.  207,  208,  holding  United  States  court  could  not  inquire  as  to 
legal  adoption  of  State  constitutional  amendment;  Green  v.  Mills, 
69  Fed.  858,  25  U.  S.  App.  383,  30  L.  R.  A.  94,  refusing  to  enjoin  su- 
pervisor of  registration  from  performing  statutory  duties;  Taylor 
V.  Kercheval,  82  Fed.  499,  refusing  to  interfere  with  the  executive 
power  to  remove  officers;  Hall  v.  Hall,  43  Ala.  501,  94  Am.  Dec.  711, 
holding  Confederate  government  a  nullity;  Ex  parte  Norton,  44  Ala. 
183,  declaring  provisional  government  of  Alabama  illegal;  Noble  v. 
Cullom,  44  Ala.  582,  holding  Confederate  government  Illegal  and 
void;  Perkins  v.  Corbin,  45  Ala.  117,  6  Am.  Rep.  700,  holding  Inferior 
court  created  by  act  of  1864  abolished  by  repeal  thereof;  Ex  parte 
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Screws,  40  Ala.  66,  deciding  which  of  two  legislatures  of  1872  was 
the  legal  one;  Kelley  v.  State,  25  Ark.  3d8,  holding  judicial  mnst 
follow  decision  of  political  department  as  to  political  status  of  a 
State;  Penn  y.  Tollison,  26  Ark.  575,  holding  there  Is  no  such  thing 
a  de  facto  State  known  to  the  United  States  Constitution;  Baxter 
y.  Brooks,  29  Ark.  190,  collecting  cases,  and  holding  title  to  office  of 
goyemor  could  only  be  tried  in  constitutional  mode;  Franklin  y. 
Board,  etc.,  23  Cal.  176,  and  People  y.  Pacheco,  27  CaL  223,  both 
holding  political  department  the  sole  judge  of  existence  of  war  or 
insurrection;  Dakota  y.  Gox,  6  Dak.  Ter.  521,  holding  power  of  re- 
moyal  from  office  is  not  judicial;  Shorter  y.  Cobb,  39  6a.  300,  collect- 
ing cases,  and  holding  Georgia  courts  without  jurisdiction  of  debts 
based  on  slayery;  Perkins  y.  Rogers,  35  Ind.  156,  9  Am.  Rep.  664, 
collecting  cases,  and  holding  existence  of  war,  and  restoration  of 
peace  to  be  determined  by  political  department;  Simpson  y.  Loying, 

8  Bush  (Ky.),  460,  96  Am.  Dec.  254,  holding  official  acts  of  Confeder- 
ate county  clerk  cannot  be  regarded  as  yalid  for  any  purpose;  Mil- 
ler y.  Johnson,  92  Ky.  595,  18  S.  W.  523,  15  L.  R.  A.  528,  and  n.,  hold- 
ing courts  will  not  inquire  as  to  power  of  a  constitutional  conven- 
tion after  Constitution  is  adopted;  Miles  y.  Bradford,  22  Md.  184,  85 
Am.  Dec.  644,  refusing  mandamus  to  compel  the  governor  to  exer- 
cise discretionary  powers;  In  re  Spangler,  11  Mich.  323,  holding 
habeas  corpus  will  not  lie  in  State  court  as  to  one  imprisoned  by 
Federal  authority;  Thomas  y.  Mead,  36  Mo.  243,  holding  courts  take 
judicial  notice  of  official  acts  of  sovereign  political  power;  State  v. 
Bernoudy,  40  Mo.  194,  holding  ordinance  recognized  by  executive  de- 
partment binding  on  judicial;  Adams  v.  Lindell,  5  Mo.  App.  206,  hold- 
ing acts  of  de  facto  officer  after  abolition  of  office  not  necessarily 
void;  Caldwell  v.  Wilson,  121  N.  C.  455,  28  S.  E.  556,  collecting  cases, 
and  holding  legislature  may  reserve  to  itself  right  to  remove  an  offi- 
cer; Bond  Debt  Cases,  12  S.  C.  312,  holding  that  whether  State  bonds 
be  sold  or  hypothecated  Is  a  political  question;  Thomburg  y.  Har- 
ris, 3  Cold.  169,  courts  cannot  uphold  any  acts  of  insurgents  while 
acting  as  a  civil  government;  Smith  y.  Ishenhour,  3  Cold.  218,  hold- 
ing all  laws  and  acts  of  usurping  Confederate  government  void; 
Andrews  v.  Page,  3  Heisk.  660,  holding  Constitution  of  1S65,  how- 
ever irregularly  adopted,  was  recognized  by  the  political  department 
of  the  government;  Commonwealth  y.  Chalkley,  20  Gratt  (Va.)  408, 
holding  penitentiary  storekeeper  during  Confederacy  had  no  claim 
on  reconstructed  government  for  moneys  exi>ended;  Hawver  y.  Sel- 
denridge,  2  W.  Ya.  283,  94  Am.  Dec.  539,  holding  writ  issued  by  Con- 
federate clerk  without  force;  Lusher  v.  Scltes,  4  W.  Va.  17,  19,  hold- 
ing courts  cannot  Inquire  as  to  truth  of  facts  upon  which  legisla- 
ture has  acted.  Principle  applied,  though  dissenting  opinion  cited 
in  Winter  v.  Dickerson,  42  Ala.  98,  holding  rights  dependent  on 
laws  suspended  by  military  governor  revived  with  the  laws. 

Cited  but  not  applied  in  United  States  y.  Lee,  106  U.  S.  209.  27 
L.  178,  1  S.  Ct  251,  holding  prohibition  against  suits  against  United 
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States,  does  not  protect  its  agents  holding  disputed  property;  In  re 
Cooper,  143  XT.  S.  503»  36  L.  242,  12  S.  Ot  460,  refusing  on  other 
grounds  prohibition  which  might  have  been  refused  under  the  rule; 
Robertson  y.  State,  109  Ind.  155,  10  N.  E.  645,  holding  quo  warranto 
would  not  lie  to  try  title  to  office  of  lieutenant-governor;  Koehler 
y.  Hill,  60  Iowa,  658,  684,  687,  15  N.  W.  636,  649,  650,  in  dissenting 
opinion,  majority  holding  courts  may  inquire  whether  constitutional 
mode  has  been  followed  in  adopting  constitutional  amendment;  In 
re  Gunn,  50  Kan.  225,  232,  240,  32  Pac.  952,  954,  958,  19  L.  R.  A.  539, 
542,  545,  in  dissenting  opinion,  majority  holding  Supreme  Court 
may  review  action  of  legislature  where  liberties  of  citizen  are  con- 
cerned; Thomas  v.  Taylor,  42  Miss.  707,  2  Am.  Rep.  637,  principle 
discussed  in  holding  neither  the  government  of  the  Confederacy 
nor  Mississippi  de  facto  government  during  Rebellion;  Brittle  v. 
People,  2  Neb.  232,  in  dissenting  opinion,  majority  holding  the  ques- 
tion of  the  adoption  of  a  Constitution  a  political  one;  State  v.  Bank 
of  Tennessee,  5  Bart.  92,  dissenting  opinion,  majority  holding  bank 
notes  Issued  during  Civil  War  entitled  to  payment  as  other  notes. 

Distinguished  in  Koehler  v.  Hill,  60  Iowa,  604,  607,  608,  614,  15  N. 
W.  609,  611,  614,  holding  courts  may  inquire  whether  amendments 
to  Constitution  have  been  adopted  in  the  mode  prescribed.  Criti- 
cised in  Macon,  etc.,  R.  R  v.  Little,  45  6a.  407,  holding  that  while 
reconstruction  acts  are  binding,  the  principle  is  obnoxious.  Distin- 
guished in  Calhoun  v.  Calhoun,  2  S.  C.  294,  holding  Congress'  ap- 
proval of  State  Constitution  does  not  validate  provisions  inhibited 
by  United  States  Constitution;  Ex  parte  Rodriguez,  39  Tex.  730, 
741.  Cited  in  argument  of  counsel,  decision  holding  on  habeas 
corpus,  court  may  determine  constitutionality  of  statute;  Bash- 
ford  V.  Barstow,  4  Wis.  607,  608.  Cited  In  argument  of  counsel, 
decision  holding  usurpation  of  office  of  governor  may  be  tried  by 
quo  warranto.  Distinguished  in  Ex  parte  Rodriguez,  39  Tex.  764, 
holding  constitutionality  of  a  statute  may  be  determined  on  habeas 
corpus. 

Judicial  power  presupposes  an  established  government  The  ac- 
ceptance of  this  judicial  office  is  a  recognition  of  the  authority  of 
the  government  from  which  it  is  derived.  If  courts  decide  at  all 
as  such,  they  necessarily  affirm  the  existence  and  authority  of  the 
government  under  which  they  act,  pp.  39,  40. 

Cited  and  followed  in  State  v.  Judge,  etc.,  29  La.  Ann.  225,  hold- 
ing that  a  law  must  be  promulgated  by  officers,  and  in  mode  pre- 
scribed. Cited  and  followed  in  Bond  Debt  Cases,  12  S.  C.  270,  hold- 
ing Constitution  of  1868,  since  its  adoption,  the  fundamental  law  of 
the  State;  Burkhart  v.  Jennings,  2  W.  Va.  260,  holding  no  act  of 
Virginia  assembly  gave  validity  of  acts  of  usurping  Confederate 
officers.  Cited  with  approval  in  dissenting  opinion,  McElvain  v. 
Mudd,  44  Ala.  66,  majority  holding  unconstitutional  an  act  declar- 
ing void   contracts  for  the  purchase  of  slaves;  Koehler  v.  Hill,  60 
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Iowa,  652,  15  N.  W.  633,  dissenting  opinion^  majority  holding 
conrts  may  inquire  whether  constitutional  mode  has  been  followed 
in  adopting  amendments;  Brittle  y.  People,  2  Neb.  232,  in  dissenting 
opinion,  majority  holding  a  court  organized  under  a  Constitution 
would  be  f elo  de  se,  if  it  should  declare  it  null  for  irregularity. 

United  States  courts  adopt  and  follow  the  decisions  of  State 
courts  in  questions  which  concern  merely  the  Constitution  and 
laws  of  the  State,  p.  40. 

Cited  and  followed  in  East  Hartford  y.  Hartford  Bridge  Co.,  10 
How.  539,  13  L.  530,  following  decision  of  State  court  on  uncon- 
stitutionality of  statute:  Bucher  y.  Cheshire  R.  R.,  125  U.  S.  583, 
31  L.  798,  8  S.  Ct  978,  holding,  when  rules  of  eyldence  or  property 
haye  been  established  by  State  courts,  they  will  be  followed;  In  re 
Duncan,  139  U.  S.  461,  35  L.  224,  11  S.  Ct  577,  holdhig  whether 
State  statute  has  binding  force  is  for  State  courts  to  determine; 
Wade  y.  Travis  County,  174  U.  S.  508,  19  S.  Ct.  718,  holding  Federal 
courts  will  determine  validity  of  State  bonds  according  to  State 
Constitution  and  laws;  New  York,  etc.,  R.  R.  Co.  v.  Cockcroft,  49 
Fed.  4,  holding  decision  of  State  courts  on  sufficiency  of  an  appeal 
on  special  proceeding  final;  Pacific,  etc.,  Co.  v.  James  Street,  etc., 
Co.,  68  Fed.  969,  materialman's  lien  does  not  cover  railroad  con- 
struction in  city  streets.  Cited  with  approval,  but  not  applied,  in 
Cornish  v.  Willson,  6  Gill  (Md.),  340,  holding  Fenwick  v.  Chapman, 
9  Pet  461,  9  L.  193,  did  not  give  correct  exposition  of  local  law. 

Distinguished  in  Smith  y.  Atlantic,  etc.,  Ins.  Co.,  22  Fed.  Cas. 
425,  holding,  where  decision  of  State  court  seems  unjust  the  cases 
must  be  exactly  parallel;  Forsyth  v.  Hammond,  71  Fed.  453,  34 
U.  S.  App.  552,  holding  erroneous  decision  of  State  court  rendered 
after  argument  in  United  States  court  not  conclusive. 

Courts. —  It  is  the  province  of  courts  to  expound,  not  make  the 
law,  and  they  must  administer  it  as  they  find  it  PP-  41,  45. 

Evidence  —  Knowledge  of  witness. —  The  law  requires  actual 
knowledge  in  the  witness  of  the  fact  to  which  he  testifies  in  a  court 
of  Justice;  hence,  the  returns  of  clerks  of  voluntary  elections  are 
not  admissible  to  prove  the  result  of  such  elections,  without  means 
of  proving  who  among  the  voters  were  entitled  to  suffrage,  nor 
would  the  census  of  the  United  States  of  1840  be  any  evidence  of 
the  number  of  freeholders  in  a  State  in  1842,  p.  41. 

Constitntional  law. —  Under  the  seventh  amendment  to  the  Fed- 
eral Constitution,  an  action  at  common  law  must  be  tried  by  a  Jury, 
p.  42. 

Evidence. —  A  verdict  of  a  Jury  is  not  evidence  in  a  suit  between 
different  parties,  p.  42. 

Government. —  The  authority  and  security  of  State  govemmentB 
do  not  rest  on  verdicts  of  Juries,  p.  42. 
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Cited  !n  Pedlgo  v.  Grimes,  113  Ind.  150,  13  N.  B.  701,  coUecting 
cases,  and  holding  jury  trial  not  permissible  in  contested  election 
cases. 

Martial  law. —  Under  the  act  of  February  28,  1795,  providing  for 
the  calling  out  of  militia  in  case  of  Insurrection,  power  of  deciding 
when  the  United  States  should  interfere  rests  with  the  president, 
and  he  must  decide  which  of  the  contending  factions  is  the  govern- 
ment. In  the  case  of  foreign  nations  and  the  several  States,  the 
government  acknowledged  by  the  president  is  always  recognized 
in  the  courts,  pp.  43,  45. 

Cited  in  Ex  parte  Vallandigham,  28  Fed.  Cas.  907,  decision  hold- 
ing in  time  of  civil  war  military  power  is  supreme;  in  dissenting 
opinion,  Corbin  v.  Marsh,  2  Duv.  (Ky.)  232,  majority  holding  act 
emancipating  wives  and  children  of  slave  volunteers  unconstitu- 
tional. 

Distinguished  in  Griffin  v.  Wilcox,  21  Ind.  382,  collecting  cases, 
and  holding  that  where  the  civil  power  is  not  suspended,  it  ex- 
cludes martial  law. 

Constitntlonal  law. —  Under  the  fourth  section  of  article  IV  of 
the  Constitution  of  the  United  States,  a  republican  form  of  govern- 
ment is  guaranteed  to  each  State.  A  permanent  military  govern- 
ment would  not  be  such,  but  In  certain  emergencies  the  general 
government  may  interfere  in  the  domestic  concerns  of  a  State,  and 
the  decisions  of  the  political  department  upon  the  necessity  of  such 
interference,  is  conclusive,  pp.  42,  45. 

Cited  and  followed  in  Texas  v  White,  7  WaU.  730,  19  L.  239,  hold- 
ing, while  Texas  was  in  secession,  no  suit  could  be  maintained  in 
her  name;  Antrim's  Case,  1  Fed.  Cas.  1064,  decision  on  exemption 
from  draft  is  not  conclusive  of  the  right  of  exemption;  Powell  v. 
Boon,  43  Ala.  474,  holding  Constitution  and  laws  of  Alabama  were 
not  destroyed  by  Rebellion.  Principle  cited  with  approval  in  Keith 
V.  Clark,  97  U.  S.  474,  24  L.  1078,  in  dissenting  opinion,  majority 
holding  act  declaring  void  issues  of  Bank  of  Tennessee  during  Re- 
bellion unconstitutional;  Koehler  v.  Hill,  60  Iowa,  689,  15  N.  W.  651, 
dissenting  opinion,  majority  holding  court  may  inquire  as  to 
whether  constitutional  amendment  is  constitutionally  adopted;  Ex 
parte  Vallandigham,  28  Fed.  Cas.  907,  in  argument  of  counsel. 

Distinguished,  In  re  Kemp,  16  Wis.  376,  holding  presidential  proc- 
lamation suspending  writ  of  habeas  corpus  unconstitutional  and 
void. 

A  State  may  use  its  military  power  to  put  down  an  armed  in- 
surrection too  strong  to  be  controlled  by  civil  authority,  and  the 
State  must  determine  what  degree  of  force  the  crisis  demands, 
p.  45. 

Cited  and  followed  in  The  Hiawatha,  Blatchf.  Pr.  Cas.  12,  13,  F.C. 
6,451,  holding  no  proclamation  of  war  necessary  to  render  lawful  a 
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blockade  during  Bebelllon;  The  Parkhlll,  18  Fed.  Gas.  1188,  holding 
no  person  within  hostile  territory  can  maintain  a  claim  for  restitu- 
tion tor  nayal  prize;  United  States  y,  Johnson,  25  Fed.  Oas.  1233, 
holding  United  States  conld  properly  exercise  rights  of  prize  and 
blockade  during  GItII  War;  Ex  parte  Goupland,  26  Tex.  432,  holding 
constitutional  act  of  Gonfederate  Gongress  known  as  ''Gonscrlpt 
Law."  See  valuable  note  on  right  to  establish  martial  law,  6  Am. 
Dec.  680,  and  42  Am.  Dec.  57.  Glted,  arguendo.  In  dissenting  opin- 
ion, Hammett  y.  Philadelphia,  65  Pa.  St  179,  majority  holding  as- 
sessment for  local  improvements  not  an  exercise  of  right  of  emi- 
nent domain;  dissenting  opinion.  Price  y.  Poynter,  1  Bush  (Ky.),  396; 
majority  holding  capture  of  horses  for  use  of  Gonfederate  army 
under  military  authority,  lawfuL 

Distinguished  In  Bx  parte  Mllligan,  4  WalL  129,  18  L.  298,  hold- 
ing suspension.  If  right,  of  habeas  corpus,  does  not  affect  rights  of 
presumably  loyal  citizens;  Griffin  y.  Wilcox,  21  Ind.  382,  collect- 
ing cases,  and  holding  where  dvll  power  is  not  suspended.  It  ex- 
cludes the  martial  law;  Belme  y.  Brown,  4  W.  Ya.  79,  distinguished 
in  dissenting  opinion,  majority  holding  "Suitors'  Test  Oath  Stat- 
ute/' after  Givil  War,  constitutional.  Gritlclsed  in  dissenting  opin- 
ion in  Warwick,  etc.,  Prize  Gases,  2  Black,  697,  17  L.  486,  majority 
holding  a  State  of  actual  war  may  exist  without  formal  declaration. 

Discretionary  powers  —  Kartlal  law. —  Whenever  a  statute 
gives  discretionary  powers  to  any  person  to  be  exercised  by  him 
upon  his  own  opinion  of  certain  facts,  he  Is  the  sole  Judge  of  the 
facts;  hence,  officers  engaged  in  the  military  service  of  a  State 
where  martial  law  has  been  declared,  may  lawfully  arrest  anyone 
whom  they  have  reasonable  grounds  to  believe  engaged  In  Insur- 
rection, and  to  that  end  order  a  house  forcibly  entered  and  searched, 
when  there  are  reasonable  grounds  for  believing  him  to  be  there 
concealed,  pp.  44,  45,  46. 

Gited  and  followed  in  Taylor  v.  Kercheval,  82  Fed.  499,  refusing 
to  Interfere  In  executive  action  where  officer  Is  given  discretion; 
New  York,  etc.,  R.  R.  Appeal,  62  Gonn.  540,  26  Aa  126,  holding 
statute  giving  discretionary  powers  not  unconstitutional;  Miles  v. 
Bradford,  22  Md.  184,  85  Am.  Dec.  644,  refusing  mandamus  to  com- 
pel the  governor  to  exercise  discretionary  powers;  Dreucker  v.  Sal- 
omon, 21  Wis.  630,  94  Am.  Dec.  577,  affirming  Judgment  for  defend- 
ant in  suit  against  governor  for  alleged  false  imprisonment  under 
''Draft  Rules."  On  liability  of  soldiers  for  destroying  property 
during  war,  see  valuable  note,  87  Am.  Dec.  510.  Gited,  with  ap- 
proval, in  Dow  V.  Johnson,  100  U.  S.  170,  25  L.  637,  in  dissenthig 
opinion,  majority  holding  officer  of  United  States  army  in  enemy's 
country  during  Rebellion  not  liable  to  action  for  tort  Gases  col- 
lected and  discussed;  principal  case  cited,  arguendo,  in  Tyler  v.  Pom- 
eroy,  8  Allen,  484,  sustaining  action  against  municipal  authorities 
for  arrest  under  volunteer  enlistment  before  muster;   filx  parte 


Luther  y.  Borden.  7  How.  1-88 

Bodrlgnes,  89  Tex.  732,  decision  holding  court  may  determine  oon- 
Btltntionality  of  statnte  on  habeas  corpus. 

Dlwarationary  powers  must  not  be  nsed  arbitrarily;  hence,  mili- 
tary officers  of  a  State  under  martial  law,  must  not  use  more  force 
than  is  necessary,  and  if  their  power  is  nsed  for  purposes  of  op- 
pression, or  any  injury  is  wilfully  done  to  a  person  or  property, 
the  party  by  whom  or  by  whose  order  it  was  committed,  would  be 
answerable,  p.  48. 

Cases  coUected  and  principle  dted,  arguendo,  in  Tyler  t.  Pome- 
roy,  8  Allen,  486,  sustaining  action  against  municipal  authorities 
for  arrest  under  volunteer  enlistment*  before  muster. 

Vederal  court  is  presumed  to  know  the  Oonstltution  and  law  of 
the  State  where  it  sits,  p.  48. 

Sapreme  Court  has  the  high  power  of  passing  Judgment  upon  the 
acts  of  State  sovereignties,  and  of  the  legislative  and  executive 
branches  of  the  Federal  government,  p.  47. 

Oited  and  cases  collected  in  dissenting  opinion.  Dodge  v.  Wool- 
sey,  18  How.  873,  16  L.  419,  majority  holding  Supreme  Court  wlU 
determine  whether  acts  of  State  legislatures  are  constltutionaL 

State  sovereignty  resides  in  the  people  of  the  State,  and  they 
may  alter  and  change  their  form  of  government  at  their  own  pleas- 
ure, p.  47. 

Cited  and  followed  in  Bidley  v.  Sherbrook,  8  Cold.  677,  hold- 
ing amendments  to  Constitution  conferred  on  assembly  power  of 
prescribing  qualifications  of  voters;  State  v.  Cunningham,  81  Wis. 
497,  61  N.  W.  734,  16  L.  B.  A.  672,  and  n.,  collecting  cases  and  hold- 
ing in  matter  of  publlci  Juris  petition  by  private  citizen  cannot  in 
first  instance  be  heard.  Cited,  not  followed,  In  Shorter  v.  Cobb,  39 
Ga.  800,  holding  a  slave,  or  the  hire  of  a  slave,  illegal  consideration 
for  a  debt. 

Distinguished  in  Koehler  v.  Hill,  60  Iowa,  609,  16  N.  W.  612,  hold- 
ing courts  may  inquire  whether  constitutional  mode  is  followed  in 
adopting  constitutional  amendments;  also,  dissenting  opinion,  cited 
in  dissenting  opinion,  Koehler  v.  Hill,  60  Iowa,  668,  16  N.  W.  64L 

Oertiflcata  of  division. — Whole  cause  may  not  be  sent  up  on, 
p.  47. 

Cited  and  followed  in  Jewell  v.  EZnight,  123  U.  S.  483,  31  L.  193, 
8  S.  Ct  194,  holding  questions  certified  to  Supreme  Court  must  be 
on  distinct  questions  of  law;  Bagg  v.  Detroit,  6  Mich.  69,  collecting 
cases  and  holding  circuit  Judges  can  reserve  for  opinion  of  Supreme 
Court  questions  of  law  only;  Kelley,  etc.,  Shoe  Co.  v.  Insurance  Co., 
87  Tex.  114,  26  S.  W.  1063,  holding  the  very  question  of  law  to  be 
decided  must  be  certified,  not  whole  of  complicated  case. 
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7  How.  8^132,  12  L.  618,  WILKES  v.  DINSMAN. 

Evidence. —  In  action  of  trespass  by  a  marine  claiming  his  term 
of  enlistment  had  expired,  against  a  naval  commander,  the  defense 
being  that,  under  the  terms  of  enlistment  and  npon  bounty  paid,  the 
period  was  extended  for  the  cruise,  a  letter  written  by  the  defend- 
ant In  relation  to  the  bounty  was  admissible  for  the  defense  as  a 
part  of  the  res  gestee  as  well  as  because  it  was  official  corre- 
spondence, p.  123. 

Bes  Judicata. —  Proceedings  of  a  court-martial  acquitting  a  naval 
commander  are  not  conclusive  as  against  a  marine  suing  for  dam- 
ages for  the  acts  on  which  the  court-martial  acted,  the  marine  not 
having  been  the  prosecutor  before  it,  p.  128. 

Cited  and  followed  in  Chamberlain  v.  Pierson,  87  Fed.  424,  holding 
inadmissible  record  of  conviction  of  wreckers  in  suit  against  rail- 
road for  damages;  United  States  v.  Cashiel,  1  Hughes,  558,  F.  G. 
14,744,  holding  court-martial  acquittal  not  a  bar  to  indictment,  even 
for  same  offense. 

Evidence  —  Marines. —  Papers,  including  an  order  directing 
bounty  to  be  paid  and  a  contract  of  enlistment,  held  sufficient  to 
show  that  a  marine  was  within  the  provisions  of  an  act  governing 
the  service  of  persons  enlisted  for  the  navy.  Marines  are  in  the 
navy,  pp.  124,  127. 

Cited  and  followed  in  United  States  v.  Dunn,  120  U.  a  254,  30 
L.  669,  7  S.  Ct  509,  holding  service  in  marine  corps  added  to  naval 
service  in  computing  longevity  pay;  In  re  Bailey,  2  Sawy.  203,  F.  C. 
728,  holding  word  "  armies  "  does  not  include  marines;  In  re  Doyle, 
18  Fed.  370,  holding  restrictions  of  enlistment  of  minors  apply  only 
to  army,  not  marines. 

Estoppel. —  A  marine  having  enlisted  and  received  bounty  under 
the  same  conditions  as  seaman  is  estopped  to  deny  either  the  valid- 
ity of  the  enlistment  or  the  liabilities  to  duty  and  punishment 
thereunder,  p.  125. 

Ck>art8  will  not  decide  upon  the  expediency  or  humanity  of  a 
law,  but  merely  its  existence  and  application,  p.  127. 

Navy. —  If  disobedience  of  a  private  in  the  navy  is  not  scandalous 
conduct  for  which  the  commander  is  authorized  to  inflict  twelve 
lashes,  it  exposes  the  offender  to  severe  punishment  by  a  court* 
martial,  and  he  cannot  complain  at  being  given  the  mitigated 
punishment;  and  the  disobedience  is  an  offense  in  the  nautical  ser- 
vice which  may  be  punished  according  to  the  laws  and  customs  of 
the  sea,  whether  by  imprisonment  or  otherwise,  pp.  127,  128. 

Separate  offenses  if  distinctly  repeated,  even  on  the  same  day, 
incur  separate  punishments,  hence  it  is  not  a  continuing  offense, 
where,  after  disobedience,  there  is  explanation  and  exhortations  to 
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duty,  and  time  is  given  for  reflection,  followed  by  renewed  diso- 
bedience, pp.  127,  128. 

Appeal  and  error. —  Wbere  evidence  is  contradictory,  the  appel- 
late conrt  will  not  consider  the  action  of  the  jnry  thereon,  p.  129. 

Public  officers. —  The  acts  of  a  public  officer,  on  public  matters 
within  his  Jurisdiction,  and  where  he  has  discretion,  are  to  be  pre- 
sumed legal,  tin  shown  by  others  to  be  unjustifiable,  pp.  129,  130, 
131,132. 

Cited  and  followed,  Townsend  y.  Jemison,  7  How.  720,  12  L.  886, 
presuming  demurrer  disposed  of  when  record  on  appeal  falls  to 
show  that  fact;  Dinsman  y.  Wilkes,  12  How.  401,  13  L.  1040,  same 
case,  holding  decision  of  naval  commander  final  on  questions  of  de- 
tention and  punishment;  Gould  v.  Hammond,  McAlL  238,   F.  C. 
5,638,  presuming  acts  of  revenue  collector  without  fraud,  in  absence 
of  showing  of  corrupt  motives;  Fay  v.  Montgomery,  1  Curt  272, 
F.  C.  4,709,  holding  prize  captor  should  send  it  for  adjudication,  but 
delay  may  be  excusable;  Smith  v.  Hammond,  22  Fed.  Cas.  559,  hold- 
ing action  would  not  lie  against  collector  for  mistaken  refusal  to 
register  vessel;  United  States  v.  Clark,  31  Fed.  716,  releasing  on 
habeas  corpus  sergeant  who  fired  upon  and  killed  escaping  prisoner; 
Whitcomb  V.  Spring  Valley,  etc.,  Co.,  47  Fed.  665,  presuming  regu- 
larity of  assignment  of  part  of  invention  on  which  patent  was 
issued;  Donahoe  v.  Richards,  38  Me.  394,  397,  61  Aul  Dec.  259,  262, 
holding  parent  of  expelled  child  cannot  maintain  action  against 
school  committee  therefor;  Hickley  v.  Huse,  56  Me.  497,  holding 
no  warrant  necessary  for  arrest  of  deserter  from  army;  Wall  v. 
Trumbull,  16  Mich.  235,  holding  supervisors  cannot  be  held  liable 
for  error  of  Judgment  In  allowing  claims;  Reed  v.  Conway,  20  Mo. 
47,  collecting  cases  and  holding  surveyor-general  not  liable  to  action 
for  revolting  commission  of  deputy  surveyor;  Schoetten  v.  Wilson, 
48  Mo.  257,  holding  penitentiary  warden  not  liable  for  torts  of  con- 
vict allowed  to  be  at  large;  Waldron  v.  Berry,  51  N.  H.  142,  collect- 
ing cases  and  holding  highway  surveyor  not  liable  for  damages  for 
ditch  next  to  private  property;  State  v.  Chadwlck,  10  Or.  471,  hold- 
ing condition  of  official  bond  performed  when  officer  discharged  his 
duty  honestly  and  diUgentiy;  London  v.  Seaver,  32  Yt  122,  76  Am. 
Dec.  161,  holding,  in  suit  for  damages,  schoolmaster  should  have 
benefit  of  doubt  upon  severity  of  punishment 

Distinguished  in  Tyler  v.  Pomeroy,  8  Allen,  484,  collecting  cases 
and  sustaining  action  against  municipal  authorities  for  arrest,  un- 
der authority  to  arrest  soldiers,  of  mere  volunteer  before  muster. 

Miscellaneous. —  Cited  in  Board  of  Education  v.  Purse,  101  6a. 
446,  65  Am.  St  Rep.  330,  28  S.  B.  905,  41  L.  R.  A.  609,  and  n.,  but 
apparently  erroneously. 
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7  How.  132-160.  12  L.  637,  PATTON  T.  TATLOB. 

Appeal  and  error. —  Bvidence  on  leeues  not  raised  by  the  plead- 
ings involyed  at  the  hearing,  will  not  be  considered  by  the  appellate 
court,  pp.  158,  169. 

Cited  and  rule  applied  in  Baker  y.  Nachtrieb,  19  How.  130,  US  L. 
631,  refusing  to  consider  evidence  of  facts  not  pleaded. 

Vendor  and  pnrchaser. —  A  pnrchasw  in  the  undisturbed  posses- 
sion of  the  land,  in  the  absence  of  fraud  and  misrepresentation,  must 
seek  his  remedy  for  defects  of  title,  In  an  action  at  law,  on  the 
covenants  of  his  deed,  p.  160. 

Cited  and  rule  applied  in  Van  Bensselaer  v.  Keain«y  et  aL,  11 
How.  322, 13  L.  714,  collecting  cases  and  holding  one  in  privity  with 
grantor  estopped  from  denying  recitals  in  a  deed;  Befeld  v.  Wood- 
folk,  22  How.  328,  16  L.  375,  holding  order  sequestrating  vendor's 
property  as  security  for  defects  of  title  erroneous;  Noonan  v.  Iiee, 
2  Black,  608,  17  L.  281,  collecting  cases  and  holding  that  vendee 
cannot  avoid  payment  of  purchase  money  on  pretense  of  defects 
of  title;  Peters  v.  Bowman,  98  U.  B.  60,  26  L.  92,  collecting  cases 
and  holding  that  on  suit  for  purchase  money,  vendee  in  possession 
cannot  dispute  vendor's  title;  Alger  v.  Anderson,  92  Fed.  713,  hold- 
ing defect  in  title  not  ground  for  rescission;  Campbell  v.  Medbury,  5 
Blss.  84,  F.  C.  2,366,  holding  that  the  collection  of  the  purchase 
money  cannot  be  restrained  on  ground  of  defect  of  title;  Union,  etc, 
B.  R.  Co.  V.  Barnes,  64  Fed.  84,  27  U.  S.  App.  421,  holding  that  action 
will  not  lie  to  recover  purchase  money  for  mere  defects  of  tittle; 
Hoppes  V.  Cheek,  21  Ark.  689,  collecting  cases  and  holding  decree 
staying  collection  of  purchase  money  erroneous;  Beynolds  v.  Shaver, 
69  Ark.  803,  43  Am.  St  Bep.  38,  27  S.  W.  79,  holding  general  cove- 
nant of  warranty  applies  only  to  right  and  interest  conveyed  by 
deed;  Bandall  v.  Bourguarden,  23  Fla.  266,  11  Am.  St  Bep.  380,  2 
So.  311,  and  Barry  v.  Guild,  126  111.  446,  18  N.  B.  760,  2  L.  B.  A. 
335,  and  n.,  both  holding  defect  in  title  no  defense  to  a  suit  to  fore- 
close mortgage;  Strong  v.  Downing,  34  Ind.  803,  refusing  to  enjoin 
collection  of  purchase  money  in  absence  of  fraud;  Hart  v.  Hannibal, 
etc.,  B.  B.  Co.,  66  Mo.  610,  holding  decree  of  Circuit  Court  rescind- 
ing executed  contract  of  sale  of  land  erroneous;  Hill  v.  Butler,  6 
Ohio  St  217,  collecting  cases  and  holding  recovery  of  purchase 
money  will  not  be  enjoined  for  defects  of  title;  Decker  v.  Schultz 
et  al.,  11  Wash.  66,  48  Am.  St  Bep.  866,  39  Pac.  264,  27  L.  B  A 
338,  collecting  and  reviewing  cases  and  holding  an  executed  con- 
tract of  sale  will  not  be  rescinded  for  failure  of  tittle.  See  valuable 
note  on  this  subject  in  7  Am.  Dec.  658.  Cited  in  discussion,  obiter, 
in  Jourolmon  v.  Ewing,  80  Fed.  610,  47  U.  S.  App.  679. 

Distinguished  in  Fehrle  v.  Turner,  77  Ind.  635,  holding  suit  for 
purchase  money  wiU  be  enjoined  pending  another  suit  to  determine 
tiUe. 
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Bqoltj  pleading. —  To  entitle  one  to  relief  on  the  ground  of 
fraud,  it  must  be  made  a  distinct  allegation  in  the  bill,  p.  159. 

Cited  and  applied  in  Bartol  t.  Walton,  92  Fed.  14,  refusing  to  re- 
scind subscription  to  stock  of  corporation  where  facts  of  fraud  not 
shown;  Hart  ▼.  Hannibal,  etc,  B.  B.  Oo.,  66  Mo.  610,  holding  court 
of  equity  had  no  authority  to  rescind  executed  contract  of  sale. 
See  valuable  note  in  90  Am.  Dec.  296. 

Xvldenoe  of  attorney  held  admissible  where  he  was  security  for 
costs  only,  and  a  mere  naked  trustee,  and  he  was  not  a  party  in 
interest,  p.  160. 

7  How.  160-172, 12  L.  660,  POUBNIQUHT  T.  PHBKIN8. 

General  verdict. — In  absence  of  exceptions  to  a  general  yerdict. 
It  is  presumed  that  the  Jury  passed  upon  the  whole  case  made  by 
the  pleadings,  p.  169. 

Iiouisiana  District  Courts  have  jurisdiction  of  all  dyil  cases 
where  the  amount  in  dispute  exceeds  $50,  p.  169. 

Cited  and  followed  in  Dow  t.  Johnson,  100  U.  8.  182,  26  L.  641, 
sustaining  suit  against  officer  of  United  States  army  for  trespass. 

Louisiana  Probate  Courts'  Jurisdiction  is  confined  to  cases  in 
which  a  settlement  and  an  accounting  of  the  effects  of  the  testator 
are  asked,  pp.  169,  170. 

Cited  and  followed  in  Clark  y.  Shelton,  16  Ark.  481,  holding  pro- 
bate decree  settling  account  does  not  preclude  right  to  sue  in 
chancery  for  fraud. 

Jurisdiction. —  While  it  cannot  be  conferred  by  consent,  parties 
may  waiye  matters  of  mere  form,  pp.  171,  172. 

Distinguished  in  Hooyer  y.  York,  80  La.  Ann.  766,  holding,  where 
court  had  Jurisdiction,  not  error  to  refuse  to  transfer  cause. 

Judgment  of  a  court  of  competent  Jurisdiction  is  binding  upon 
the  parties  to  it  until  annulled  or  reyersed  by  a  competent  authority, 
although  the  proceedings  leading  to  it  may  seem  to  be  irregular, 
pp.  109,  172. 

Cited  and  followed  in  Foumiquet  y.  Perkins,  16  How.  86,  14  L. 
866,  same  case,  approying  action  of  lower  court  dismissing  bill  to 
conform  with  decisions  of  Supreme  Court;  Bush  y.  Oloyer,  47  Ala. 
174,  holding  Judgment  binding  though  seryice  of  process  defectiye 
and  irregular. 

7  How.  172-184,  12  L.  666,  BBWIN  y.  LOWBY. 

Supreme  Court  has  Jurisdiction,  under  the  twenty-fifth  section  of 
the  Judiciary  act,  oyer  questions  arising  in  the  State  courts,  inyoly- 
ing  the  yalldity  of  an  authority  exercised  under  the  United  States, 
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and  the  decision  of  the  State  court  of  last  resort  Is  against  such 
validity,  p.  179. 

Appeal  and  error. —  Where  a  judgment  has  been  rendered  in  a 
State  court  pronouncing  a  seizure  and  sale  on  execution  by  Federal 
authorities  void  on  a  particular  ground,  such  judgment  will  not  be 
reversed.  If  such  seizure  and  sale  are  void  on  any  other  ground,  pp. 
179.  180. 

Cited  and  approved  in  Crescent  City  Live  Stock,  etc,  Co.  v. 
Butchers'  Union,  120  U.  S.  157,  30  L.  620,  7  S.  Ct  480,  holding 
judgment  of  State  court  not  reversed  when  Federal  question  not 
necessary  to  its  decision;  Henderson  v.  Merchants,  etc.,  Ins.  Co., 
25  La.  Ann.  347,'  colectlng  cases  and  holding  writ  of  error  will  not  be 
granted  where  Federal  question  not  necessary  to  decision. 

Circuit  Court  judgment. —  Where  the  record  of  Circuit  Court 
shows  necessary  jurisdictional  facts  of  citizenship,  evidence  1b 
wholly  inadmissible  in  any  collateral  proceeding  to  contradict  it, 
p.  180. 

Cited  and  followed  in  Holmes  v.  Oregon,  etc.,  R.  B.  Co.,  7  Sawy. 
892,  400,  9  Fed.  237,  244,  holding  question  of  inhabitancy  not  open  to 
collateral  attack;  People  v.  Dowell,  25  Mich.  271,  holding  decree 
of  divorce  not  open  to  collateral  attack  by  showing  non-residence 
of  parties;  Pearce  v.  Winter  Iron  Works,  32  Ala.  72,  and  Tzschuck 
V.  Mead,  47  Neb.  "267,  66  N.  W.  430,  both  holding  judgment  not 
open  to  collateral  attack  on  ground  of  lack  of  citizenship.  Cited, 
arguendo,  in  Draper  v.  Springport,  21  Blatchf .  243, 15  Fed.  331,  hold* 
Ing  separate  pleas  in  abatement  no  longer  exist 

Denied  in  Pasteur  v.  Lewis,  39  La.  Ann.  8,  1  So.  309,  holding  that 
jurisdictional  facts  can  be  Inquired  into  collaterally. 

Circuit  Court. —  Although  property,  subject  to  a  mortgage,  passes 
into  the  hands  of  a  curator  and  is  in  the  due  course  of  administra- 
tion in  the  Probate  Court,  Circuit  Court  has  jurisdiction  to  proceed 
against  and  decree  a  sale  of  such  property,  p.  181. 

Cited  and  followed  in  Andrews  v.  Smith,  19  Blatchf.  108,  5  Fed. 
841,  revlevring  cases  and  holding  action  against  trustees  in  State 
court  not  a  bar  to  Federal  suit;  Griswold  v.  Central,  etc.,  R.  R.  Co., 
20  Blatchf.  216,  9  Fed.  799,  and  German,  etc.,  Soc.  v.  Cannon,  65  Fed. 
544,  545,  both  holding  State  probate  proceedings  no  bar  to  action  in 
Federal  court;  East,  etc.,  R.  R.  v.  Atlantic,  etc.,  R.  R.,  49  Fed.  611, 
15  L.  R.  A.  110,  holding  Circuit  Court  had  jurisdiction  to  appoint  re- 
ceiver during  pendency  of  action  in  State  courts. 

Distinguished  in  Peale  v.  Phlpps,  14  How.  375,  14  L.  462,  holding 
Circuit  Court  without  authority  to  compel  trustee  appointed  by  State 
court  to  pay  claims;  Haines  v.  Carpenter,  1  Woods,  270,  F.  C.  5,905, 
holding  that  Circuit  Court  had  no  power  to  remove  administrator 
appointed  by  State  court;  Hutchinson  v.  Green,  6  Fed.  838,  2  Mc* 
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Oreary,  476,  holding  Federal  court  wlU  not  enjoin  assignee  appointed 
by  State  conrt 

Circuit  Court  haying  jurisdiction  oyer  the  parties  and  subject- 
matter,  the  exercise  of  its  Jurisdiction  in  ordering  a  seizure  and 
sale,  warrants  the  presumption  in  f ayor  of  purchaser  that  all  neces- 
sary facts  were  proyed,  p.  181. 

Cited  and  followed  in  MlUer  y.  United  States,  11  Wall.  301,  20 
L.  143,  presuming  that  before  entry  of  decree  necessary  findings 
were  made;  Dayis  y.  Gaines,  104  U.  S.  892,  26  L.  760,  collecting  cases 
and  upholding  probate  sale  under  prior  will,  after  second  will  is 
probated;  Galpin  y.  Page,  1  Sawy.  325,  F.  C.  5,205,  collecting  cases 
and  presuming  regularity  of  service  of  process  upon  collateral  at- 
tack; Landon  y.  Comet,  62  Mich.  92,  28  N.  W.  793,  collecting  cases 
and  presuming  circuit  Judge  sitting  properly  as  probate  Judge; 
Thornton  y.  Baker,  15  R.  I.  555,  2  Am.  St  Rep.  927,  10  Atl.  618,  pre- 
suming court,  in  hearing  probate  of  will,  found  Jurisdictional  facts. 

Judicial  sales. —  In  forced  alienations  of  property  there  must  be 
a  strict  compliance  with  the  forms  of  law,  under  penalty  of  nullity, 
p.  181. 

Cited  and  followed  in  Laraby  y.  Reld,  3  G.  Greene,  420,  holding 
tax  collector's  deed  must  show  conformity  with  statute. 

Judicial  sales. —  Under  laws  of  Louisiana,  at  an  execution  sale, 
if  two-thirds  of  the  appraised  yalue  of  the  property  is  not  bid,  a 
second  sale  is  necessary,  p.  182. 

Cited  in  Sprott  y.  Reid,  3  G.  Greene,  497,  56  Am.  Dec.  556,  col- 
lecting cases  and  holding  prohibition  against  selling  property  at 
less  than  two-thirds  yalue,  mandatory. 

Estoppel. —  Where  one  haying  title  to  property  stands  by  and 
knowingly  permits  another  to  expend  money  on  the  land  under  the 
erroneous  impression  that  he  is  acquiring  a  good  title  without  mak- 
ing his  title  known,  he  cannot  afterwards  set  it  up  against  such 
purchaser,  p.  183. 

Cited  and  followed  in  Muse  y.  Arlington  Hotel,  68  Fed.  651,  hold- 
ing grantee  of  alleged  Spanish  grant  estopped  from  asserting  title; 
Campbell  y.  Woodstock  Iron  Co.,  83  Ala.  359,  3  So.  371,  holding  sale 
of  stock,  without  objection,  cut  off  complainant's  equity  of  redemp- 
tion; Parson  y.  Henry,  43  La.  Ann.  310,  8  So.  919,  holding  former 
owner  of  property  estopped  from  claiming  nullity  of  sale. 

Appeal  on  writ  of  error  will  not  be  dismissed  on  the  assumption 
that  a  release  of  errors  was  implied  from  the  fact  that  money  or 
property  changed  hands  by  force  of  the  Judgment  or  decree,  p.  183. 

Cited  and  foUowed  in  O'Hara  y.  McConneU,  93  U.  S.  154,  23  L. 
843,  holding  deed  made  by  order  of  court  will  not  affect  right  of 
appeal;  Burrows  y.  Bfickle,  22  Fla.  574, 1  Am.  St  Rep.  218,  collecting 
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cases  and  holding  satisfaction  of  Judgment  no  waiver  of  right  to 
appeal;  Morrlss  y.  Garland,  78  Va.  23&  holding  acceptance  by  plain- 
tiff of  satisfaction  of  decree  not  a  waiver  of  right  to  appeaL  See 
valuable  notes  on  this  subject  In  18  Am.  Dec  650,  and  45  Am.  st 
Rep.  271. 

Denied  In  Dunham  v.  Randall,  11  Tex.  Olv.  App.  267,  82  S.  W.  720, 
holding  acceptance  of  amount  awarded  by  Judgment  waives  the 
right  of  appeaL 

Appeal  and  eirror. —  Where  property  has  changed  hands  by  force 
of  Judgment  or  decree.  It  Is  the  duty  of  the  inferior  court,  on  the 
cause  being  remanded,  to  restore  the  parties  to  their  rights,  p.  184. 

Olted  and  followed  in  Morris  v.  Garland,  78  Va.  229,  holding, 
where  Judgmoit  Is  reversed,  lower  court  will  direct  the  restitution 
of  property. 

Miscellaneous. —  Olted,  incidentally,  in  Lowry  v.  Brwln,  5  Ia. 
Ann.  207,  a  case  involving  same  parties. 

7  How.  185-198,  12  L.  660.  IFNITBD  STATBS  V.  OHIOAGO. 

Injunction. —  Whether  preliminary  injunction  Is  a  matter  of  dis- 
cretion merely,  rather  than  of  right,  query,  p.  191. 

Cited  In  dissenting  opinion,  arguendo.  In  Tiffany  v.  Glover,  Z  G. 
Greene  (Iowa),  402,  majority  holding  Iowa  District  Oourts  are  of 
limited  Jurisdiction. 

Appellate  court  will  not  decide  guestions  unnecessary  to  deter- 
mination of  appeal,  p.  191.  . 

Certificate  of  division  may  include  not  only  matter  arising  in  the 
progress  of  a  cause,  but  also  any  material  question  of  right  arising, 
whether  the  subject  on  hearing  was  one  of  discretion  or  of  right, 
p.  191. 

Cited  and  followed  in  Bagg  v.  Detroit,  5  Mich.  69,  holding  law 
questions  may  arise  and  be  certified  in  chancery  cases;  State  v. 
Crocker,  5  Wyo.  398,  40  Pac  684,  collecting  cases  and  holding  that 
the  statute  authorizing  a  reservation  of  questions  is  constltutlonaL 
Cited,  with  approval,  in  Bagg  v.  Detroit,  5  Mich.  70,  holding,  unless 
questions  are  new,  or  of  great  importance,  they  must  not  be  certified 
pro  forma. 

Questioned  in  United  States  v.  Rosenburgh,  7  WalL  582,  19  L. 
263,  dismissing  certified  question  on  motion  to  quash  indictment 

Certificate  of  division. —  Several  questions,  so  material  as  to  de- 
cide the  whole  case,  may  not  generally  be  certified,  but,  where  the 
questions  require  an  opinion  virtually  on  one  point,  it  is  no  ground 
for  objection  that  that  point  is  so  vital  that  its  decision  wUl  cover 
the  whole  case,  p.  192. 

Cited,  arguendo,  in  Daniels  v.  Railroad  Co.,  3  WalL  255,  18  L.  225, 
dismissing  appeal  where  whole  case  was  taken  up. 
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Pablio  domain. —  Reseryation,  for  military  purposes,  of  the  qnar- 
ter-section  occnpled  by  Fort  Dearborn,  near  Chicago,  part  of  the 
original  cession  of  the  Northwest  Territory,  constltnted  a  legal  ap- 
portionment of  the  land  to  public  purposes,  and  exempted  it  from 
the  rules  as  to  the  mass  of  public  lands,  p.  193. 

Cited  and  principle  applied  in  United  States  y.  Baltimore,  etc» 
R.  B.,  1  Hughes,  143,  F.  C.  14,510,  upholding  contract  for  right  of 
way  oyer  Harper's  Ferry  reservation. 

States'  rights. —  While  the  United  States  Supreme  Court  desires 
to  sustain  the  rights  of  States,  it  is  equally  its  duty  to  support  the 
general  govemment  in  the  exercise  of  all  which  is  plainly  granted 
to  it,  and  is  necessary  for  the  discharge  of  the  powers  intrusted  to 
it,  p.  194. 

Cited  and  discussed  in  Van  Brocklln  y.  Tennessee,  117  U.  S.  161, 
29  Jj.  849,  6  S.  Ct  676,  holding  property  of  the  United  States  exempt 
from  taxation  by  State  authority. 

Bminent  domain. —  Land  within  a  State,  held  by  the  United 
States  as  a  mere  proprietor,  and  not  appropriated  to  special  uses* 
1b  subject  to  condemnation  under  the  right  of  eminent  domain, 
p.  194. 

Cited  and  followed  in  Union,  etc,  B.  B.  y.  Burlington,  etc,  B.  B., 
1  McCrary,  466,  8  Fed.  110,  collecting  cases  and  holding  right  of  way 
of  Union  Pacific  Railroad  not  Federal  property  set  apart  for  its  own 
use.  Cited,  arguendo,  and  cases  collected,  in  Flint,  etc,  R.  R.  y.  Gor- 
don, 41  Mich.  428,  2  N.  W.  653,  holding  right  of  way,  granted  by 
United  States,  cannot  be  defeated  by  homesteaders'  subsequent 
patent. 

Questioned  in  Van  BrockUn  y.  Tennessee,  117  U.  S.  161,  29  L.  849, 
6  S.  Ct  676,  holding  property  of  United  States  exempt  from  taxation 
nnder  State  authority. 

Dedication  of  streets  may  be  made  without  deed  by  allowing 
land  to  be  used  as  a  public  highway,  or  by  selling  lots  according  to 
a  map  showing  streets  contiguous,  and  for  the  accommodation  of 
side  owners,  p.  196. 

Cited  with  approval  in  Irwin  y.  Dixlon,  9  How.  31,  13  L.  84,  col- 
lecting cases  and  discussing  principles  of  dedication  of  land  to  public 
uses;  United  States  y.  lUinois,  etc,  R.  R.,  2  Biss.  177,  F.  C.  15,437, 
holding  record  of  map  designating  "  public  ground  forever  to  remain 
vacant  of  buildings  "  a  dedication  to  public  use;  Chicago,  etc,  R.  R. 
v.  McArthur,  53  Fed.  467, 10  U.  S.  App.  546»  holding  plot  under  which 
lots  were  sold  proved  existence  of  adjoining  street  crossing;  Stone 
v.  Brooks,  35  CaL  501,  and  Carter  v.  Portland,  4  Or.  346,  both  holding 
street  dedicated  by  sale  of  lots  shown  on  map  fronting  it  See  valu- 
able note  on  partial  deduction,  27  Am.  Dec.  568.  Cited  in  Bvans- 
ville  V.  Evans,  37  Ind.  236,  holding  where  acts  in  pais  are  relied  on, 
lapse  of  time  is  unimportant 
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Dlstlngalshed  in  Holly  Grove  v.  Smith,  63  Ark.  0,  87  B.  W.  957, 
holding  dedication  not  established  by  record  of  map  where  land  re- 
mained inclosed  and  cultivated;  Gwynn  v.  Homan,  15  Ind.  202, 
collecting  cases  and  holding  land  in  question  not  within  the  rule; 
McCormiclE  v.  Baltimore,  45  Md.  524,  holding  the  intent  of  the  owner 
to  dedicate  the  land  is  essential;  Carter  v.  Portland,  4  Or.  345,  col- 
lecting cases  and  holding  there  must  be  evidence  of  clear  intention 
to  dedicate;  Pierpont  v.  Harris ville,  9  W.  Ya.  219,  sustaining  in- 
junction to  restrain  the  opening  of  streets  where  no  dedication  was 
made. 

Dedication  of  streets  is  not  accomplished  where  lots,  having 
been  sold  according  to  a  map,  and  the  streets  contiguous  to  the 
land  sold  are  opened  by  an  agent,  merely  protracting  upon  the  plan, 
those  streets  into  lands  not  sold  but  expressly  reserved,  p.  196. 

Streets  —  Dedication. —  Where  a  portion  of  a  tract  of  United 
States  land  has  been  sold  according  to  a  plan  expressly  reserving 
another  portion,  and  the  streets  have  been  opened  through  the  por- 
tion sold,  purchasers  have  no  equitable  ground  of  complaint  that 
prolongations  of  those  streets  through  the  reserved  land  are  not 
opened,  even  though  a  municipality  or  agent  projected  such  streets 
upon  the  map,  p.  196. 

Cited  generally  in  Illinois  v.  Illinois,  etc.,  B.  R.,  83  Fed.  736,  hold- 
ing, where  Fort  Dearborn  lands  were  sold,  title  to  lots  vested  In  pur- 
chasers, and  of  streets  in  Chicago. 

7  How.  198-220,  12  L.  666,  SMITH  v.  KEBNOOHEN. 

Federal  courts. —  The  assignment,  for  value,  of  a  mortgage,  to 
a  citizen  of  a  State  other  than  that  of  the  mortgagor,  constitutes 
the  assignee  a  bona  fide  purchaser,  entitled  to  sue  in  the  Federal 
court,  even  though  the  mortgagee's  purpose  in  making  the  sale  was 
to  oust  the  State  court  of  Jurisdiction,  unless  knowledge  of  this  pur- 
pose is  brought  home  to  the  assignee,  pp.  215,  216. 

Cited  and  followed  in  Deshler  v.  Dodge,  16  How.  631,  14  L.  1088, 
holding  eleventh  section  of  Judiciary  act  does  not  prohibit  assigned 
suits  for  torts;  Osborne  v.  Brooklyn,  etc.,  B.  B.,  6  Blatchf.  368,  F. 
C.  10,597,  holding  plalntiiTs  purpose  in  acquiring  right  of  action  does 
not  affect  Jurisdiction;  Perrine  v.  Thompson,  17  Blatchf.  20,  F.  C. 
10,997,  sustaining  suit  on  coupons  though  brought  merely  for  pur- 
pose of  bringing  suit;  Marion  v.  Ellis,  10  Fed.  412,  where  mortgage 
notes  were  transferred  to  give  Jurisdiction  without  agreement  to 
return  proceeds;  Whiting  v.  Wlllington,  10  Fed.  815,  holding  Circuit 
Court  has  Jurisdiction  in  action  for  possession  by  assignee  of 
mortgage.  Cited  with  aproval  in  Lehigh  Mining,  etc.,  Co.  v.  Kelly, 
160  U.  S.  349,  40  L.  452,  16  S.  Ct  316,  dissenting  opinion,  majority 
holding  reincorporation  under  laws  of  another  State  and  sale  by  old 
to  new  corporation,  collusive. 
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Distinguished  in  Hill  v.  Wlnne,  1  Blss.  277,  F.  O.  6,603,  holding  a 
mortgage  is  a  chose  in  action  under  eleventh  section  of  Judiciary 
act;  Clarke  v.  JanesylUe,  1  Biss.  101,  F.  0.  2,854,  refusing  Jurisdic- 
tion of  suit  by  foreign  assignee  of  dty  bonds. 

Federal  Jurisdiction  is  not  required  upon  assignment  of  a  mort- 
gage to  a  nominal  plaintiff  resident  in  a  foreign  State,  p.  216. 

Cited  and  followed  in  Barney  v.  Baltimore,  6  Wall.  288,  18  L.  827, 
and  Hawley  v.  Kepp,  2  Fllpp.  178,  F.  C.  6,249,  holding  colorable 
transfer  for  purpose  of  giving  Jurisdiction  defeats  it;  Farmington  v. 
Pillsbury,  114  U.  8.  143,  29  L.  116,  5  S.  Ct  809,  and  Lake  County 
Comrs.  V.  Dudley,  173  XJ.  S.  261,  19  S.  Ct  401,  ordering  dismissed 
collusive  suit  to  give  Jurisdiction;  Lehigh  Mln.,  etc.,  Co.  v.  Kelley, 
160  17.  S.  333,  40  L.  447,  16  S.  Ct.  310,  64  Fed.  403,  cases  collected 
in  refusing  Jurisdiction  where  Virginia  corporation  reorganized  in 
Pennsylvania  and  sold  to  the  reincarnated  company;  Barney  v.  Bal- 
timore, 1  Hughes,  122,  F.  C.  1,029,  holding  conveyances  without  con- 
sideration, and  with  knowledge  of  purpose  of  giving  Jurisdiction, 
colorable;  United  States  v.  The  Fideliter,  26  Fed.  Cas.  1067,  holding 
fraudulent  nominal  transfer  of  vessel  to  obtaining  treaty  privileges. 
Cited  with  approval  in  Jackson,  etc.,  Co.  v.  Pearson,  60  Fed.  117, 
holding  foreign  assignee  of  railroad  could  not  sue  trustee  in  same 
State  for  bonds. 

Distinguished  in  Manufacturing  Co.  v.  Bradley,  106  17.  S.  180,  26 
L.  136,  sustaining  particular  suit  on  equitable  grounds;  Blackburn 
V.  Selma,  etc.,  B.  B.,  2  Fllpp.  638,  F.  C.  1,467,  where  suit  was  not 
collusive. 

Objection  to  Jurisdiction  en  the  ground  of  residence  must  be 
taken  by  a  plea  in  abatement,  and  is  too  late  upon  a  trial  on  the 
merits,  p.  216. 

Cited  and  followed  in  Sheppard  v.  Graves,  14  How.  611,  14  L. 
620,  holding  pleas  in  abatement  are  waived  by  pleading  general 
issue;  De  Sobry  v.  Nicholson,  3  Wall.  423,  18  L.  264,  holding  objec- 
tion to  Jurisdiction  on  residence  of  parties  too  late  at  trial;  Richard- 
son V.  Mattison,  6  Biss.  31,  F.  C.  11,790,  holding  bill  of  discovery  as 
to  alleged  colorable  conveyance,  too  late  after  Judgment;  Holmes 
V  Oregon,  etc.,  R.  R.,  7  Sawy.  392,  9  Fed.  238,  holding  Jurisdiction 
established,  if  not  controverted,  by  plea  in  abatement;  Sharon  v. 
Hill,  10  Sawy.  668,  26  Fed.  723,  collecting  cases  and  holding  ques- 
tion of  Jurisdiction  determined  on  plea  in  abatement;  Gause  v. 
Clarksville,  1  McCrary,  86,  see  note,  citing  cases,  said  to  cover  whole 
ground  of  Jurisdictional  question;  Adams  v.  White,  1  Fed.  Cas.  156, 
holding,  where  plea  of  Jurisdiction  Is  interposed,  it  must  first  be  de- 
termined; Goodyear,  etc.,  Co.  v.  Blake,  10  Fed.  Cas.  646,  holding, 
upon  plea  and  trial  on  merits,  defendant  admitted  plaintiff's  ca- 
pacity to  sue;  In  re  Groome,  1  Fed.  467,  holding  question  too  late 
nearly  two  years  after  adjudication  in  bankruptcy;  Wittmore  v. 
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Malcomson,  28  Fed.  606,  holding  plea  In  abatement  too  late  after 
Jurisdiction  admitted  or  plea  in  bar;  Gnthbert  y.  Galloway,  36  Fed. 
468,  holding  demurrer  for  want  of  Jurisdiction  under  Code  is  plea 
in  abatement;  Imperial,  etc,  Ck>.  y.  Wyman,  88  Fed.  676,  3  L.  R.  A. 
505,  and  n.,  holding,  under  Ohio  statute,  a  plea  to  the  Jurisdiction 
must  first  be  tried.  Olted  and  expanded  in  Williams  y.  Nottawa, 
104  U.  8.  211,  26  Ik  720,  holding,  where  colorable  transfer  to  con- 
fer Jurisdiction  appeared,  court  would,  itself,  dismiss  suit.  Cited 
in  Rae  y.  Grand  Trunk  Ry.,  14  Fed.  402,  and  Bland  y.  Fleeman,  29 
Fed.  672,  both  holding,  before  act  of  1876,  objection  could  only  be 
taken  by  plea  in  abatement. 

Cited,  arguendo,  Lehigh,  etc.,  Co.  y.  KeUy,  160  U.  S.  363,  40  L.  464, 
16  S.  Ct.  317,  in  dissenting  opinion,  majority  holding  sale  by  a  cor- 
poration, to  a  reincorporation  in  another  State,  colorable;  in  Van 
Antwerp  y.  Hulburd,  7  Blatchf.  442,  F.  C.  16,826,  holding  plea  hi 
abatement  to  Jurisdiction  not  a  submission  to  it;  Jackson,  etc.,  Co. 
y.  Pearson,  60  Fed.  117,  holding  no  Federal  Jurisdiction  in  suit  to 
recoyer  bonds  by  assignee  of  owner. 

Distinguished  in  Missouri  Pac.  Ry.  y.  Meeh,  60  Fed.  71HS,  32  U.  8. 
App.  601,  30  li.  R.  A.  262,  holding  rule  abolished  by  section  6  of  act 
of  March  3,  1876,  making  it  duty  of  Federal  courts  to  dismiss  at 
any  time. 

Res  Judicata. —  Judgment  at  law  and  a  decree  in  equity  both 
come  within  the  rule  that  the  Judgment  of  a  court  of  competent 
Jurisdiction  directly  on  the  point  is,  as  a  plea,  a  bar,  or  as  eyidenoe, 
is  conclusiye  between  the  same  parties  or  priyies  upon  the  same 
matters,  when  directly  in  question  in  another  court,  p.  217. 

Cited  and  followed  in  Johnson  Co.  y.  Wharton,  162  U.  8.  267,  38 
li.  432,  14  8.  Ct  610,  holding  Judgment  on  suit  for  royalties  bars 
suit  for  others  under  same  claims;  Dowell  y.  Applegate,  162  U.  8. 
344,  38  L.  468,  14  8.  Ct.  618,  applying  rule  to  suit  for  sale  of  lands 
to  satisfy  claims;  Last  Chance  Mln.  Co.  y.  Tyler  Mln.  Co.,  167  U.  8. 
687,  39  L.  862,  16  8.  Ct  786,  collecting  cases  and  holding  Judgment 
by  default  conclusiye  on  essential  matters;  New  Orleans  y.  Citizens' 
Bank,  167  U.  8.  397,  42  L.  211,  17  8.  Ct  914,  holding  Judgments  ex- 
empting bank  from  taxes  conclusiye  in  suit  for  subsequent  taxes; 
Southern  Pac.  R.  R.  y.  United  States,  168  17.  8.  49,  42  L.  377,  18 
S.  Ct  27,  28,  holding  rule  applies  eyen  when  second  suit  is  for  new 
cause  of  action;  Murray  y.  Loyejoy,  2  CliiT.  201,  F.  C.  9,963,  holding 
Judgment  against  sheriff  for  property  attached  bars  suit  by  attaching 
creditor;  New  Orleans,  etc.,  R.  R.  y.  New  Orleans,  4  Woods,  6,  14 
Fed.  376,  holding  decree  free  from  ambiguity  speaks  for  itself  and 
is  final;  Strang  y.  Moon,  72  Ala.  465,  and  Tracy  y.  Shumate,  22  W. 
Va.  509,  both  holding  decree  in  chancery  as  effectlye  as  Judgment 
at  law;  Wales  y.  Lyon,  2  Mich.  282,  holding  Judgment  conclusiye 
eyldence  in  subsequent  suit;  Land  y.  Keyin,  62  Miss.  347,  holding 
rule  applies  whether  point  necessarily  determined  was  of  law  or 
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fact;  Garton  y.  Botts,  73  Mo.  276,  holding  final  settlement  of  curator 
in  probate  same  effect  as  Judgment;  Tllson  y.  Dayis,  82  Gratt  104, 
collecting  cases  and  holding  Judgment  a  bar  as  to  matters  which 
might  haye  been  determined.  See  yaluable  notes  on  "estoppel  by 
Judgment,"  13  Am.  Dec.  09,  and  on  "  conduslyeness  of  Judgments  in 
ejectment,"  86  Am.  Dec.  209. 

Distinguished  in  Tyle^r  y.  Hyde,  2  Blatchf.  818,  F.  0.  14,800,  hold- 
ing dismissal  of  bill  against  Junior  patentee  not  adjudication  of  yalid- 
ity  of  patents;  Boyle  y.  Wallace,  81  Ala.  855,  8  So.  195,  holding 
Judgment  in  ejectment  not  a  bar  to  suit  for  personal  property  in- 
cluded in  same  conyeyance. 

Statutory  oonstruotion. —  Both  under  the  thirty-fourth  section  of 
the  Judiciary  act  and  the  general  rule  of  law,  it  belongs  to  State 
courts  to  expound  their  own  statutes;  and  when  thus  expounded 
the  decision  goyems  In  all  cases  depending  on  the  local  laws,  p.  219. 

Cited  and  followed  in  State  y.  Grand  Trunk  Ry.,  8  Fed.  889,  hold- 
ing qui  tam  action  for  personal  injuries  in  nature  of  criminal  action. 

Distinguished  in  Burgess  y.  Seligman,  holding  Federal  courts  in 
suits  between  citizens  of  different  States  must  use  their  own  Judg- 
ment But  see  note  appended,  collecting  cases  and  discussing  ques- 
tion, 107  U.  S.  84,  n.,  27  L.  866,  2  S.  Ot  22. 

7  How.  220-284,  12  L.  076.  M'LAUGHLIN  y.  BANK  OF  POTOMAa 

Appeal  and  error.—  When  an  issue  is  sent  by  &  court  of  equity  to 
be  tried  by  a  Jury,  exceptions  taken  at  the  trial  must  be  brought 
before  the  court  of  equity  and  there  decided,  in  order  to  bring  them 
before  the  appellate  court  for  reyiew,  p.  227. 

Cttted  and  followed  in  Johnson  y.  Harmon,  94  U.  S.  879,  24  L.  274, 
holding  the  yerdict  may  or  may  not  haye  been  the  ground  of  de- 
cree. 

XranduleBit  conT^yances.— Question  of  whether  or  not  con- 
yeyances  were  fraudulent  was  properly  submitted  to  a  Jury.  Fraud 
is  often  a  question  of  mixed  law  and  fact,  and  the  Jury  can  be  in- 
structed upon  the  law,  p.  228. 

Oited  in  Brooks  y.  Norcross,  4  Fed.  Oas.  294,  holding  allowance 
of  Jury  trial  is  discretionary,  not  a  matter  of  right 

Vrandulent  conTeyances.— While  a  pre-existing  debt  is  usually 
necessary  to  entitle  a  creditor  to  sue  to  set  aside  conyeyances  on 
the  ground  of  fraud,  a  note  held  by  a  bank  and  renewed  from  time 
to  time  by  the  same  maker  and  indorser,  constitutes  the  bank  such 
a  creditor,  although  the  note  was  not  due  when  the  conyeyances 
were  made,  pp.  128,  129. 

Oited  and  followed  in  King  y.  Doane,  139  17.  S.  172,  35  L.  87,  11 
S.  Ot  467,  and  Preston  Nat  Bank  y.  Pierson,  112  Mich.  438,  70  N. 
W.  1015,  holding  mere  renewal  of  note  does  not  affect  status  of 
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ori^nal  parties;  Lee  v.  HoUister,  5  Fed.  757,  and  Lowry  v.  Fisher, 
2  Bush,  75,  92  Am.  Dec.  477,  both  holding  renewals  of  notes  did 
not  pay  original  debt;  Reel  v.  Livingston,  34  Fla.  384,  43  Am.  St 
Rep.  207,  16  So.  286,  holding  contingent  liability  of  surety  creates 
relation  of  debtor  and  creditor;  Post  v.  Stiger,  29  N.  J.  Eq.  558,  hold- 
ing after  breach  of  covenant  of  seisin  the  covenantee  is  a  creditor. 
See  valuable  notes  on  "protection  of  contingent  claims,"  52  Am. 
Dec.  117,  and  on  "  voluntary  conveyances,"  14  Am.  St  Rep.  744. 

Bills  and  notes.— An  indorser  is  never  liable  unless  the  maker 
has  become  so,  and  when  both  have  become  liable  an  action  will 
lie  against  either;  hence  it  was  not  necessary  to  look  first  to  prop- 
erty of  the  maker  before  proceeding  against  the  administrator  of  the 
Indorser,  p.  229. 

Cited,  Merchants'  Nat  Bank  v.  Oood,  21  W.  Va.  467,  coUecting 
cases  and  holding  each  Joint  and  several  maker  liable  as  principal. 

Evidenoo.—  Where  the  personal  liability  of  an  administrator  has 
been  established  by  a  Judgment,  suggesting  a  devastavit,  and  execu- 
tion returned  nulla  bona,  the  Judgment  is  good  evidence  of  the  debt 
as  against  the  surety  of  the  administrator,  as  well  as  the  fraudu- 
lent grantee  of  the  Intestate,  p.  229. 

Cited  and  followed  in  Moses  v.  United  States,  166  U.  S.  600,  41 
L.  1130,  17  S.  Ct  693,  holding  Judgment  against  public  officer  for 
fraud  evidence  against  sureties;  Hills  v.  Sherwood,  48  Cal.  394, 
holding  Judgment  against  executor  prima  facie  evidence  of  indebted- 
ness of  testator;  Alston  v.  Rowels,  13  Fla.  130,  holding  representa- 
tives of  deceased  partner  stand  as  creditors  of  surviving  partner; 
Charles  v.  Hoskins,  14  Iowa,  473,  83  Am.  Dec.  879,  Judgment  against 
principal  prima  facie  evidence  against  sureties;  State  v.  Jen- 
nings, 14  Ohio  St  76,  holding  Judgment  against  constable  prima 
facie  evidence  against  sureties;  Chamberlain  v.  Godfrey,  36  Vt  384, 
84  Am.  Dec.  693,  holding  sheriff's  sureties  bound  by  Judgment,  es- 
tablishing neglect  of  deputy;  Spencer  v.  Dearth,  43  Vt  107,  hold- 
ing relation  between  Joint  and  several  contractors  creates  privity 
between  them;  Johnson  v.  Oill,  27  Gratt  597,  holding  reports  and 
decree  against  executor  prima  facie  evidence  against  his  fraudulent 
grantees;  Stephens  v.  Shafer,  48  Wis.  63,  33  Am.  Rep.  799,  3  N.  W. 
840,  collecting  cases  and  holding  such  Judgment  prima  facie  evi- 
dence of  default  and  amount  thereof.  See  note  in  33  Am.  Rep.  804, 
on  "effect  upon  sureties  of  Judgments  against  principals,"  and 
very  exhaustive  note  in  83  Am.  Dec.  383,  on  "judgments  against 
principals  as  evidence  against  sureties." 

Denied  in  Pico  v.  Webster,  14  Cal.  206,  73  Am.  Dec.  650,  holding 
sureties  on  official  bonds  are  not  bound  by  Judgments  against  prin- 
cipal. 

Equity.— Although  suit  may  be  brought  at  law  on  the  adminis- 
tration bond,  where  the  personal  liability  of  the  administrator  of  a 
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fraudulent  debtor  is  established  by  Judgment,  and  execution  against 
him  has  been  returned  nulla  bona,  yet  a  creditor  may  sue  in  chan- 
cery aU  persons  concerned  in  the  fraud,  as  well  as  in  the  estate,  p. 
230. 

See  valuable  note  on  "  creditor's  right  to  resort  to  equity  to  reach 
assets,"  25  Am.  Dec.  813. 

Estates  of  deceased  persons.— While  ordinarily  the  personal  es- 
tate should  be  first  resorted  to  for  the  payment  of  debt,  rule  is  not 
applicable  where  administrator  has  been  found  guilty  of  devastayit, 
and  the  personal  property  is  chiefly  in  the  hands  of  his  surety,  who 
is  also  charged  with  being  the  fraudulent  grantee  of  the  intestate, 
p.  231. 

Equity  pleading.—  In  a  bill  against  the  fraudulent  grantee  of  an 
intestate,  it  is  not  necessary  to  aver  deflciency  of  the  personal  estate, 
but  only  to  aver  fraud  and  waste  of  the  personal  assets  by  such 
grantee,  who  is  also  the  personal  representative,  p.  231. 

Miscellaneous.—  Oited  in  Oarey  v.  Roosevelt,  91  Fed.  668,  on  point 
that  assets  of  estate  may  be  followed  by  creditors  into  hands  of 
distributees;  also  in  Indianapolis,  etc.,  R.  B.  v.  Indianapolis,  12  Ind. 
624,  but  apparently  erroneous. 

7  How.  234-260,  12  L.  681,  WAGNEB  v.  BAIBD. 

Iiaches.— Courts  of  equity,  in  cases  of  concurrent  Jurisdiction, 
will  follow  in  obedience  to,  rather  than  by  way  of  analogy,  the 
statutes  of  limitations  governing  like  cases  at  law;  while  in  many 
other  cases  they  will  act  upon  the  analogy  of  the  limitations  at  law, 
p.  258. 

Cited  and  followed  in  Badger  v.  Badger,  2  Cliff.  153,  154,  F.  C. 
718,  holding  equity  will  not  entertain  suit  barred  at  law;  Bedillan 
V.  Beaton,  3  Wall.  Jr.  287,  F.  C.  1,218,  refusing  to  set  aside  statute 
to  enforce  trust;  Rugan  v.  Sabin,  53  Fed.  420,  10  U.  S.  App.  519, 
collecting  cases  and  refusing  to  cancel  deed  where  plaintiff  waited 
for  more  than  statutory  period;  Percy  v,  Cockrill,  53  Fed.  876,  10 
U.  S.  App.  574,  holding  constructive  trust  ought  not  to  be  enforced 
after  statutory  period;  Scheftel  v.  Hays,  58  Fed.  460,  19  U.  S.  App. 
220,  holding  fraudulent  transaction  will  not  be  set  aside  where  com- 
plainant remains  quiescent  after  statutory  period;  Kelley  v.  Boett- 
cher,  85  Fed.  62,  56  17.  S.  App.  375,  376,  collecting  cases  and  holding 
suit  for  fraud  not  barred  by  laches  within  statutory  period;  York's 
Appeal,  110  Pa.  St  83,  2  Atl.  69,  holding  legal  claim  barred  by 
statute,  barred  in  equity.  See  valuable  note  on  this  subject  in  12 
Am.  Dec.  868,  371.  Cited,  arguendo,  in  Godden  v.  Kimmell,  99  U. 
S.  210,  25  L.  434,  denying  accounting;  Sullivan  v.  Portland,  etc., 
R.  R.,  4  Cliff.  226,  F.  C.  13,596,  dismissing  bill  to  foreclose  mortgage; 
Halsey  v.  Cheney,  68  Fed.  768,  34  U.  S.  App.  50,  affirming  decree  of 
Circuit  Court  dismissing  bill  for  accounting. 
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Distiiiguiflhed  In  Abraham  y.  Ordway,  158  U.  8.  421,  422,  39  L. 
1039, 15  8.  Ot.  896,  holding,  independent  of  UmitationB  at  law,  equity 
will  apply  defense  of  its  own. 

Laches.— Oourts  of  equity,  in  cases  where  no  statute  of  limita- 
tion directly  goyems,  will  act  upon  their  own  inherent  doctrine  of 
discouraging,  for  the  peace  of  society,  antiquated  demands  by  re- 
fusing to  interfere  where  there  haye  been  gross  laches  in  prosecut- 
ing rights,  unless  it  be  shown  that  the  laches  were  caused  by  the 
fraud  or  c<mcealment  of  adyerse  party;  accordingly  claim  under  a 
yoluntary  post-nuptial  settlement,  more  than  forty  years  old,  is  stale, 
p.  25a 

That  this  holding  has  been  widely  affirmed  and  followed  is  at- 
tested by  the  citing  cases:     Landsdale  y.  Smith,  106  U.  8.  892,  27 
L.  219,  1  8.  Ot  351,  holding  bill  showing  unreasonable  delay  by  com- 
plainant open  to  demurrer;  Philippi  y.  Philippe,  115  U.  8.  159,  29 
L.  340,  5  8.  Ot  1185,  presuming  settlement  by  trustee  when  pro- 
ceedings were  not  commenced   within    twenty    years;    Speidel   y. 
Henrld,  120  U.  8.  387,  30  L.  720,  7  8.  Ot  612,  coUecting  cases  and 
holding  cestui  que  trust  barred  after  lapse  of  fifty  years  from  en- 
forcing trust;  Hammond  y.  Hopkins,  143  U.  8.  264,  36  L.  150,  12  & 
Ot  432,  holding  cestuis  que  trustent  barred  by  delay  from  enforc- 
ing trust;  Abraham  y.  Ordway,  158  U.  8.  420,  39  L.  1039,  15  8.  Ot 
895,  denying  relief  where  nineteen  years  haye  elapsed  before  suit 
is  brought;  Fisher  y.  Boody,  1  Ourt  219,  F.  O.  4,814,  collecting 
cases,  refusing  to  set  aside  conyeyance  of  land  after  a  lapse  of 
nine  years;  Marsh  y.  Whitmore,  1  Hask.  404,  F.  O.  9,122,  holding 
suit  in  equity  for  accounting  barred  by  plaintiff's  laches;  Naddo  y. 
Bardon,  47  Fed.  790,  reyiewing  cases,  and  holding  ten  years'  ac- 
quiescence in  repudiation  of  trust  a  bar  to  equitable  relief;  8t  Paul, 
etc.,  B.  B.  y.  Sage,  49  Fed.  324,  4  U.  8,  App.  160,  refusing  relief 
on  ground  of  unreasonable  delay  in  asserting  claim  to  land;  Beed 
y.  Dingers,  56  Fed.  176,  collecting  cases  and  dismissing  bill  where 
delay  of  trustees  to  execute  trust  is  unexplained;  Halsey  y.  Oheney, 
68  Fed.  768,  34  U.  S.  App.  50,  affirming  decree  of  Oircuit  Oourt  dis- 
missing bill  for  accounting;  Johnson  y.  Toulmin,  18  Ala.  62,  52  Am. 
Dec.  220,  offering  decree  denying  relief  where  plaintiff  acquiesced 
in  exclusiye  possession  of  another;  Martin  y.  Decatur,  31  Ala.  122, 
holding  sufficient  showing  not    made  to  excuse   delay;  Gibson  y. 
Herriott,  55  Ark.  93,  29  Am.  St  Bep.  21,  17  S.  W.  590,  holding  right 
to  set  aside  sale  lost  through  laches;  Sanchez  y.  Dow,  23  Fla.  449, 
2  So.  844,  holding  claim  barred  when  there  has  been  delay  in  en- 
forcing it;  Woolfolk  y.  Beatly,  18  Ga.  524,  holding  failure  to  take 
administration  out,  no  excuse  for  not  enforcing  rights;  Murdock  y. 
Mitchell,  30  Ga.  IS,  76  Am.  Dec.  636,  granting  injunction  restrain- 
ing administrator  from  commencing  action;  Harlow  y.  Lake  Su- 
perior, etc.,  Oo.,  41  Mich.  590,  2  N.  W.  917,  collecting  cases  and 
holding  bill  for  an  accounting  properly  dismissed;  Barton  y.  Long, 
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46  N.  J.  Bq.  860, 14  Atl.  670,  refusing  to  set  aside  exchange  of  lands; 
Clark  ▼.  Potter,  82  Ohio  St  61,  declining  to  enforce  decree  against 
Innocent  purchasers;  Packer  y.  Noble,  103  Pa.  St  226,  holding  offer 
to  perform  contract  made  too  late;  York's  Appeal,  110  Pa.  St  88, 
2  Atl.  69,  holding  claim  stale  for  failure  to  set  it  up  within  statutory 
period;  Hayes'  Appeal,  118  Pa.  St  886,  6  AtL  146,  holding  that  no 
reason  for  delay  shown  in  bill;  Doggett  y.  Helm,  17  Gratt  97,  dis* 
missing  bill  for  failure  to  prosecute  suit  with  due  diligence;  Barga- 
mln  ▼.  Olarke,  20  Gratt  658,  holding  lapse  of  time  In  bringing  suit 
barred  app^lanf  s  claim;  Wilson  y.  Barclay,  22  Gratt  642,  reyers- 
ing  judgment  sustaining  suit  brought  after  long  delay;  Scott  y. 
Isaacs,  86  Ya.  719,  refusing  to  grant  purchaser  of  note  relief;  Pussy 
y.  Gardner,  21  W.  Ya.  486,  refusing  to  cancel  deed;  Fowler  y.  Lewis, 
86  W.  Ya.  186,  14  S.  B.  466,  holding  long  acquiescence,  unexplained, 
defeated  plaintiff's  right  to  rescind  sale.  See  yaluable  notes,  dis- 
cussing this  subject  in  64  Am.  Dec.  180,  181,  2  Am.  St  Bep.  796, 
803,  23  Am.  St  Bep.  149. 

Distinguished  in  Greene  y.  Bishop,  1  Oliff.  202,  F.  0.  6,763,  holding 
failure  to  prosecute  a  suit  within  a  year  no  bar  to  equitable  relief; 
Kittle  y.  Hall,  24  Blatchf.  188,  29  Fed.  511,  holding  delay  of  seyen 
years  in  bringing  suit  not  unreasonable;  Wilson  y.  Anthony,  19  Ark. 
22,  collecting  cases  and  holding  an  elapse  of  six  years  not  an  unrea- 
sonable time  within  which  to  file  biU. 

MlsceUaneous.—  Miscited  In  People  y.  Nostrand,  46  N.  T.  882,  hold- 
ing that  an  office  is  a  public  charge  or  employment 

7  How.  260-262,  12  L.  692,  MATHESON  y.  BANK  OF  MOBILB. 

Supreme  Court,  on  error  to  State  court  may  examine  into  the 
ralldlty  of  State  statute  challenged  as  infringing  Federal  limita- 
tions, only  when  such  question  Is  raised  and  decided  by  the  State 
court  of  last  resort  In  f ayor  of  the  yalldlty  of  such  statute,  p.  261. 

Cited  and  followed  in  Fleming  y.-  Clark,  12  Allen  197,  holding 
the  necessity  of  decision  of  State  court  of  last  resort  cannot  be 
walyed  by  agreement 

Appeal  and  error.— Where  Alabama  Supreme  Court  affirmed  a 
judgment  on  the  ground  that  no  transcript  had  been  filed,  and  no 
question  or  matter  of  any  right  in  contest  in  the  suit  was  raised 
and  decided,  the  record  presents  nothing  which  the  Federal  Supreme 
Court  is  authorized  to  reyiew,  p.  261. 

Cited  and  followed  in  Nauer  y.  Thomas,  13  Allen,  677,  holding 
record  of  judgment  falls  to  disclose  any  question  to  glye  United 
States  Supreme  Court  Jurisdiction. 

7   How.   262-272,    12   L.   698,    M'ARTHUB'S   HEIRS   y.    DUNN'S 
HEIRS. 
Land  patents.—  Where  yalldity  of  patent  granted  upon  location  in 
the  name  of  one  deceased  is  questioned,  the  proposition  of  law  that 
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an  entry  made  In  the  name  of  &  dead  man  is  void,  is  not  decisive 
upon  it.  The  second  sections  of  the  acts  of  1807  and  1823,  pro- 
viding no  locations  shall  be  made  on  tracts  for  which  patents  have 
previously  issned,  protects  patents,  whether  entered  in  the  names 
of  persons  living  or  dead,  pp.  268,  271. 

Cited  and  relied  upon  in  Niswanger  v.  Saunders,  1  Wall.  439,  17 
L.  601,  rendering  void  a  subsequent  entry,  where  first  survey  is 
regular  on  its  face;  Summers  v.  Davis,  49  Tex.  555,  holding  act 
similar  to  proviso  of  1807  protected  a  void  title  from  a  subse- 
quent location;  Winsor  v.  O'Connor,  69  Tex.  577,  8  S.  W.  522.  hold- 
ing under  act  similar  to  proviso  of  1807,  land  embraced  in  a  void 
grant  protected;  Massey  v.  Galveston,  etc.,  B.  R.,  7  Tex.  Giv.  App. 
653,  27  S.  W.  209,  holding  land  surveyed  protected  from  subsequent 
location  by  act  of  1858.  See  valuable  note  discussing  this  subject  in 
83  Am.  Dec.  468.  Cited,  arguendo,  in  Traver  v.  Smith,  38  Ala.  141, 
refusing  executor  right  to  maintain  action  on  patent  issued  in  the 
name  of  dead  person. 

Distinguished  in  Price  v.  Johnston,  1  Ohio  St  395,  holding  that 
under  the  proviso  of  act  of  1807,  a  patent  taken  in  name  of  one 
dead  does  not  inure  to  benefit  of  heir;  Stubblefield  v.  Boggs,  2  Ohio 
St  219,  upholding  location  on  land  previously  covered  by  an  un- 
surveyed  and  void  entry;  Saunders  v.  Niswanger,  11  Ohio  St  304, 
305,  holding  survey  unsupported  by  valid  warrant  and  made  with- 
out authority  not  a  bar  to  subsequent  location. 

7  How.  272-276,  12  L.  698.  MACE  v.  WELLS. 

Bankruptcy.— Where  the  surety  of  a  promissory  note,  not  yet 
due,  liable  for  its  payment,  fails  to  prove  under  fifth  section  of  the 
bankruptcy  act  his  demand  against  the  maker  of  the  note,  who  had 
become  bankrupt,  such  demand,  under  the  fourth  section  of  the  same 
act,  is  barred  by  a  certificate  and  discharge  in  bankruptcy,  pp.  275, 
276. 

Cited  and  followed  in  In  re  Perkins,  6  Biss.  192.  F.  C.  10,983,  10 
N.  B.  R.  535,  holding  that  liability  of  principal  to  surety  exists  when 
instrument  is  signed;  In  re  American,  etc.,  Co.,  12  Bank.  Reg.  57, 
1  Fed.  Gas.  716,  holding  insurance  policyholder  entitled  to  share  in 
dividends  before  final  dividend;  Lipscomb  v.  Grace,  26  Ark.  236,  7 
Am.  Rep.  610.  holding  certificate  of  discharge  bar  against  surety 
failing  to  prove  his  contingent  liability;  Bates  v.  West,  19  111.  135, 
holding  contingent  liability  upon  warranty  discharged  by  certificate 
in  bankruptcy;  Noland  v.  Wayne,  31  La.  Ann.  403,  holding  prin- 
cipal's liability  discharged  though  surety  had  paid  nothing  at  time 
of  adjudication;  Treat  v.  Gilmore,  49  Me.  39,  holding  indorser's 
liability  upon  note  before  payment  provable  against  bankrupt;  Hunt 
V.  Taylor.  108  Mass.  509,  holding  indorser  paying  after  commence- 
ment of  bankruptcy  proceedings  not  entitled  to  recover  from  drawee; 
Fisher  v.  Tifft,  127  Mass.  315.  holding  failure  of  partner  to  prove 
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claim  on  Indemnity  bond,  barred  by  discharge  in  bankruptcy;  Stark 
T.  Stlnson,  23  N.  H.  260,  holding  discharge  in  bankruptcy  final  as 
to  sureties;  Grafts  v.  Mott,  4  N.  Y.  606,  holding  discharge  in  bank- 
ruptcy a  bar  where  party  was  liable  to  pay  the  principal's  debt; 
Fulwood  y.  Bushfield,  14  Pa.  St  91,  holding  surety  liable  at  time 
of  bankrupt's  application  not  entitled  to  recover;  Stone  v.  Miller, 
16  Pa.  St  458,  holding  discharge  of  debtor  released  him  from  lia- 
bility on  contract  of  guaranty;  Clarke  v.  Porter,  25  Pa.  St  142, 
holding  bankrupt  discharged  from  contingent  demand  of  surety; 
Fisher  y.  Tlfft,  12  R.  I.  59,  holding  an  action  brought  upon  covenant 
of  Indemnity  barred  by  discharge  in  bankruptcy;  Liddell  v.  Wiswell, 
59  Yt  868,  8  Atl.  682,  holding  defendant's  discharge  a  bar  to  action 
by  surety;  Hill  v.  Trainer,  49  Wis.  548,  5  N.  W.  933,  holding  dis- 
charge in  bankruptcy  relieves  one  from  obligation  to  co-partner  for 
debts  of  firm;  Davis  v.  McOurdy,  50  Wis.  575,  7  N.  W.  667,  collect- 
ing cases  and  holding  surety's  liability  on  guardianship  bond  prov- 
able against  bankrupt  in  bankruptcy  proceedings.  See  note  dis- 
cussing this  subject,  3  Dill.  6,  F.  G.  7,781. 

Cited  and  approved  in  Tlernan  v.  Woodruff,  5  McLean,  353,  F.  C. 
14,028,  holding  granting  bankrupt  maker  of  note  further  time  did 
not  release  Indorser;  Post  v.  Losey,  111  Ind.  80,  60  Am.  Bep.  681, 
12  N.  B.  124,  holding  extension  of  time  given  to  principal  releases 
the  property  of  surety;  Femald  v.  Clark,  84  Me.  236,  24  Atl.  823, 
holding  same  debts  cannot  be  proven  against  bankrupt  by  indem- 
nified partner  and  creditors.  Cited,  arguendo,  in  Bz  parte  Souther, 
9  Bank.  Reg.  505,  F.  C.  13,184,  holding  receipt  of  money  from  in- 
dorser not  preventing  holder  from  proving  note  against  promisor; 
Guild  V.  Butler,  122  Mass.  499,  23  Am.  Rep.  379,  holding  creditors 
agreeing  to  composition  do  not  release  surety  for  the  same  debt. 

Distinguished  in  Steele  v.  Graves,  68  Ala.  29,  holding  liability  of 
surety  on  administrator's  bond  before  settlement  not  a  provable 
debt;  Leighton  v.  Atkins,  35  Me.  120,  holding  discharge  in  bank- 
ruptcy not  releasing  principal  when  surety  paid  judgment  subse- 
quent to  discharge;  French  v.  Morse,  2  Gray,  113,  holding  certificate 
of  discharge  no  bar  to  action  on  covenant  against  incumbrances 
broken  subsequent  thereto;  Thayer  v.  Daniels,  110  Mass.  346,  hold- 
ing claim  of  surety  to  recover  from  principal  not  barred  by  dis- 
charge in  insolvency;  Maguire  v.  Reggln,  44  Mo.  517,  holding  de- 
mand against  bankrupt  upon  covenant  of  seisin  not  barred  by  dis- 
charge in  bankruptcy;  Thomas  v.  Liebke,  9  Mo.  App.  428,  holding 
surety  who  paid  principal's  debt  not  affected  by  composition  agree- 
ment of  principal's  creditors;  Swain  v.  Barber,  29  Yt  295,  holding 
claim  for  contribution  from  co-surety  not  barred  by  a  discharge  In 
bankruptcy. 

7  How.  276-279,  12  L.  699,  BODLBY  y.  GOODRIOH. 

Assignment  for  benefit  of  creditors.—  Where  such  a  deed  shows 
on  its  face  an  intent  to  postpone  the  payment  of  debts,  which  as- 
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■ignment  was  to  be  carried  Into  effect  by  the  consent  of  the  cred- 
itors, such  deed  is  not  binding  upon,  but  fraudulent  as  to  a  creditor 
who  did  not  consent,  p.  278. 

Cited  and  followed  in  Cleveland  y.  La  Crosse,  6  Fed.  Cas.  1036, 
holding  lease  of  railroad  and  rolling  stock  void  against  creditors  of 
insoirent  company;  Commercial  Bank  v.  Brewer,  71  Ala.  677,  and 
Green  v.  Trieber,  3  Md.  34,  holding  deed  of  trust  void  as  against 
attaching  creditors;  Greene  y.  Sprague,  etc.,  Co.,  52  Conn.  372,  hold- 
ing an  assent  by  creditor  to  trust  conveyance  prevents  him  from 
afterwards  impeaching  it;  Wallace  v.  Gumming,  27  La.  Ann.  632, 
holding  creditor  assenting  to  trust  conveyance  by  accepting  divi- 
dends under  it  bound  by  its  terms;  Chaffee  v.  Fourth,  etc..  Bank. 
71  Me.  527,  36  Am.  Rep.  350,  enjoining  assenting  creditor  from  bring- 
ing suit  to  levy  upon  property  covered  by  trust  conveyance;  Perley 
V.  Mason,  64  N.  H.  8,  3  Atl.  631,  holding  ratification  of  insolv^cy 
proceedings  in  Vermont  precludes  plaintiff  from  maintaining  action 
against  insolvent  in  New  Hampshire;  Doyle  v.  Smith,  1  Cold.  22, 
holding  deed  of  conveyance  showing  an  Intent  to  delay  creditors 
void  as  against  attaching  creditor. 

Cited  and  distinguished  in  Hughes  v.  Cory,  20  Iowa,  406,  holding 
mortgage  of  personal  property  retained  by  mortgagor  not  fraudulent 
per  se;  State  v.  Benoist,  37  Mo.  618,  holding  questi<Hi  of  fraud  where 
deed  is  valid  on  its  face  must  be  left  to  jury. 

7  How.  279-283,  12  L.  700,  CRAWFORD  v.  BANK  OF  MOBILE. 

Appeal  and  error.— Where  it  does  not  appear  upon  the  record 
that  a  question  in  the  State  court  under  the  tw^ity-fifth  section 
of  the  Judiciary  act  has  been  raised,  the  United  States  Supreme 
Court  has  no  Jurisdiction  to  revise  Judgment  of  State  Supreme 
Court,  p.  282, 

Obligation  of  contracts.—  Alabama  statute  authorizing  a  bank  to 
sue  in  its  own  name  upon  notes  given  to  the  cashier  for  ita  use,  is 
not  a  law  impairing  the  obligation  of  a  contract,  but  relates  wholly 
to  the  remedy,  p.  282. 

Cited  and  principle  followed  in  Blount  v.  Windley,  06  TT.  S.  177, 

24  L.  426,  holding  a  statute  authorizing  set  off  of  bank's  circulat- 
ing notes  to  Judgments  obtained  by  bank,  not  invalid;  Ex  parte 
Bibb,  44  Ala.  162,  holding  act  of  legislature  granting  new  trial  not 
impairing  contract  upon  which  Judgment  is  founded;  Dudley  v. 
Greene,  35  Me.  18,  holding  legislature  has  power  to  repeal  act  giv- 
ing assessors  authority  to  commence  action  in  their  own  names; 
Tompkins  v.  Forrestal,  64  Minn.  125,  66  N.  W.  814.  holding  statute 
requiring  all  actions,  name  of  real  party  in  interest  affects  action 
on  all  contracts;  WlUard  t.  Harvey,  24  N.  H.  353,  holding  statute  of 
limitations  may  be  changed  at  will  of  legislature;  Story  v.  Furman, 

25  N.  T.  226,  holding  an  act  changing  procedure  and  allowing  cred- 
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Itor  a  more  expeditious  method  of  enforcing  claim,  valid;  Batik  of 
Old  Dominion  y.  McVeigh,  20  Oratt  482,  holding  State  statute, 
authorizing  corporation  to  sue  In  name  of  branch  bank,  not  objection- 
able.   See  valuable  note,  discussing  this  subject,  In  10  Am.  Dec.  139. 

7  How.  288-678,  12  L.  702,  PASSENQBB  OASES,  SMITH  Y.  TUB- 
NBB,  and  NOBBIS  y.  BOSTON. 

Oonstltatlozua  law. —  Statutes  of  the  States  of  New  York  and 
Massachusetts,  Imposing  taxes  upon  alien  passengers  arriving  In 
the  porta  of  those  States,  are  contrary  to  the  Oonstltutlon  and  laws 
of  the  United  States,  and,  therefore,  null  and  void,  pp.  283-678. 

This  Is  a  leading  authority  upon  the  foregoing  proposition.  In 
the  Federal  courts  the  following  cases  have  afilrmed  and  relied 
upon  the  syllabus  holding:  Orandall  v.  Nevada,  6  Wall.  40,  41,  42, 
48,  18  L.  746,  748,  declaring  void  Nevada  statute  taxing  transporta- 
tion companies  for  passengers  carried  out  of  State;  State  Tonnage 
Tax  Oases,  12  Wall.  213,  214,  20  L.  373,  374,  holding,  while  State 
may  tax  vessels  as  property,  tax  on  registered  tonnage  void;  Ward 
V.  Maryland,  12  Wall.  432,  20  L.  468,  holding  void  Maryland  license 
«tatute,  taxing  non-resident  traders;  State  Freight  Tax  Oase,  15 
WalL  275,  21  L.  161,  holding  void  Pennsylvania  statute  taxing 
freight  taken  In  or  out  of  State;  Morgan  v.  Parham,  16  WalL  475, 
21  L.  804,  holding  vessel  registered  at  home  port  beyond  taxing 
power  of  other  States;  Henderson  v.  New  York,  92  U.  S.  266,  267, 

23  L.  547,  announcing  and  upholding  decision  In  principal  case; 
Henderson  v.  New  York,  92  U.  S.  268,  23  L.  548,  holding  purpose 
and  validity  of  statute  must  be  determined  by  its  natural  and  rea- 
sonable effect;  Henderson  v.  New  York,  92  U.  S.  269,  23  L.  548,  hold- 
ing void  statute  Imposing  burdensome  condition  upon  landing  of 
aliens,  or  alternative  payment;  Ballroad  Co.  v.  Husen,  95  U.  S.  471, 

24  L.  590,  holding  void  Missouri  cattle  exclusion  statute;  Hall  v. 
De  Culr,  95  U.  S.  616,  24  L.  557,  holding  void  Louisiana  statute  re- 
quiring equal  rights  to  be  given  to  all  passengers;  Cook  v.  Pennsyl- 
vania, 97  U.  S.  571,  572,  578,  24  L.  1017,  declaring  void,  as  applied 
to  foreign  goods  In  original  packages,  statute  requiring  auctioneer's 
tax;  Telegraph  Co.  v.  Texas,  105  U.  S.  466,  26  L.  1068,  holding  State 
tax  on  interstate  telegrams  void;  People  v.  Compagnle  Qen.  Trans- 
atlantlque,  107  U.  S.  60,  27  L.  384,  2  S.  Ot  88,  S.  C,  20  Blatchf.  300, 
305,  10  Fed.  360,  868,  all  holding  New  York  statute  Imposing  tax  on 
every  alien  passenger  void;  Walling  v.  Michigan,  116  U.  S.  455,  458, 
29  L.  694,  696,  6  S.  Ct  457,  459,  holding  void  tax  on  non-residents 
engaged  In  selling  liquor  to  be  shipped  Into  State;  Bobbins  v. 
Shelby  Taxing  District,  120  U.  S.  493,  30  L.  696,  7  S.  Ot  594,  hold- 
ing Tennessee  drummers'  tax  void;  Bowman  v.  Chicago,  etc..  By., 
126  U.  S.  492,  81  L.  709,  8  S.  Ct  702,  holding  void  Iowa  statute  for- 
bidding common  carriers  to  bring  Intoxicating  liquors  Into  State; 
Lelsy  V.  Hardin,  185  U.  S.  147,  150,  34  L.  146,  146,  10  S.  Ot  697,  698, 
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In  dissenting  opinion,  majority  holding  Iowa  statute  prohibiting  sale 
of  liquor  void  as  to  unbrolcen  paclcages  sold  by  importer;  Mlnot  v. 
Philadelphia,  etc.,  R.  R.,  2  Abb.  342,  F.  O.  9,645,  holding  tax  on  rolling 
stock  void,  as  an  indirect  tax  on  commerce;  In  re  Ah  Fong,  3  Sawy. 
152,  F.  C.  102,  holding  void  California  statute  prohibiting  landing 
of  certain  foreign  emigrants;  Kaeiser  v.  Illinois  Gent  R.  R.,  5 
McOrary,  499,  18  Fed.  153,  holding  Iowa  tariff  of  maximum  charges 
Invalid  as  to  through  shipments;  Philadelphia^  etc,  Tow-Boat  Go. 
y.  Philadelphia,  etc,  Co.,  19  Fed.  Gas.  476,  holding  State  Sunday 
law  not  compulsory  on  tug-boat  plying  between  different  States; 
The  Clymene,  9  Fed.  106,  holding  Pennsylvania  statute  prohibiting 
worlc  of  unlicensed  pilots  void  as  to  pilots  licensed  by  other  States; 
In  re  Watson,  15  Fed.  512,  holding  void  Vermont  statute  making 
one  year's  residence  necessary  to  procure  peddler's  license;  Well  v. 
Calhoun,  25  Fed.  872,  holding  void  provision  of  Georgia  statute  ex« 
emptlng  domestic  wines  and  prohibiting  sale  of  spirituous  liquor. 
Including  vdnes;  United  States  v.  Craig,  28  Fed.  796,  holding 
constitutional  "assisted  immigration  act"  of  February  26,  1885; 
Swift  V.  Sutphin,  39  Fed.  637,  holding  void  Minnesota  statute  pro- 
hibiting sale  of  dressed  meat,  unless  inspected  by  State  inspector 
before  slaughter,  as  to  meat  slaughtered  outside  of  State;  In  re 
Sanders,  52  Fed.  807,  18  L.  R.  A.  553,  holding  North  Carolina  stat- 
ute prohibiting  sale  of  undated  seed  packages  void  as  to  seed  grown 
in  other  States;  United  States  v.  Debs,  64  Fed.  750,  holding  officers 
of  American  Railway  Union  guilty  of  conspiracy  to  boycott  Pull- 
man cars;  In  re  Minor,  69  Fed.  236,  holding  State  license  illegal 
as  applied  to  cigarettes  from  another  State;  United  States  v.  Addy- 
ston,  etc.,  Co.,  78  Fed.  718,  holding  anti-trust  act  of  1890  does  not 
affect  combinations  not  interfering  with  Interstate  commerce; 
United  States  v.  Hopkins,  82  Fed.  539,  holding  Kansas  City  Live 
Stock  Exchange  an  unlawful  combination  engaged  in  interstate  com- 
merce; United  States  v.  Gould,  25  Fed.  Gas.  1379,  holding  United 
States  laws  on  Importation  of  slaves  do  not  cover  offenses  against 
negroes  already  imported;  United  States  v.  Haun,  26  Fed.  Gas.  230, 
sustaining  indictment  against  seller  of  African  illegally  brought 
into  the  country;  United  States  v.  Williamson,  28  Fed.  Gas.  692, 
holding  States  cannot  restrict  transportation  of  slaves  through 
them;  Williams  v.  The  Lizzie  Henderson,  29  Fed.  Gas.  1374,  1375, 
holding  void  State  statute  exempting  local  vessels  from  pilot 
charges. 

State  court  citing  cases  which  apply  the  syllabus  doctrine,  are: 
Hinson  v.  Lott,  40  Ala.  135,  dissenting  opinion,  majority  upholding 
State's  right  to  tax  liquor  brought  from  other  States;  Joseph  v. 
Randolph,  71  Ala.  505,  508,  46  Am.  Rep.  349,  352,  holding  void  Ala- 
bama statute  prohibiting  inducement  of  laborers  to  leave  certain 
counties;  People  v.  Downer,  7  Cal.  171,  holding  void  California 
statute  taxing  persons  arriving  by  sea  incompetent  to  become  citi- 
zens; Lin  Sing  v.  Washburn,  20  Cal.  566,  582,  holding  void  Calif  or- 


711  Passenger  Oases.  7  How.  283-078 

nla  act  to  protect  white  against  Chinese  labor;  People  y.  Raymond, 
34  Gal.  408,  601,  502,  holding  void  Gallfomla  stamp  act  taxing  for- 
eign and  inland  bills,  passengers,  etc.;  State  v.  S.  S.  Constitution, 
42  Gal.  688,  10  Am.  Rep.  310,  holding,  even  in  absence  of  legisla- 
tion by  Congress,  State  may  not  exclude  persons  competent  to 
earn  a  livelihood;  State  Treasurer  v.  Philadelphia,  etc.,  R.  R.,  4 
Houst.  197,  206,  holding  void  as  to  interstate  traffic  Delaware  tax 
on  each  passenger  carried;  Webb  t.  Dunn,  18  Fla.  724,  728,  holding 
void  statute  making  harbor-master's  fees  charge  on  vessels;  Council 
BlufTs  V.  Kansas  City,  etc.,  R.  R.,  46  Iowa,  349,  364,  24  Am.  Rep. 
779,  783,  holding  void  Iowa  statute  requiring  Union  Pacific  railroad 
to  transfer  freight  and  passengers  to  Council  Bluffs;  Carton  v.  IlL 
Cent  R.  R.,  69  Iowa,  151,  162,  44  Am.  Rep.  074,  076,  13  N.  W.  68, 
69,  holding  Iowa  statute  regulating  railroad  rates  void  as  to  inter- 
state traffic;  Railroad,  etc.,  Co.  v.  Board  of  Health,  36  La.  Ann.  660, 
671,  holding  void  duties  imposed  on  vessels  under  so-called  Louis- 
iana quarantine  laws;  Cunningham  v.  Munroe,  16  Gray,  477,  hold- 
ing head  money  on  alien  passengers,  paid  under  compulsion,  recov- 
erable; Robinson  v.  Rice,  3  Mich.  246,  holding  void  as  to  mortgages 
on  vessels,  Michigan  recordation  act;  as  also  in  Lawrence  v. 
Hodges,  92  N.  C.  677,  a  similar  North  Carolina  law;  State  v.  Shap- 
leigh,  27  Mo.  349,  holding  license  unnecessary  so  long  as  imported 
goods  remain  in  unbroken  packages;  £r rimes  v.  Eddy,  126  Mo.  183, 
47  Am.  St  Rep.  663,  28  S.  W.  760,  26  L.  R.  A.  644,  and  n.,  holding 
invalid  Missouri  statute  prohibiting  transportation  of  infected  cat- 
tle through  State;  Benedict  v.  Columbus  Cons.  Co.,  49  N.  J.  Bq.  41, 
23  AtL  491,  holding  State  statute  preventing  transportation  of  nat- 
ural gas  beyond  Indiana  limits  restriction  of  interstate  commerce; 
Freight  Discrimination  Cases,  96  N.  C.  433,  69  Am.  Rep.  249,  hold- 
ing statute  against  freight  rate  discrimination  inapplicable  to  inter- 
state commerce;  Southern  Exp.  Co.  v.  Hood,  15  Rich.  L.  (S.  C.)  79, 
94  Am.  Dec.  144,  holding  State  tax  on  gross  receipts  of  express  com- 
panies applies  only  to  direct  net  receipts  In  State;  Johnson  v. 
Drummond,  20  Gratt.  422,  holding  Virginia  statute  imposing  duty 
on  oysters,  tonnage  tax,  and  void;  Norfolk,  etc.,  R.  R.  v.  Common- 
wealth, 88  Va.  108,  29  Am.  St  Rep.  713,  note,  13  S.  B.  344,  13  L.  R. 
A»  112,  and  n.,  dissenting  opinion,  majority  holding  void  Virginia 
statute  prohibiting  passage  of  interstate  freight  trains  on  Sunday. 
Cited  in  valuable  note  on  restrictions  upon  transportation,  27  Am. 
St  Rep.  658;  also  in  notes,  3  Sawy.  163,  169,  F.  C.  102.  Cited  with 
approval,  in  dissenting  opinion,  in  Luther  v.  Borden,  7  How.  72,  12 
L.  611,  majority  holding  State  may  use  military  force  to  subdue 
insurrection;  Dred  Scott  v.  Sandford,  19  How.  628,  16  L.  752,  hold- 
ing free  negro,  whose  ancestors  were  slaves,  is  not  a  citizen.  Cited 
with  approval  in  Head-Money  Cases,  112  17.  S.  691,  692,  28  L.  801, 
802,  6  S.  Ct  250,  261,  holding  act  of  Congress,  levying  tax  on  alien 
passengers,  valid  regulation  of  commerce;  Pollock  v.  Farmers'  L. 
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ft  T.  Co.,  158  n.  S.  691.  39  L.  1144,  15  8.  Gt  941,  dissenting  opinion, 
majority  holding  while  tax  on  income  of  real  and  personal  prop- 
erty is  direct,  taxation  on  income  tax  not  apportioned  to  representa- 
tion, is  void;  Norris  v.  Doniphan,  4  Met  (Ky.)  431,  cited,  argu- 
endo, holding  Federal  confiscation  act  during  Rebellion  did  not  di- 
vest rights  of  State  courts;  Crow  v.  State,  14  Mo.  307,  308,  317,  318, 
327,  329.  Cited,  arguendo,  holding  Missouri  revenue  law  of  1849 
valid;  dissenting  opinion.  State  v.  Delaware,  etc.,  R.  R.,  30  N.  J.  L. 
495,  majority  holding  passenger  and  merchandise  tax  on  foreign 
transportation  companies  constitutional;  Lemmon  v.  People,  20  N. 
Y.  612,  holding  slave  landed  in  transit  from  Virginia  to  Texas, 
freed  by  operation  of  law;  State  v.  Cutshall,  110  N.  C.  549,  15  S.  BL 
264,  16  L.  R.  A.  133,  cited,  arguendo,  holding  North  Carolina  stat- 
ute declaring  felonious  bigamous  marriages  void  as  to  extra-terri- 
torial crime;  Bx  parte  Romanes,  1  Utah,  24,  holding  proper  arrest 
for  extradition  for  crime  in  another  State;  Beard  v.  Beard,  25  W. 
Ya.  493,  cited,  arguendo,  holding  money  paid  voluntarily  under  mis- 
take of  law,  not  recoverable. 

Distinguished  in  Oilman  v.  Philadelphia,  3  WalL  730,  18  L.  101, 
refusing  to  enjoin  the  erection  of  tide-water  bridge  on  suit  of  ri- 
parian owner;  Doyle  v.  Continental  Ins.  Co.,  94  U.  S.  542,  24  L.  152, 
holding  State  may  impose  conditions  on  business  of  insurance  com- 
panies chartered  elsewhere;  Transportation  Co.  v.  Wheeling,  09  U. 
&  280,  282,  25  L.  414,  415,  holding  steamboats  on  navigable  rivers 
may  be  taxed  as  property  at  home  ports;  Machine  Co.  v.  Gage,  100 
U.  S.  679,  25  L.  755,  holding  Tennessee  tax  on  all  peddlers  of  ma- 
chines is  general;  Bx  parte  Thornton,  4  Hughes,  232,  12  Fed«  547, 
holding  mercantile  tax,  based  on  amount  of  sales,  not  unreasonable 
discrimination  in  favor  of  local  merchants;  Nelson  Lumb.  Co.  v. 
Loraine,  22  Fed.  57,  holding  Wisconsin  statute,  assessing  taxation 
of  logs  of  non-residents  in  April,  and  of  residents,  in  May,  not  within 
prohibition;  Osborne  v.  Mobile,  44  Ala.  498,  holding  municipal  li- 
cense of  express  and  railroad  companies  doing  business  in  Mobile, 
vaUd;  People  v.  Naglee,  1  Cal.  236,  237,  242,  243,  246»  247,  52  Am. 
Dec.  316,  317,  321,  322,  324,  325,  discussing  principal  case,  and  hold- 
ing State  has  power  to  levy  license  on  foreigners  working  in  gold 
mines;  Wooley  v.  Watklns,  2  Idaho,  577,  22  Pac.  110,  holding  Idaho 
statute,  prescribing  electoral  qualifications,  not  unconstitutional;  W. 
U.  TeL  Co.  V.  Pendleton,  95  Ind.  18,  48  Am.  Rep.  693,  holding  Indi- 
ana statute,  exacting  penalty  for  failure  to  transmit  telegraph  mes- 
sages, valid;  Fuller  v.  Chicago,  etc.,  R.  R.,  81  Iowa,  207,  210,  holding; 
valid  Iowa  statute  exacting  penalty  for  failure  to  fix  and  post  rates 
of  fare;  Hardy  v.  Atchison,  etc.,  R.  R.,  82  Kan.  714,  5  Pac.  12,  hold- 
ing Kansas  maximum  freight  rate  law  applies  only  to  State  traffic; 
Immigration  Commissioners  v.  Brandt,  26  La.  Ann.  31,  holding 
Louisiana  statute  requiring  report  of  immigrants,  not  within  con- 
stitutional prohibition;  New  Orleans  v.  Bclipse,  etc,  Co.,  83  La. 
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Ann.  649.  S9  Am.  Bep.  281,  holding  license  tax  on  tow-boats  running 
into  gnlf,  not  tonnage  duty;  Moor  y.  Veazie,  32  Me.  365,  62  Am.  Dec 
666,  upholding  State's  right  to  improve  navigable  stream,  and  grant 
limited  monopoly  thereof;  Ward  v.  State,  31  Md.  287,  1  Am.  Rep. 
66,  holding  valid  Maryland  statute,  unlicensed  sale  of  goods  not 
manufactured  in  Maryland;  Walcott  v.  People,  17  Mich.  94,  dissent- 
ing opinion,  majority  holding  Michigan  statute  taxing  express  com- 
panies not  within  constitutional  prohibition;  State  v.  Addington,  12 
Mo.  App.  226,  holding  Missouri  oleomargarine  statute  a  police  regu- 
lation; SSx  parte  Robinson,  12  Nev.  276,  28  Am.  Rep.  802,  holding  Ne- 
vada statute,  known  as  "drummers  act,"  constitutional;  Hender- 
son V.  Spofford,  60  N.  Y.  133,  holding  valid  New  York  statute  requir- 
ing vessels  from  foreign  ports  to  take  pilots;  State  v.  Long,  95  N.  0. 
685,  69  Am.  Rep.  265,  holding  valid  North  Carolina  license  tax  on 
all  drummers;  W.  U.  Tel.  Co.  v.  Mayer,  28  Ohio  St  629,  holding 
State  tax  on  gross  receipts  of  telegraph  company  not  a  tax  on  com- 
merce; Commonwealth  v.  Gloucester  Ferry  Co.,  98  Pa.  St  123,  hold- 
ing taxable  capital  stock  of  foreign  corporation  operating  in  State; 
State  V.  Morgan,  2  S.  Dak.  51,  48  N.  W.  320,  holding  mercantile 
agencies  not  exclusively  within  the  control  of  Congress;  Baker  v. 
^ise,  16  Gratt  196,  211,  holding  Virginia  statute  requiring  search 
of  north-bound  vessels  for  slaves  not  within  prohibition;  Norfolk, 
etc.,  R.  R.  V.  Commonwealth,  93  Va.  756,  67  Am.  St  Rep.  831,  24  S. 
B.  839,  34  L.  R.  A.  107,  holding  valid  prohibition  of  passage  of 
empty  coal  cars  on  Sunday;  Wheeling,  etc.,  Co.  v.  Wheeling,  9  W. 
Va.  177,  181,  27  Am.  Rep.  553,  556,  holding  municipal  tax  on  steam- 
boats of  twenty  tons  or  more  valid. 

Questioned  in  The  Daniel  Ball,  Brown's  Adm.  197,  F.  C.  8,564, 
holding,  out  of  deference  for  previous  decisions,  steamer  engaged 
within  State,  carrying  through  freight  and  passengers,  subject  to 
United  States  inspection  and  license;  not  followed  in  Hinson  v. 
Lott,  40  Ala.  131,  132,  upholding  State's  right  to  tax  liquors  brought 
from  other  States;  Lott  v.  Mobile  Trad.  Co.,  43  Ala.  581,  holding 
State  tax  on  registered  tonnage  not  duty  tonnage  within  prohibi- 
tion of  Constitution:  Keokuk  v.  Keokuk,  etc.,  Packet  Co.,  45  Iowa, 
208,  holding  wharfage  fee  graduated  on  tonnage  of  vessel  not 
within  constitutional  prohibition;  State  v.  Baltimore,  etc.,  R.  R.,  34 
Md.  369,  holding  valid  Maryland  statute  requiring  payment  of  per- 
centage of  passenger  rates  to  State  treasurer;  People  v.  Walling,  53 
Mich.  269, 18  N.  W.  810,  holding  prohibition  of  tax  on  imports  or  ex- 
ports does  not  concern  taxation  of  interstate  commerce  for  police 
purposes;  Bx  parte  Crandall,  1  Nev.  309,  310,  holding  Nevada  stat- 
ute Imposing  capitation  tax  on  persons  leaving  the  State,  constitu- 
tional; State  V.  Delaware,  etc.,  R.  R.,  30  N.  J.  L.  477,  479,  holding 
passenger  and  merchandise  tax  on  business  of  foreign  transporta- 
tion companies,  valid;  Commonwealth  v.  Philadelphia,  etc.,  R.  R, 
62  Pa.  St  298,  299,  1  Am.  Rep.  410,  411,  holding  railroad  tonnage  tax 
is  a  burthen  upon,  and  not  a  regulation  of,  commerce. 
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Police  powers.—  While  a  State,  in  self-defense  and  for  protection 
against  harm,  may  prescribe  what  goods  may  be  landed,  or  pro- 
hibit their  importation  altogether,  it  cannot  pervert  this  power  to 
become  a  weapon  of  offense  and  aggression  npon  the  rights  of 
others;  nor  is  it  necessary  to  its  safety  or  welfare  that  it  should 
exact  a  transit  duty  on  persons  or  property  for  permission  to  "pass 
to  other  States,  p.  403. 

The  citing  cases  have  extensively  affirmed  and  applied  this  doc- 
trine: United  States  y.  Dewitt,  9  Wall.  46,  19  L.  594,  holding  pro- 
ylsion  of  internal  revenue  act  of  1807,  prohibiting  sale  of  low-test 
oils,  a  police  regulation  of  no  force  in  sovereign  States;  Beer  Ck>. 
V.  Massachusette,  97  U.  S.  33,  24  L.  992,  holding  prohibition  laws 
within  police  i>ower  in  spite  of  previous  charter;  Morgan's  R.  R., 
etc..  Go.  V.  Louisiana,  118  U.  S.  467,  30  L.  243,  6  S.  Ct  1120,  holding 
Louisiana  quarantine  law  valid;  Louisville,  etc.,  R.  R.  v.  Kentucky, 
161  TJ.  S.  700,  40  L.  859,  16  S.  Ot  723,  holding  valid  Kentucky 
statute  prohibiting  railroads  from  acquiring  parallel  competing 
lines;  In  re  Wong  Tung  Quy,  6  Sawy.  448,  2  Fed.  630,  holding  valid 
California  act  prohibiting  disinterment  without  permit  and  fee  there- 
for; Dorman  v.  State,  34  Ala.  248,  249,  holding  valid  act  incorporat- 
ing University  of  Greensboro  prohibiting  local  sales  within  five 
miles;  State  v.  S.  S.  Constitution,  42  Cal.  588,  10  Am.  Rep.  310,  hold- 
ing State  has  power  to  exclude  paupers,  criminals,  etc.,  but  not  to 
exclude  persons  competent  to  earn  a  livelihood;  Thomasson  v.  State, 
15  Ind.  452,  holding  Indiana  prohibition  statute  valid;  Fry  y.  State, 
63  Ind.  563,  30  Am.  Rep.  246,  holding  Indiana  act  regulating  taking 
up  of  "  scalped  "  tickets  not  void;  W.  U.  Tel.  Ca.  v.  Pendleton,  95 
Ind.  13,  48  Am.  Rep.  693,  holding  Indiana  statute  exacting  penalty 
for  failure  to  transmit  telegraph  messages  valid;  Fuller  v.  Chicago, 
etc.,  R.  R.,  31  Iowa,  207,  210,  holding  valid  Iowa  statute  exacting 
penalty  for  failure  to  fix  and  post  rates  of  fare;  Missouri,  etc,  R. 
R.  V.  Haber,  56  Kan.  708,  44  Pac.  637,  holding  Federal  act  to  prevent 
exportation  of  diseased  cattle  did  not  repeal  Kansas  quarantine 
laws;  Immigration  Commissioners  v.  Brandt,  26  La.  Ann.  31,  hold- 
ing Louisiana  statute  requiring  report  of  immigrants  not  within  con- 
stitutional prohibition;  Ward  v.  State,  31  Md.  287,  1  Am.  Rep.  56, 
upholding  Maryland  law  prohibiting  unlicensed  sale  of  goods  not 
manufactured  in  Maryland;  State  v.  Searcy,  20  Mo.  492,  holding 
valid  Missouri  statute  prohibiting  unlicensed  sales  of  liquor;  State  v. 
Addlngton,  12  Mo.  App.  226,  holding  Missouri  oleomargarine  statute 
a  police  regulation;  Ex  parte  Robinson,  12  Nev.  276,  28  Am.  Rep. 
802,  holding  Nevada  statute  known  as  "drummers  act"  consti- 
tutional; State  V.  Long,  95  N.  C.  585,  59  Am.  Rep.  265,  holding  valid 
North  Carolina  license  tax  on  all  drummers;  Baker  v.  Wise,  16 
Gratt.  196,  211,  holding  Virginia  statute  requiring  search  of  north- 
bound vessels  for  slaves  not  within  prohibition;  Norfolk,  etc.,  R.  R. 
V.  Commonwealth,  93  Va.  755,  57  Am.  St.  Rep.  831,  24  S.  E.  839,  34 
L.  R.  A.  107,  holding  valid  prohibition  of  passage  of  empty  cars 
on  Sunday. 
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Cited  in  extended  note  on  ''Quarantine  and  Health  Laws  and 
Regnlations/'  47  Am.  St.  Rep.  538.  Cited  with  approval  in  Bowman 
V.  Chicago,  etc.,  R.  R.  Co.,  125  IT.  S.  512,  31  L.  716,  8  S.  Ct  708;  dis- 
senting opinion,  majority  holding  void  Iowa  statute  forbiding  com- 
mon carriers  to  bring  liquor  into  State;  Lelsy  v.  Hardin,  135  U.  S. 
150,  34  L.  146,  10  S.  Ct.  698,  in  dissenting  opinion,  majority  holding 
Iowa  prohibition  statute  void  as  to  unbroken  imported  packages; 
Weil  v.  Calhoun,  25  Fed.  872,  holding  void  provision  of  Georgia 
statute  exempting  domestic  wines  and  prohibiting  sale  of  spirituous 
liquor,  including  wines;  Norfolk,  etc.,  R.  R  v.  Commonwealth,  88 
Ya.  108,  29  Am.  St  Rep.  713,  note,  13  S.  B.  344,  13  L.  R.  A.  112,  and 
n.,  dissenting  opinion,  majority  holding  void  Virginia  statute  pro- 
hibiting passage  of  interstate  freight  trains  on  Sunday. 

Distinguished  in  Ho  Ah  Kow  v.  Nunan,  5  Sawy.  664,  F.  0.  6,546, 
holding  ordinance  requiring  clipping  of  prisoner's  hair  void.  See 
note  on  police  power,  Philadelphia,  etc.,  Tow-Boat  Co.  v.  Phila- 
delphia, etc.,  Co.,  19  Fed.  Cas.  476,  holding  State  Sunday  law  not 
compulsory  on  tug-boat  plying  between  different  States. 

Interstate  commeirce.—  As  to  whether  the  grant  of  power  to  con- 
trol foreign  and  interstate  commerce  is  exclusive,  or  whether,  in  the 
event  of  Congress  failing  to  act,  the  State  may  pass  such  laws  as 
they  see  fit,  undetermined,  pp.  395,  396. 

Cited  in  State  Freight  Tax  Case,  15  Wall.  279,  21  L.  168,  reserv- 
ing decision  as  to  whether  Congress*  power  to  regulate  commerce 
Is  exclusive;  Henderson  v.  New  York,  92  U.  S.  272,  23  L.  549,  re- 
fusing to  decide  whether  Congress'  control  of  commerce  is  exclu- 
sive; Brown  v.  Houston,  114  T7.  S.  631,  29  L.  260,  5  S.  Ct  1096,  af- 
firming principal  case,  and  holding  that  inaction  of  Congress  indi- 
cates its  will  that  commerce  shall  be  untrammelled;  Bobbins  v. 
Shelby  Tax  District,  120  U.  S.  492,  30  L.  696,  7  S.  Ct  594,  holding 
Congress'  power  to  regulate  commerce  is  exclusive;  The  North 
Cape,  6  Biss.  510,  F.  C.  10,316,  holding  city  tax  of  a  vessel  is  not 
a  duty  on  tonnage;  Pullman,  etc.,  Co.  v.  Twombly,  29  Fed.  663, 
holding  vehicles  may  acquire  situs  for  purposes  of  taxation,  inde- 
pendent of  domicile  of  owner;  Lott  v.  Mobile  Trad.  Co.,  43  Ala. 
581,  holding  State  tax  on  registered  tonnage  not  duty  tonnage 
within  prohibition  of  Constitution;  Irwin  v.  McGulre,  44  Ala.  498, 
holding  municipal  license  of  express  and  railroad  companies  doing 
business  in  Mobile  valid;  Groton  v.  Hurlburt,  22  Conn.  185,  holding 
highway  through  tide  water  practically  unnavigable  not  obstruction 
to  commerce;  Sherlock  v.  Ailing,  44  Ind.  195,  holding  Indiana  act  con- 
cerning death  by  wrongful  act  not  a  regulation  of  commerce;  Fry  v. 
State,  63  Ind.  563,  30  Am.  Rep.  246,  holding  Indiana  act  regulating 
taking  up  of  "scalped"  tickets  not  void;  New  Orleans  v.  Eclipse, 
etc.,  Co.,  33  La.  Ann.  649,  39  Am.  Rep.  281,  holding  license  tax  on 
tow-boats  running  into  Gulf  not  tonnage  duty;  W.  U.  Tel.  Co.  v. 
Mayer,  28  Ohio  St  529,  holding  State  tax  on  gross  receipts  of 
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telegraph  company  not  a  tax  on  commerce;  Ck>mmonwealtli  ▼.  Phila- 
delphia, etc.,  R.  R.,  02  Pa.  St  2d8,  299,  1  Am.  Rep.  410,  411,  holding 
railroad  tonnage  tax  Is  a  burthen  upon,  and  not  a  regulation  of, 
commerce;  Insurance  CJo.,  etc.  v.  C5ommonwealth,  87  Pa-  St.  181,  30 
Am.  Rep.  354,  holding  valid  Pennsylvania  tax  upon  entire  amount 
of  Insurance  premiums;  Ck)mmonwealth  v.  Gloucester  Ferry  Ck>.,  98 
Pa.  St  123,  holding  taxable  capital  stock  of  foreign  corporation 
operating  in  State;  Wheeling,  etc.,  Co.  v.  Wheeling,  9  W.  Va.  177, 
181,  27  Am.  Rep.  063,  556,  holding  municipal  tax  on  steamboats  of 
twenty  tons  or  more  valid.  See  valuable  note  on  "  State's  right  of 
bridging  navigable  streams,"  42  Am.  Dec.  729;  see  note  on  concurrent 
authority  of  Oongress  and  State  legislatures,  27  Am.  St  Rep.  550; 
see  extended  note  on  '*  Quarantine  and  health  laws  and  regulations," 
47  Am.  St.  Rep.  638. 

Inteorstate  commerce.— While  States  must  not  legislate  upon  the 
subject  of  interstate  commerce,  yet  within  their  powers  valid  legis- 
lation may  be  made  which  indirectly  and  remotely  affects  com- 
merce, p.  402. 

Olted  in  Sherlock  v.  Ailing,  93  U.  S.  102,  23  L.  820,  holding  SUte 
government  of  marine  torts  valid;  Wiggins,  etc.,  Ck).  v.  tiast  St 
Louis,  107  U.  S.  374,  27  L.  423,  2  S.  Ot  264,  holding  State  may  im- 
pose license  on  resident  ferry-keepers  operating  to  another  State; 
Transportation  Co.  v.  Parkersburg,  107  U.  S.  702,  27  L.  588,  2  S.  Gt 
741,  holding  control  of  wharves  Is  local,  in  absence  of  congressional 
action;  St  Louis  v.  Western  Union  Tel.  Co.,  148  U.  S.  106,  37  L. 
386,  13  S.  Ot  491,  holding  municipal  charge  for  use  of  streets  not  a 
privilege  or  license  tax;  Mlnot  v.  Philadelphia,  etc.,  R.  R.,  2  Abb. 
(XT.  S.)  342,  F.  O.  9,645,  holding  tax  on  rolling  stock  void  as  an  in- 
direct tax  on  commerce;  United  States  v.  Oralg,  28  Fed.  796,  holding 
constitutional  ''assisted  immigration  act"  of  February  26,  1885; 
United  States  v.  Debs,  64  Fed.  750,  holding  officers  of  American 
Railway  Union  guilty  of  conspiracy  to  boycott  Pullman  cars;  United 
States  V.  Hopkins,  82  Fed.  539,  holding  Kansas  City  Live  Stock  Ex- 
change an  unlawful  combination,  engaged  In  interstate  commerce; 
United  States  v.  Gould,  25  Fed.  Gas.  1379,  holding  United  States 
laws  on  importation  of  slaves  do  not  cover  offenses  against  negroes 
already  imported;  United  States  v.  Haun,  26  Fed.  Gas.  230,  sus- 
taining indictment  against  seller  of  African  Illegally  brought  Into 
the  country;  People  v.  Downer,  7  CaL  171,  holding  power  of  Gon- 
^ress  to  regulate  foreign  commerce  is  exclusive;  Webb  v.  Dunn, 
18  Fla.  724-728,  holding  void  statute  making  harbor  master's  fees 
charge  on  vessels;  Hardy  v.  Atchison,  etc.,  R.  R.,  32  Kan.  714,  6 
Pac.  12,  holding  Kansas  maximum  freight  rate  law  applies  only  to 
State  traffic;  Louisiana  v.  Kennedy,  19  La.  Ann.  426,  holding  invalid 
Louisiana  tax  on  gross  sales  of  goods  In  original  packages  from 
other  States;  Lawrence  v.  Hodges,  92  N.  G.  677,  holding  valid  un- 
recorded mortgage  on  United  States  vessel;  Freight  Discrimination 
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Oases,  95  N.  0.  488,  59  Am.  Rep.  249,  holding  statnte  against  freight 
rate  discrimination  Inapplicable  to  Interstate  commerce. 

See  valuable  note  on  ezcluslye  power  granted  to  Congress,  59 
Am.  Rep.  269,  and  n.  Cited,  arguendo,  Missouri,  etc.,  R.  R.  v. 
Haber,  56  Kan.  708,  44  Pac.  637,  holding  Federal  act  to  prevent 
exportation  of  diseased  cattle  did  not  repeal  Kansas  quarantine 
laws;  State  v.  Morgan,  2  S.  Dak.  51,  48  N.  W.  820,  holding  mercan- 
tile agencies  not  exclusively  within  the  control  of  Congress.  See 
note  on  concurrent  authority  of  Congress  and  State  legislatures,  27 
Am.  St  Rep.  550. 

Qualified  In  Hudson  Co.  v.  State,  24  N.  J.  L.  729,  holding  regu- 
lation of  tolls  and  ferriage  between  States  hot  delegated  to  general 
government. 

Miscellaneous.— Principal  case  cited  In  Kaelser  v.  Illinois  Cent. 
R.  B.,  5  McCrary,  499,  18  Fed.  153,  containing  concise  statement  of 
status  of  all  points  Included  in  syllabi:  1.  The  transportation  of 
merchandise  is  commerce.  2.  The  transportation  of  merchandise 
from  one  State  to  another  Is  commerce  among  States.  8.  To  fix  the 
limit  of  charges  of  transportation  is  to  regulate  commerce.  4.  A 
statute  fixing  such  charges  is  a  regulation.  5.  The  power  to  regu- 
late commerce  is  vested  in  Congress.  6.  This  power  vested  in  Con- 
gress is  exclusive.  7.  Hence  a  State  may  not  directly  or  Indirectly 
interfere  in  these  matters;  O'Neal  v.  Robinson,  45  Ala.  535,  dicta 
cited  to  proposition  that  argument  drawn  from  mere  similitude  of 
words  would  be  a  sophism  in  construing  code  registration  pro- 
visions; Padelford  v.  Savannah,  14  Ga.  452,  holding  Brown  v.  Mary- 
land, 12  Wheat  419,  6  L.  678,  was  overruled  by  the  Passenger  Cases, 
but  this  case  is  not  one  of  commerce;  CoUens  v.  Clinton,  26  La. 
Ann.  413,  miscited  in  dissenting  opinion,  majority  holding  under 
Louisiana  Constitution  assembly  may  increase  or  diminish  number 
of  courts;  Fifield  v.  Close,  15  Mich.  508»  holding  Federal  stamp  act 
void  as  to  tax  on  legal  proceedings;  McKee  v.  Judd,  12  N.  T.  626, 
mlsdted,  case  holding  assignment  of  all  property  assigns  right  of 
action  for  tortious  conversion;  Flora  v.  Carbeau,  88  N.  Y.  116,  mls- 
citation,  case  holding  New  York  Court  of  Appeals  has  Jurisdiction  in 
cases  originally  commenced  in  Justices'  courts;  State  v.  Cutshall, 
110  N.  C.  549,  15  S.  B.  264,  16  L.  R.  A.  133.  Cited,  arguendo,  holding 
North  Carolina  statute,  declaring  felonious  bigamist  marriages,  void 
as  to  extra-territorial  crime;  Ex  parte  Romanes,  1  Utah,  24,  holding 
proper  arrest  for  extradition  for  crime  in  another  State. 

7  How.  573-586,  12  L.  284,  TYLER  v.  HAND. 

A  general  demurrer  lies  only  for  defects  in  substance,  while  a 
special  demurrer  lies  for  defects  in  form,  apparent  upon  the  face 
of  the  pleading,  p.  582. 

Appeal  and  error.—  Where  a  case  Is  before  the  court  on  a  general 
demurrer,  the  entire  record  will  be  considered  and  Judgment  given 
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for  the  party  who,  on  the  whole,  appears  to  be  entitled  to  it,  pp. 
582,  583. 

Official  bonds  —  EstoppeL—  In  a  suit  upon  certain  bonds  executed 
to  the  president,  admitted  by  the  defendants  to  have  been  given 
by  them,  such  bonds,  though  not  prescribed  by  law,  being  volun- 
tarily given,  are  valid  and  defendants  are  estopped  from  denying, 
where  the  political  character  of  the  president  is  shown,  either  the 
right  of  the  obligees  to  sue,  or  the  delivery  of  the  bonds  as  a  matter 
of  form,  p.  583. 

Cited  and  followed  in  United  States  v.  Garlinghouse,  4  Ben.  200, 
F.  C.  15,189,  holding  United  States  can  take  a  valid  bond  to  secure 
performance  of  duties  independent  of  act  of  Congress;  Chad  wick  v. 
United  States,  3  Fed.  754,  holding  addition  of  condition  in  surety's 
bond  does  not  relieve  him  from  liability;  Diamond,  etc.,  Co.  v. 
United  States,  21  Blatchf.  446,  31  Fed.  274,  holding  bond  of  indem- 
nity given  for  an  accommodation,  commissioner  not  required  to 
grant,  valid;  Rogers  v.  United  States,  32  Fed.  890,  holding  bond 
voluntarily  given  valid,  though  incumbent  not  an  officer;  Hoboken 
V.  Harrison,  30  N.  J.  L.  78,  holding  bond  voluntarily  given  by  de 
facto  collector  of  assessments  enforceable;  Yale  v.  Flanders,  4  Wis. 
100,  holding  injunction  bond  a  valid  obligation,  though  not  comply- 
ing strictly  with  statutory  requirements;  Lewis  v.  Stout,  22  Wis. 
237,  collecting  cases,  and  holding  bond,  if  not  good  statutory  bond, 
good  as  voluntary  obligation.  See  valuable  note  discussing  this  sub- 
ject in  14  Am.  Dec.  105.  Cited,  arguendo,  in  United  States  v.  Jones, 
77  Fed.  722,  collecting  cases,  and  holding  statutory  bond  valid  one 
so  far  as  it  is  prospective  in  character. 

Distinguished  in  United  States  v.  Mynderse,  27  Fed.  Cas.  62,  hold- 
ing distiller's  bond,  though  voluntarily  given,  void;  Stevens  v.  Hay, 
6  Cush.  233,  holding  no  action  maintainable  on  bond  given  to  select- 
men, when  not  required  to  be  so  given  by  law. 

Objection  that  a  bond  Ib  invalid  for  want  of  sufficient  considera- 
tion cannot  be  taken  advantage  of  by  demurrer,  but  must  be  pleaded 
in  bar  to  the  action,  p.  583. 

Demurrer. —  Where  declaration  is  demurred  to  on  ground  of  in- 
sufficient citizenship  or  improper  place  of  abode  of  plaintiff,  such 
demurrer  is  a  demurrer  in  abatement,  and  will  not  justify  a  judg- 
ment; for  if  the  matter  of  abatement  be  extrinsic,  it  must  be 
pleaded;  if  intrinsic,  the  court  will  act  upon  motion  or  notice  it  of 
themselves,  p.  584. 

Cited  and  followed  in  Van  Antwerp  v.  Hulburd,  7  Blatchf.  442, 
F.  C.  16,826,  holding  that  bill  must  be  dismissed  which  shows  no 
jurisdiction. 

Demurrer. —  Where  the  demurrer  admits  that  the  bonds  were 
given  by  the  defendant,  and  the  recitals  in  the  declaration  are  as 
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the  facts  were  expressed  in  the  bonds,  the  failure  to  specify  the  in- 
dividual cestui  que  use  cannot  be  a  ground  of  special  demurrer, 
when  the  uses  were  general  in  the  bonds,  p.  586. 

7  How.  586-594,  12  L.  829,  KENNEDY  v.  HUNT. 

Public  grants. —  An  act  of  Congress,  recognizing  a  grant  as  a 
perfect  title,  being  a  matter  within  the  exclusive  Jurisdiction  of 
the  political  department,  is  binding  upon  the  courts  of  justice,  p. 
592. 

Appeal  and  error. —  A  decision  of  a  State  court,  construing  a  per- 
fected Spanish  title,  and  holding  that  certain  riparian  rights  were 
covered  by  it,  does  not  raise  any  Federal  question,  so  as  to  give 
the  Federal  Supreme  Court  Jurisdiction,  pp.  593,  594. 

Cited  and  followed  in  Morelaud  v.  Page,  20  How.  523,  15  L.  1010» 
holding  no  Jurisdiction  in  United  States  Supreme  Court  over  de- 
cision of  State  court  construing  land  boundaries;  Phillips  v.  Mound, 
etc.,  Assn.,  124  U.  S.  612,  31  L.  591,  8  S.  Ct  659,  dismissing  writ  of 
error  on  ground  that  adjudication  of  State  court  on  partition  of 
lands  was  flnaL 

7  How.  595-611,  12  L.  834,  HUGG  v.  AUGUSTA  INSURANCE  & 
BANKING  CO. 

Marine  insurance. —  The  contract  of  insurance  on  freight  Is  that 
goods  shall  arrive  at  the  port  of  delivery,  notwithstanding  the  perils 
insured  against,  and  that,  if  they  fail  thus  to  arrive,  and  the  owner 
is  thereby  unable  to  earn  his  freight,  the  underwriter  will  make 
it  good,  p.  604. 

Cited  and  followed  in  Silloway  v.  Neptune  Ins.  Co.,  12  Gray,  85, 
holding  no  total  loss  where  goods  were  actually  delivered  to  con- 
signees at  port  of  delivery.  Cited,  arguendo,  in  Sumner  v.  Walker, 
80  Fed.  264,  holding  negligence  of  prior  connecting  carrier  no  off- 
set against  freight  earned;  Rogers  v.  West,  9  Ind.  406,  case  hold- 
ing freight  charges  no  offset  In  suit  for  damages  for  loss  before 
voyage  commenced. 

Marine  insurance. —  The  contract  of  insurance  on  freight  does 
not  undertake  that  the  goods  shall  be  delivered  in  a  sound  or  mer- 
chantable state,  or  that  the  vessel  in  which  they  are  shipped  shall 
be  safe  against  the  dangers  of  the  sea,  p.  604. 

Marine  insurance. —  There  must  be  a  destruction  of  the  article 
in  specie,  but  if  the  commodity  be  damaged  so  that  it  would  not  be 
allowed  to  remain  on  board  consistently  with  the  health  of  the 
crew  or  safety  of  the  vessel,  and  for  these  or  like  causes,  it  should 
from  necessity  be  destroyed  by  being  thrown  overboard,  notwith- 
standing the  article  existed  in  specie,  and  might  have  been  carried 
on  in  the  damaged  condition,  there  would  still  be  a  total  loss  within 
the  meaning  of  the  policy,  pp.  605,  606,  607. 
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Gited  and  approving,  and  this  holding  relied  upon  In  Insnrance 
Co.  v.  Fogarty,  19  Wall.  643,  22  L.  218,  holding,  where  no  part  of 
machinery  was  delivered  In  condition  for  nse,  there  was  total  loss; 
Bidyard  v.  Phillips,  4  Blatchf.  444,  F.  0.  11,820,  holding,  where 
there  is  total  loss,  shipper  is  not  liable  for  freight;  Qonld  v.  Iionis- 
lana  Ins.  Ck>.,  20  La.  Ann.  261,  holding,  where  poUcy  stlpnlates 
"only  against  general  average  and  absolute  total  loss,"  under- 
writers are  bound  only  in  that  event;  Williams  v.  Kennebec,  etc., 
Ins.  Go.,  31  Me.  461,  462,  464,  loss  is  total  where  no  part  of  the 
thing  shipped  can  be  delivered  in  specie;  Merchants,  etc.,  Ins.  Go. 
Y.  Butler,  20  Md.  56,  holding,  where  loss  is  caused  by  peril  Insured 
against,  intervening  negligence  does  not  avoid  insurance;  Tudor  v. 
N.  E.,  etc.,  Ins.  Go.,  12  Gush.  556,  it  is  total  loss  if  the  article  by 
peril  of  the  sea  becomes  incapable  of  delivery;  iParsons  v.  Manu- 
facturers' Ins.  Go.,  16  Gray,  468,  holding  articles  damaged  and 
thrown  overboard,  totally  lost,  but  not  those  damaged  and  trans* 
shipped;  Pierce  v.  Golumbia  Ins.  Go.,  14  Allen,  323,  holding  under- 
writers liable  for  loss  of  goods  on  wrecked  transshipping  vessel; 
Willard  V.  Millers,  etc.,  Ins.  Go.,  24  Mo.  566,  holding,  If  vessel  can- 
not be  repaired  in  reasonable  time,  loss  is  total,  though  pro  rata 
freight  be  received;  De  Peyster  v.  Sun,  etc.,  Ins.  Go.,  19  N.  Y.  278, 
75  Am.  Dec.  333,  holding  perishable  articles,  though  existing  in 
specie,  totally  lost  when  incapable  of  forwarding  to  destination; 
Hubbell  V.  Great,  etc.,  Ins.  Go.,  74  N.  Y.  252,  254,  holding  question 
does  not  depend  on  loss  of  ship,  but  on  possibility  of  Af^m<Bg 
freight  by  forwarding.  See  valuable  note  on  subject  of  Total  Loss, 
2  Am.  Dec.  179.  Glted,  arguendo,  in  Washburn,  etc..  Go.  v.  Bellance 
Ins.  Go.,  82  Fed.  297,  holding  underwriters  not  liable  for  con- 
structive total  loss,  except  where  they  consent  to  abandonment; 
Boyal  Ins.  Go.  v.  Mclntyre,  90  Tex.  174,  177,  59  Am.  St  Bep.  799, 
803,  37  S.  W.  1069,  1071,  35  L.  B.  A.  674,  676,  collecting  cases  and 
holding  no  total  loss  so  long  as  remnant  of  building  may  be  used 
as  basis  for  restoration. 

Distinguished  in  Lord  v.  Neptune  Ins.  Go.,  10  Gray,  117,  holding 
underwriters  not  liable  where  goods  could  have  arrived  In  specie 
at  port  of  destination;  Williams  v.  Hartford  Ins.  Go.,  54  GaL  451, 
35  Am.  Bep.  79,  holding  total  loss  does  not  mean  extinction. 

Marine  insurance. —  Under  a  policy  of  freight,  goods  remaining 
in  specie  capable  of  being  carried  on,  may  be  more  profitably  sold  at 
an  intermediate  port,  but  in  that  event  the  owner  acts  upon  his  own 
responsibility,  and  if  he  elects  to  receive  the  goods  at  a  place  short 
of  destination,  he  Is  responsible  for  the  freight,  p.  608. 

Gited  and  followed  in  Murray  v.  ^tna  Ins.  Go.,  4  Biss.  422,  F.  G. 
9,955,  applying  principle  to  vessel  laid  up  for  winter  when  shippers 
sold  freight 

Marine  Insurance. —  It  is  the  duty  of  the  owner  of  the  vessel 
to  repair  his  own,  or  to  procure  another  at  the  port  of  distress  to 
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carry  on  the  cargo,  unless  this  would  consume  too  much  time  or 
cost  more  than  the  value  thus  saved  to  the  underwriter  on  freight, 
pp.  608,  60O. 

Cited  and  followed  In  Murray  v.  .S]tna  Ins.  Co.,  4  Blss.  422,  F.  0. 
9,965,  holding  duty  of  vessel  laid  up  for  winter  to  complete  voyage 
In  spring;  Hugg  v.  Baltimore,  etc.,  Ck>.,  85  Md.  422,  6  Am.  Rep.  428, 
holding  owners  of  goods  liable  for  cost  of  transshipment  over 
freight;  Lemont  v.  Lord,  52  Me.  394,  collecting  cases  and  holding 
owners  of  transshipping  vessel  cannot  recover  from  owners  of 
original  vessel  excess  freight. 

Uarine  insurance. —  Under  policy  of  Insurance  on  freight  on 
round  voyage,  where  the  vessel  earned  freight  outward  bound,  and 
sustained  loss  on  the  return  voyage.  It  was  held  the  Insurers  were 
not  entitled  to  deduction  for  the  outward  freight,  p.  611. 

Cited  and  followed  In  Insurance  Co.,  etc.,  v.  Mordecal,  22  How. 
118,  16  L.  832,  and  Thwlng  v.  Washington  Ins.  Co.,  10  Gray,  454, 
both  holding  underwriters  not  entitled  to  deduction  on  ftelght 
earned  upon  Insurance  of  vessel  condemned  on  completion  of  out- 
ward voyage. 

Distinguished  In  Lincoln  v.  Boston,  etc.,  Ins.  Co.,  159  Mass.  841, 
34  N.  B.  457,  holding  underwriters  not  liable  for  freight  of  voyage 
to  succeed  loss,  though  charter-party  was  outstanding. 

7  How.  612-^26,  12  L.  841,  PBCK  v.  JENNBSS. 

Supreme  Court's  jurisdiction  extends  to  cases  where  record 
shows  that  the  highest  court  of  Judicature  of  a  State  has  decided 
against  a  title  claimed  under  a  Federal  statute,  p.  619. 

Cited  and  followed  In  Johnson  v.  Bishop,  Woolw.  830,  8  N.  B. 
B.  537,  F.  O.  7,373,  holding  assignee's  remedy  for  wrong  In  State 
courts  is  under  Judiciary  act 

Appellate  courts  will  not  examine  matters  not  necessary  to  be 
determined,  and  will  presume  the  regularity  of  Judicial  proceedings 
not  directly  in  Issue,  p.  619. 

Bankruptcy  —  Attachment. —  The  proviso  of  the  second  section 
of  the  bankrupt  act  protects  all  liens  valid  by  the  laws  of  the  re- 
spective States  from  any  construction  of  said  act  that  would  tend 
In  anywise  to  annul,  destroy  or  Impair  them.  Hence,  an  attach- 
ment of  property  on  mesne  process  being  a  lien  by  the  laws  of  New 
Hampshire,  is  protected  by  the  terms  of  the  above  proviso,  p.  619. 

Cited  and  followed  In  Gibson  v.  Warden,  14  WalL  248,  20  L.  800, 
holding  assignees  take  possession  subject  to  all  liens  u];>on  the 
property;  In  re  Joslyn,  2  Blss.  238,  3  N.  B.  B.  119,  F.  C.  7,550,  hold- 
ing lien  of  landlord  for  rent  binds  property  against  assignee;  Camp- 
bell's Case,  1  Abb.  (U.  S.)  189,  1  N.  B.  R.  IGO,  F.  C.  2,349,  holding 
bankrupt* 8  final  certificate  does  not  operate  to  destroy  attachment 
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lien  obtained  prior  to  bankruptcy;  In  re  Wynne,  Chase  Dec  256» 
F.  G.  18,117,  holding,  under  Virginia  statute,  landlord  has  a  valid 
lien  upon  goods  of  tenant;  In  re  Clapp,  2  Low.  469,  F.  G.  2,785, 
holding  attachment  liens  not  dissolved  by  acceptance  and  record- 
ing of  composition  agreement;  In  re  Albrecht,  1  Fed.  Gas.  316,  hold- 
ing Uen  of  attaching  creditor  not  destroyed  by  debtor  giving  bond 
to  satisfy  Judgment;  81ms  v«  Jacobson,  51  Ala.  100,  holding  dis- 
charge In  bankruptcy  does  not  abate  attachment  suit;  Growe  v. 
Keld,  57  A]a.  286,  holding  attachment  liens  can  be  enforced  In  State 
courts  after  adjudication  of  bankruptcy;  Brown  v.  Newman,  66  Ala. 
277,  holding  assignee  of  bankrupt  takes  property  subject  to  valid 
liens;  Holladay  v.  Hare,  69  Gal.  517,  11  Pac.  29,  holding  suit  where 
property  is  attached,  not  barred  by  discharge  In  bankruptcy; 
Thomas  v.  Brown,  67  Md.  517,  10  Atl.  715,  holding  attachment 
creates  valid  lien;  Gunnlngham  v.  Hall,  69  Me.  854,  holding  attach- 
ment lien  not  released  by  composition  in  bankruptcy;  Ives  v.  Stur- 
gls,  12  Met.  464,  holding  attachment  on  mesne  process  recognized 
as  a  valid  lien  by  law  of  Massachusetts;  Seibel  v.  Simeon,  62  Mo. 
257,  holding  Jurisdiction  of  State  court  to  enforce  mechanic's  lien 
not  affected  by  proceeding  in  bankruptcy;  Zollar  v.  Janvrln,  49  N. 
H.  117,  6  Am.  Rep.  471,  holding  creditor's  right  to  security  af- 
forded by  bond  Is  in  the  nature  of  a  lien;  Galbralth  v.  Fisher,  22 
Pa.  St  415,  holding  sale  of  property  by  assignee  In  bankruptcy  not 
affecting  lien  acquired  by  attachment;  Bauer  v.  Stem,  1  S.  G.  419, 
holding  proceedings  in  State  court  to  enforce  lien  not  affected  by 
bahkruptcy  proceedings. 

Gited  In  valuable  note,  discussing  this  subject,  In  43  Am.  Dec. 
584,  80  Am.  Dec.  142.  Gited,  arguendo.  In  Samson  v.  Burton,  5 
Ben.  842,  4  N.  B.  R.  16,  F.  G.  12,285,  assuming  attachment  levied 
four  months  prior  to  commencement  of  bankruptcy  proceedings  a 
valid  lien;  Re  Fortune,  1  Low.  307,  F.  G.  4,955,  holding,  where  at- 
tachments are  dissolved  by  assignment  in  bankruptcy,  costs  are 
paid  by  assignee;  In  dissenting  opinion,  Myers  v.  Mott,  29  Gal.  375, 
majority  of  court  holding  attachment  Hen  not  preserved  in  case 
of  death  of  defendant  before  Judgment;  Gonner  v.  Southern  Exp. 
Go.,  42  6a.  38,  holding  action  at  law  does  not  abate  with  bankruptcy 
of  plaintiff;  Day  v.  Bard  well,  97  Mass.  254,  holding  majority  in 
bankrupt  laws  required  In  national  legislation  only;  Johnson  v. 
Bishop,  Woolw.  327,  8  N.  B.  R.  535,  F.  G.  7,373,  refusing  to  mahi- 
tain  action  against  sheriff  for  attached  property. 

Distinguished  in  The  Velocity,  28  Fed.  Gas.  1142,  holding  act 
passed  by  legislature  of  Ohio  created  no  lien  upon  vessels;  Grockett 
V.  Grain,  33  N.  H.  551,  holding  an  attachment  of  separate  property 
founded  on  partnership  debt,  not  valid;  Tracy  v.  McManus,  58  N. 
T.  256,  holding,  under  subsequent  statute,  proceedings  In  bank- 
ruptcy dissolved  attachment  lien;  Bowley  v.  Bowley,  41  Me.  540, 
holding  attachment  lien  lasts  only  to  the  time  bankrupt  obtains  his 
discharge. 
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Lien. —  At  common  law,  there  could  be  no  lien  without  possession, 
but  in  maritime  law,  and  in  equity  in  England  and  many  of  the 
States,  where  a  lien  is  synonymous  with  a  charge  or  Incumbrance 
upon  a  thing,  liens  can  exist  where  there  Is  neither  Jus  In  re  nor 
ad  rem,  p.  620. 

Olted  to  this  point  in  Wllmer  v.  Atlanta,  etc.,  R.  B.,  2  Woods, 
421,  F.  G.  17,775,  and  American  Nat  Bank  ▼.  Northwestern  Ins. 
Ck>.,  89  Fed.  616,  holding  possession  of  property  not  necessary  to 
give  court  Jurisdiction;  The  Menominee,  36  Fed.  Id9,  holding  State 
statute,  providing  vessel  liable  for  debts,  etc.,  creates  a  lien,  though 
not  so  named  in  statute;  Fidelity,  etc..  Go.  v.  Roanoke,  etc..  Go.,  81 
Fed.  446,  holding  warehouse  company  had  lien  upon  goods  In  their 
possession  for  loans  advanced;  Donald  v.  Hewitt,  33  Ala.  647,  78 
Am.  Dec.  434,  holding  lien  may  Include  equitable  mortgage  where 
no  right  of  possession  exists;  Stem  v.  Simpson,  62  Ala.  196,  holding 
lien  for  advances  gives  no  right  of  property  or  possession;  Shirk 
V.  Thomas,  121  Ind.  160,  16  Am.  St  Rep.  383,  22  N.  B.  977,  holding 
Judgment  lien  does  not  extend  beyond  interest  of  debtor  In  land. 

Attaclunent  lien. —  Valid  State  liens,  being  protected  In  terms 
by  the  bankrupt  act,  the  court  in  order  to  give  full  effect  to  the 
act  will  make  the  bankrupt's  certificate,  when  pleaded  In  bar  of 
an  attachment  lien,  operate  as  a  discharge  of  his  person  and  future 
acquisitions,  but  permit  attaching  creditor  to  have  satisfaction  out 
of  the  property  subject  to  the  Hen,  p.  623. 

Gited  and  followed  in  Hill  v.  Harding,  130  U.  8.  703,  32  L.  1084, 
9  S.  Gt  726,  holding  discharge  In  bankruptcy  not  a  bar  to  Judg- 
ment for  purposes  of  charging  sureties;  Jordan  v.  Gass  Go.,  3  DllL 
194,  195,  F.  G.  7,517,  holding  it  proper  to  render  Judgment  to  be 
enforced  in  particular  manner;  Holladay  v.  Hare,  69  GaL  518,  11 
Pac.  29,  holding  no  error  for  superior  court  to  provide  for  satisfac- 
tion of  Judgment  out  of  property  attached;  Bowman  v.  Harding, 
56  Me.  561,  holding  plaintiff  entitled  to  Judgment  against  property 
attached;  Beed  v.  Bullington,  49  Miss.  229,  holding  a  Judgment 
where  discharge  in  bankruptcy  pleaded,  might  be  rendered  against 
the  land;  Fisher  v.  Lewis,  69  Mo.  630,  upholding  sale  of  property 
of  bankrupt  where  levy  made  prior  to  adjudication  of  bankruptcy; 
Goodsell  V.  Benson,  13  R.  I.  254,  holding  plaintiff  entitled  to  re- 
cover Judgment  out  of  attached  money;  Stoddard  v.  James,  43  Vt 
576,  5  Am.  Rep.  310,  holding  discharge  In  bankruptcy  will  not 
prevent  a  Judgment  In  rem  being  given  to  attaching  creditors. 
Cited,  arguendo.  In  Phelps  v.  Sellick,  19  Fed.  Gas.  464,  8  N.  B.  B. 
394,  collecting  cases  and  holding  mortgagee  in  contempt  for  at- 
tempting to  foreclose  mortgage  without  permission  of  Bankruptcy 
Court;  Fuller  v.  Aylesworth,  76  Fed.  700,  43  U.  S.  App.  657,  holding 
Judgment  limited  to  a  particular  fund,  a  money  Judgment;  Upton 
T.  Hubbard,  28  Gonn.  288,  73  Am.  Dec.  676,  court  intimating  where 
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discharge  in  bankruptcy  is  pieaded,  a  qnalifled  Judgment  might  be 
rendered;  Anderson  y.  Anderson,  66  Ga.  523,  38  Am.  Bep.  801,  hold- 
ing discharge  in  bankruptcy  a  valid  plea  to  action  on  Judgment  ob- 
tained in  another  State;  Gibson  v.  Green,  45  Bliss.  219,  holding  as- 
signee a  necessary  party  to  action  based  upon  an  attachment; 
Holyoke  y.  Adams,  59  N.  Y.  241,  refusing  leave  to  defendant  to  set 
up  in  supplemental  answer,  discharge  in  bankruptcy. 

Distinguished  in  Bowley  y.  Bowley,  41  Me.  546,  holding  discharge 
in  bankruptcy,  pleaded  in  a  suit,  dissolves  any  attachment;  Bay 
y.  Wight,  119  Mass.  427,  20  Am.  Bep.  334,  holding  plaintiff  having 
attachment  lien  not  entitled  to  special  Judgment  until  bankruptcy 
discharge  is  determined. 

Liens. —  Where  a  statute  speaks  in  general  terms  of  liens,  stat- 
utory as  well  as  common-law  liens  are  included,  as  the  mere  acci- 
dents of  a  subject  cannot  alter  its  essence,  p.  622. 

Bes  adjudlcata. —  A  court  having  Jurisdiction  of  the  subject- 
matter  and  parties  before  it,  is  competent  to  pass  upon  every  ques- 
tion that  might  arise  in  the  cause,  and  its  decision  upon  such  ques- 
tions, until  reversed  or  set  aside,  is  not  open  to  collateral  attack  in 
any  other  court,  pp.  624,  625. 

Cited  and  followed  in  Stout  v.  Lye,  103  IT.  S.  68,  26  L.  429,  holding 
decree  of  State  court  a  bar  to  action  in  Federal  court  to  set  aside 
mortgage;  Fuller  v.  Hamilton  Oo.,  53  Fed.  414,  holding  decree  of 
State  court  bars  suit  in  Federal  court  on  same  matters;  Pennsylva- 
nia, etc.,  B.  B.  v.  National,  etc.,  Ck>.,  58  Fed.  931,  holding  decision  of 
State  court,  allowing  amendment  binding  upon  Federal  court; 
Stanford  v.  Worn,  27  CaL  170,  holding  decree  of  United  States 
court  confirming  Mexican  grant  not  open  to  collateral  attack; 
Amador  v.  Mitchell,  59  CaL  178,  holding  Judgment  foreclosing  mort- 
gage binding  upon  those  who  took  with  notice;  Hibemla,  etc,  Oo. 
v.  Lewis,  117  Cal.  582,  47  Pac.  603,  holding  in  action  for  a  writ. 
Judgment  in  foreclosure  not  open  to  collateral  attack;  Butchers, 
etc.,  Co.  v.  Crescent,  etc.,  Co.,  37  La.  Ann.  881,  holding  erroneous. 
Circuit  Court  decree  restraining  parties  from  proceeding  on  decision 
jt  State  court;  National,  etc.,  B.  B.  v.  Pennsylvania  B.  B.,  52  N.  J. 
Eq.  61,  28  AtL  73,  holding  United  States  court  would  not  review 
the  decision  of  Hudson  Circuit  Court  See  valuable  note,  dlscussincr 
this  subject,  in  27  Am.  Dec.  633.  Cited  and  approved  in  Carroll 
V.  Carroll,  16  How.  287,  14  L.  941,  holding  courts  of  common  law 
are  not  bound  by  State  court's  construction  of  statutes;  Watson 
V.  Jones,  13  WalL  737,  20  L.  679,  dissenting  opinion,  majority  hold- 
ing pendency  of  suit,  when  relied  upon  to  defeat  subsequent  suit, 
must  be  identical;  Providence,  etc.,  Co.  v.  EUll,  etc.,  Co.,  109  U.  S. 
607,  27  L.  1048,  3  8.  Ct  620,  dissenting  opinion,  majority  holding 
proceedings  to  limit  shipowner's  liability  under  act  of  1851«  supers 
sede  actions  brought  in  State  courts. 
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Distlngxiished  in  United  States  v.  Burdick,  1  Dak.  Ter.  147,  46 
N.  W.  573,  holding  appeal  wiU  lie  from  decision  of  territorial 
District  Ck>nrt  on  habeas  corpus;  Alexander  y.  Worthington,  5  Md. 
488,  holding  general  views  of  conrt  unnecessary  to  decision,  not 
conclusive  upon  another  court;  State  v.  Drake,  40  Wis.  100,  22  Am. 
Rep.  686^  holding  opinion  of  court  unnecessary  to  decision  not 
binding  elsewhere. 

Oourts. —  Where  court's  Jurisdiction  has  once  attached,  it  ought 
not  to  be  interfered  with  by  any  other  court  of  concurrent  juris- 
diction entertaining  subsequent  proceedings  which  would  tend  to 
embarrass  said  court  in  its  administration  of  justice,  either  by 
denying  the  litigant  the  right  to  prosecute  his  claim  or  by  issuing 
process,  attempt  to  remove  property  from  Its  custody,  pp.  624,  625. 

In  the  Federal  courts  this  holding  has  been  very  frequently  af- 
firmed and  followed:  Taylor  v.  Garryl,  20  How.  596,  598,  15  L. 
1032,  1033,  holding  District  Court  has  no  jurisdiction  over  a  vessel 
previously  attached  by  State  court;  Freeman  v.  Howe,  24  How. 
457,  16  L.  751,  refusing  to  interfere  with  property  held  under  at- 
tachment by  United  States  courts;  Randall  v.  Howard,  2  BlaciL, 
589,  17  L.  271,  refusing  to  annul  sale  of  land  made  by  decree  of 
State  court;  Riggs  v.  Johnson  Ck).,  6  WalL  195,  18  L.  776,  collecting 
cases,  refusing  to  enjoin  the  Issuing  of  writ  of  mandamus  by 
Federal  courts;  Byers  v.  McAuley,  149  U.  S.  614,  37  L.  871,  13  S. 
Ot.  908,  collecting  cases  and  holding  administrator  in  possession  of 
decedent's  property  will  not  be  disturbed  by  process  of  Federal 
court;  Central,  etc.,  Bank  v.  Stevens,  169  U.  S.  460,  42  L.  817,  18  S. 
Gt.  413,  holding  judgment  of  State  court  enjoining  parties  from  pro- 
«!eeding  under  Federal  process  erroneous;  The  Celestine,  1  Biss. 
tf,  9,  F.  C.  2,541,  collecting  cases  and  holding  from  time  of  seizure 
of  vessel.  State  court  and  officers  had  exclusive  jurisdiction;  Bug- 
gies V.  Simonton,  3  Biss.  329,  F.  C.  12,120,  holding  United  States 
courts  have  no  jurisdiction  restraining  sheriff  from  selling  under 
process  of  State  courts;  In  the  Matter  of  Clark,  4  Ben.  98,  3  N.  B. 
R.  130,  F.  C.  2,798,  refusing  order  authorizing  marshal  to  take  prop- 
erty from  custody  of  State  receivers;  In  re  Vogel,  7  Blatchf.  20, 
F.  C.  16,982,  holding  assignee  can  recover  property  taken  on  State 
process  while  in  custody  of  Bankruptcy  Court;  Qilbert  v.  Lynch, 
17  Blatchf.  405,  1  Fed.  114,  and  Coeur  D'Alene  Ry.  &  Nav.  Co.  ▼. 
Spalding,  93  Fed.  282,  refusing  to  enjoin  proceedings  in  State  court; 
Townsend  v.  Leonard,  3  Dill.  371,  F.  C.  14,117,  holding  property 
in  custody  of  sheriff  not  amenable  to  Federal  process;  Campbell's 
Case,  1  Abb.  (U.  S.)  189,  1  N.  B.  R.  169,  F.  C.  2,349,  refusing  hijunc- 
tion  to  restrain  State  courts  and  their  executive  officers;  Carr  v. 
Gale,  3  Wood.  &  M.  65,  F.  C.  2,435,  sustaining  jurisdiction  of  Cir- 
cuit Court  over  suit  at  law  by  assignee  of  bankrupt;  Ex  parte 
Turner,  3  Woods,  609,  F.  C.  14,246,  holding  State  court  had  no 
authority  to  compel   United   States   marshal  to  produce  papers; 
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Bvans  ▼.  Pack,  2  FUpp.  274,  F.  O.  4,666,  refusing  to  enjoin  suit  in 
State  court  against  marshal  for  seizing  goods  of  wrong  party  undor 
execution;  Board,  etc.  y.  McBCaster,  3  Fed.  Gas.  781,  yielding  para- 
mount authority  to  court  whose  jurisdiction  first  attached;  In  re 
Vogel,  28  Fed.  Gas.  1243,  2  N.  B.  R.  427  (138),  ordering  return  of 
property  taken  by  sheriff  while  in  custody  of  Bankruptcy  Oourt; 
In  re  Askew,  2  Fed.  Gas.  31,  3  N.  B.  B.  575  (142),  holding  void  pro- 
cess of  State  court  in  setting  aside  homestead  out  of  bankrupt's 
property;  In  Hudson  y.  Schwab,  12  Fed.  Gas.  815,  816,  817,  18  N. 
B.  R.  480,  holding  United  States  Gircult  Gourt  has  power  to  enjoin 
suit  in  State  court  against  marshal;  Bruce  v.  Manchester,  etc.,  R. 
R.,  19  Fed.  345,  refusing  to  entertain  bill  to  enforce  operation  of 
road  by  trustees;  Terry  v.  Bank,  etc.,  20  Fed.  775,  holding  court  of 
equity  having  jurisdiction  of  the  subject,  could  afford  full  relief; 
Naumburg  y.  Hyatt,  24  Fed.  000,  holding  property  in  possession  of 
marshal  cannot  be  levied  upon;  Attleb.  Nat  Bk.  v.  Northwestern.  etCn 
Go.,  28  Fed.  114,  and  In  re  Foley,  80  Fed.  951,  holding  United  States 
Circuit  Gourt  will  not  interfere  where  State  court  has  possession  of 
the  res;  Hurd  v.  Morles,  28  Fed.  899,  holding  pendency  of  suit  in 
one  court  should  stay  proceedings  in  another;  Senior  v.  Pierce,  31 
Fed.  627,  and  Melvin  v.  Robinson,  31  Fed.  635,  refusing  to  interfere 
where  property  Is  attached  by  process  of  State  court;  Gates  v. 
Buckl,  63  Fed.  966,  12  U.  S.  App.  69,  holding  United  States  court 
has  no  jurisdiction  to  restrain  litigants  in  State  court;  Howlett  v. 
Gentral,  etc.,  R.  R.,  56  Fed.  162,  Federal  court  refusing  to  take 
jurisdiction  where  jurisdiction  of  State  court  had  attached;  Hatch 
V.  Bancroft,  etc..  Go.,  67  Fed.  807,  refusing  to  proceed  where  cred- 
itor prays  for  same  relief  as  prayed  for  in  State  court;  In  re  Hall, 
etc..  Go.,  73  Fed.  528,  refusing  to  issue  execution  on  property  In  pos- 
session of  sheriff  of  State  court;  In  re  Anderson,  94  Fed.  495,  hold- 
ing person  in  custody  of  State  court,  under  State  law,  will  not  be 
released  on  habeas  corpus  by  Federal  court 

State  court  citing  cases  affirming  and  relying  upon  the  syUabus 
doctrine,  are:  Troy,  etc..  Go.  v.  Prestw'ood,  116  Ala.  123,  22  So. 
263,  holding,  where  creditor's  bill  pending  in  one  court,  defendant 
cannot  file  bill  in  another  for  injunction;  Reson  v.  Powell,  28  Ark. 
436,  holding  State  courts  had  concurrent  jurisdiction  with  Federal 
courts;  Qaines  v.  Springer,  46  Ark.  505,  reviewing  cases  and  hold- 
ing State  court  cannot  enjoin  collection  of  tax  called  for  by  Fed- 
eral courts;  Munson  v.  Harroun,  34  111.  424,  85  Am.  Dec.  317,  hold- 
ing no  action  in  State  courts  for  recovery  of  property  seized  by 
United  States  marshal;  Taylor  v.  Fort  Wayne,  47  Ind.  282,  holding 
jurisdiction  of  county  commissioners  cannot  be  ousted  by  city  coun- 
cil; Stanley  v.  Sutherland,  54  Ind.  344,  holding  plaintiff  had  right 
to  prosecute  action  to  final  judgment  in  court  where  he  commenced 
it;  €k)odrlch  v.  Hunton,  29  La.  Ann.  377,  holding  case  pending  in 
State  court  to  enjoin  proceeding  not  removable  to  Federal  court; 
Bell  V.  Railroad  Go.,  84  La.  Ann.  794,  holding  property  in  custody 
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of  court  not  affected  by  Judgments  recorded  subsequent  thereto; 
Newman  v.  Burke,  35  La.  Ann.  188,  refusing  to  apply  entire  fund 
where  claimants  to  same  fund  are  before  United  States  Supreme 
Oourt;  Keerl  v.  Keerl,  28  Md.  160,  holding  one  court  cannot  mter- 
fere  with  control  of  property  by  another  court;  State  v.  Taylor,  8 
Mo.  App.  357,  holding  property  in  custody  of  State  court  not  sub- 
ject to  process  of  Federal  courts;  Feusier  v.  Lammon,  6  Nev.  213, 
holding  no  power  in  State  courts  to  Interfere  with  property  in 
custody  of  United  States  marshal;  Merrill  y.  Jordan,  60  N.  H.  426, 
holding  adjudication  in  bankruptcy  does  not  divest  State  court  of 
Jurisdiction  to  foreclose  mortgage;  Home,  etc.,  Oo.  ▼.  Howell,  24  N. 
J.  Eq.  241,  holding  State  court  of  concurrent  Jurisdiction  with 
Federal  court,  could  retain  proceedings;  New  Jersey,  etc.,  Ck>.  v. 
Franklin,  etc..  Go.,  29  N.  J.  Eq.  431,  refusing  to  grant  injunction 
where  proceedings  are  pending  In  United  States  court;  Keating  v. 
Spink,  3  Ohio  St.  126,  62  Am.  Dec.  231,  holding  Admiralty  Court 
cannot  take  property  out  of  custody  of  State  court  haying  Jurisdic- 
tion; Chapin  ▼.  James,  11  R.  I.  89,  23  Am.  Rep.  415,  holding  State 
Supreme  Court  has  no  power  to  enjoin  United  States  marshal  from 
selling  upon  execution;  Longstreet  v.  Hill,  11  Heisk.  59,  holding 
United  States  marshal  has  no  right  to  seize  goods  in  custody  of 
sheriff;  Dorr  v.  Bohr,  82  Va.  370,  3  Am.  St  Rep.  115,  dlssolying 
injunction  enjoining  decree  of  Federal  court;  Craig  v.  Hoge,  95  Va. 
280,  28  S.  B.  319,  holding  that  one  court  should  refuse  to  proceed 
when  existence  of  similar  suit  brought  to  Its  notice;  Mason  y. 
Hoge,  7  W.  Va.  540,  holding  attachment  liens  not  affected  by  pro- 
ceedings in  bankruptcy;  Smith  y.  Ford,  48  Wis.  153,  2  N.  W.  157, 
holding  right  of  plaintiff  to  litigate  in  one  court  cannot  be  taken 
away  by  another. 

Cited  in  yaluable  note  discussing  this  subject  In  62  Am.  Dec.  245. 
Cited,  arguendo,  in  Watson  v.  Jones,  13  Wall.  716,  20  L.  671,  hold- 
ing Jurisdiction  of  one  court  not  affected  by  that  of  another  where 
relief  prayed  Is  different;  Adams  y.  Mercantile,  etc.,  Co.,  66  Fed. 
621,  30  U.  S.  App.  204,  holding  actual  seizure  of  property  not  neces- 
sary to  giye  court  Jurisdiction;  Markson  y.  Haney,  47  Ind.  37, 
holding  suit  in  State  court  to  foreclose  mortgage  will  be  stayed  until 
bankruptcy  proceedings  haye  terminated;  Clifton  y.  Foster,  103 
Mass.  236,  4  Am.  Rep.  542,  ordering  petition  to  enforce  lien  to  stand 
oyer  until  termination  of  bankruptcy  proceedings;  Booth  y.  Able- 
man,  16  Wis.  463,  84  Am.  Dec.  712,  holding  within  the  Jurisdiction 
of  court  wrongfully  repleylnlng  property,  to  order  its  return; 
Brlgham  y.  CUiflln,  31  Wis.  615,  11  Am.  Rep.  627,  holding  Federal 
court  excluslye  Jurisdiction  of  all  actions  under  bankrupt  law. 
Cited,  arguendo,  in  In  re  Brinkman,  7  Bank.  Reg.  432,  437,  4  Fed. 
Cas.  149. 

Distinguished  in  Hammock  y.  Loan,  etc.,  Co.,  105  U.  S.  82,  26  L. 
1113,  upholding  seizure  of  property  in  custody  of  one  representing 
court  without  authority;  Moran  y.  Sturges,  154  U.  S.  269,  274,  38  L. 
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985,  987,  14  S.  Ot  1022,  1024,  holding  United  States  District  Court 
not  required  to  wait  nntil  termination  of  proceedings  in  State 
conrt;  Mercantile,  etc.,  Ck>.  v.  I/amoiUe,  etc.,  R.  B.,  16  Blatchf.  327, 
F.  0.  9,432,  holding  United  States  courts  can  settle  question  of 
property  when  not  interfering  with  possession  of  State  court;  An- 
drews v.  Smith,  19  Blatchf.  104,  5  Fed.  837,  overruling  plea  as  to 
Jurisdiction  when  property  not  in  possession  of  State  court;  Irving 
V.  Hughes,  2  Bank.  Beg.  61  (20),  13  Fed.  Cas.  113,  holding  Federal 
court  may  enjoin  litigant  in  State  court  from  acting  contrary  to 
bankruptcy  law;  Sutherland  v.  Lake,  etc.,  Co.,  23  Fed.  Cas.  464,  9  N. 
B.  R.  311,  ordering  all  matters  pending  in  State  court  to  be  ad- 
Judged  in  original  suit;  Bumsey  v.  Town,  20  Fed.  563,  holding  as- 
signee filing  bond  in  one  court  does  not  exclude  Jurisdiction  of  other 
courts;  Merritt  v.  American,  etc.,  Co.,  79  Fed.  231,  49  U.  8.  App.  92, 
holding  suit  in  personam  in  one  court  not  preventing  suit  in  another 
court;  Animarium  Co.  v.  Bright,  82  Fed.  196,  holding  sheriff  not  guilty 
of  contempt  when  goods  had  left  custody  of  United  States  marshal; 
Gay  V.  Brierfleld,  etc.,  Co.,  94  Ala.  308,  309,  311,  318,  324,  33  Am.  St 
Bep.  126,  127,  129,  136,  11  So.  354,  355,  356,  359,  361,  16  L.  B.  A.  566, 
567,  570,  573,  reviewing  cases  and  holding  State  court  will  grant  such 
relief  as  not  interfering  with  jurisdiction  of  Federal  court;  Smith  v. 
Bauer,  9  Colo.  382,  12  Pac.  398,  holding  property  may  be  seized  in 
custody  of  United  States  marshal  where  consent  is  obtained;  Howe 
V.  Freeman,  14  Gray,  572,  holding  action  maintainable  in  State 
court  against  United  States  marshal. 

An  injunction  issued  by  one  court  to  restrain  proceeding's  of 
another  is  equally  objectionable  whether  it  be  addressed  to  the 
court  Itself  or  the  parties  before  it,  p.  625. 

Cited  and  approved  in  Central,  etc..  Bank  v.  Stevens,  169  U.  S 
463,  42  L.  818,  18  S.  Ct  414,  holding  State  court  cannot  restrain 
parties  from  proceedings  with  sale  under  decree  of  United  States 
Circuit  Court;  Yick  Wo  v.  Crowley,  11  Sawy.  425,  26  Fed.  209,  hold- 
ing national  courts  cannot  restrain  proceedings  of  State  court  by 
injunction  against  parties;  Wagner  v.  Drake,  31  Fed.  851,  holding 
prohibition  against  restraining  proceedings  in  State  courts  applies  to 
parties  before  the  court;  Dillon  v.  Kansas,  etc.,  B.  B.,  43  Fed.  Ill, 
refusing  to  restrain  petitioner  before  State  court;  Whitney  v.  Wilder, 
54  Fed.  555,  13  U.  S.  App.  180,  holding  practical  effect  of  enjoining 
administrator  was  to  stay  proceeding  in  court 

Injunction. —  Where  the  suit  pending  before  the  State  conrt  is 
not  one  in  bankruptcy,  the  Federal  courts  are  prohibited  by  the  acts 
of  Congress,  1793,  from  issuing  an  injunction  to  stay  the  proceed- 
ings of  a  State  court,  p.  625. 

Cited  and  followed  in  Orton  v.  Smith,  18  How.  266,  15  L.  395, 
refusing  injunction  where  title  is  in  litigation  in  court  of  concurrent 
jurisdiction;  Watson  v.  Jones,  13  Wall.  719,  20  L.  671,  refusing  In- 


729  Notes  on  U.  S.  Reports.  7  How.  626-646 

junction  to  prevent  taking  possession  of  property  under  decree  of 
Chancery  Conrt;  Dial  v.  Reynolds,  06  17.  S.  a41,  24  L.  644,  refusing 
to  enjoin  defendant  from  prosecuting  action  of  ejectment  In  State 
court;  In  re  Sawyer,  124  IT.  S.  220,  31  L.  409,  8  S.  Ct.  492,  holding 
United  States  Olrcult  Court  no  jurisdiction  to  restrain  proceed- 
ings of  State  board;  Ruggles  v.  Simonton,  3  Biss.  330,  F.  C.  12,120, 
holding  United  States  court  no  authority  to  restrain  execution  of 
process  of  State  court;  Chaffln  v.  St.  Louis,  4  Dill.  23,  F.  C.  2,572, 
refusing  to  Issue  Injunction  to  restrain  proceedings  In  State 
court;  Ylck  Wo  v.  Crowley,  11  Sawy.  424,  26  Fed.  208,  holding 
United  States  courts  had  no  authority  to  restrain  chief  of  police 
from  serrlng  warrants;  Dillon  v.  Kansas,  etc.,  R.  R.,  43  Fed.  Ill, 
refusing  to  enjoin  proceedings  In  State  court;  Whitney  v.  Wilder,  54 
Fed.  555,  13  U.  S.  App.  180,  the  prohibition  of  injunction  applies  to 
all  cases  where  State  courts  first  obtain  jurisdiction;  Relnach  v. 
Atlantic,  etc.,  R.  R.,  58  Fed.  44,  refusing  to  restrain  receiver  of 
State  court  from  Issuing  certificates;  Chicago,  etc..  Bank  v.  Bentz, 
59  Fed.  647,  refusing  to  enjoin  liquidators  of  corporation  from 
bringing  suit  In  State  court;  Edwards,  etc.,  Co.  v.  Sprague,  76  Me. 
62,  refusing  to  Issue  Injunction  to  stay  action  pending  in  State  court; 
Hill,  etc.,  Co.  V.  Providence,  etc.,  Co.,  113  Mass.  500,  501,  18  Am. 
Rep.  532,  533,  holding  action  of  United  States  district  judge  re- 
straining prosecution  of  damage  suit  a  nullity. 

Distinguished  In  Tuchman  v.  Welch,  42  Fed.  553,  holding  In- 
junction will  lie  to  restrain  proceedings  under  unconstitutional  act; 
Texas*  etc.,  R.  R.  v.  Kuteman,  54  Fed.  551,  13  U.  S.  App.  99, 
holding  Federal  courts  not  prohibited  from  restraining  suits  In 
State  court  not  yet  commenced;  Allen  v.  Buchanan,  97  Ala.  403,  38 
Am.  St.  Rep.  191,  11  So.  778,  holding  court  of  equity  has  power  to 
enjoin  person  within  its  jurisdiction  from  prosecuting  suits. 

7  How.  626-627,  12  K  847,  COLBY  v.  LEDDBN. 

Bankruptcy. —  AfHrmlng  preceding  case  of  Peck  y.  Jenness,  7 
How.  612-626. 

Cited  in  Galbralth  y.  Fisher,  22  Pa.  St  416,  holding  property  sold 
by  assignee  subject  to  attachment  liens  valid  by  State  laws. 

Distinguished  in  In  re  Brlnlcman,  7  Bank.  Reg.  437,  4  Fed.  Cas. 
151«  granting  injunction  restraining  sheriff  from  selling  pro];>erty  of 
bankrupt  under  decree  of  State  court 

7  How.  627-646,  12  L.  847,  SHAWAN  v.  WHERRITT. 

fraudulent  preferemoee. —  One  creditor  having  notice  that  his 
debtor  has  committed  an  act  of  bankruptcy  by  making  a  fraudu- 
lent conveyance,  or  of  his  Intention  to  take  the  benefit  of  the  act 
or  knowing  that  the  debtor  is  bankrupt  cannot  obtain  preference 
over  other  creditors,  either  by  accepting  payment  or  by  obtaining  a 
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lien  upon  the  debtor's  property,  but  all  such  payments  and  all  snch 
Hens  are  void;  accordingly  a  lien  thus  acquired  in  a  State  court  is 
invalid  and  the  creditor  must  account  to  the  assignee  for  the  pro- 
ceeds, pp.  644,  645. 

Oited  and  principle  followed  in  Buchanan  v.  Smith,  16  WalL  307, 
21  L.  286,  7  Bank.  Beg.  624,  holding  invalid  a  judgment  secured  by 
creditor  with  knowledge  of  debtor's  insolvency;  Graham  v.  Stark, 
3  Ben.  535,  3  Bank.  Reg.  370,  F.  0.  6,676,  holding  invalid  a  mort- 
gage given  to  creditor  who  had  notice  of  insolvency  of  mortgagor; 
In  re  Wallace,  Deady,  436,  F.  G.  17,094,  restraining  the  levying  of 
executions  issuing  out  of  State  court  against  property  of  bank- 
rupt; In  re  Black,  2  Ben.  207,  1  N.  B.  R.  (82)  363,  F.  O.  1,457,  order- 
ing the  return  to  assignee  of  property  seized  on  execution;  Seattle  v. 
Gardner,  4  Ben.  497,  499,  4  Bank.  Reg.  339,  840,  F.  G.  1,195,  holding 
creditor  with  knowledge  of  bankruptcy  could  not  obtain  valid  lien 
In  State  court;  Yanderhoof  v.  Bank  of  St  Paul,  1  Dill.  480,  6  N.  B.  R. 
274,  F.  G.  16,842,  holding  invalid,  lien  secured  by  Judgment  creditor 
without  resistance  on  part  of  insolvent  debtor;  Haskell  v.  Ingalls, 
1  Hask.  347,  6  N.  B.  R.  210,  F.  G.  6,193,  restraining  Judgment  cred- 
itor from  gaining  fraudulent  preference  by  sale  of  bankrupt's  prop- 
erty; Goodenow  v.  MiUiken,  1  Hask.  352,  F.  G.  5,536,  holding  as- 
signee could  recover  money  paid  by  debtor  to  creditor  as  a  fraudu- 
lent preference;  Perry  v.  Langley,  1  Bank.  Reg.  563,  19  Fed.  Gas. 
282,  entering  decree  in  bankruptcy  where  insolvent  debtor  assigned 
all  his  property;  Tuttle  v.  Truax,  1  Bank.  Reg.  602,  24  Fed.  Gas.  398, 
holding  mortgage  taken  to  secure  pre-existing  debt  void  as  a 
fraudulent  preference;  Grow  v.  Ballard,  2  Bank.  Reg.  196,  11  Fed. 
Gas.  88,  allowing  recovery  of  goods  by  assignee  alleged  to  have  been 
fraudulently  conveyed  by  bankrupt;  In  re  Gregg,  4  Bank.  Reg.  457, 
10  Fed.  Gas.  1191,  holding  void,  a  bill  of  sale  executed  by  insolvent 
debtor  to  attaching  creditor;  In  re  Lord,  5  Bank.  Reg.  332,  15  Fed. 
Gas.  878,  holding  judgments  entered  within  four  months  of  filing 
petition,  fraudulent  preferences;  Warren  v.  Delaware,  etc.,  R.  R., 
7  Bank.  Reg.  454,  29  Fed.  Gas.  272,  holding  judgments  and  executions 
issued  thereon  fraudulent  and  void  against  assignee;  Anshutz  v. 
Hoerr,  1  Fed.  695,  holding  action  maintainable  by  assignee  for  prop- 
erty sold  under  judgment  of  State  court 

Gited,  arguendo,  in  Baldwin  v.  Raplee,  4  Ben.  448,  F.  G.  801,  hold- 
ing unnecessary  to  discuss  effect  of  secret  lien  recorded  after  act  of 
bankruptcy;  In  re  Kingsbury,  3  Bank.  Reg.  (85)  323,  14  Fed.  Gas. 
584,  holding  a  preference  accepted  by  creditor  excludes  him  from 
proving  debt  Gited  in  note  to  Warren  v.  Delaware,  etc.,  R.  R.,  7 
Bank.  Reg.  458,  29  Fed.  Gas.  273,  holding  unnecessary  to  decide 
whether  acts  are  fraudulent  when  not  within  express  provision  of 
act 

Gited  approvingly  in  Gommercial  Bank  of  Manchester  v.  Buckner, 
20  How.  120,  15  L.  867,  holding    United    States    Oircuit    Gourt 
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without  jurisdiction  to  grant  relief  against  discharge  In  bank- 
ruptcy; Michaels  v.  Post,  21  WalL  428,  22  L.  526,  holding  the 
decree  of  the  District  Court  adjudging  debtor  a  bankrupt,  not  open 
to  collateral  attack;  Lamp,  etc.,  Go.  v.  Brass,  etc.,  Co.,  91  U.  S.  661, 
23  L.  338,  holding  decree  adjudging  a  corporation  bankrupt  cannot 
be  collaterally  attacked;  In  re  Wallace,  Deady,  434,  F.  G.  17,094, 
holding  decree  of  court  adjudging  debtor  a  bankrupt  binding  upon 
the  world;  In  re  Mallory,  1  Sawy.  93,  6  Bank.  Beg.  27,  F.  C.  8,991, 
holding  District  Court  in  bankruptcy  has  power  to  restrain  sheriff 
of  State  court;  Zahm  y.  Fry,  9  Bank.  Beg.  553,  30  Fed.  Cas.  906, 
holding  Federal  courts  have  power  to  set  aside  property  seized  on 
process  of  State  courts;  Sawyer  v.  Rector,  5  Dak.  Ter.  123,  37  N.  W. 
746,  holding  discharge  in  bankruptcy  a  complete  bar;  Boyd  v.  Olney, 
82  Ind.  806,  holding  decree  of  District  Court  discharging  bankrupt 
final;  Smith  v.  Brlnkerhoff,  6  N.  Y.  307,  holding  creditors  affected 
with  notice  who  purchased  notes  after  publication  of  notice;  Bank 
T.  Judson,  8  N.  Y.  268,  holding  records  reciting  fact  of  appearance 
of  party  yaUd  against  collateral  attack;  Hudson  y.  Bigham,  12 
Helsk.  65,  holding  decree  in  bankruptcy  concluslye  against  col- 
lateral attack;  Brown  y.  Causey,  56  Tex.  345,  presuming  creditors 
haye  notice  of  proceedings  when  notice  required  by  statute  Is  giyen; 
Thomas  y.  Jones,  39  Wis.  128,  holding  that  discharge  in  bankruptcy 
cannot  be  impeached  in  State  courts. 

Distinguished  in  In  re  Ayery  y.  Johann,  3  Bank.  Reg.  (36)  146,  4 
Bank.  Reg.  436,  2  Fed.  Cas.  251,  holding  District  Court  will  not  take 
Jurisdiction  on  petition  of  secured  creditor;  In  re  Dunkle,  7  Bank. 
Beg.  76,  8  Fed.  Cas.  58,  holding  adjudication  of  bankruptcy,  in 
inyitum,  not  concluslye  against  execution  creditor;  In  re  Thomas, 
23  Fed.  Cas.  934,  11  Bank.  Reg.  333,  334,  holding  under  act  of  1867, 
adjudication  of  bankruptcy  not  concluslye  as  to  creditors  not 
parties  to  proceeding;  Syester  y.  Brewer,  27  Md.  315,  holding  a  de- 
cree establishing  fraudulent  conyeyance  not  binding  on  one  not  a 
party  thereto. 

Erldeoice. —  Where  it  is  necessary  to  establish  the  facts  that  there 
was  a  debt  due  the  petitioning  creditor,  or  that  an  act  of  bankruptcy 
had  been  committed,  or  that  the  bankrupt  belonged  to  that  class 
liable  to  be  adjudged  a  bankrupt  in  inyitum,  in  order  to  support  th( 
decree  of  the  Bankruptcy  Court,  the  record  of  the  proceedings  in  such 
court  will  be  prima  fade  eyidence  that  these  facts  were  established, 
p.  648. 

Cited  to  this  point  in  In  re  Dunkle,  7  Bank.  Reg.  76,  8  Fed.  Cas. 
58,  holding  decree  In  bankruptcy  in  inyitum  not  concluslye  against 
execution  creditor. 

District  Court  haying  Jurisdiction  of  the  subject-matter  of  bank- 
ruptcy and  of  the  person  of  the  bankrupt,  its  decree  is  made  con- 
dnslye  eyidence  of  the  title  of  the  assignee,  p.  643. 
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7  How.  646-650,  12  L.  855,  SADLBB  v.  HOOVER. 

Certificate  of  division  merely  showing  that  the  court  was  not 
able  to  agree  in  opinion,  without  stating  question  at  issue,  is  not 
sufficient,  and  such  an  appeal  must  be  dismissed,  p.  649. 

Cited  and  followed  in  United  States  v.  WaddeU,  112  U.  S.  81,  82, 
28  L.  674,  5  S.  Ot  87,  remanding  case  where  division  on  demurrer 
was  certified  without  grounds  or  argument;  Waterville  v.  Van  Slyke, 
116  U.  S.  702,  29  L.  773,  6  S.  Gt.  623,  holding  each  question  certified 
must  present  a  clear  and  distinct  proposition  of  law;  Jewell  y. 
Knight,  123  U.  S.  433,  31  L.  193,  8  S.  Ct  194,  holding  question  of 
whether  sale  was  fraudulent,  involving  question  of  fact,  cannot  be 
referred;  Columbus  Watch  Co.  v.  Bobbins,  148  U.  S.  269,  37  L.  446. 
13  S.  Ct.  595,  holding  statement  that  different  Circuit  Courts  of 
Appeal  have  rendered  conflicting  decisions  not  a  request  for  instruc- 
tion; Bagg  V.  Detroit,  5  Mich.  70,  holding  under  Michigan  statute  the 
reference  must  be  on  purely  legal  questions  only;  Shoe  Co.  v.  Insur- 
ance Co.,  87  Tex.  114,  26  S.  W.  1064,  holding  the  very  question  to  be 
decided,  and  none  other,  to  be  referred. 

7  How.  650-658,  12  L.  857,  BABNABD  v.  GIBSON. 

Appeal  to  the  Supreme  Court  may  be  prosecuted  only  from  a 
final  decree,  and  this  rule  was  not  changed  by  the  decision  in 
Forgay  v.  Conrad,  6  How.  201,  12  L.  404,  pp.  656,  657. 

Cited  and  followed  in  Columbus  Watch  Co.  v.  Bobbins,  52  Fed. 
839,  6  IT.  S.  App.  275,  holding  appeal  from  interlocutory  injunction 
order  does  not  take  up  whole  case;  Marden  v.  Campbell,  etc.,  Co.,  67 
Fed.  813,  33  U.  S.  App.  123,  holding  appeal  from  interlocutory  order 
does  not  affect  right  of  appeal  from  final  decree;  Lock  wood  v. 
Wickes,  75  Fed.  119,  36  U.  S.  App.  321,  holding  decree  after  hearing 
and  ordering  perpetual  injunction  and  making  reference  to  master 
not  final  order.  Cited  with  approval  in  Potter  v.  Beal,  50  Fed.  863, 
6  IT.  S.  App.  49,  holding  the  question  of  finalty  is  not  determined  by 
the  name  given,  but  by  the  essence  of  order. 

Distinguished  in  Smith  v.  Vulcan  Iron  Works,  165  IT.  S.  524,  41 L. 
812, 17  S.  Ct  410,  and  Standard,  etc.,  Co.  v.  Crane,  etc.,  Co.,  76  Fed. 
780,  46  U.  S.  App.  411,  both  holding  that  right  of  appeal  from  in- 
terlocutory injunction  orders  was  first  given  by  the  act  of  1891, 
establishing  Circuit  Courts  of  Appeal;  Blchmond  v.  Atwood,  52 
Fed.  21,  5  U.  S.  App.  151,  17  L.  B.  A.  618,  construing  act  of  1891,  to 
give  appeal  from  injunction  order  at  any  stage  of  the  proceedings; 
Bissell,  etc.,  Co.  y.  Qoshen,  etc.,  Co.,  72  Fed.  548,  551,  43  U.  S.  App. 
47,  holding  order  modifying  interlocutory  injunction  order  appeal- 
able. 

Final  Judgments.—  A  decree  in  patent  suit  granting  perpetual  in- 
junction, and  referring  to  a  master  in  chancery  the  question  of 
damages  and  accounting,  and  particularly  withholding  an  order  for 
costs,  is  not  final,  pp.  657,  658. 
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Cited  and  principle  followed  in  Humiston  v.  Stalnthorp,  2  Wall. 
110,  17  L.  906,  holding  snch  a  decree  not  final:  Grant  v.  Phoenix 
Ins.  Co.,  106  U.  8.  431,  27  L.  238,  1  S.  Ct  416,  holding  a  decree  is 
not  final  for  appellate  Jurisdiction  unless  upon  affirmance  nothing 
remains  but  its  execution;  Keystone  Iron  Co.  v.  Martin,  132  U.  S. 
03,  95,  33  L.  276,  10  S.  Ct  32,  33,  collecting  cases,  and  holding  in 
action  for  trespass  a  decree  ordering  perpetual  injunction  with  ref- 
erence to  a  master  for  accounting  and  damages  not  final;  McGour- 
key  V.  Toledo,  etc.,  B.  R.,  146  U.  S.  645,  36  L.  1083,  13  S.  Ct.  172, 
holding  decree  ordering  receiver  to  deliver  certain  property  to  in- 
tervenor  not  final;  Potter  v.  Mack,  19  Fed.  Cas.  1166,  and  Reeves  v. 
Keystone  Bldg.  Co.,  20  Fed.  Cas.  472,  both  holding  no  appeal  lies 
where  reference  Is  made  to  a  master  for  accounting  until  the  com- 
ing of  his  report;  Bumford,  etc..  Works  v.  Hecker,  20  Fed.  Cas.  1846, 
Harmon  v.  Struthers,  48  Fed.  261,  and  Brush,  etc.,  Co.  v.  Western 
Klec.  Co.,  76  Fed.  764,  46  U.  S.  App.  356,  all  holding  such  decree 
not  being  final  does  not  make  the  question  of  novelty  res  Judicata; 
Bandle  v.  Boyd,  73  Ala.  286,  holding  decree  sustaining  demurrer  on 
certain  parties  in  foreclosure  suit  not  final;  Bellamy  v.  Bellamy,  4 
Fla.  263,  holding  an  order  requiring  anything  to  be  done  which  may 
be  the  subject  of  exception  is  not  final;  Lamp,  etc.,  Co.  v.  Oil,  etc., 
Co.,  41  Ohio  St.  292,  holding  default  decree  not  decision  sustaining 
the  letters-patent.  See  valuable  note  on  the  distinctive  features  of 
final  and  interlocutory  decrees,  60  Am.  Dec.  429. 

Denied  in  Standard,  etc.,  Co.  v.  Crane,  etc.,  Co.,  76  Fed.  780,  793, 
46  IT.  S.  App.  411,  holding,  under  act  of  1891,  such  a  decree  is  ap- 
pealable as  a  final,  and  not  as  an  interlocutory,  decree. 

Injunction.— Unless  the  defendant  is  unable  to  respond  in  dam- 
ages an  injunction  should  be  suspended  pending  report  of  master 
to  whom  is  referred  question  of  accounting  and  damages  or  in- 
fringement of  patent,  where  such  injunction  will  work  irremediable 
hardship  upon  defendant  before  he  can  appeal,  p.  668. 

Cited  and  followed  in  Hoe  v.  Boston,  etc.,  Corporation,  14  Fed. 
916,  denying  preliminary  injunction  of  no  advantage  to  plaintlffB, 
except  to  coerce  settlement  of  royalty.  Approved  in  Nacoochee,  etc., 
Co.  V.  Davis,  40  Ga.  319,  holding  bill  of  exceptions  on  order  dis- 
solving injunction  does  not  act  as  supersedeas. 

Distinguished  in  Brown  v.  Deere,  2  McCrary,  428,  6  Fed.  490, 
holding  suspension  of  Interlocutory  injunction  until  accounting  is 
had  is  discretionary;  Consolidated,  etc.,  Co.  v.  Coombs,  39  Fed.  804, 
holding  where  defendant  used  but  one  machine  and  patented  device 
might  be  readily  removed  injunction  would  not  be  stayed;  Campbell, 
etc.,  Co.  V.  Manhattan  By.,  49  Fed.  933,  stating  facts  under  which 
injunction  for  patent  infringement  cannot  be  avoided;  Ladd  v.  Ox- 
nard,  75  Fed.  733,  holding  under  certain  facts  preliminary  injunc- 
tion for  copyright  infringement  grantable  only  on  condition. 
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7  How.  658-660,  12  L.  860,  UNITED  8TATBS  ▼.  BOISDORBTS 
HEIRS. 
Bules  of  court—  Forty-third  rale  of  the  Supreme  Ck>urt,  reanlring 
illing  of  transcript  within  first  six  days  of  the  term,  does  not  operate 
where  a  decree  1b  entered  less  than  thirty  days  before  the  term, 
p.  668. 

No  dtationa. 

7  How.  660-«l,  12  Ii.  861,  MISSOURI  ¥•  IOWA- 

IxL  boundary  suits  between  two  States,  parties  should  plead  by 
bill  and  cross-bill  offering  an  opportunity  to  the  court  of  making  an 
affirmative  decree  for  one  side  or  the  other,  giving  the  court  Juris- 
diction of  the  whole  case,  and  establishing  by  its  authority  a  dis- 
puted line  which  it  will  have  permanently  marked  by  commission- 
ers of  its  own  appointment,  p.  667. 

Oited  and  followed  in  Cockrell  v.  Warner,  14  Ark.  857,  and  Rad- 
cliffe  V.  Scruggs,  46  Ark.  102,  both  holding  where  defendant  filed 
cross-bill  <m  equitable  grounds  it  supplied  defects  in  Jurisdiction  on 
original  bill;  Bethel  v.  Albany,  65  Me.  203,  holding  decision  of  com- 
missioners to  mark  common  lines  between  towns  conclusive. 

EstoppeL— Where  the  Federal  government  by  acts  of  Ck>ngreB8, 
treaties  and  decisions  of  courts,  recognized  a  certain  State  boundary 
line,  its  successor  is  bound  by  that  recognition,  pp.  667,  672,  673,  674. 

Missouri.—  The  western  and  northern  boundary  lines  of  the  State 
of  Missouri,  as  delBcrlbed  in  the  first  article  of  the  Constitution 
of  that  State,  adopted  in  1820,  do  not  control  lines  marked  on  the 
ground  by  Federal  authority  und^  Indian  treaties  prior  thereto, 
pp.  669,  670,  671,  672. 

Cited  and  relied  upon  in  Knowles  v.  Toothaker,  58  Me.  174,  hold- 
ing where  line  noted  in  deed  is  established  on  ground,  and  recog- 
nized as  so  established.  It  is  conclusive;  Kellogg  v.  Smith,  7  Cush. 
382,  holding  where  Indian  line  was  described  as  due  west,  while 
line  on  ground  varied  therefrom,  the  marked  line  controlled;  Hall  v. 
Davis,  36  N.  H.  571,  holding  boundaries  marked  on  the  land  govern 
courses  and  distances;  Freeholders  of  Union  v.  Freeholders  of  Es- 
sex, 43  N.  J.  L.  309,  holding  until  reliable  mark  can  be  found  to  in- 
dicate statutory  line,  that  recognized  In  the  vicinity  controls. 

MissourL— The  northern  boundary  by  Indian  line  had  its  ter- 
mination at  Des  Moines  rapids,  a  well-knovm  landmark  in  the  Mis- 
sissippi river.  By  the  Constitution  of  Missouri  this  was  changed 
to  "  Rapids  of  the  river  Des  Moines."  There  being  no  noticeable 
rapids  in  that  river,  it  was  held  that  the  line  as  OTlglnally  marked 
controlled,  pp.  674,  675,  676. 

Supreme  Court  has  Jurisdiction  of  controversies  betwe^i  the 
States  concerning  their  boundaries,  p.  677. 
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Cited  and  followed  in  Virginia  ▼.  West  Virginia,  11  Wall.  64,  20 
li.  71,  holding  Supreme  Court  has  original  jurisdiction  under  Con- 
stitution of  such  controversies;  United  States  v.  Texas.  143  U.  S. 
640,  648,  36  L.  291,  294,  12  S.  Ct  491,  494,  affirming  such  jurlsdie- 
tlon  in  suit  to  determine  boundary  between  a  State  and  territory. 

Distinguished  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  288,  32 
li.  242,  8  S.  Ot  1373,  refusing  jurisdiction  of  action  by  State  upon 
Judgment  against  citizen  of  another  State  for  a  penalty. 

Iowa.— The  southern  boundary  line  of  Iowa  is  coincident  with 
and  dependent  upon  the  northern  boundary  line  of  Missouri,  p.  679. 

MiasourL— The  original  western  boundary  line  of  Missouri  was 
upon  an  Indian  line  running  north  and  south  through  a  point  at  the 
Junction  of  the  Missouri  and  Kansas  rivers,  but  by  act  of  Congress 
of  June  7,  1836,  which  took  effect  in  March,  1837,  the  territory  lying 
west  of  that  line  and  between  it  and  the  Missouri  river  was  added 
to  the  State,  p.  679. 

Cited  in  St.  Joseph,  etc.,  B.  R.  Co.  y.  Deverauz,  41  Fed.  18,  and 
Cooley  v.  Golden,  52  Mo.  App.  233,  holding  that  the  west  boundary 
of  Missouri  was  fixed,  not  at  the  east  bank  of  the  Missouri  river* 
but  at  Its  middle. 

7  How.  681-693,  12  L.  870.  JONBS  v.  UNITED  STATES. 

Postmasters.—  Act  of  Congress  of  1825,  which  exonerates  the  sure- 
ties of  postmasters,  if  balances  are  not  sued  for  within  two  years 
after  default,  will  not  be  construed  to  require  that  quarterly  bal- 
ances should  at  all  events,  and  in  opposition  to  the  will  of  the  par- 
ties, justly  inferred  from  their  conduct,  remain  open  and  unsatis- 
fied, to  become  the  subjects  of  future  contest,  pp.  687,  688. 

Followed  and  applied  in  United  States  v.  Kershner,  1  Bond,  436, 
437,  F.  C.  15,527,  holding  that  payments  might  be  applied  to  distin- 
guish previous  quarter's  balance. 

Distinguished  in  United  States  v.  Marks'  Sureties,  3  Wall.  Jr.  359, 
F.  C.  15,722,  holding  sureties  discharged  unless  suit  is  commenced 
witliin  two  years  of  first  default 

Ai>plication  of  payments.— General  rule  is  that  the  party  pay- 
ing may  direct  to  what  the  application  is  to  be  made.  If  he  waives 
his  right,  the  party  receiving  may  direct  the  object  of  appropria- 
tion. If  both  are  silent,  the  law  must  decide  to  what  a  payment 
on  account  applies,  p.  688. 

Cited  and  followed  in  Schuelenburg  v.  Martin,  1  McCrary,  351,  2 
Fed.  750,  holding  where  no  application  is  made  chancellor  may 
apply  payment  to  unsecured  portion  of  account;  United  States  v. 
Kershner,  1  Bond,  436,  437,  F.  C.  15,527,  holding  postmaster-general 
may  apply  payments  from  postmasters  upon  prior  quarters'  bal- 
ances; Bobe's  Heirs  v.  Stickney,  36  Ala.  495,  Dunnington  v.  Kirk, 
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67  Ark.  698,  22  S.  W.  431,  AUen  v.  Brown,  39  Iowa,  332,  Neidig  v. 
Whiteford,  29  Md.  187,  State  v.  Hill,  47  Neb.  517,  66  N.  W.  553, 
Baymond  v.  Newman,  122  N.  G.  64,  29  S.  E.  354,  and  State  v.  Chad- 
wick,  10  Or.  432,  all  holding  that  on  a  general  payment,  where  no 
application  Is  made  by  either  party,  the  law  will  apply  it  to  the 
earliest  item  of  indebtedness.  Cited  with  approval  in  Haynes  v. 
Waite,  14  GaL  449,  holding  if  debtor  fails  to  make  application,  cred- 
itor may  do  so  at  any  time  before  suit 

Distinguished  in  State  v.  Middleton  Sureties,  57  Tex.  190,  holding 
taxes  collected  and  paid  the  treasury  department  cannot  lawfully 
be  applied  to  foreign  account 

Official  bonds  executed  at  different  times  with  distinct  sets  of 
sureties  are  to  be  credited  and  charged  with  iMiyments  and  balances 
respectively  accruing  during  their  lives,  and  neither  misfeasance  nor 
non-feasance  of  the  principal,  nor  any  cause  of  responsibility  oc- 
curring within  the  period  for  which  one  set  of  sureties  have  under- 
taken, can  be  transferred  to  the  period  for  which  alone  another  set 
have  made  themselves  answerable,  pp.  688,  689,  690,  691. 

Gited  and  followed  in  United  States  v.  Morgan,  28  Fed.  51,  affirmed 
in  35  Fed.  490,  both  holding  that  by  no  act  of  the  officer  or  treasury 
department  can  official  moneys,  collected  during  one  term,  be  applied 
to  accounts  of  another  term  to  detriment  of  sureties;  Pickering  v. 
Day,  2  DeL  Oh.  367,  affirmed  in  3  Houst  538,  541,  95  Am.  Dec.  310, 
812,  holding  where  there  were  several  bonds  each  would  be  credited 
for  moneys  respectively  collected,  due  and  paid  under  them;  State 
Y.  Middleton  Sureties,  57  Tex.  190,  holding  taxes  collected  and  paid 
to  treasury  department  cannot  lawfully  be  applied  to  former  ac- 
counts. Gited  with  approval  in  Patterson  v.  Bank,  26  Or.  621«  38 
Pac.  820,  holding  accommodation  maker  after  termination  of  lia- 
bility cannot  claim  diminution  out  of  proceeds  of  future  advances; 
Anderson  Go.  v.  Hays,  99  Tenn.  550,  42  S.  W.  268,  holding  audit 
should  show  liability  for  each  term,  but  sureties  must  prove  mis- 
application. 

Distinguished  in  United  States  v.  Honsman,  70  Fed.  583,  44  U.  S. 
App.  171,  holding  application  to  old  deficit  correct  on  failure  to  show 
misapplication;  United  States  v.  Bicket,  24  Fed.  Gas.  1143,  holding 
payment  of  taxes  without  appropriation  was  rightfully  applied  to 
back  taxes. 

Miscellaneous.—  Gited  generally  in  United  States  v.  Harrill,  McAlL 
246,  249,  F.  G.  16,310,  holding  transcripts  from  departments  at  Wash- 
ington evidence  of  indebtedness  of  public  debtors;  United  States  v. 
Ballardf  3  McLean,  470,  F.  0.  14,507,  holding  an  act  providing  stat- 
utes of  limitations  for  crimes  applies  as  well  to  offenses  created 
after  as  before  the  act 

7  How.  693-706,  12  L.  875,  HABBIS  v.  WALL 

Depositions.— Authority  to  take  depositions  de  bene  esse  is  in 
derogation  of  the  common  law,  and  to  be  strictly  construed;  all  the 


787  Notes  on  TJ.  S.  Beporta.  7  How.  698-706 

reqnisitloiui  of  the  law  miiit»  therefore,  appear  ap<«  the  certificate 
to  have  been  complied  with  before  snch  testimony  Is  admissible, 
pp.  704b  706. 

Z^epositlona.— The  conditions  under  which  a  party  Is  permitted, 
and  a  magistrate  authorized,  to  take  depositions  under  the  thirtieth 
section  of  the  Judiciary  act  are,  first,  that  the  witness  lives  at 
a  greater  distance  from  the  place  of  trial  than  100  miles;  second, 
or  l8  bound  on  a  voyage  to  sea;  third,  or  is  about  to  go  out  of  the 
United  States;  fourth,  or  out  of  such  district  to  a  greater  distance 
from  the  place  of  trial  than  100  miles,  before  the  time  of  trial; 
fifth,  or  is  ancient  or  very  Infirm,  p.  704. 

Oited  and  followed  in  Texas,  etc.,  Ry.  v.  Wilder,  92  Fed.  958,  re- 
fusing to  allow  deposition  to  be  read  or  removed  to  Federal  court 
If  witness  could  have  been  procured  in  State  court. 

Distinguished  in  Bird  v.  Halsey,  87  Fed.  677,  holding  provisions 
of  statute  have  no  application  to  foreign  depositions. 

Deiwsitioxis  must  be  accompanied  by  certificate  of  magistrate 
showing  reasons  of  their  being  taken,  and  of  the  notice,  if  any, 
given  to  the  opposite  party,  p.  704. 

Cited  and  followed  in  In  re  Thomas,  86  Fed.  828,  holding  typewrit- 
ten narrative  deposition  should  be  suppressed  where  certificate  fails 
to  show  in  whose  writing  it  was;  Patterson  v.  Fagan,  88  Mo.  80, 
holding  where  certificate  does  not  show  statutory  notice  It  cannot 
be  read;  United  States  v.  Julian,  162  U.  S.  826,  40  L.  966,  16  S.  Gt 
801,  cited  and  holding  the  jurat  is  not  the  certificate,  and  the  com- 
missioner is  entitled  to  separate  fee  therefor. 

Depositions  to  be  entitled  to  be  read  must,  at  the  time  of  trial 
be  accompanied  by  showing, —  first,  either  the  witness  is  dead;  sec- 
ond, or  gone  out  of  the  United  States;  third,  or  to  a  greater  distance 
than  100  miles  from  the  place  where  the  court  is  sitting;  fourth,  or 
that,  by  reason  of  age,  sickness,  or  bodily  infirmity,  he  is  unable  to 
travel  and  appear  at  court,  p.  704. 

Distinguished  in  Whitford  v.  Olark  Oo.,  119  U.  S.  624,  80  L.  600, 
7  S.  Ot  807,  presuming  a  witness  residing  more  than  100  miles 
away  continues  to  live  at  the  same  place. 

XstoppeL— When  parties,  with  a  full  knowledge  of  the  contents 
of  a  deposition,  agree  that  it  shall  be  read  to  the  Jury,  they  have 
no  right  to  complain  of  the  court  for  not  excluding  from  the  con- 
sideration of  the  Jury  the  very  matter  which  they  have  agreed 
should  be  read  to  them;  but  the  presence  of  the  adverse  party  by 
his  attorney,  who  declined  to  take  any  part  in  the  proceedings, 
cannot  amount  to  a  waiver  to  an  objection  to  the  want  of  authority 
apparent  on  the  face  of  the  certificate,  p.  706. 

Oited  and  foUowed  in  Williams  v.  Banks,  6  Md.  202,  holding  pres- 
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ence  of  adverse  iMirty  by  counsel  may  waive  irregularity  as  to  time 
of  taking. 

If  defendant  plead  several  pleas  in  bar,  either  of  which  is  a  de- 
fense to  the  whole  action,  and  one  be  found  in  his  favor,  he  is  en- 
titled to  Jndgm^it,  p.  706. 

Appeal  and  error.— Where  the  record  does  not  show  any  Judg- 
ment on  demurrer,  and  the  judgment  upon  the  whole  case  appears 
sufficient,  it  is  presumed  that  the  demurrer  has  been  disposed  of, 
p.  705. 

Cited  and  followed  in  Townsend  v.  Jemison,  7  How.  719,  12  L. 
886,  presuming  a  demurrer  was  withdrawn  when  not  shown  upon 
the  record  to  have  been  passed  upcm. 

7  How.  706-725,  12  L.  880,  TOWNSEND  v.  JEMISON. 

^TBAstice, —  Where  several  pleas  are  filed,  and  some  terminate  in  a 
demurrer  and  others  in  an  issue  to  the  jury,  they  should  all,  as  a 
general  rule,  unless  waived  or  withdrawn,  be  in  some  way  disposed 
of  by  the  court,  p.  715. 

Practice.— An  issue  of  law  should  be  heard  and  decided  before 
an  issue  of  fact,  where  both  exist;  if  the  latter  is  tried  first,  It  must 
be  presumed  that  the  issue  of  law  has  been  waived,  pp.  715,  717,  71& 

Cited  and  followed  in  MorseU  v.  HaU,  13  How.  215»  14  L.  118, 
holding  refusal  or  omission  to  join  issue  on  demurrer  a  waiver  of 
plea  demurred  to. 

Pleading  and  practice.—  While  the  defense  under  the  statute  of 
frauds  may  be  set  up  by  a  special  plea,  objections  to  evidence  may 
be  made  under  it  upon  trial  of  the  general  issue,  and  a  ruling  on 
such  objections  is  as  effective  as  judgment  on  a  special  plea,  p.  716. 

Practice.— Wh^re  one  material  issue  is  decided  going  to  the 
whole  declaration,  it  is  of  no  consequence  how  an  immaterial  issue 
going  to  only  part  of  it  is  found,  if  no  injury  be  done  by  it  to  either 
party,  pp.  717,  722. 

Cited  and  followed  in  Bond  v.  Dustin,  112  U.  S.  609,  28  L.  837, 
6  S.  Ct  299,  declaring  statutory  provision  that  verdict  on  several 
accounts  will  not  be  disturbed  if  one  Is  good;  Wade  v.  Doyle,  17  Fla. 
527,  holding  on  demurrer  to  replication  to  several  pleas,  one  good 
plea  supports  judgment 

Appeal  and  error.—  One  cannot  be  allowed  to  take  advantage  of 
his  own  wrong  or  inattention,  nor  may  parties  lie  by  and  not  take 
exceptions  and  afterwards  reverse  judgments  for  omissions  which, 
if  noticed  at  the  time,  would  have  been  corrected,  pp.  718,  721,  722. 

Trial  —  Presumptions. —  It  is  presumed  that  justice  is  adminis- 
tered in  its  ordinary  form,  hence  that  an  issue  of  law  has  been  dis- 
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posed  of  in  some  manner  prior  to  a  trial  upon  the  merits,  pp.  718, 
719,  720. 

Cited  and  foUowed  in  Sturges  v.  Carter,  114  U.  S.  623,  29  L.  244, 
6  S.  Ct.  1020,  presuming  judgment  of  Circuit  Court  correct  unless 
contrary  is  shown;  Fowler  v.  Equitable  Trust  Co.,  141  U.  S.  394, 
35  L.  788,  12  S.  Ct  2,  presuming  facts  existed  Justifying  action  of 
lower  court;  Hazen  ▼.  Beed,  30  Mich.  332,  presuming  regularity  of 
proceedings  in  foreclosure  suit. 

Appeal  and  etrror.—  The  thirty-second  section  of  the  Judiciary  act 
forbids  a  reversal  of  the  Judgment  on  account  of  the  omission  of 
the  clerk  to  keep  a  formal  record,  p.  720. 

Cited  and  f oUowed  in  Aurora  City  v.  West,  7  Wall.  94,  19  L.  46, 
holding  rule  that  Judgment  will  be  given  against  party  who  com- 
mits first  fault,  does  not  apply  to  fault  of  form. 

Pleading  and  practice.—  Where  plea  was  bad,  and  demurrer  was 
to  a  replication  to  this  bad  plea,  the  first  fault  in  pleading  was  cohi- 
mitted  by  the  defendant,  and  Judgment  against  him  is  proper,  pp. 
722,723. 

Distinguished  in  Aurora  City  v.  West,  7  Wall.  94,  19  L.  46,  holding 
rule  that  Judgment  will  be  given  against  party  who  commits  first 
fault,  does  not  apply  to  fault  of  form. 

Statute  of  frauds.— Where  J.  took  up  note  of  T.,  given  for  the 
benefit  of  another,  the  suit  was  one  for  money  advanced,  and  was 
not  barred  by  the  statute  of  frauds  on  the  theory  that  it  was  paid 
for  the  benefit  of  the  stranger,  pp.  722,  723. 

Appeal  and  error.—  Where  a  reversal  will  be  of  no  benefit  to  the 
appellant,  because  the  same  Judgment  must  be  entered  on  retrial, 
the  original  Judgment  will  be  affirmed,  p.  724. 

Appeal  and  error.— All  presumptions  are  in  favor  of  the  regu- 
larity of  the  Judgment  appealed  from,  and  where  the  defendant 
waited  three  years  after  Judgment  before  prosecuting  his  writ  of 
error,  he  is  not  entitled  to  any  peculiar  favor,  p.  724. 

Cited  and  followed  in  Sturges  v.  Carter,  114  U.  S.  623,  29  L.  244, 

6  S.  Ct  1020,  presuming  Judgment  of  Circuit  Court  correct,  unless 
contrary  is  shown. 

7  How.  726-729,  12  K  889,  HARDEMAN  v.  HARBIS. 

Bqulty  pleading. —  If  an  exception  be  taken  to  an  answer  in  chan- 
cery upon  the  ground  that  certain  allegations  in  a  bill  are  neither 
answered,  admitted  nor  denied,  the  omission  to  answer  the  allega- 
tions is  not  a  good  ground  for  exception  to  the  answer,  if  not  ma- 
terial, p.  728. 

Cited  and  followed  in  Brown  v.  Pierce,  7  Wall.  212,  19  L.  136, 
examining  facts  under  an  answer  by  a  Judgment  creditor  of  grantee 
under  voidable  conveyance. 
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Slavoy. —  The  fftct  tbat  notes  were  given  for  purchase  of  slayea 
brought  into  Mississippi,  after  the  1st  day  of  May,  1833,  is  no  de- 
fense to  a  suit  on  such  notes,  the  answp^  to  a  bill  setting  up  those 
facts  haying  omitted  to  notice  the  allegation,  such  omission  was  not 
a  good  ground  for  exception,  p.  728. 

Gited,  arguendo,  in  State  v.  Buckley,  64  Ala.  610,  holding  after  the 
adoption  of  the  Oonstitntion  of  1876,  impeachment  existed  only  ss 
therein  provided. 

Equity  pleading. —  Where  the  allegation  in  a  bill  was  that  the 
complainants  were  only  sureties,  and  their  principal  was  insolvent, 
the  answer  was  not  Justly  subject  to  exception  for  omitting  to  notice 
it  The  fact  in  no  way  strengthened  the  equity  of  the  oomplalnants, 
p.  720. 

7  How.  720-788,  12  L.  800,  OUTLBB  v.  BAB. 

Jurisdiction. —  Consent  of  parties  cannot  give  Jurisdiction,  and 
the  Supreme  Oourt  will  talce  notice  of  the  want  of  Jurisdiction  of  the 
lower  court  without  waiting  for  an  objection  from  either  party, 
p.  781. 

Oited  in  Mansfield,  etc.,  B.  B.  y.  Swan,  111  U.  S.  884,  28  L.  464,  4 
&  Ot  512,  holding  Judicial  power  of  United  States  must  not  be 
exerted  in  a  case  to  which  it  does  not  extend;  Van  Antwerp  v.  Hul- 
burd»  7  Blatchf.  442,  F.  a  16,826,  declining  jurisdiction  of  suit  to 
interfere  with  duties  of  United  States  treasxirer;  Bx  parte  Des 
Bochers,  McAlL  71,  F.  O.  8,824,  applying  principle  in  case  of  habeas 
corpus.  Oited  with  approval  in  dissenting  opinion,  Dred  Scott  v. 
Sandford,  10  How.  667,  16  L.  768,  majority  holding  upon  writ  of 
error  the  record  of  all  proceedings  is  brought  before  this  court,  and 
is  open  to  its  inspection. 

Admiralty  has  Jurisdiction  where  the  vessel  or  the  cargo  is  sub- 
ject to  a  lien  created  by  the  maritime  law,  and  when  the  lien  is 
attached  to  the  vessel  or  cargo,  it  will,  until  it  is  discharged,  adhere 
to  the  property  in  the  hands  of  third  persons,  and  will  follow  the 
proceeds,  in  certain  cases,  in  the  hands  of  assignees,  p.  73L 

Oited  and  followed  in  Bads  v.  The  H.  D.  Bacon,  Newb.  277,  F.  0. 
4,282,  holding  a  lien  exists  for  salvage  services  upon  property  saved; 
The  Lewellen,  4  Biss.  160,  F.  0.  8,307,  holding  United  States  District 
Oourts  have  exclusive  original  Jurisdiction  of  all  civil  cases  of  sd^ 
miralty  and  maritime  Jurisdiction;  Niclcerson  v.  John  Perkins,  8 
Ware,  05,  F.  O.  10,262,  holding  the  lien  of  salvors  is  a  maritime 
lien  not  depending  on  possession;  The  Sarah  Jane,  1  Low.  204,  F.  0. 
12,840,  holding  admiralty  has  Jurisdiction  of  libel  for  yyages,  although 
earned  in  one  State;  Hatch  y.  Steamboat  Boston,  8  Fed.  810,  holding 
suit  for  debt  against  owners  did  not  release  statutory  lien  on 
boat;  The  Sterling,  20  Fed.  762,  holding  salvage  lien  not  waived 
by  allowing  owner  possession  of  vessel;  The  Boanoke,  60  Fed.  577, 
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holding  Hen  of  salvor  does  not  depend  upon  possession;  Morse  y. 
Pomeroy  Goal  Oo.,  75  Fed.  429,  holding  cargo  liable  for  salvage, 
whether  called  general  average  or  not 

Cited  with  approval  In  The  Monte  A.,  12  Fed.  885,  holding  a  Judg- 
ment In  personam  cannot  ordinarily  be  entered  in  a  suit  in  rem; 
Vandewater  v.  S.  S.  Yankee  Blade,  McAlL  11,  F.  0.  16,847,  holding 
maritime  liens  will  not  be  extended  by  implication;  HIU  v.  The 
€k)lden  Gate,  12  Fed.  Gas.  162,  holding  an  admiralty  sale  can  alone 
pass  title  to  a  vessel  discharged  of  lien;  Oologardt  v.  Anna,  18  Fed. 
Gael.  744,  reserving  opinion  as  to  whether  admiralty  has  Jurisdiction 
of  proceeding  in  rem  for  general  average. 

Admiralty  Jurisdiction  —  General  average. —  Party  entitled  to 
contribution  has  no  absolute  lien  upon  the  goods  liable  to  contrib- 
ute. The  owner  is  liable,  because,  at  the  time  he  receives  the 
goods,  they  are  bound  to  share  in  the  loss  of  other  property  by  which 
they  have  been  saved;  and  he  is  not  entitled  to  demand  them  until 
the  contribution  has  been  paid,  hence,  as  this  lien  upon  his  goods  Is 
discharged  by  the  delivery,  the  common  law,  and  not  the  marine 
law.  Implies  a  promise  that  he  will  pay  it,  pp.  731,  782. 

Cited  in  Bags  of  Linseed,  1  Black,  118,  17  L.  88,  holding  Uen  of 
shipowner  lost  by  unconditional  delivery  of  goods  to  consignee; 
Beane  v.  The  Mayurka,  2  Curt  77,  F.  0.  1,175,  holding  there  is  no 
maritime  lien  created  by  a  general  average  loss;  The  Congress,  1 
Blss.  44,  45,  F.  C.  8,099,  holding  the  court  In  admiralty  will  not  en- 
tertain Jurisdiction  in  cases  of  general  average  unless  all  parties  are 
before  it;  Young  v.  Orpheus,  2  Oliflf.  89,  F.  0.  18,169.  holding  con- 
tract to  furnish  materials  for  construction  of  vessel  not  within  ad- 
miralty Jurisdiction;  Cheraw,  etc.,  R.  R.  v.  Broadnax,  109  Pa.  St. 
440,  58  Am.  Rep.  786,  1  Atl.  281,  both  holding  master  had  possessory 
lien  upon  cargo  for  general  average. 

Cited  with  approval  in  dissenting  opinion,  Dupont  v.  Vance,  19 
How.  178,  15  L.  585,  majority  holding  the  owner  of  cargo  Jettisoned 
has  maritime  Uen  on  vessel  for  general  average  contribution;  Kellum 
V.  Bmerson,  2  Curt.  88,  F.  C.  7,669,  holding  admiralty  has  not  Juris- 
diction over  libel  asserting  equitable  title  to  one-fourth  of  a  vessel; 
Gloucester  Ins.  Co.  v.  Younger,  2  Curt  883,  884,  F.  C.  5,487,  holding, 
until  contrary  decision  is  made,  admiralty  has  Jurisdiction  over 
marine  Insurance;  The  Ranler,  Deady,  441,  F.  C.  11,565,  holding 
United  States  has  no  lien  for  violation  of  certain  acts  until  seizure; 
Wenberg  v.  Cargo  of  Mineral  Phosphate,  15  Fed.  286,  holding  ad- 
miralty has  no  Jurisdiction  of  petitory  suits  based  upon  breach  of 
trust;  Cranston  v.  Cargo  of  Coal,  22  Fed.  615,  holding  lien  for  freight 
depends  upon  detention  of  goods  until  freight  is  paid. 

Distinguished  in  Rail!  v.  Troop,  157  TJ.  S.  400,  89  L.  749,  16  S.  Ct 
662,  collecting  cases  and  holding  loss  without  direction  of  master  by 
scuttling  of  ship  by  port  authorities  not  general  average  loss.  Cited 
and  distinguished  in  Dike  v.  The  St  Joseph,  6  McLean,  574,  575, 
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576,  F.  0.  3,908,  holding  contribution  upon  general  average  may  be 
required  under  maritime  Jurisdiction;  De  Leon  v.  Leltch,  65  Fed. 
1004,  holding  where  bond  for  salvage  Is  given.  Admiralty  Court  has 
jurisdiction  of  libel  In  personam  thereon. 

Disapproved  In  Coast  Wrecking  Oo.  v.  Phoenix  Ins.  Co.,  7  Fed. 
242,  declaring  principal  case  overruled  In  Insurance  Co.  v.  Dunham, 
11  WalL  1,  20  L.  90;  San  Fernando  v.  Jackson,  12  Fed.  342,  holding 
general  average  comes  under  head  of  maritime  obligations,  and  Is 
within  admiralty  jurisdiction;  The  Gilbert  Knapp,  37  Fed.  210,  hold- 
ing the  true  criterion  of  admiralty  jurisdiction  as  to  contracts  is 
their  nature  and  subject-matter;  Fire  Underwriters  v.  Melchers,  45 
Fed.  645,  declaring  principal  case  overruled;  Haller  v.  Fox,  51  Fed. 
299,  300,  declaring  principal  case  overruled;  Morse  v.  Pomeroy  Coal 
Co.,  75  Fed.  429,  holding  cargo  liable  for  salvage,  whether  called 
general  average  or  not;  Wellman  v.  Morse,  76  Fed.  575,  576,  33  U.  S. 
App.  610,  holding  Uen  for  general  average  recognized  by  admiralty 
law  on  the  same  footing  as  other  maritime  liens. 

Admiralty  jurlBdiction. —  After  goods  subject  to  general  aver- 
age are  delivered,  courts  of  admiralty  have  no  jurisdiction  of  an 
action  to  collect  the  contribution,  hence  where  a  vessel  was  run  on 
shore  by  the  captain  in  order  to  save  the  lives  of  those  on  board,  and 
the  cargo,  whereby  the  vessel  was  totally  lost,  but  the  cargo  saved 
and  delivered  to  the  consignee,  a  libel  in  personam,  filed  by  the 
owner  of  the  vessel  against  the  consignee  of  the  cargo  for  a  con- 
tribution by  way  of  general  average,  cannot  be  sustained  in  the 
Admhralty  Courts  of  the  United  States,  pp.  731,  732. 

Cited  in  Rea  v.  Cutler,  1  Sprague,  135,  138,  n.,  F.  C.  11,599,  report 
of  original  libel  reversed  by  decision  In  principal  case;  Haller  t. 
Fox,  51  Fed.  299,  300,  declaring  principal  case  overruled. 

7  How.  738-744,  12  L.  894,  SMITH  v.  HUNTER. 

Supreme  Court  has  not  jurisdiction  under  the  twenty-fifth  section 
of  judiciary  act,  unless  it  appear  from  the  pleading  that  some  right 
under  the  authority  of  the  United  States  was  set  up  by  the  party 
claiming  it  in  the  State  court,  and  the  decision  of  such  court  was 
against  the  party  claiming  such  right,  pp.  742,  743. 

Cited  and  followed  in  Doe  v.  Eslava,  9  How.  444,  13  L.  209,  dis- 
missing writ  of  error  upholding  decision  of  State  court  afflrming 
Spanish  grant;  Neilson  v.  Lagow,  12  How.  109,  13  L.  914,  holding 
sufficient  where  record  shows  an  act  of  Congress  was  misconstrued 
by  State  court;  Rector  v.  Philadelphia,  20  How.  28,  15  L.  803.  hold- 
ing no  question  appeared  by  express  averment  or  necessary  intend- 
ment sufficient  to  give  jurisdiction. 

7  How.  745-760,  12  L.  897,  McDONALD  v.  HOBSON. 

Dismissal —  Where  an  action  Is  brought  to  determine  a  just  divis- 
ion of  a  common  fund,  a  decree  dismissing  the  bill  of  complainant 
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with  costs  does  not  show  that  there  is  anything  due  from  complain- 
ant to  defendant  It  only  proved  that  defendant  was  not  indebted 
to  complainant,  p.  758. 

Appeal  and  error. — When  the  record  shows  upon  its  face  what 
decree  was  given,  the  appellate  court  will  not  presume,  even  after 
verdict,  that  evidence  was  given  at  the  trial  supporting  a  different 
decree,  p.  758. 

Pleading. —  Where,  by  a  certain  agreement,  the  rights  of  the 
parties  to  a  certain  fund  were  to  be  determined  by  an  action  in 
chancery,  the  failure,  in  an  action  brought  to  recover  a  sum  of 
money  claimed  to  be  due,  to  set  forth  that  a  decree  had  been  ren- 
dered and  that  the  amount  sought  to  be  recovered  was  found  due,  is 
a  total  omission  to  state  a  cause  of  action  in  the  declaration,  a  defect 
which  the  verdict  will  not  cure  either  at  common  law  or  by  statute, 
p.  758. 

See  note,  discussing  this  subject,  Gay  v.  Joplln,  4  McGrary,  464. 
See  note,  3  Am.  Dec.  457. 

Pleading. —  Where  the  record  shows  that  the  decree  determined 
nothing  In  favor  of  the  plaintiff,  an  averment  that  in  virtue  of  the 
decree  the  plaintiff  was  well  entitled  to  recover,  is  insufficient  either 
in  law  or  fact;  in  law,  as  no  such  legal  consequence  follows  from 
the  stated  premises;  in  fact,  because  it  is  contradicted  by  the 
record,  p.  758. 

7  How.  760-768,  12  L.  903,  MASSINGILL  v.  DOWNS. 

Federal  courts  —  Judgment  lien. —  Jurisdiction  of  Oircult  Gourts 
of  the  United  States  being  co-extensive  with  their  respective  dis- 
tricts, in  those  States  where  the  judgment  of  a  State  court  creates 
a  lien  only  within  the  county  In  which  the  judgment  is  entered, 
the  lien  of  the  judgment  of  the  United  States  Gircuit  Gourt  extends 
to  the  limits  of  Its  jurisdiction,  p.  766. 

Gited  and  relied  upon  in  Ward  v.  Ghamberlain,  2  Black,  437,  17 
Li.  323,  holding  judgments  of  United  States  courts  are  liens  upon 
defendant's  real  estate  in  all  cases  where  similar  judgments  of 
State  courts  are  made  liens;  Gooke  v.  Avery,  147  U.  S.  387,  389,  37 
L.  213,  214,  13  S.  Gt  345,  346,  and  Rock  Island  Nat.  Bank  v.  Thomp- 
son, 173  la  601,  64  Am.  St.  Rep.  141,  50  N.  E.  1091,  holding  Federal 
judgments  liens  where  State  judgments  are  such;  Prevost  v.  Gorrell, 
19  Fed.  Gas.  1297,  holding  lien  extends  to  all  parts  of  State;  Sellers  v. 
Gorwin,  5  Ohio,  408,  24  Am.  Dec.  308,  and  Lawrence  v.  Belger,  31 
Ohio  St  178,  both  holding  judgments  of  United  States  Gircuit  Gourt 
attached  as  liens  upon  the  defendant's  lands  in  Ohio.  Glted  with 
approval  in  Byers  v.  Fowler,  12  Ark.  277,  54  Am.  Dec.  278,  holding 
United  States  Gircuit  Gourts  endowed  with  general  jurisdiction  co- 
extensive with  their  districts;  Hopping  v.  Burnham,  2  G.  Greene,  53, 
collecting  cases,  holding  Judgment  lien  will  hold  against  prior  un- 
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recorded  deed,  without  actual  notice;  Smith  y.  Ande,  46  Mo.  App. 
686,  holding  liens  of  Federal  judgments  exist  only  by  yirtne  of  State 
laws. 

Dlstingnished  in  Metcalf  y.  Watertown,  168  U.  8.  677.  88  li.  864^  14 
S.  Ot  960,  holding  limitation  of  action  upon  judgment  in  Wisconahi 
is  twenty  years;  Dartmouth  Bank  y.  Bates,  44  Fed.  646,  648,  holding 
under  act  of  Congress  1888,  Federal  judgment  in  Kansas  a  lien  only  in 
county  where  court  was  held,  but  might  be  extended  by  recordation 
under  State  law;  First  National  Bank  y.  Olark,  66  Kan.  222,  40 
Pac.  271,  construing  act  of  Ck)ngress  regulating  liens  of  judgments  in 
courts  of  the  United  States. 

Statutes. —  A  settled  construction  of  a  State  statute  by  its  Su- 
preme Court  is  considered  a  part  of  the  statute  itself,  p.  767. 

Oited  and  followed  in  McLean  y.  Hamilton  Go.,  16  Fed.  Gas.  249, 
holding  right  of  commissioners  to  sue  and  be  sued  arises  under  State 
statute;  Leffingwell  y.  Warren,  2  Black,  603,  17  L.  262,  dted  with 
approval,  holding  construction  given  to  State  statute  by  courts  of 
that  State  is  binding  upon  United  States  courts;  Zerega  y.  McDonald, 

1  Woods,  408,  F.  0.  18,212,  holding  judicial  construction  put  upon  a 
law  must  be  considered  as  part  of  the  statute;  Mitchell  y.  Lipplncott, 

2  Woods,  472,  F.  O.  9,666,  holding  detailed  construction  of  State 
statute  is  considered  as  part  of  it;  McOlure  y.  Owen,  26  Iowa,  253, 
holding  settled  construction  of  State  statute  by  Supreme  Court  of 
that  State  is  a  part  of  the  statute. 

A  judgment  lien  on  land  constitutes  no  property  or  right  in  the 
land  itself,  but  only  a  right  to  leyy  on  the  same  to  the  exclusion  of 
other  adverse  interests  subsequent  to  the  judgment;  and  when  the 
levy  is  actually  made  on  the  same,  the  title  of  the  creditor  for  this 
purpose  relates  back  to  the  time  of  the  judgment  to  cut  out  inter- 
mediate incumbrances,  but  the  lien  if  not  an  effect  of  the  judg- 
ment is  inseparably  connected  with  it,  and  this  is  the  case,  whether 
the  lien  was  created  by  the  judgment  and  execution,  or  by  statute, 
pp.  767,  768. 

Cited  and  principle  followed  in  Brown  v.  Pierce,  7  WalL  217,  19 
L.  138,  holding  a  judgment  is  a  general  lien,  and  constituteB  no 
property  or  right  in  the  land  itself;  Baker  v.  Morton,  12  WalL  168, 
20  L.  266,  holding  judgment  lien  is  not  property;  Morsell  y.  First 
National  Bank,  91  U.  S.  860,  23  L.  437,  collecting  cases  and  holding 
lien  of  certain  judgment  did  not  attach  to  land;  Beebe  v.  United 
States,  161  U.  S.  Ill,  40  L.  637,  16  S.  Ct  636,  holding  in  Alabama 
judgment  imposes  no  lien  upon  the  property,  but  issue  of  execution 
is  necessary;  In  re  Boyd,  4  Sawy.  264,  F.  C.  1,746,  holding  common- 
law  judgment  was  not  a  lien  upon  real  property;  Perkins  v.  Brier- 
fleld,  etc.,  Co.,  77  Ala.  410,  411,  holding  Alabama  judgment  is  not  a 
lien,  but  lien  is  created  by  issue  of  execution  and  delivery  to  sheriff; 
Whiting  y.  Beebe,  12  Ark.  671,  holding  the  lien  is  not  an  intrinsic 
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qnaUty  of  the  Jadgment  itself,  but  a  quality  added  to  it;  BnrwlU  ▼. 
TulUs,  12  Minn.  578,  declaring  principle  of  leading  case;  Ashton  y. 
Slater,  19  Minn.  851,  holding  action  will  not  lie  to  enforce  lien  after 
time  for  levy  of  execution  has  expired;  Thompson  v.  Avery,  11  Utah, 
230,  89  Pac.  834,  holding  Federal  Judgments,  liens  only  when  judg- 
ments are  liens  by  territorial  laws;  Qrifflth  v.  Baltimore,  etc,  B.  B., 
44  Fed.  585,  holding  interest  on  Judgment  proper  from  date  of 
verdict 

BetrospectiTB  laws. —  While  retrospective  laws  of  a  remedial 
character  may  be  passed,  a  State  has  no  power  by  legislation  or 
otherwise  to  modify  or  impair  a  right  which  has  attached  in  the 
courts  of  the  United  States,  hence  the  Mississippi  act  of  1841,  re- 
quiring Judgments  to  be  recorded  in  a  particular  way  in  order  to 
make  them  a  lien  upon  property,  did  not  abrogate  the  lien  which  had 
been  acquired  under  a  Judgment  of  1889  in  the  United  States  Cir- 
cuit Court,  although  the  latter  had  not  been  recorded  in  the  manner 
required  by  the  statute,  p.  768. 

Oited  and  followed  in  United  States  v.  Humphreys,  8  Hughes,  206, 
F.  O.  15,422,  holding  Federal  Judgments  need  not  be  recorded  in 
Virginia  to  become  liens;  Carroll  v.  Watkins,  1  Abb.  (U.  S.)  476,  478, 
F.  C  2,457,  holding  lien  of  Federal  Judgment  cannot  be  restricted  by 
State  statutes;  United  States  v.  Sturgis,  14  Fed.  Bll,  collecting 
cases  and  holding  in  absence  of  statute  the  lien  of  the  Judgment  is 
sustained  as  a  necessary  incident;  Branch  v.  Lowrey,  81  Tex.  102, 
holding  Federal  Judgment  operates  as  a  lien  upon  all  land  within 
district  irrespective  of  county  where  Judgment  was  rendered.  See 
valuable  note  on  lien  of  Judgments  of  United  States  courts,  24  Am. 
Dec  312. 

Cited  in  Dartmouth  Bank  v.  Bates,  44  Fed.  546,  548,  but  holding 
under  act  Congress  1888,  Federal  Judgment  in  Kansas  a  lien  only  in 
county  where  court  was  held,  but  might  be  extended  by  recordation 
under  State  law. 

7  How.  760-772,  12  L.  907,  UDELL  v.  DAVIDSON. 

Supreme  Court,  upon  error  to  a  State  court,  will  not  revise  the 
decision  of  the  State  court  for  any  cause  other  than  where  some 
right,  title  or  interest  is  claimed  under  an  act  of  Congress,  and  the 
decision  of  the  State  court  was  against  such  person  claiming  such 
right,  title  or  interest,  pp.  770,  771. 

Cited  and  followed  in  Henderson  v.  Tennessee,  10  How.  828,  13 
L.  489,  holding  United  States  Supreme  Court  has  no  Jurisdiction 
where  party  claims  the  right  for  third  person. 

Appeal  and  error. —  Where  a  trustee,  in  fraud  of  the  pre-emption 
laws  of  the  United  States,  takes  a  title  to  certain  pre-emption  lands 
in  his  own  name;  such  trustee  cannot,  under  the  twenty-fifth  sec- 
tion of  the  Judiciary  act,  remove  a  case,  in  which  he  was  ordered 
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to  hold  the  property  suhject  to  the  trust,  from  a  State  court  to  the 
United  States  Supreme  Court,  there  being  no  right,  title,  privilege 
or  exemption  claimed  under  an  act  of  Congress  and  decided  ad- 
Tersely  by  State  court,  p.  771. 

Cited  and  followed  in  Walworth  y.  Kneeland,  15  How.  863,  14 
L.  727,  dismissing  writ  of  error  where  protection  is  asked,  from 
consequences  of  fraudulent  contract 

Fraud. —  The  United  States  Supreme  Court  will  not  recognize 
any  right  claimed  in  the  pre-emption  laws  of  the  United  States 
where  it  appears  that  the  one  claiming  the  benefit  of  such  right 
not  only  admits,  but  insists  that  by  fraud  upon  the  goyemment  and 
in  yiolation  of  the  terms  of  his  trust,  he  obtained  a  deed  to  certain 
pre-emption  lands,  p.  771. 

7  How.  772-776,  12  L.  908,  NBILSON  y.  LAGOW. 

Supreme  Ck>urt  has  jurisdiction  on  error  to  a  State  court  of  a 
question  involving  the  validity  of  an  authority  alleged  to  have  been 
exercised  by  the  secretary  of  treasury  on  behalf  of  the  United 
States,  where  the  decision  of  the  State  court  was  against  the  party 
claiming  the  validity  of  such  authority,  p.  775. 

Cited  and  followed  in  Cook  Co.  y.  Calumet,  etc.,  Co.,  138  U.  8. 
653,  34  L.  1116,  11  S.  Ct  441,  holding  decision  of  State  court  pre- 
sented no  Federal  question;  United  States  y.  Lynch,  137  U.  S.  287, 
34  L.  703,  11  S.  Ct  117,  dismissing  writ  of  error  holding  question 
presented  merely  the  erroneous  exercise  of  an  authority.  Cited, 
arguendo,  in  Nellson  v.  Lagow,  4  Ind.  608.  accepting  construction 
of  United  States  Supreme  Court  as  to  validity  of  deed;  dissenting 
opinion,  6111  v.  Oliver,  11  How.  549,  13  L.  808,  majority  holding 
validity  or  construction  of  treaty  not  involved  in  decision  of  State 
court 

7  How.  77ft-784,  12  L.  909,  LEWIS  y.  LEWIS, 

Statute  of  limitations. —  Where  a  saving  clause  in  the  State  re- 
specting non-residents  is  repealed,  the  statute  begins  to  run  only 
from  the  time  of  the  repeal,  pp.  779,  780. 

Cited  and  followed  in  Sohn  v.  Waterson,  17  WalL  600,  21  L. 
739,  holding  statute  barring  all  actions  not  commenced  within 
two  years,  runs  from  time  of  passage;  Sayles  v.  Richmond,  etc., 
R.  R.,  3  Hughes,  174,  P.  C.  12,424,  holding  action  must  be  brought 
within  five  years  of  passage  of  act;  Pritchard  v.  Spencer,  2  Ind. 
486,  holding  statute  of  limitations  passed  by  Indiana  legislature,  re- 
trospective in  its  operation;  Gillette  v.  Hibbard,  3  Mont  417,  holding 
efl!ect  of  new  statute  of  limitations  is  to  extend  the  existing  stat- 
utory period;  Parker  v.  Kane,  4  Wis.  18,  66  Am.  Dec.  292,  holding 
statute  of  limitations  not  objectionable  where  reasonable  time  given 
to  commence  action.     Cited,  arguendo,  in  Cleveland,  etc.,  Go.  v. 
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Reed,  1  Bias.  186,  F.  G.  2,889,  applying  statute  passed  subsequent 
to  maturity  of  mortgage  to  a  suit  of  foreclosure;  Pereles  v.  Water- 
town,  6  Biss.  82,  F.  C.  10,980,  and  Frledmann  v.  McGowan,  42  AtL 
725  (Bel.),  holding  legislature,  in  passing  statute  of  limitations, 
must  allow  reasonable  time  to  bring  suit. 

Appeal  and  error. —  Where  a  case  is  presented  to  the  appellate 
court  upon  demurrer,  and  the  case  disposed  of  by  the  decision  of 
a  single  point,  the  other  points  not  arising,  it  will  be  unnecessary 
to  examine  and  decide  them,  p.  780. 

7  How.  784-785,  12  L.  913,  VAN  RBNSSBLABR  T.  WATTS. 

Supreme  Ck>urt  practice. —  Motion  to  have  cause  docketed  as  of 
the  time  when  the  transcript  of  the  record  was  receiyed  by  the  clerk 
overruled;  although  the  transcript,  owing  to  an  inadvertence  in  not 
giving  the  proper  bond,  had  been  lying  in  clerk's  office  about  a 
year,  p.  785. 

Oited  and  followed  in  Selma,  etc.,  B.  R.  v.  Louisiana,  etc..  Bank, 
94  U.  S.  254,  24  L.  83,  refusing  leave  after  dismissal  to  file  record 
and  docket,  cause  where  undertaking  not  given;  Bd wards  v.  United 
States,  102  U.  S.  576,  26  L.  294,  refusing  to  dismiss  writ  of  error 
on  ground  that  no  fee  bond  was  given;  Richardson  v.  Green,  130 
U.  S.  113,  32  L.  875,  9  S.  Gt  445,  denying  motion  to  dismiss  appeal 
not  filed  during  same  term  when  appeal  taken;  Johnson  v.  County 
of  Polk,  23  Fla.  58,  1  So.  385,  ordering  appeal  dismissed  unless  bond 
to  secure  clerk's  fees  is  given. 

7  How.  785-797.  12  L.  914,  LAWRBNOB  v.  ALLEN. 

Tariff  laws. —  Where  imported  articles  are  included  within  the 
letter  of  the  clause  imposing  a  duty  of  30  per  cent  on  India  rubber 
shoes,  it  cannot  be  presumed,  being  thus  provided  for  as  shoes,  that 
a  subsequent  clause  making  other  imported  articles  free  which  are 
unmanufactured,  and  not  enumerating  shoes  among  them,  refers 
to  or  embraces  anything  already  provided  for,  p.  791. 

Cited  and  followed  in  Lane  v.  Russell,  4  Cliff.  126,  F.  C.  8,053, 
holding  goods  enumerated  in  one  clause  excluded  from  operation 
of  subsequent  clause  not  enumerating  them. 

Tariff  laws. —  Under  act  of  1842,  a  duty  of  30  per  cent  on  India 
rubber  manufactured  articles,  applies  to  India  rubber  shoes,  made 
by  dipping  a  mould  into  the  gum  while  in  a  liquid  state,  p.  791. 

Cited,  arguendo,  in  Grace  v.  Collector  of  Customs,  79  Fed.  319, 
48  U.  S.  App.  233,  holding  the  commercial  designation  of  words 
will  be  given  the  controlling  effect 

Tariff  laws. —  Where  an  article  is  changed  from  its  crude  form 
into  a  state  fitting  it  for  use  and  consumption,  and  designed  to  rival 
home  manufactures,  such  article  is  Justly  termed  manufactured 
within  the  spirit  of  the  tariff  laws,  p.  795. 
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Cited  and  approved  In  New  Orleans  t.  Goffee  Go^  46  La.  Ann. 
14  So.  603,  holding  coffee  roaster  not  a  manufacturer. 

Distinguished  In  Hartranft  t.  Wlegmann,  121  U.  &  615,  80  L. 
1014,  7  S.  Gt  1243,  holding  shells  not  a  manufactured  article  within 
meaning  of  term  in  tariff  laws;  Seeberger  t.  Castro,  153  U.  S.  85, 
88  L.  625,  14  S.  Gt  767,  holding  clippings  from  ends  of  cigars  not 
manufactured  tobacco;  Patton  y.  United  States,  159  U.  S.  609,  40 
L.  287,  16  S.  Gt  92,  holding  waste  i^ot  Included  within  the  term 
**  manufactures  of  wool  of  every  description.^ 

Fact  for  Jury. —  Whether  certain  imported  articles  were  desig- 
nated in  the  commercial  world  as  India  rubber  shoes,  is  a  fact,  un- 
less it  be  admitted,  which  should  be  found  upon  by  the  Jury,  p.  797. 

Cited  and  followed  in  Tyng  v.  Orlnnell,  92  U.  S.  470,  23  L.  736, 
question,  whether  imported  articles  were  properly  dassUed  as 
wrought-iron  tubes,  one  for  Jury;  Wellbacher  v.  Merritt,  87  Fed. 
86,  holding  question  for  the  Jury,  whether  imported  article  included 
in  particular  name.  Cited  in  reviewed  case  in  Zante  Currants,  73 
Fed.  189,  holding  whether  particular  Idiid  of  currant  waa  property 
classified  as  Zante,  question  for  Jury. 

7  How.  796-812,  12  L.  919,  BACKUS  v.  OOULD. 

The  copyright  law  provides  for  a  penalty  for  each  sheet  found 
in  the  possession  of  the  infringer,  and  not  for  every  sheet  published 
by  such  infringer,  p.  811. 

Cited  and  followed  in  Sarony  v.  Bhrlch,  28  Blatchf .  557,  28  Fed. 
80,  holding  proprietor  of  copyright  cannot  recover  when  Infringed 
photographs  not  in  infringer's  possession;  Bolles  v.  Outing  Co.,  77 
Fed.  967,  45  U.  S.  App.  449,  holding  statute  applies  only  to  sheets 
in  possession.  Cited,  arguendo,  in  Sogers  v.  Jewett,  20  Fed.  Gas. 
1115,  holding  penalty  tw  violation  of  copyright  not  incurred  unless 
defendant  reprint  entire  work. 

Penal  statutes. —  An  act  providing  for  the  forfeiture  of  every 
copy  of  a  book  published  without  the  consent  of  the  person  having 
the  copyright.  In  addition  to  a  penalty  of  fifty  cents  for  every  sheet 
found  in  his  possession,  is  a  penal  statute,  and  should  be  construed 
strictly,  pp.  811,  812. 

Cited  and  followed  in  Falk  v.  Heltron,  56  Fed.  299,  800,  refusing 
to  extend  meaning  of  statute  to  cover  all  sheets  published;  Mor- 
rison V.  Pettibone,  87  Fed.  882,  holding  that  embryonic  sheets  not 
liable  to  forfeiture. 

Miscellaneous. —  Misclted  in  Well  v.  Calhoun,  25  Fed.  875,  refus- 
ing to  enjoin  ordinary  in  performance  of  his  special  duties. 

7  How.  812-^19,  12  L.  925,  NESMITH  v.  SHBLDON. 

Michigan. —  Under  the  Constitution  of  Michigan,  no  act  of  in- 
corporation shall  be  passed  without  the  assent  of  at  least  two-thirds 
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of  each  hoase,  and  under  this  proylsion  an  act  was  passed  to  or- 
ganize and  regulate  bank  assoclattona,  which  was  afterwards 
amended  by  an  act  making  stockholders  of  such,  liable  for  debts 
of  the  association,  p.  817. 

Cited  and  approved  in  Skinner  v.  Deming,  2  Ind.  600,  54  Am.  Dec. 
465,  holding  bank  illegal  if  not  chartered  by  requisite  constitutional 
vote. 

Appeal  and  error. —  When  a  question  concerning  the  construction 
of  State  statutes  has  been  decided  by  the  highest  Judicial  tribunal 
of  the  State,  such  question,  when  certified,  is  not  open  for  argument 
in  the  Supreme  Court  of  the  United  States,  p.  818. 

Cited  and  followed  in  dissenting  opinion  in  Williamson  y.  Berry, 
8  How.  559, 12  L.  1197,  majority  of  court  holding  Federal  courts  will 
not  follow  decisions  of  State  courts  on  private  acts;  Van  Rensselaer 
V.  Kearney,  11  How.  318,  18  L.  712,  adopting  construction  of  New 
York  courts  of  act  abolishing  estates  tail;  Lefibigwell  v.  Warren,  2 
Black,  003,  17  L.  262,  giving  same  construction  to  statute  of  limita- 
tions as  State  courts;  Fairfield  v.  County  of  Oallatin,  100  U.  8.  52, 
25  L.  546,  and  Wade  v.  Travis  County,  174  U.  S.  508,  19  S.  Ct  718, 
reviewing  cases  and  following  decision  of  State  court  upholding 
validity  of  issue  of  bonds;  Fallbrook  Irrigation  District  v.  Bradley, 
164  U.  S.  155,  41  L.  387,  17  S.  Ct  61,  holding  upon  questions  arising 
under  State  Constitution,  Federal  court  will  follow  decisions  of 
State  court;  Zerega  v.  McDonald,  1  Woods,  498,  F.  C.  18,212,  adopt- 
ing construction  of  local  law  by  State  court  though  contrary  to  de- 
cisions in  other  States;  Mitchell  v.  Lippincott,  2  Woods,  472,  F.  C. 
9,665,  Federal  court  bound  by  decision  of  State  court  declaring  mort- 
gage by  married  woman  invalid;  State  v.  Grand,  etc.,  B.  B.,  3  Fed. 
889,  following  decision  of  State  court  that  the  action  was  of  a 
criminal  nature;  New  Orleans,  etc.,  Co.  v.  Southern,  etc.,  Co.,  36 
Fed.  834,  following  construction  of  statute  of  State  courts  even 
where  United  States  courts  have  given  different  construction; 
Bvansville  v.  Woodbury,  60  Fed.  720,  18  U.  S.  App.  514,  following 
decision  of  State  court  holding  city  has  power  to  issue  bonds  for 
money  borrowed;  Willis  v.  Board,  86  Fed.  873,  the  ruling  of  State 
court  holding  statute  unconstitutional  followed  by  Federal  court; 
McClure  v.  Owen,  26  Iowa,  256,  holding  Federal  courts  follow  de- 
cisions of  State  courts  construing  State  Constitution  as  well  as  State 
statutes.  See  note  collecting  cases  in  Burgess  y.  Seligman,  107  U. 
8.  34,  27  L.  865,  2  S.  Ct  22. 

Cited  approvingly  in  McClure  y.  Owen,  26  Iowa,  253,  State 
Supreme  Court  refusing  to  adopt  the  construction  of  State  statutes 
by  Federal  courts;  Levy  v.  Mentz,  23  La.  Ann.  262,  holding  State 
court  not  bound  to  follow  construction  placed  on  State  statute  by 
Federal  courts;  Alexander  v.  Worthington,  5  Md.  485,  following 
construction  placed  on  State  statute  by  State  court 
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Distinguished  in  O'GonneU  v.  Beed,  56  Fed.  534,  12  U.  S.  App.  368, 
holding  Federal  courts  not  bound  to  follow  State  decisions  in  mat- 
ters affecting  their  jurisdiction. 

7  How.  819-832,  12  L.  028,  STBABNS  v.  PAGE. 

Idmitationa  of  actions.~In  all  cases  of  concurrent  JurisdictioD, 
statutes  of  limRation  are  obligatory  up<Hi  courts  of  equity  as  well 
as  courts  of  law.  Sometimes  courts  of  equity  act  upon  the  analogy 
of  limitations  at  law,  and  sometimes  upon  th^  own  inherent  doc- 
trine of  discouraging,  for  the  peace  of  society,  antiquated  demands, 
by  refusing  to  Interfere  where  there  has  been  gross  laches  or  un- 
reasonable delay,  pp.  828,  829. 

The  following  have  cited,  affirmed  and  applied  this  holding:  God- 
den  y.  KimmeU,  99  U.  S.  202,  210,  25  L.  431,  434,  holding  gross  laches 
will  preclude  reUef  in  equity;  WoUensak  v.  Reiher,  115  U.  S.  102,  29 
L.  352,  5  8.  Ot  1140,  holding  defense  of  laches  may  be  set  up  by 
general  demurrer  for  want  of  equity;  Boone  Co.  v.  Burlington,  etc, 
B.  B.,  139  U.  S.  693,  85  L.  323,  11  S.  Gt  690,  holding  the  doctrine  of 
laches  and  the  Nebraska  statute  of  limitations  apply  to  a  suit  by  a 
county,  brought  in  the  Federal  courts;  Hammond  v.  Hopkins,  143 
U.  S.  251,  36  L.  145,  12  S.  Gt  427,  holding  in  caaes  where  actual 
fraud  is  not  made  out,  the  welfare  of  society  demands  rigid  en- 
forcement of  the  rule  of  diligence;  Ware  v.  Galveston  Gity  Go.,  146 
U.  S.  115,  36  L.  909,  13  S.  Gt  38,  applying  the  doctrine  of  laches 
to  a  suit  in  equity  more  than  thirty-flve  years  after  the  cause  of 
action  accrued;  United  States  y.  White,  9  Sawy.  131,  17  Fed.  565, 
holding  while  statutes  of  limitations  do  not  run  against  the  govern- 
ment,  the  staleness  of  a  governmental  claim  may  be  taken  into  con- 
sideration; Badger  v.  Badger,  2  Gliff.  154,  F.  G.  718,  holding  that  In 
case  of  gross  laches,  courts  of  equity  will  often  treat  the  lapse  of  a 
period  less  than  the  statutory  limitation  as  a  bar;  Fisher  y.  Boody, 
1  Gurt  219,  220,  F.  G.  4,814,  holding  acquiescence  may  induce  the 
court  to  refuse  to  rescind  a  debt,  though  not  pleaded  in  bar;  Pulliam 
v.  Pulliam,  10  Fed.  56,  F.  G.  11,463a,  holding  statute  is  binding  on 
Federal  courts  sitting  in  equity;  Kemp  y.  Nickerson,  66  Fed.  683, 
sustaining  demurrer  on  the  ground  that  claim  twenty-three  years 
old  was  barred  by  laches;  McMonagle  v.  McGlinn,  85  Fed.  92,  ap- 
plying the  Galifomia  statute  of  limitations  to  fraud  of  trustee;  Hem- 
miek  v.  Standard  Oil  Go.,  91  Fed.  334,  refusing  to  entertain  bill  for 
accounting  filed  after  lapse  of  unreasonable  time;  Martin  v.  Branch 
Bank  at  Decatur,  31  Ala.  122,  holding  statute  of  limitations,  unless 
avoided,  a  complete  bar  in  equity  to  enforcement  of  implied  trust; 
Gordon  v.  Ross,  63  Ala.  367,  holding  a  bill  to  impeach  a  decree  for 
fraud  must  be  governed,  by  analogy,  by  the  statutory  limitation; 
Bonney  v.  Stoughton,  122  111.  544,  13  N.  B.  837,  applying  the  statute 
of  limitations  to  a  bill  in  equity  for  an  accounting;  Jenny  v.  Perkins, 
17  Mich.  33,  applying  statute  of  limitations  to  suit  for  partnership 
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acconnting;  Humphrey  y.  Carpenter,  89  Minn.  117,  89  N.  W.  69, 
holding  that  the  statute  of  limitations  against  officials  for  fraud 
applies  to  both  legal  and  equitable  relief;  De  Orauw  y.  Mechan,  48 
N.  J.  Bq.  225,  21  Ati.  195,  holding  equity  will  not  willingly  give 
encouragement  to  unearthing  of  neglected  litigation  for  speculatiye 
purposes;  C!ombs  y.  Watson,  82  Ohio  St  235,  applying  the  statute  of 
limitations  to  a  suit  in  equity;  Ogden  Paint,  etc.,  Glass  Ck>.  y.  Child, 
10  Utah,  485,  37  Pac.  737,  applying  the  doctrine  In  refusing  to  in- 
terfere with  assignee's  sale.  See  valuable  note  on  stale  claims,  2 
Am.  St  Rep.  795. 

Distinguished  in  Greene  y.  Bishop,  1  Cliff.  202,  F.  O.  5,763,  refus- 
ing to  support  the  defense  of  laches  in  copyright  case. 

Equitable  relief  is  given  in  many  cases  against  the  bar  of  stat- 
utes of  limitation,  where  there  has  been  concealed  fraud  or  undis- 
covered mistake,  p.  829. 

Cited  and  principle  followed  in  Bailey  v.  Glover,  21  WalL  348,  22 
L.  638,  12  Bank.  Reg.  28,  holding  statute  does  not  commence  to 
run  imtil  fraud  is  discovered;  Kirby  v.  Lake  Shore,  etc.,  R.  R,,  120 
U.  S.  138,  30  L.  573,  7  S.  Ct.  434,  holding  time  will  not  run  in  favor 
of  defendant  until  discovery  of  fraud;  Tyler  v.  Angevine,  15  Blatchf. 
541,  F.  C.  14,306,  holding  that  on  facts  found,  the  statutory  limita- 
tion was  no  bar  to  the  action;  Martin  v.  Smith,  1  Dill.  93,  98,  4 
Bank.  Reg.  284,  286,  F.  C.  9,164,  collecting  cases,  and  holding  upon 
facts  stated  the  statute  was  not  a  bar;  James  v.  James,  55  Ala. 
534,  holding  laches,  unlike  the  statute  of  limitations,  is  available 
as  a  defense  in  equity  without  being  specially  pleaded;  Dorsey,  etc., 
Co.  y.  McCaffrey,  139  Ind.  554,  47  Am.  St  Rep.  297,  38  N.  H.  211, 
holding  statute  of  limitations  does  not  begin  to  run  until  discovery 
of  fraud;  Quinby  v.  Blackey,  63  N.  H.  78,  holding  a  fraud  of  con- 
cealment need  not  be  other  than  the  original  fraud  to  prevent 
operation  of  statute. 

Stale  demands  —  Laches.—  To  entitle  one  to  equitable  relief  upon 
ancient  demands,  the  bill  must  distinctly  state  the  particular  act 
of  fraud,  misrepresentation  or  concealment,  and  must  specify  how, 
when  and  in  what  manner  it  was  perpetrated  and  discovered,  p.  829. 

This  holding  has  been  extensively  affirmed  and  relied  upon,  as 
follows:  Beaubien  v.  Beaubien,  23  How.  208,  16  L.  488,  refusing 
Jurisdiction  after  fifty  years,  where  no  distinct  allegations  of  fraud 
were  made;  Wood  v.  Carpenter,  101  U.  S.  140,  25  L.  808,  collecting 
cases,  and  holding  in  cases  of  fraud  plaintiff  is  held  to  stringent 
rules  of  pleading  and  evidence;  Hammond  v.  Hopkins,  143  U.  S.  251, 
36  li.  145,  12  S.  Ct.  427,  holding  in  cases  where  actual  fraud  is  not 
made  out,  the  welfare  of  society  demands  rigid  enforcement  of  the 
rule  of  diligence;  Felix  v.  Patrick,  145  U.  S.  332,  36  L.  726,  12  S.  Ct 
867,  holding  that  in  cases  of  fraud  the  plaintiff  is  held  to  stringent 
rules  of  pleadings,  especially  as  to  time  when  fraud  was  discovered. 
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and  in  what  It  conslBted;  Hardt  v.  Heldweyer,  152  XT.  S.  550,  88  L. 
562,  14  8.  Ot  674,  holding  stale  claim  failing  to  show  how  knowl- 
edge of  ftand  was  obtained  is  demurrable;  Oarr  y.  Hilton,  1  Curt 
891,  F.  G.  2,437,  holding  to  avoid  bar  of  statute,  complainant  most 
not  only  allege  ignorance  of  fraud,  but  how  it  was  discovered;  Moore 
V.  Oreene,  2  Ourt  205,  F.  O.  9,763,  holding  in  Rhode  Island  bill  must 
allege  fraud  was  discovered  within  twenty  years,  and  show  when 
and  how  it  was  discovered;  United  States  v.  White,  17  Fed.  565, 
and  Fairbanks  v.  Amoskeag  National  Bank,  38  Fed.  633,  collecting 
cases,  and  holding  there  must  be  distinct  averments  as  to  the  time 
when  fraud  was  discovered,  and  what  the  discovery  was;  Blffert  v. 
Craps,  68  Fed.  473,  8  U.  S.  App.  436,  holdhig  daim  for  recovery  of 
lands  forty  years  old  must  be  held  guilty  of  laches  wh'en  fraud 
might  have  been  discovered;  Halsey  v.  Cheney,  68  Fed.  767,  768.  34 
U.  S.  App.  50,  holding,  under  facts  stated,  there  had  been  gross 
laches;  Lant  v.  Mauley,  71  Fed.  16,  holding  facts  stated  constituted 
gross  laches;  Hubbard  v.  Manhattan  Trust  Co.,  87  Fed.  60,  57  U.  8. 
App.  746,  holding  there  must  be  distinct  averments  as  to  the  time  of 
discovery  of  fraud,  how  knowledge  was  obtained  and  why  it  was 
not  obtained  earlier;  Paulling  v.  Creagh,  64  Ala.  664,  holding  com- 
plainant will  not  be  relieved  from  imputation  of  laches  upon  a  g&k- 
eral  allegation  of  ignorance;  Hiatt  v.  Auld,  11  Kan.  185,  holding  alle- 
gations of  ignorance  too  late  after  trial  where  statute  has  been  set 
up  as  a  bar;  Rogers  v.  Van  Nortwick,  87  Wis.  429,  431,  68  N.  W. 
762,  763,  holding  financial  embarrassments  and  complication  of 
plaintiff's  affairs,  with  interests  of  defendant,  not  sufficient  excuse 
for  laches;  Melms  v.  Papst,  etc.,  Co.,  93  Wis.  174,  67  Am.  St  Rep. 
912,  66  N.  W.  624,  holding  in  action  to  set  aside  conveyances  for 
fraud,  plaintiff  must  show  he  has  not  been  guilty  of  laches.  See 
valuable  note  on  pleading  of  laches  and  fraud,  2  Am.  St.  Rep.  807. 

7  How.  833-894,  12  L.  934,  UNITED  STATES  v.  KING. 

In  Federal  courts  the  distinction  between  courts  of  law  and  of 
equity  is  preserved  in  Louisiana,  as  well  as  in  other  States,  and 
the  removal  of  the  case  from  the  Circuit  Court  to  the  Supreme 
Court  is  regulated  by  act  of  Congress,  not  by  the  practice  of  Louis- 
iana, p.  844. 

Appeal  and  error.—  The  v^t  of  error,  by  which  alone  a  case  can 
be  removed  from  a  Circuit  Court,  when  sitting  as  a  court  of  law, 
brings  up  for  revision  nothing  but  questions  of  law,  and  where 
there  is  no  jury,  no  exception  can  be  taken  where  the  question  of 
law  is  decided  In  delivering  the  final  judgment  of  the  court,  pp. 
844,863. 

Cited  and  followed  In  Prentice  v.  Zane,  8  How.  486,  12  L.  1167, 
refusing  to  revise  evidence  on  writ  of  error;  Weems  v.  George,  18 
How.  197,  14  L.  Ill,  refusing  to  entertain  bill  of  exceptions  upon 
decision  of  Louisiana  court;  Burr  v.  Des  Moines,  etc^  Co.,  1  WalL 
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103p  17  L.  668,  holding  case  stated  must  show  facts,  not  evidence; 
Insurance  Oo.  t.  Folsom,  18  Wall.  249,  21  L.  833,  holding  nothing  is 
open  to  re-examination  except  rulings  duly  presented  by  bill  of  ex- 
ceptions; The  Abbottsford,  98  U.  S.  442,  25  L.  169,  holding  findings  of 
fact  by  Circuit  Courts  in  admiralty  cases  conclusive;  Martlnton  v. 
Fairbanks,  112  U.  S.  675,  28  L.  864,  5  S.  Ct  323,  holding  where  only 
exception  is  to  general  finding  of  court,  no  question  of  law  is  pre- 
sented; Dower  v.  Richards,  151  U.  S.  666,  38  L.  308,  14  S.  Ct  455, 
refusing  to  review  Judgment  on  facts  of  highest  State  court;  Locke 
V.  United  States,  2  CUfif.  577,  F.  0.  «,442,  holding  no  fact  tried  by  a 
Jury  can  be  re-examined  except  by  common-law  rules;  Key  West  v. 
Baer,  66  Fed.  443,  30  U.  S.  App.  140,  holding  **  rulings  "  refers  only 
to  rulings  on  admissibility  of  evidence;  White  v.  Thacker,  78  Fed. 
865,  41  U.  S.  App.  745,  wherein  Circuit  Court  of  Appeals  refuses 
to  inquire  into  correctness  of  special  findings;  Barnes  v.  Mobile,  19 
Ala.  709,  holding  appellate  court  cannot  revise  findings  given  where 
Jury  is  waived  by  stipulation;  Lynch  v.  Orayson,  7  N.  Mex.  34,  32 
Fac.  151,  holding  where  jury  is  waived,  Supreme  Court  should  not 
pass  on  sufiiciency  of  facts  found. 

Cited  with  approval  in  Barreda  v.  Silsb^e,  21  How.  161,  16  L.  93, 
holding  only  means  of  re-examining  findings  of  a  jury  are  by  new 
trial;  Boogher  v.  Insurance  Co.,  103  U.  S.  95,  26  L.  311,  quaere,  does 
act  of  1872  authorize  review  where  facts  below  were  found  by 
referee? 

Distinguished  in  Surgett  v.  Lapice,  8  How.  65,  12  L.  989,  holdihg 
upon  facts  stated  appeal  was  the  proper  course,  and  not  removal 
from  State  court  by  writ  of  error. 

Ejectment  —  IPederal  courts.— In  a  petitory  action  under  the 
practice  in  Louisiana,  being  in  the  nature  of  ejectment  In  a  court 
of  common  law,  the  plaintitr  may  recover  possession,  or  a  defend- 
ant defend  himself  under  an  equitable  title,  but  In  courts  of  the 
United  States,  where  the  distinction  between  law  and  equity  is 
maintained,  an  equitable  title  is  no  defense  to  the  action,  pp.  846, 
847. 

Cited  and  followed  in  Gilmer  v.  Polndexter,  10  How.  267,  18  L. 
415,  holding  in  petitory  action  In  Louisiana  removed  to  Federal 
court,  claimant  must  recover  on  legal  title. 

Iiooislana  purchase.— Under  the  treaty  with  Spain,  the  United 
States  acquired  in  sovereignty  all  the  lands  in  Louisiana  which  had 
not  before  been  granted  by  the  Spanish  government  and  severed  as 
private  property  from  the  royal  domain.  This  made  it  incumbent 
upon  the  claimants  to  show  that  the  land  In  question  had  been  so 
granted  by  Spanish  authorities;  otherwise  the  United  States  were 
entiUed  to  It,  p.  847. 

Cited  and  foUowed  in  D'Auterlve  y.  United  States,  101  U.  &  706, 
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25  L.  871,  holding  the  burden  was  on  appellant  to  show  land  claim 
had  been  granted  before  treaty. 

Trial  grants. —  The  question  whether  cei*tain  Instmments  in  writ- 
ing pass  title  is  a  question  of  law  to  be  decided  by  the  court,  and 
it  is  altogether  immaterial  to  inquire  what  acts  were  performed 
under  it  as  they  cannot  affect  the  construction,  p.  847. 

Cited  with  approval  in  Fremont  v.  United  States,  17  How.  575,  15 
L.  253,  in  dissenting  opinion,  majority  holding  laws  of  Spain  and 
Mexico  prior  to  cession  of  land  to  the  United  States  not  question 
of  fact  as  foreign  laws;  Arguello  t.  United  States,  18  How.  550, 
15  L.  483,  in  dissenting  opinion,  majority  affirming  Mexican  grant 
to  Arguello  Heirs.  Cited,  arguendo,  in  dissenting  opinion.  Sawyer 
Y.  Town  of  Slcowhegan,  57  Me.  513. 

Spanish  grants.— In  17d5  a  contract  was  entered  into  between 
the  Baron  de  Carondelet  and  Marquis  de  Malson  Rouge,  afterwards 
approved  by  the  king  of  Spain,  under  which  Malson  Rouge  was  to 
procure  thirty  families  for  a  settlement  on  the  Washita  river;  in 
1797,  the  worlc  having  been  about  completed,  another  instrument 
was  executed  marking  off  a  certain  tract  of  land  "  distinct  and  ap- 
propriate "  for  the  uses  of  the  settlement  These  instruments  being 
construed  together,  it  was  held  that  there  was  no  grant  nor  sever- 
ance of  title  from  the  Spanish  sovereignty,  as  to  one  claiming  ad- 
versely to  the  United  States  through  Malson  Rouge,  pp.  847,  848, 
849,  850,  851,  852,  853. 

Cited  and  followed  in  United  States  v.  Philadelphia  and  New 
Orleans,  11  How.  653,  13  L.  852,  holding  contract  between  Baron 
de  Bastrop  and  Spanish  government  did  not  vest  title  in  Bastrop; 
United  States  v.  Turner,  11  How.  664,  665,  666,  667,  13  L.  857,  858, 
affirming  and  explaining  the  principal  case;  United  States  v.  Coxe, 
17  How.  43,  15  L.  77,  decided  as  indistinguishable  from  principal 
case;  Suggestion  of  Coxe,  15  La.  Ann.  514,  holding  the  Malson 
Rouge  title  nulL 

Cited  and  distinguished  in  Arguello  y.  United  States,  18  How. 
547,  15  L.  481,  holding  the  Arguello  grant  in  California  a  direct  one 
to  the  person,  not  one  to  impressarios  or  pobladors. 

Oovemment  cannot  be  sued  without  its  consent  hence  no  judg- 
ment can  be  given  against  the  government  upon  a  plea  in  reconvene 
tion,  p.  854. 

Appeal  and  error.—  Where  a  judgment  is  erroneous  in  any  view, 
the  appellate  court  will  not  construe  it;  nor  will  it  examine  imma- 
terial errors,  pp.  854,  855. 

Miscellaneous.— Principal  case  cited  in  Jones  v.  McMasters,  20 
How.  22,  15  L.  811,  holding  court  of  law,  where  grant  from  govern- 
ment regular  in  form,  will  not  inquire  into  its  equitable  considera- 
tions. 
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Seveaua  law.— Mere  defect  in  the  description  of  goods  in  a  mani- 
fest does  not,  in  absence  of  fraud,  snbject  them  to  forfeiture,  p.  9. 

Cited  and  principle  affirmed  in  The  Cargo  ex  Lady  Essex,  89  Fed. 
767,  holding  failure  to  give  notice  of  contingency  which  makes  un- 
loading necessary  will  not  render  liable  to  forfeiture  a  cargo  un- 
loaded without  authority  of  collector;  United  States  y.  Celluloid, 
82  Fed.  632,  54  U.  S.  App.  284,  holding  goods  will  not  be  forfeited 
if  brought  unlawfully  Into  port  by  mere  trespasser  without  owner's 
consent 

Miscellaneous.—  Cited  as  instance  where  appeal  dismissed  because 
statutory  amount  not  involved,  in  Seaver  v.  Bigelows,  6  WaU.  210, 
18  L.  696,  dismissing  appeal  from  Judgment  on  creditor's  biU,  Judg- 
ment not  having  exceeded  $2,000. 

8  How.  10-40.  12  L.  967,  LADD  v.  LADD. 

Husband  and  wife.—  Where  married  woman  alleges  that  she  exe- 
cuted a  power  of  appointment  for  disposition  of  her  separate  prop- 
erty under  undue  marital  influence  and  through  fraud,  but  alleges 
no  specific  act,  the  charge  cannot  be  sustained,  when  evidence  goes 
far  to  contradict  the  allegation,  pp.  27,  28. 

Positive  denial  of  fraud,  in  absence  of  any  proof  to  sustain  it,  is 
a  complete  refutation  of  the  charge,  p.  28. 

Cited  to  this  point  in  Hastings  v.  Owynn,  12  Wis.  673. 

Karriage  settlement.— Where  settlement  contained  certain  di- 
rections to  trustee,  and  permitted  feme  to  dispose  of  property  by 
appointment  or  devise,  it  was  held  she  was  enabled  to  convey  the 
whole  fee  and  not  merely  the  profits,  p.  30. 

Marriage  settlement.— Whether  power  of  appointment  given  in, 
was  properly  executed,  discussed,  pp.  30-40. 

Cited,  arguendo,  to  this  point,  Brelt  v.  Yeaton,  101  IlL  262. 

8  How.  41-48,  12  L.  979,  UNITED  STATES  v.  STAATS. 

Indictment.— As  a  general  rule,  the  charge  must  be  laid  In  in- 
dictment so  as  to  bring  case  within  the  description  of  the  offense  as 
given  in  the  statute,  alleging  essential  requisites  that  constitute 
it,  p.  44. 
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Cited  and  principle  followed  in  United  States  t.  Henry,  8  Ben- 
Si,  P.  O.  15,350,  holding  in  indictment  nnder  revenue  laws  for 
executing  fraudulent  bond  it  Is  unnecessary  to  set  out  particnlaw 
in  which  bond  is  fraudulent;  United  States  t.  Nunnemacher,  7  BIbs. 
189,  F.  O.  15,903,  an  allegation  of  removal  of  spirits  on  which  tax 
had  not  been  paid  to  a  place  other  than  distillery  warehouse,  and 
concealment  thereof,  is  equivalent  to  alleging  concealment  of  spirits 
which  have  been  removed;  United  States  v.  White,  28  Fed.  Cas.  5«, 
an  indictment  for  offenses  against  elective  franchise  Is  sufficient 
if  it  charge  offense  in  words  of  statute;  United  States  v.  Holtzhaner, 
40  Fed.  79,  holding  indictment  defective,  which  charges  that  by  de- 
fendant's negligence  and  misconduct  a  certain  person's  life  was 
lost,  without  setting  out  facts  on  which  such  charge  is  baaed;  United 
States  V.  Kelsey,  42  Fed.  887,  890,  an  indictment  which  in  general 
terms  charges  defendant  with  suppressing  the  returns  of  ballots,  ia 
defective;  United  States  t.  Moore,  60  Fed.  739,  holding  indictment 
for  making,  or  procuring  to  be  made,  false  affidavit,  must  allege 
specifically  in  what  falsity  consists  and  connect  defendant  there- 
with. Cited  in  In  re  Coleman,  16  Blatchf.  417,  F.  C.  2,980,  holding, 
under  proceeding  for  unlawfully  using  a  certificate  of  citizenship, 
an  allegation  that  such  certificate  had  been  unlawfully  used  Is  an 
allegation  of  law,  and  does  not  show  sufficient  cause  for  issuing  a 
warrant. 

Indictment.— Where  act  provides  that  a  person  shaU  be  guilty 
of  felony  who,  with  intent  to  defraud  the  government,  presents  to 
government  officer  a  false  writing  in  relation  to  an  account  or  daim, 
an  indictment  under,  need  only  charge  the  intent  to  defraud,  and 
not  that  it  was  done  "  feloniously,"  p.  46. 

Cited  and  principle  applied  in  Bannon  v.  United  States,  156  U.  S. 
466,  467,  39  L.  496,  15  S.  Ct  468,  469,  holding  where  conspiracy  to 
commit  an  offense  is  made  a  felony  by  statute,  an  indictment  for 
so  acting  is  not  defective  by  reason  of  failing  to  aver  that  It  was 
entered  into  feloniously;  United  States  v.  Debs,  65  Fed.  211,  holding 
indictment  for  obstructing  mails  need  not  allege  act  was  done 
feloniously;  State  v.  Eldridge,  12  Ark.  612,  where  felonious  Intent 
is  not  element  of  crime  it  need  not  be  alleged;  State  v.  Murphy,  17 
R.  I.  702,  24  Atl.  475,  16  L.  R.  A.  552,  holding  an  indictment  for 
forgery  in  that  State  need  not  allege  act  was  done  feloniously: 
People  V.  Colton,  2  Utah,  458,  indictment  for  lascivious  cohabitation, 
holding  offense  is  defined  by  statute,  and  felonious  intent  Is  no  part 
of  crime;  therefore,  indictment  need  not  charge  act  was  done 
feloniously.  Cited  also  In  United  States  v.  Ulrici,  3  Dill.  543,  F.  C 
16,594,  where  it  was  held  unnecessary  to  allege  in  Indictment  for 
failing  to  efface  revenue  stamps,  an  intent  to  defraud  the  govern- 
ment; to  same  effect.  United  States  v.  Bayaud,  21  Blatchf.  295,  16 
Fed.  383. 

Distinguished,  United  States  v.  Van  Leuven,  62  Fed.  70,  holding 
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Indictment  for  making,  or  procuring  to  be  made,  false  affidavit  in 
support  of  pension  claim,  need  not  charge  that  it  was  made  for  par- 
pose  of  defrauding  United  States;  Kaelin  v.  Ck)mmonwealth,  84  Ky. 
861,  1  8.  W.  596,  where  the  offense  charged  was  a  common-law 
offense,  hence  felonious  Intent  must  be  alleged. 

Criminal  law.— The  transmission  of  a  false  affidavit  to  the  com- 
missioner of  ];>enslons,  which  transmitter  knows  to  be  false,  is  an 
offense  within  meaning  of  act  making  it  a  felony  to  present  to 
officer  of  United  States  a  false  writing  in  support  of  a  claim  with 
intent  to  defraud  the  United  States,  p.  46. 

Cited  and  relied  upon  in  United  States  v.  Bickf ord»  4  Blatchf .  889, 
F.  O.  14,591,  where  false  papers  were  transmitted  for  purpose  of  ob- 
taining a  bounty  land  warrant;  United  States  v.  Qowdy,  37  Fed.  383, 
where  facts  were  almost  identical  with  those  In  principal  case; 
United  States  v.  Hartman,  65  Fed.  491,  where  notary  certified  cer- 
tain persons  appeared  before  him  and  swore  to  statements  when 
such  was  not  true;  United  States  v.  Spaulding,  3  Dak.  Ter.  89, 
where  false  statements  were  made  in  proof  of  pre-emption  right. 

Distinguished,  United  States  y.  Oorbin,  11  Fed.  240,  241,  holding 
an  indictment  for  sending  a  false  writing  and  affidavit  to  pension 
office  must  set  out  all  the  ingredients  of  the  offense  with  certainty. 

Miscellaneous.—  Cited,  United  States  v.  Coppersmith,  4  Fed.  202, 
2  Fllpp.  551,  for  common-law  definition  of  felony. 

8  How.  48-72,  12  L.  982,  SUBGETT  v.  LAPICD. 

Federal  courts  —  Appeal  and  errort— An  action  of  an  equitable 
nature  to  try  title  to  land,  removed  from  Louisiana  court  to  United 
States  Circuit  Court,  should  be  brought  before  Supreme  Court  on 
appeal  and  not  by  writ  of  error,  p.  65. 

Cited  in  Walker  v.  DreviUe,  12  WalL  442,  20  L.  430,  holding,  not- 
withstanding peculiarities  of  civil  code  of  Louisiana,  the  Federal 
courts  in  that  State  must  preserve  the  distinctions  between  law  and 
equity.  Cited,  arguendo,  Loring  v.  Downer,  1  McAU.  367,  F.  C. 
8,513,  where  court  holds  an  action  to  remove  cloud  from  title  is 
equitable,  and  must  be  enforced  on  equitable  side  of  court;  to  same 
effect.  Land  Trust  of  Indianapolis  v.  Hoffman,  57  Fed.  336,  13  U.  S. 
App.  399,  although  the  court  on  writ  of  error  did  review  decision  of 
lower  court  In  cause  which  was  essentially  equitable. 

Public  lands.— The  Spanish  government,  in  granting  lands  along 
the  Mississippi  river,  reserved  the  lands  behind  those  granted  for 
the  use  of  front  proprietors,  who  had  always  right  of  pre-emption 
to  them,  and  this  right  was  recognized  by  Congress  in  several  acts, 
pp.  67,  68. 

Cited  in  SUdell  v.  Grandjean,  111  U.  S.  417,  420,  28  L.  323,  324,  4 
S.  Ct  476,  478,  as  showing  Spanish  custom  in  grafting  lands  in 
Louisiana. 
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Public  lands.—  The  act  of  1832,  relating  to  giving  proprietors  of 
lands  bordering  cm  riyers,  bayous  or  watercourses  preference  in 
right  to  purchase  adjacent  lands,  construed,  pp.  68,  69,  70. 

Cited  in  dissenting  opinion.  Ford  t.  Morancy,  14  La.  Ann.  79,  ma- 
jority holding  decision  of  land  office  on  question  involving  title 
emanating  from  Federal  government,  is  not  subject  to  revision  by 
State  courts. 

« 

Statutory  construction.— When  statutes  have  been  construed  by 
executive  officers,  whose  duty  it  is  to  put  them  in  force,  their  con- 
struction will  be  adopted  by  the  judiciary,  unless  it  appears  clearly 
to  be  erroneous,  pp.  68,  71. 

Oited  and  principle  followed  in  Five  Per  Gent  Cases,  110  XT.  8. 
486,  28  L.  202,  4  S.  Ct.  218,  where  statutes  giving  to  States  a  share 
of  proceeds  of  sale  of  public  lands  within  respective  boundaries  are 
construed;  United  States  v.  Richardson,  28  Fed.  71,  in  sustaining  a 
practice  of  drawing  jurors,  which  had  been  followed  for  nearly  a 
century;  Rand  v.  United  States,  88  Fed.  667,  in  affirming  right  of 
commissioner  to  fees  under  fee  law  in  accordance  with  construcdon 
adopted  by  accounting  officers  of  treasury;  Clark  v.  Mowyer,  5  Mich. 
468,  holding  construction  placed  by  auditor  on  statute  relating  to  pro- 
cedure in  cases  of  sales  for  taxes,  will  be  followed;  Britton  t.  Ferry, 
14  Mich.  67,  where  commissioner  of  land  office  had  placed  construc- 
tion on  act  relative  to  survey  of  public  lands;  Westbrook  v.  Miller, 
56  Mich.  152,  22  N.  W.  257,  where  judicial  notice  was  taken  of  the 
construction  placed  by  auditor-general  on  act  authorizing  deputy  to 
act  in  place  of  principal  Approved,  opinion  of  justices,  appendix, 
126  Mass.  594.  Cited,  arguendo,  Talcott  t.  Pine  Grove,  1  Flipp.  156, 
F.  C.  18,735. 

8  How.  73-83,  12  L.  992,  NATHAN  v.  STATE  OF  liOUISIANA. 

Commerce.—  An  individual  engaged  in  buying  and  selling  foreign 
biUs  of  exchange  is  not  engaged  in  commerce,  and  a  State  tax  on 
his  business  is  not  an  infringement  on  the  constitutional  power  of 
Congress  to  regulate  foreign  commerce,  p.  81. 

Cited  and  relied  upon  in  State  v.  Board  of  Assessment,  3  8.  Dak. 
850,  53  N.  W.  196,  affirming  right  of  State  to  tax  property  of  ex- 
press company,  although  company  is  engaged  in  conducting  intei^ 
state  commerce;  Insurance  Co.  v.  State,  86  Tex.  265,  24  S.  W.  401, 
22  L.  R.  A.  491,  holding  insurance  is  not  commerce,  but  an  aid  to 
commerce.  Cited,  arguendo,  Trade-Mark  Cases,  100  U.  S.  95,  25  L. 
552,  in  holding  not  every  species  of  property  which  is  used  or  even 
essential  in  commerce  is  brought  within  the  control  of  Congress  by 
section  of  Constitution  which  provides  it  shall  have  power  to  regu- 
late commerce;  United  States  v.  Hopkins,  82  Fed.  538,  539,  as  to 
what  constitutes  commerce  between  the  States;  Craig  v.  Kline,  65 
Pa.  St  409,  3  Am.  Rep.  643,  holding  a  statute  regulating  the  man- 
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ner  of  floating  logs  in  the  Susquehanna  riTer»  Is  a  valid  exercise 
of  police  power,  and  not  repugnant  to  commerce  clause  in  Federal 
Ck>nstitutlon. 

Taxation. —  In  absence  of  restraining  compact  between  States 
and  Federal  government,  the  taxing  power  of  a  State  reaches  all 
the  property  and  every  business  within  the  State,  which  Is  not  prop- 
erly denominated  an  instrumentality  of  the  general  government, 
p.  82. 

The  holding  has  been  very  widely  affirmed  and  relied  upon  by 
subsequent  cases,  as  the  citations  show:  Transportation  Oo.  v. 
Wheeling,  99  U.  S.  279,  25  L.  414,  affirming  S.  0.,  9  W.  Ya.  179,  27 
Am.  Bep.  555,  holding  State  may  tax  as  personal  property,  steam- 
boat of  company  which  has  its  principal  office  in  city  in  State,  which 
city  Is  regarded  as  home  port;  Union  Tow.  Go.  v.  Bordelon,  7  La. 
Ann.  196,  is  to  same  effect;  Kirtland  v.  Hotchkiss,  100  U.  S.  499, 
25  L.  562,  affirming  right  of  State  to  tax  its  citizens  for  debts  held 
by  them  against  non-residents;  Van  Brocklin  v.  Tennessee,  117  U. 
S.  176,  29  L.  854,  6  S.  Ct  684,  Fagan  v.  Chicago,  84  lU.  234,  and 
People  V.  United  States,  93  111.  36,  84  Am.  Rep.  158,  <where  lands 
held  by  United  States  are  held  not  to  be  subject  to  State  taxation; 
Duer  V.  Small,  4  Blatchf.  267,  F.  0.  4,116,  sustaining  validity  of  an 
act  which  imposed  taix  on  non-residents  who  were  engaged  In  busi- 
ness within  State,  the  same  as  if  they  were  residents;  Osbom  v. 
Mobile,  44  Ala.  499,  holding  city  ordinance  requiring  foreign  ex- 
press companies  to  pay  a  license  tax,  is  not  a  regulation  of  com- 
merce between  States,  and  is  valid;  City  of  Little  Rock  v.  Prather, 
46  Ark.  477,  affirming  power  of  legislature  to  delegate  authority  to 
municipalities  to  tax  occupations;  Paul  v.  Virginia,  8  WalL  184, 
19  L.  861,  holding  a  State  statute  requiring  foreign  Insurance  com- 
panies to  obtain  a  license  from  State  before  transacting  business 
therein,  is  not  repugnant  to  Federal  Constitution;  People  v.  Cole- 
man, 4  CaL  58,  60,  60  Am.  Dec.  591,  592,  affirming  right  of  State  to 
place  occupation  tax  on  auctioneers,  and  also  on  sellers  of  consigned 
goods  which  belonged  to  persons  not  domiciled  within  State;  Wig- 
gins Ferry  Co.  v.  Eiast  St.  Louis,  102  111.  574,  where  constitutionality 
of  statute  permitting  municipalities  to  place  occupation  tax  on  par- 
ties engaged  in  ferry  business  on  Mississippi  river,  is  upheld;  State 
V.  Phipps,  50  Kan.  616,  34  Am.  St.  Rep.  156,  31  Pac.  1098,  18  L.  R. 
A.  661,  affirming  right  of  State  to  punish  agents  of  foreign  insur- 
ance companies  for  violating  laws  for  regulation  of  such  companies; 
New  Orleans  v.  Eclipse  Tow-Boat  Co.,  33  La.  Ann.  648,  39  Am.  Rep. 
280,  where  city  ordinance  Imposing  Ucense  tax  on  tow-boats  running 
on  Mississippi  river  was  held  not  a  regulation  of  commerce;  Cor- 
son V.  Maryland,  57  Md.  266,  holding  an  act  Imposing  a  traders' 
tax  on  all  traders,  resident  and  non-resident,  not  a  regulation  of 
commerce;  State  v.  Applegarth,  81  Md.  305,  31  Ati.  964,  28  L.  R.  A. 
816»  where  license  tax  on  business  of  packing  oysters  was  held 
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valid;  Walcott  ▼.  People,  17  Mich.  87,  and  dissentiiig  opinion,  S.  C, 
^  majority  sustaining  yalidlty  of  act  requiring  express  companies 
to  pay  a  spedflc  tax  of  1  per  cent,  on  gross  amount  of  current 
business  within  State;  People  y.  Walling,  53  Mich.  269,  18  N.  W. 
810,  where  act  taxing  wholesale  importation  of  liquors  from  other 
States  was  held  valid;  State  y.  Welton,  55  Mo.  291,  and  State  y. 
Harrington,  68  Vt.  628,  35  Atl.  517,  34  L.  B.  A.  101,  sustaining 
validity  of  act  imposing  license  tax  on  peddlers;  Montana  v.  Fams- 
worth,  5  Mont  322,  5  Pac.  877,  Ex  parte  Robinson,  12  Nev.  274,  28 
Am.  Rep.  801,  and  Ex  parte  Asher,  23  Tex.  App.  672,  5  S.  W.  95, 
all  holding  an  act  requiring  commercial  travellers  to  obtain  a  li- 
cense before  carrying  on  business,  is  constitutional;  Ex  parte  Mar^ 
tin,  7  Nev.  142,  8  Am.  Rep.  706,  holding  statute  requiring  revenue 
stamp  on  bill  of  exchange  drawn  in  State  upon  another  State,  was 
legitimate  exercise  by  State  of  its  power  of  taxation;  Gardner  v. 
Hall,  PhlL  (N.  G.)  24,  where  law  Imposing  tax  on  **  dead-heads,"  was 
held  valid;  State  v.  Bell,  PhlL  (N.  G.)  85,  holding  a  statute  impos- 
ing tax  on  business  followed  anterior  to  Its  passage,  is  valid  and  a 
proper  exercise  of  State's  power  of  taxation;  Davis  v.  Dashiel,  Phil. 
(N.  G.)  117,  where  a  statute  Imposing  a  tax  of  15  per  cent,  upon 
spirituous  liquors  purchased  from  non-residents  and  10  per  cent 
on  that  purchased  from  residents  of  State,  was  held  valid;  Gham- 
paign  Bank  v.  Smith,  7  Ohio  St.  56,  affirming  right  of  State  to  tax 
its  own  bonds;  Insurance  Go.  v.  Commonwealth,  87  Pa.  St  183,  30 
Am.  Rep.  356,  sustaining  validity  of  a  statute  imposing  tax  upon 
entire  amount  of  premiums  received  by  insurance  companies, 
whether  received  from  within  or  without  State;  Languille  v.  State, 
4  Tex.  App.  324,  holding  statute  making  it  penal  offense  to  practice 
law  without  first  paying  a  license  tax,  is  constitutional;  W.  U. 
Tel.  Go.  V.  Richmond,.  26  Gratt.  23,  affirming  validity  of  city  or- 
dinance imposing  license  tax  upon  foreign  telegraph  companies 
doing  business  in  city;  Gapltal  City  Water  Go.  v.  Board,  117  Ala. 
812,  23  So.  973,  where  statute  Imposing  tax  on  gross  receipts  of  a 
particular  enterprise,  after  deducting  running  expenses,  was  held 
to  impose  an  occupation  tax,  and  is  valid. 

Gited,  arguendo,  Lott  v.  Mobile  Trade  Go.,  43  Ala.  582,  holding 
a  State  tonnage  tax  on  steamboats  not  repugnant  to  Federal  Gon- 
stltutlon;  Grow  v.  Missouri,  14  Mo.  300,  318,  332,  Gsesar  v.  Gapell, 
83  Fed.  409.  See  note  on  State's  power  of  taxation,  59  Am.  Rep. 
279,  where  authorities  are  reviewed;  note,  33  Am.  St  Rep.  402,  as 
to  what  are  insti'umentalltles  of  government 

Distinguished,  State  Tonnage  Tax  Gases,  12  Wall.  213,  224,  20 
L.  373,  377,  where  act  was  held  repugnant  to  that  clause  in  Gonstl- 
tution  forbidding  States,  without  consent  of  Gongress,  to  lay  any 
duty  of  tonnage;  Ward  v.  Maryland,  12  Wall.  428,  20  L.  452,  over- 
ruling S.  G.,  31  Md.  285,  1  Am.  Rep.  55,  where  statute  imposing  tax 
discriminated  against  non-resident  traders;  Walling  y.  Michigan, 
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116  n.  S.  4e0,  29  L.  696,  6  S.  Ot  460,  where  occnpation  tax  dis- 
criminated against  products  of  other  States;  to  same  effect.  State 
T.  North,  27  Mo.  480,  dissenting  opinion;  New  York  State  v.  Bob- 
erts,  171  U.  S.  676,  19  S.  Gt  74,  on  ground  that  occupation  tax  in 
question  operated  as  a  discriminating  burden  against  products  of 
another  State. 

Miscellaneous. —  Cited,  arguendo.  United  States  v.  Addyston  Pipe 
&  Steel  Ck).,  78  Fed.  716,  as  to  power  of  Congress  to  regulate  com- 
merce. Cited  in  Stein  y.  Mobile,  24  Ala.  614,  as  to  department  of 
goyemment  on  which  power  of  taxation  is  confined;  Lott  y.  Boss, 
88  Ala.  159,  and  Noble  y.  GuUom,  44  Ala.  583,  not  in  i>oint  See  note, 
25  Am.  Dec.  79,  for  definition  of  "  biU  of  credit" 

8  How.  83-107,  12  L.  997.  UNITED  STATES  y.  BUCHANAN. 

Custom  cannot  be  set  up  against  settled  rule,  and  is  not  binding 
unless  ancient,  reasonable,  generally  known,  and  certain,  p.  102. 

Cited  and  applied  in  Tilley  y.  County  of  Cook,  108  U.  S.  168,  26 
Ik  377,  holding  an  unreasonable  custom,  obseryed  by  Chicago  archi- 
tects, is  not  binding;  United  States  y.  Beindeer,  27  Fed.  Cas.  761, 
an  usage  which  yiolates  an  express  law,  may  not  protect  one  who 
breaks  the  law;  The  Sydney,  27  Fed.  127,  where  eyidence  to  estab- 
lish a  custom  in  regard  to  marine  insurance,  was  held  too  loose, 
conflicting  and  conjectural;  to  same  effect,  Greenwich  Ins.  Ca  y. 
Waterman,  54  Fed.  843,  6  U.  S.  App.  549. 

Vayy. —  The  red  book  did  not  repeal  the  blue  book,  except  where 
specified,  p.  103. 

Vayy. —  Purser  in,  cannot  charge  commissions  for  drawing  bills 
of  exchange  to  procure  abroad  the  funds  which  he  disburses,  pp. 
102,  106. 

Cited  with  approyal  in  United  States  y.  Brown,  9  How.  600,  18 
Ik  233,  holding  chief  clerk  of  post-office  department  is  not  entitled 
to  commissions  for  negotiating  loans  for  the  use  of  the  department 

Navy. —  Purser  in,  cannot  be  allowed  extra  compensation  for 
paying  mechanics  and  laborers  at  a  nayy  yard,  pp.  103,  106. 

Set-off. —  Unliquidated  damages  claimed,  cannot  be  set-off 
against  United  States,  in  action  on  purser's  bond,  p.  105. 

Cited  to  this  point  Charnley  y.  Sibley,  73  Fed.  982,  34  U.  S.  App. 
705,  as  defining  liquidated  claim;  United  States  y.  N.  Am.  Com.  Co., 
74  Fed.  153,  as  authority  for  holding  statute  allowing  set-offs,  has 
had  liberal  construction. 

United  States  is  not  responsible  for  wrong  done  by  one  of  its  offi- 
cers to  another,  pp.  105,  106. 

Cited,  arguendo,  in  Bass  y.  State,  34  La.  Ann.  502,  in  holding 
State  is  not  liable  for  damages  sustained  by  one  of  its  citizens 
through  State  exercising  its  legitimate  police  powers. 
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Mlscellaneons. —  Cited  in  United  States  ▼.  Potter,  27  Fed.  Gaa. 
604,  as  authority  for  holding  laches  is  not  imputable  to  the  gOY- 
emment 

8  How.  107-113,  12  L.  1007,  WILLIAMS  v.  BENEDICT. 

Executors  and  administrators. —  A  Judgment  against  adminis- 
trator of  an  insolvent  estate  before  adjudication  of  insolvency,  gives 
such  Judgment  creditor  no  preference  over  other  creditors,  since  the 
adjudication  relates  back  to  time  of  death  of  insolvent  debtor,  p. 
IIL 

Lien  of  Judgments  of  Federal  courts,  in  absence  of  legislation  by 
Congress,  depends  on  the  law  of  the  State  in  which  such  courts  have 
Jurisdiction,  p.  111. 

Cited  and  applied,  Dartmouth  Bank  v.  Bates,  44  Fed.  548,  and 
National  Bank  v.  Clark,  55  Kan.  222,  40  Pac.  271,  where  a  Judgment 
of  Federal  court  for  district  of  Kansas  was  held  to  be  lien  on  prop- 
erty of  Judgment  debtor  in  county  where  rendered  only,  unless  re- 
corded in  other  counties  as  required  by  Kansas  statute;  Rock  Island 
Bank  v.  Thompson,  173  IlL  601,  64  Am.  St.  Rep.  142,  50  N.  E.  1091, 
holding  the  lien  of  Judgment  of  Federal  court  is  co-extensive  with 
territorial  Jurisdiction  of  court;  to  same  effect,  Lawrence  v.  Belger, 
81  Ohio  St  178.  Approved,  arguendo.  Brown  v.  Pierce,  7  WalL  217, 
19  L.  137,  and  Baker  v.  Morton,  12  WalL  158,  20  L.  265.  Cited, 
United  States  v.  Hailey,  2  Idaho,  80,  3  Pac.  264,  application  not  dear. 

Estates  of  decedents. —  Qusere,  whether  States  may  compel 
foreign  creditors,  in  all  cases,  to  seek  remedy  against  the  estates  of 
decedents  in  State  courts  alone,  p.  112. 

Jurisdiction  —  Federal  courts. —  Where  a  Probate  Court  has 
ordered  the  property  of  an  insolvent  estate  sold  and  proceeds  di- 
vided among  creditors,  a  creditor  holding  Judgment  against  the  ad- 
ministrator in  Federal  District  Court,  prior  to  the  adjudication  of 
insolvency,  will  not  be  granted  writ  of  execution  to  enforce  payment 
of  his  debt,  p.  112. 

The  citing  cases  show  that  this  holding  has  been  extensively  relied 
upon  by  subsequent  authorities:  Peale  v.  Phipps,  14  How.  375,  14 
L.  461,  holding,  where,  under  State  statutes,  bank's  charter  had  been 
declared  forfeited  and  commissioners  who  had  been  appointed  to 
audit  accounts  against  it  had  refused  a  certain  account,  the  Federal 
courts  have  no  Jurisdiction  to  entertain  bill  to  compel  trustee  to  pay 
rejected  account;  PuUiam  v.  Osborne,  17  How.  475,  15  L.  155,  hold- 
ing where  writ  of  execution  is  issued  by  both  State  and  Federal 
court  against  same  property,  the  one  first  levied  gives  prior  right; 
Taylor  v.  Carryl,  20  How.  596,  15  L.  1032,  where  a  vessel  had  been 
seized  on  attachment  in  State  court  and  motion  was  pending  for 
order  of  sale,  a  libel  filed  in  United  States  District  Court  for 
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mariner's  lien  for  wages  could  not  divest  State  court  of  its  author- 
ity oyer  vessel;  Tonley  v.  Lavender,  21  Wall.  281,  22  L.  538,  where 
a  sale  of  lands  under  an  execution  under  similar  circumstances  was 
held  void;  Heidritter  v.  Elizabeth  Cloth  Ck).,  112  U.  S.  304,  305,  28 
L.  733,  5  S.  Gt  139,  140,  holding,  where  proceedings  in  rem  are 
commenced  in  a  State  court  and  analogous  proceedings  in  rem  in 
Federal  court,  against  same  property,  exclusive  jurisdiction  for  pur- 
poses of  Its  own  suit  is  acquired  by  court  which  first  takes  posses- 
sion of  the  res;  Porter  v.  Sabin,  149  U.  S.  480,  37  L.  818,  13  S.  Ct. 
1011,  holding,  after  State  court  has  appointed  receiver  for  property 
of  corporation,  stockholders  cannot  bring  suit  against  officers  of,  in 
Federal  court,  for  fraudulent  use  of  its  property,  without  making  re- 
ceiver a  party  to  the  suit;  Byers  v.  McAuley,  149  U.  S.  615,  617,  37 
L.  871,  872,  13  8.  Gt  908,  909,  holding  a  citizen  of  another  State 
may  proceed  in  Federal  courts  to  establish  a  debt  against  an  estate, 
but  debt  thus  established  must  take  its  place  and  share  in  the  estate 
as  administered  by  the  Probate  Court;  In  re  Clark,  4  Ben.  98,  F.  C. 
2,798,  3  N.  B.  R.  131,  where  United  States  District  Court  refused  to 
make  order  affecting  matter  wholly  within  Jurisdiction  of  State 
court;  Judd  v.  Bankers'  TeL  Co.,  24  Blatchf.  422,  31  Fed.  Rep.  183, 
where  motion  for  receiver  and  injunction  pendente  lite  was  denied 
because  State  court  had  Jurisdiction  of  subject-matter  of  controversy; 
Fox  V.  Hempfleld  Ry.  Co.,  2  Abb.  (U.  S.)  155,  F.  C.  5,011,  where  State 
court  has  taken  control  of  the  property  and  franchise  of  a  corpora- 
tion«  they  cannot  be  taken  in  execution  by  process  from  another 
Jurisdiction;  Wiimer  v.  Atlanta  &  Richmond  Ry.  Co.,  2  Woods,  427, 
428,  F.  C.  17,775,  where  different  suits  are  commenced  in  courts  of 
co-ordinate  Jurisdiction  and  possession  of  property,  which  is  subject 
of  suit,  is  necessary  to  relief  as^ed  in  each  case,  that  court  which 
first  seizes  property  acquires  Jurisdiction  over  it,  to  exclusion  of 
other,  no  matter  when  suits  were  commenced  or  process  in  personam 
served;  Young  v.  Montgomery  Ry.  Co.,  2  Woods,  619,  F.  C.  18,166, 
and  Blake  v.  Alabama  Ry.  Co.,  6  Bank.  Reg.  333,  3  Fed.  Cas.  587. 
where  court  refused  to  interfere  with  property  in  hands  of  receiver 
appointed  by  court  of  co-ordinate  Jurisdiction;  In  re  Vogel,  2  Bank. 
Reg.  139,  28  Fed.  Cas.  1243,  holding,  when  property  of  a  bankrupt 
has  passed  into  custody  of  Court  of  Bankruptcy  it  cannot  be  taken 
in  replevin  suits  instituted  by  creditors  of  such  bankrupt;  Phelps  v. 
Sellick,  8  Bank.  Reg.  394, 19  Fed.  Cas.  465,  holding,  where  mortgagor 
goes  Into  bankruptcy,  mortgagee  must  obtain  permission  from 
Court  of  Bankruptcy  before  proceeding  to  foreclose  mortgage,  other- 
wise proceedings  will  be  void;  Cohen  v.  Solomon,  66  Fed.  413,  the 
Federal  court  having  obtained  Jurisdiction  over  the  res  in  foreclosure 
proceedings,  subsequent  proceedings  in  State  court,  in  regard  to 
same  property,  antagonistic  to  proceedings  in  Federal  court,  were 
held  Invalid;  Lant  v.  Manley,  71  Fed.  12,  holding  a  bill  calling  upon 
Federal  court  to  dispossess  an  administrator  of  control  over  property 
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committed  to  his  charge,  bad  on  demurrer;  In  re  Foley,  80  Fed.  950, 
where  petition  for  removing  administration  proceedings  to  Federal 
court  was  denied;  Homer  y.  Hanks,  22  Ark.  686,  holding  judgments 
of  Circuit  Courts  against  executors  and  administrators  on  debts  due 
by  deceased  persons,  can  support  compulsory  satisfaction  only  by 
being  brought  under  administration  of  Probate  Courts;  Moore  t. 
Wltbenburg,  13  La.  Ann.  23,  holding  property  under  seizure  by 
United  States  marshal  is  beyond  reach  of  State  process;  Du  ViYler 
y.  Hopkins,  116  Mass.  128,  17  Am.  Rep.  144,  holding  claim  against 
Insolvent  estate,  pending  In  Supreme  Court  on  appeal  from  Probate 
Court,  cannot  be  removed  to  Federal  courts. 

Cited,  arguendo,  in  XTnion  Bank  v.  Yaiden,  18  How.  507,  15  L.  474, 
holding  the  effect  of  a  Judgment  obtained  in  Federal  courts  against 
estate  of  a  decedent  is  controlled  by  local  law.  Explained  in  Green 
V.  Crelghton,  23  How.  107,  16  L.  423,  where  court  holds  Federal 
courts  have  jurisdiction  over  executors  and  administrators,  wbere 
parties  to  suit  are  dtisens  of  different  States,  and  ttds  jurisdiction 
is  not  barred  by  subsequent  proceedings  in  insolvency  in  State  Pro- 
bate Court  Cited  in  Ellis  v.  Davis,  109  U.  S.  408,  27  L.  1010.  3  & 
Ct  335,  and  Geilinger  v.  Philippi,  133  U.  S.  257,  33  L.  617,  10  S.  Ct 
268,  without  special  application.  Cited,  arguendo,  In  Borer  v.  Chap- 
man, 119  U.  S.  600,  30  L.  537,  7  S.  Ct  349,  Burt  v.  Keyes,  1  Flipp. 
67,  F.  C.  2,212,  and  Welmer  v.  Atlanta  &  Richmond  Ry.  Co.,  2 
Woods,  421,  F.  C.  17,775,  where  authorities  are  collected;  In  re 
Aakew,  3  Bank.  Reg.  575,  2  Fed.  Cas.  31.  Cited  in  collection  of  cases 
on  general  subject  Wadley  v.  Blount  65  Fed.  674,  and  Smith  t. 
Ford,  48  Wis.  155,  2  N.  W.  159,  without  special  application.  Cited, 
arguendo,  in  Adams  v.  Mercantile  Trust  Co.,  66  Fed.  620,  621,  30 
U.  S.  App.  204,  holding  actual  seizure  is  not  always  necessary  in 
order  to  give  exclusive  jurisdiction  over  property  to  a  court  in  which 
suit  affecting  such  is  pending;  Compton  v.  Jesup,  68  Fed.  279, 31 U.  S. 
App.  486,  and  Martin  v.  Fort  83  Fed.  24,  54  U.  S.  App.  326.  Cited 
in  Byrne  v.  McDow,  23  Ala.  410,  where  court  holds  a  decree  of  in- 
solvency by  State  court  does  not  preclude  creditor  from  denying 
truth  of  decree  in  Federal  court;  Gay  v.  Brierfield  Co.,  94  Ala.  30S, 
313,  316»  317,  33  Am.  St  Rep.  126,  131,  134,  136,  11  So.  355,  357,  358. 
359,  16  L.  R.  A.  566,  568,  570,  where  authorities  are  reviewed,  and 
exception  to  general  rule  that  no  court  can  interfere  with  the  pro- 
ceedings of  a  court  of  concurrent  jurisdiction,  pointed  out  See 
monographic  note,  29  Am.  St  Rep.  311,  where  general  subject  is 
discussed  and  authorities  reviewed. 

Distinguished  in  Black  v.  Scott  9  Fed.  190,  holding  jurisdiction  of 
United  States  District  Court  to  determine  rights  of  parties  under 
mortgage,  is  not  defeated  by  mortgagor's  assignment  under  State 
Insolvency  laws;  Ball  v.  Tompkins,  41  Fed.  490,  holding  the  pen- 
dency of  a  suit  in  one  court  is  no  bar  to  exercise  of  jurisdiction  in 
determination  of  same  question  in  another;  to  same  effect  Brlggs  v. 
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Stround,  58  Fed.  720,  and  Brown  y.  Bills,  86  Fed.  858,  holding  as- 
sessment against  estate  of  owner  of  national  bank  stock,  In  hands 
of  ezecatriz,  Is  enforceable  In  Federal  courts,  though  proceedings 
are  i>ending  for  settlement  of  estate  in  State  Probate  Oonrt;  Howe 
v.  Freeman,  14  Gray,  573,  holding  replevin  lies  in  State  court  against 
United  States  marshal,  for  property  of  stranger,  to  suit  held  by  him 
under  attachment. 

Miscellaneous. —  Cited,  Kimball  ▼.  Jenkins,  11  Fla.  124,  89  Am. 
Bee.  241,  not  in  point. 

8  How.  113-123,  12  L.  1009,  UNITBD  STATES  ▼.  BOISDORB'S 
HBIRS. 

Public  lands. —  The  acts  of  1824  and  1844,  enabling  claimants  to 
land  in  Missouri  and  other  States  to  try  titles,  required  that  such 
claims  be  presented  within  two  years  from  passage  of  acts,  p.  121. 

Cited  in  United  States  v.  Porche,  12  How.  432,  13  L.  1054,  holding 
claim  not  presented  until  March,  1848,  was  barred. 

Supreme  Court  can  exercise  no  appellate  Jurisdiction  over  cases 
after  act  conferring  Jurisdiction  has  expired,  p.  121. 

Cited  and  applied  in  McNulty  v.  Batty.  10  How.  79, 13  L.  385,  hold- 
ing Supreme  Court  lost  Jurisdiction  of  cause,  pending  from  Supreme 
Court  of  Territory  of  Wisconsin,  when  that  territory  was  admitted 
as  a  State;  Railroad  Co.  t.  Grant,  98  U.  S.  401,  25  L.  232,  and  Me- 
Clain  y.  WilUams,  10  S.  Dak.  336,  73  N.  W.  74,  43  L.  R.  A.  289,  where 
court  lost  Jurisdiction  of  pending  causes  by  act  increasing  the 
amount  in  dispute  necessary  to  give  Jurisdiction.  Approved,  argu- 
endo, in  Birdseye  v.  Shaeffer,  37  Fed.  825. 

Distinguished  in  Colt  v.  Young,  2  Blatchf.  473,  F.  C.  8,032. 

Public  lands. —  The  act  of  1844,  enabling  claimants  to  land  to 
perfect  their  titles,  did  not  expire  five  years  from  date  of  its  pas- 
sage, so  far  as  regards  appeals  from  the  Federal  District  to  Supreme 
Court,  but  continued  in  force  until  all  appeals  were  disposed  of, 
p.  122. 

Miscellaneous. —  Cited  in  Leese  y.  Clarke,  3  CaL  26,  not  in  point 

8  How.  124r-134,  12  L.  1013,  BENNETT  v.  BUTTBRWORTH. 

Apx>eal  and  error. —  Where  declaration  was  for  chattels  declared 
to  be  worth  |2,700,  defendant  may  haye  writ  of  error  to  a  Judgment 
for  plaintiff,  though  the  Judgment  was  for  but  |1,200,  and  plaintiff 
released  the  excess,  p.  129. 

Cited  in  Stinson  y.  Dousman,  20  How.  467,  15  L.  969,  where  court 
held  equitable  consideration  Inyolyed  in  case  gaye  it  Jurisdiction. 

Distinguished  in  Pittsburgh  Locomotiye  Co.  y.  National  Bank, 
154  U.  S.  627,  24  L.  270,  14  S.  Ct.  1180,  where  the  only  matter  in 
dispute  was  a  Judgment  of  $1,508,  which  was  insu£Blclent  to  giye 
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Jurisdiction;  Simon  v.  House,  46  Fed.  820,  where  cause  was  dis- 
missed for  want  of  Jurisdiction  on  a  showing  that  amount  in  dis- 
pute was  much  less  than  that  alleged  by  plaintiff. 

Miscellaneous. —  Cited,  Lewin  ▼.  Stein,  7  Ck)lo.  App.  67,  42  Pac 
186,  application  not  clear;  Ck>ok  t.  Halsell,  65  Tex.  7,  and  Byrne  t. 
Lynn,  44  S.  W.  312,  644  (Tex.  OiY.  App.),  as  to  necessity  of  Terdict 
against  parties,  who  have  replevied  property,  finding  value  of  vari- 
ous articles  replevied. 

8  How.  134^163,  12  L.  1018,  YBAZIB  ▼.  WILLIAMS. 

Auctioneer  is  general  agent  for  owners  of  goods  which  he  is 
selling,  p.  162. 

Oited  in  RandaU  y.  Lautenberger,  16  B.  L  160,  13  AtL  101,  if 
auctioneer,  without  seller's  assent,  makes  bids  for  a  purchaser,  his 
conduct  is  fraudulent,  and  purchaser  cannot  enforce  sale. 

Auction  sales. —  By-bidding  or  puflElng  by  ovniers,  or  caused  by 
or  ratified  by  them,  is  a  fraud,  and  avoids  sale,  and  successful  bid- 
der may  recover  back  excess  above  the  last  bona  fide  bid,  p.  153. 

Cited  and  principle  followed  in  Bradley  v.  Baynard,  2  Houst 
568,  83  Am.  Dec.  170,  holding  a  sale  made  under  such  circumstances 
voidable;  Curtis  v.  Aspinwall,  114  Mass.  191,  10  Am.  Rep.  336, 
where  sale  was  advertised  "  to  be  positive,"  If  buyer  is  infiuenced 
by  by-bidding  done  at  instigation  of  auctioneer,  the  sale  is  void- 
able at  his  option;  Pennock's  Appeal,  14  Pa.  St  450,  53  Am.  Dec. 
563,  where  by-bidder  was  employed  at  sale  made  under  order  of 
Orphans'  Court;  Hartwell  v.  Qumey,  16  R.  I.  70,  13  AtL  114, 
where,  in  bale  made  by  trustee,  he  hired  puffer  in  order  to  secure 
better  price  for  his  cestui;  Peck  v.  List,  23  W.  Va.  393,  395,  48  Am. 
Rep.  414,  4i.6,  where  owner  employed  puffers.  See  note,  90  Am.  Dec. 
430,  and  extended  note  reviewing  cases,  96  Am.  Dec.  267. 

Where  auctioneer  makes  fictitious  bids  and  runs  up  price  of  ar- 
ticle he  is  selling,  this  is  a  fraud  on  the  purchaser,  p.  153. 

Approved  in  dissenting  opinion,  Stryker  v.  Vanderbilt,  26  N.  J.  L. 
502,  the  majority  expressing  no  opinion  on  this  point 

Agency. —  A  principal  is  liable  for  fraudulent  acts  of  his  agent 
when  he  retains  the  fruits  of  such  acts,  and  thereby  impliedly  rati- 
fies them,  D.  167. 

Cited  and  rule  followed  in  Alger  v.  Anderson,  78  Fed.  740,  where 
principal  accepted  fruits  of  fraudulent  sale  of  lands  made  by  his 
agent;  Riser  v.  Walton,  78  Cal.  492,  21  Pac.  363,  where  vendor 
adopted  sale  made  by  his  agent  he  Is  liable  for  false  representations 
made  by  agent  in  course  of  negotiations;  Wilder  v.  Beede,  119  CaL 
650,  51  Pac.  1084,  where  principal,  by  his  actions,  adopted  acts  of 
one,  assuming  to  act  as  his  agent,  who  fraudulently  obtained 
plaintiff's  note;  King  v.  Rea,  13  Colo.  76,  21  Pac.  1086,  holding 
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principal  liable  on  his  notes,  given  by  his  assumed  agent,  where 
he  did  not  repudiate  transaction,  but  sought  to  take  advantage  of 
it;  Curtis  y.  Aspinwail,  114  Mass.  105,  19  Am.  Rep.  339,  where  acts 
of  auctioneer,  in  Instigating  by-bidding,  were  regarded  as  acts  of 
his  principal.  Cited,  arguendo,  in  dissenting  opinion,  Stockwell  v. 
United  States,  18  Wall  567,  20  L.  501,  dissenting  opinion,  Mc- 
Graw  V.  Germania  Ins.  Co.,  54  Mich.  165,  19  N.  W.  936.  Cited  in 
Taylor  y.  Conner,  41  Miss.  726,  97  Am.  Dec.  421,  as  an  Instance  of 
ratification  of  agent's  acts  by  adoption;  Button  y.  Willner,  52  N.  Y. 
81& 

Distinguished  in  American  Surety  Co.  y.  Pauly,  170  U.  S.  150, 
151,  155,  42  L.  988,  964,  985,  18  S.  Ct  559,  561,  holding  there  is  no 
presumption  that  an  agent  informs  his  principal  of  acts  committed 
to  subserve  simply  his  own  personal  ends,  or  to  commit  some  fraud 
against  his  principal;  Baldwin  v.  Burrows,  47  N.  Y.  215,  where  acts 
of  principal  were  held  not  to  operate  as  a  ratification. 

Iiap(M  of  time  is  no  defense  to  a  suit  for  rescinding  of  a  sale  for 
fraud  perpetrated  at  an  auction,  where  fraud  was  not  discovered 
until  four  years  after  sale,  and  bill  was  filed  the  following  year, 
p.  158. 

Cited  and  principle  relied  upon,  as  follows:  Kirby  y.  Lake  Shore 
Ry.  Co.,  120  U.  S.  136,  30  L.  572,  7  S.  Ct  433,  holding,  when  relief 
is  asked  in  equity  on  ground  of  fraud,  time  will  not  run  in  favor 
of  defendant  until  discovery  of  fraud,  or  until  it  might  have  been 
discovered  by  exercise  of  reasonable  diligence;  McKneely  v.  Terry, 
61  Ark.  548,  33  S.  W.  957,  where  heir  of  grantee  delayed  sixteen 
years  in  bringing  suit  for  recovery  of  land.  Cited  in  note,  7  Am. 
Dec.  569.    Cited,  arguendo,  in  Dawson  v.  Sparks,  1  Posey,  751. 

Agency. —  Where  purchaser  at  auction  sale  is  defrauded  by  auc- 
tioneer, and  action  of  auctioneer  is  ratified  by  his  principals,  a  re- 
lease given  by  purchaser  to  auctioneer,  for  purpose  of  making  him 
a  competent  witness,  does  not  operate  as  a  bar  to  recovery  against 
the  vendors,  p.  159. 

Parties. —  In  action  by  purchaser  to  set  aside  an  auction  sale  for 
fraud,  the  auctioneer  is  not  a  necessary  party,  p.  159. 

Equity  will  relieve  a  purchaser  from  injury  caused  by  unfair 
steps,  taken  to  enhance  the  price  of  property  sold  at  auction,  p.  162. 

Cited  and  followed  in  Kilgore  v.  Bruce,  166  Mass.  139,  44  N.  B. 
109,  where,  by  fraud,  plaintiff  was  induced  to  pay  an  enhanced  price 
for  shares  of  stock.  Cited,  arguendo,  in  Fitzgerald  v.  Walker,  55 
Ark.  152,  17  S.  W.  702,  as  to  necessity  of  clearly  establishing  fraud, 
where  contract  is  sought  to  be  rescinded  on  that  ground. 

Miscellaneous. —  Cited  in  Neblett  v.  Macfarland,  92  U.  S.  104,  23 
L.  472,  as  authority  for  holding  it  is  no  objection  to  restoration  of 
property  received  on  a  fraudulent  sale,  that  it  has  fallen  in  value 
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since  date  of  transaction.  Cited  in  Schneider  ▼.  Foote,  23  Bl&tchf. 
516,  27  Fed.  585,  as  Instance  wliere  part  of  contract  of  snie  was 
set  aside  without  avoiding  whole;  Wilfred  y.  Myers,  40  Fed.  17i 
and  Van  Ness  v.  Cortdns,  12  Wis.  188,  not  In  point 

8  How.  163-169,  12  L.  1030,  PHALEN  v.  VIRGINIA. 

Police  power. —  The  suppression  of  nuisances  injurious  to  public 
health  or  morality  is  among  the  most  Important  duties  of  goyem- 
ment,  p.  168. 

Cited  in  dissenting  opinion,  Lelsy  y.  Hardin,  135  U.  S.  128,  34 
L.  189,  10  S.  Ct  691,  and  Pearsall  t.  Oreat  Northern  Ry.  Co.,  161 
U.  S.  666,  40  L.  845,  16  S.  Ct  710,  as  bearing  on  question  of  extent 
of  police  powers  of  government . 

Obligation  of  contract — Where  lottery  was  authorized  by  law, 
but,  before  it  was  started,  another  act  was  passed  limiting  the  time 
within  which  it  would  be  legal,  the  second  act  is  not  void  as  Impair- 
ing obligation  of  a  contract  P.  169. 

Cited  approvingly  and  relied  upon  in  Douglas  v.  Kentucky,  168 
U.  S.  496,  42  L.  555,  IS  S.  Ct  201,  and  Stone  v.  Mississippi,  101  U. 
S.  818,  25  L.  1080,  affirming  S.  C,  48  Miss.  161,  12  Am.  Rep.  370, 
which  cases  hold  a  law  revoking  lottery  privileges,  previonsly 
granted,  is  not  unconstitutional.  Cited  in  Louisiana  State  Lottery 
Co.  V.  Fitzpatrick,  3  Woods,  247,  F.  C.  8,541,  holding  contra,  to  Doug- 
las V.  Kentucky,  supra.  Cited  in  State  v.  Morris,  77  N.  C.  515,  hold- 
ing right  conferred  on  corporation  to  dispose  of  property  by  means  of 
lottery  tickets,  is  not  a  contract  but  mere  license,  revocable  at  will; 
to  same  effect,  Justice  v.  Commonwealth,  81  Ya.  214.  Cited  in  dis- 
senting opinion.  State  Bank  of  Ohio  v.  Knoop,  16  How.  408»  14  L. 
993,  majority  holding  an  act  unconstitutional  which  operated  to 
raise  the  rate  of  taxation  on  a  banking  corporation,  when  the  act 
incorporating  the  bank  bad  fixed  the  rate  which  bank  was  to  pay; 
St  Charles  v.  Hackman,  183  Mo.  642,  34  S.  W.  880,  and  Rowland 
V.  State,  12  Tex.  App.  419,  where  court  holds  an  occupation  tax  does 
not  create  a  contract  relation  between  municipality  and  licensee;  to 
same  effect,  Robertson  v.  State,  12  Tex.  App.  549.  Cited  in  Toledo 
Bank  v.  Bond,  1  Ohio  St  683,  the  court  seeming  to  be  of  opinion, 
contra  to  that  expressed  by  majority,  in  Bank  of  Ohio  v.  Knoop, 
supra;  dissenting  opinion,  Bettman  v.  Cowley,  19  Wash.  224,  53  Pac. 
59,  40  L.  R.  A.  822,  majority  holding  an  act  shortening  time  judg- 
ments shaU  be  a  lien,  is  invalid  as  to  existing  judgments.  See  mon- 
ographic note,  66  Am.  St  Rep.  834. 

8  How.  170-183,  12  L.  1033,  McCLANAHAN  v.  DAVIS. 

Assent  of  executor  must  be  obtained  before  a  legatee  can  take 
possession  of  a  legacy,  but  this  assent  may  be  implied,  p.  17& 

Cited  in  note,  50  Am.  Dec.  486,  488. 
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Hnsband  and  wife. —  In  Virginia,  where  there  is  a  tenancy  for 
life  in  a  slaye,  with  remainder  to  wife  of  another  person,  the  inter* 
est  of  hnsband  in  wife's  remainder  is  placed  upon  footing  of  an 
Interest  in  a  chose  in  action,  p.  179. 

Parties  —  Discovery. —  Where  there  was  no  direct  averment  that 
defendants,  or  either  of  them,  had  any  interest  in  property  claimed, 
or  that  it  was  In  their  possession,  no  ground  of  relief  against  those 
parties  was  shown,  and  right  to  a  discovery  as  incident  thereto, 
failed  also,  p.  180. 

Cited  in  Bass  v.  Comstock,  38  N.  Y.  22,  and  Manley  v.  Mickle,  n5 
N.  J.  Eq.  567,  37  AtL  740,  application  not  clear. 

8  How.  183-210,  12  L.  1040,  TAYLOR  v.  TAYLOR 

Equity. —  The  principles  npon  which  equity  Interferes  to  protect 
persons  from  undue  and  improper  Influences  examined  and  stated, 
pp.  190-201. 

Cited  in  Cowen  v.  Adams,  78  Fed.  552,  47  U.  S.  App.  076,  where  re- 
ceipt given  by  legatee  to  administrator  of  an  estate,  by  which  he 
surrendered  the  greater  part  of  his  share  of  the  estate,  was  not  per- 
mitted to  stand  in  way  of  his  enforcing  his  right  In  the  estate. 

Parent  and  child. —  Bquity  will  set  aside  a  deed  from  female 
child,  just  of  age,  to  trustee,  for  benefit  of  parents,  when  such  deed 
is  made  without  real  consideration,  and  is  executed  under  misrepre- 
sentations made  by  parents,  p.  210. 

The  following  cite  and  rely  upon  this  holding:  Cleveland  v.  Pol- 
lard, 37  Ala.  560,  where  there  were  contractual  relations  between 
trustee  and  cestui  que  trust;  Fuller  v.  Fuller,  40  Ala.  305,  where  by 
deed  of  gift  parent  conveyed  all  his  property  to  certain  of  his 
children,  excluding  others;  Noble  v.  Moses,  81  Ala.  541,  60  Am.  Rep. 
184,  1  So.  224,  holding,  where  unmarried  daughter  lives  with  her 
father,  a  pecuniary  obligation,  assumed  for  his  benefit,  will  be  re- 
garded as  transaction  between  parties  occupying  fiduciary  relations 
towards  each  other,  and  presumption  of  undue  influence  must  be 
rebutted;  Hightower  v.  Nuber,  26  Ark.  612,  where  deed  was  made 
without  consideration  by  one  in  very  feeble  health;  Kellogg  v.  Kel- 
logg, 21  Colo.  184,  40  Pac.  359,  where  conveyance  from  wife  to 
husband,  extorted  by  means  of  threats,  was  set  aside;  Bailey  v.  Fln- 
layson,  25  Fla.  179,  6  So.  159,  where  antenuptial  contract,  made 
under  undue  Influence  of  mother  of  intended  wife,  was  set  aside; 
White  V.  Ross,  160  lU.  74,  43  N.  B.  341,  holding  burden  of  showing 
daughter  acted  freely  in  making  conveyance  to  her  mother,  the 
mother  being  wealthy  and  daughter  conveying  her  entire  estate, 
rests  on  mother  and  those  claiming  under  her;  Snyder  v.  Jones,  38 
Md.  554,  contract  set  aside  where  daughter,  Just  of  age,  was  Induced 
to  sign  same  by  her  stepfather's  demands,  and  his  harsh  treatment 
of  her  mother;  Cherbonnier  v.  Evitts,  56  Md.  295,  where  old  man 
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in  feeble  health  was,  by  fraud  and  undue  influence,  Induced  to  make 
a  YOluntary  deed  of  his  property;  Ashton  ▼.  Thompson,  32  Minn.  41, 
18  N.  W.  922,  case  similar  in  facts  to  principal  case;  Meek  t.  Perry, 
86  Miss.  251,  where  ward  made  will  in  favor  of  guardian,  holding 
guardian  must  rebut  presumption  of  undue  influence;  to  same 
effect,  Garvin  y.  Williams,  44  Mo.  474,  100  Am.  Dec.  819;  Munson 
y.  Garter,  19  Neb.  800,  27  N.  W.  211,  where  mother,  while  in  feeble 
health,  had  made  conveyance  to  her  son;  Dickerson  v.  Dickerson, 
24  Neb.  532,  8  Am.  St  Rep.  214,  39  N.  W.  429,  where  wife  induces 
her  husband  to  make  conveyance  to  her,  and  afterwards  abandons 
him,  conveyance  may  be  set  aside;  Berkmeyer  v.  Kellerman,  32 
Ohio  St  258,  holding  equity  will  examine  with  jealousy  a  settle-  I 

ment  of  a  trust  made  between  a  minor  and  one  standing  in  relation 
of  parent  to  him;  Greenwood  v.  GUne,  7  Or.  29,  where  large  estate 
was  bestowed  on  one  daughter,  to  exclusion  of  other  children,  sucb 
daughter  being  alone  present  when  wiU  was  executed,  this,  wltb 
other  circumstances,  was  held  to  be  indicative  of  fraud  and  un- 
due influence;  Gole  v.  Getzinger,  96  Wis.  573,  71  N.  W.  79,  holding 
conveyance  without  consideration,  made  by  old  man,  feeble  in 
mind  and  body,  in  which  transaction  a  daughter,  with  whom  be 
lived,  participated  and  received  part  of  proceeds,  will  be  presumed 
fraudulent  Olted,  arguendo,  in  Muzzy  v.  Tompkinson,  2  Wash. 
632,  27  Pac.  461.  See  note,  reviewing  authorities,  15  Am.  Dec.  573. 
Distinguished  in  Towson  v.  Moore,  173  U.  S.  21,  25,  19  S.  Gt  333, 
335,  and  Oouchman  v.  Gouchman,  98  Ky.  115,  32  S.  W.  285,  where 
there  was  no  showing  of  undue  influence,  and,  further,  court  holds 
deed  of  gift  of  property  from  child  to  parent  is  not  prima  facie  void; 
to  same  effect  Pusey  v.  Gardner,  21  W.  Va.  480;  Goar  v.  Thomp- 
son, 47  S.  W.  63  (Tex.  Giv.  App.),  holding  deed  by  married  sister 
of  decedent,  conveying  her  interest  as  heir  to  her  brothers,  pro- 
cured on  their  representations,  is  not,  prima  fade,  procured  by 
fraud. 

8  How.  210-223,  12  L.  1051,  MAXWELL  V.  KENNEDY. 

Laches. —  A  delay  of  forty-six  years  is  a  bar  to  relief  in  equity, 
where  creditor  believed  debtor  insolvent  but  in  fact  for  couBider- 
able  portion  of  time,  he  was  in  condition  to  pay,  and  creditor  might, 
by  reasonable  diligence,  have  discovered  it  p.  221. 

Gited  and  principle  followed  in  United  States  v.  Beebe,  4  Mc- 
Grary,  16,  17  Fed.  39,  where  lapse  of  time  was  sustained  as  a  de- 
fense to  a  suit  brought  by  the  United  States,  to  set  aside  patents  to 
land,  on  ground  of  fraud  in  procuring,  such  patents  having  been 
issued  more  than  forty  years  previous;  Kittle  v.  Hall,  24  Blatchf. 
188,  29  Fed.  511,  and  McLaughlin  v.  People's  By.  Go.,  21  Fed.  675, 
where  plaintiff  delayed  for  many  years  in  bringing  suit  for  infringe- 
ment of  patent;  Woodmanse  Go.  v.  Williams,  68  Fed.  493,  37  U.  S. 
App.  109,  where  there  was  a  delay  of  fourteen  years  in  asserting 
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rights  against  an  infringement  of  patent;  Hemmick  v.  Standard  Oil 
Co.,  91  Fed.  334,  where  a  delay  of  ten  years  was  held  to  bar  a  claim 
for  an  acconntlng;  Coles  v.  Yanneman,  51  N.  J.  Eq.  829,  18  Atl.  471, 
holding  a  delay  of  eight  years  in  bringing  suit  for  redress,  where 
defendant  had  procured  surrender  of  mortgage  from  complainant's 
intestate,  who  was  mentally  infirm,  Is  inexcusable  laches.  Ap- 
proved, without  special  application,  in  Swann  v.  Thayer,  36  W.  Va. 
54,  14  S.  B.  425.  See  monographic  note,  reviewing  cases,  23  Am. 
St.  Rep.  149. 

Distinguished  in  PuUiam  v.  Pulliam,  10  Fed.  26,  F.  C.  11,463a, 
holding  a  delay  of  four  years  in  bringing  suit  by  legatee,  against 
executor,  for  an  accounting,  is  not  such  a  delay  as  operates  as  a  bar. 

Laclies  ~  Demurrer.—  Where  bill  shows  plaintiff  is  not  entitled  to 
relief  by  reason  of  laches,  defendant  may  take  advantage  of  this 
objection  by  demurrer,  p.  222. 

Cited  and  followed  in  National  Bank  v.  Carpenter,  101  U.  S.  568, 
25  L.  816,  Lansdale  v.  Smith,  106  U.  S.  392,  393,  27  L.  219,  1  S.  Ct 
350,  351,  Speidel  v.  Henrici,  120  U.  S.  387,  30  L.  720,  7  S.  Ct  612, 
and  Credit  Co.  v.  Arkansas  Ry.  Co.,  5  McCrary,  33,  15  Fed.  55, 
holding  further,  if  cause,  as  it  appears  on  hearing,  is  liable  to  ob- 
jection, the  court  will  refuse  relief,  without  inquiring  whether  there 
is  plea  setting  it  up;  Markey  v.  Mut.  Ins.  Co.,  16  Fed.  Cas.  761, 
^tna  Life  Ins.  Co.  v.  Middleport,  31  Fed.  876,  Rich  v.  Bray,  37 
Fed.  277,  2  L.  R.  A.  228,  and  n.,  Waldo  v.  Bardon,  47  Fed.  786, 
mnchman  v.  Kelley,  54  Fed.  66,  7  U.  S.  App.  481,  Woodmanse  Co. 
V.  Williams,  68  Fed.  494,  37  U.  S.  App.  109,  Hayden  v.  Thompson, 
71  Fed.  69,  36  U.  S.  App.  361,  and  McGehee  v.  Blackwell,  28  Ark.  30, 
holding  when  bill  shows  on  its  face  cause  of  action  is  barred  by 
limitation,  the  defense  may  be  set  up  by  either  demurrer  or  answer; 
Kerfoot  v.  Billings,  160  111.  569,  570,  43  N.  £.  806,  807,  and  Olden  v. 
Hubbard,  34  N.  J.  Bq.  86,  holding  presumption  of  payment  of  a 
mortgage  from  lapse  of  time  may  be  raised  by  demurrer.  Rule 
approved,  without  application,  Badger  v.  Badger,  2  Cliff.  156,  F.  C. 
718,  Anderson  v.  Northrop,  30  Fla.  647,  12  So.  326,  Belt  v.  Bowie,  65 
Md.  355,  4  Atl.  298,  Perkins  v.  Lane,  82  Ya.  64,  and  note,  2  Am.  St 
Rep.  807. 

Distinguished,  Pierson  v.  David,  1  Iowa,  82,  where  bill  did  not 
show  on  its  face  that  cause  of  action  was  barred;  Sanborn  v.  Bads, 
38  Minn.  211,  36  N.  W.  338,  mere  delay  of  fifteen  years  in  bringing 
suit  to  remove  cloud  from  title  does  not  alone  make  bill  demurrable. 

8  How.  22a-234,  12  L.  1056,  MARSH  v.  BROOKS,  S.  0.  (second  ap- 
peail),  14  How.  521,  14  L.  525. 

Public  lands.— Where  land  has  been  once  granted  nothing  can 
pass  by  a  second  patent,  unless  there  has  been  an  escheat,  on  for- 
feiture of  title  by  first  grantees,  p.  233. 
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Cited  and  followed  in  Dnfresne  v.  Haydel,  7  Iol  Ann.  663,  hold- 
ing where  land  is  owned  by  an  indiyidnal,  a  subsequent  issue  of 
IMitent  by  government  for  same  land  to  another  party,  inures  to 
benefit  of  tme  owner;  Talbott  y.  King,  6  Mont  106,  9  Pac  442, 
holding  occupation  of  mineral  lands  for  purpose  of  town  lot  is  of 
no  effect  as  against  a  valid  mining  claim  location;  Gmnney  v.  Den- 
ney,  18  Wis.  488,  where  land  was  allotted  to  member  of  Indian 
tribe  by  act  of  Congress,  such  Indian  took  an  equitable  title,  which 
he  could  convey,  and  a  patent  subsequently  issued  inured  to  benefit 
of  his  grantee.  Cited^  arguendo,  Sherwood  ▼.  Fleming,  25  Tex. 
Supp.  427,  as  authority  for  holding  patent  issued  contrary  to  law  is 
void;  to  same  effect,  Day  Co.  v.  State,  68  Tex.  641,  4  S.  W.  871. 

Writ  of  rifi^ht.—  Plaintiff  must  recover  on  the  strength  of  his  own 
title,  p.  233. 

Cited  and  applied.  Pacific  Bank  y.  Hannah,  90  Fed.  80,  holdhig 
plaintiff  cannot  maintain  ejectment  who  claims  under  one  who 
had  nothing  to  convey.  Cited,  Bryan  ▼.  Shirley,  63  Tex.  460,  Ap- 
plication not  dear. 

BJeetmsnt.—  Defendant  may  set  up  an  outstanding  title  to  show 
that  nothing  passed  to  plaintiff  by  the  paper  title,  which  is  the 
foundation  of  his  claim,  p.  288. 

8  How.  234-285,  12  L.  1000,  WANZBB  v.  TUPPBB. 

Bills  and  notes.— In  Mississippi,  demand  and  notice  only,  and 
not  formal  protest,  are  necessary  to  suit  on  an  inland  bill  against  an 
indorser,  p.  236. 

Cited  in  note,  48  Am.  Dec  219;  also,  note,  96  Anu  Dec  807. 

8  How.  23&-261,  12  L.  1061,  CLABK  v.  MANUFACTUBBBS*  INS. 
Co. 

Bvidenee.— In  action  on  policy  of  insurance  originally  issued  to 
plaintiff's  predecessors  in  a  certain  business,  parol  evidence  is  ad- 
missible to  show  representations  material  to  the  risk,  alleged  to 
have  been  made  by  party  originally  insured,  p.  246. 

Insuranoe.— The  obligation  of  insured  to  speak  when  not  in- 
quired of,  is  greater  in  cases  of  marine  than  in  cases  of  fire  in- 
surance, p.  249. 

Cited  to  this  point  in  Penn.  Mut  Life  Ins.  Co.  v.  Mechanics'  Trust 
Co.,  72  Fed.  439,  37  U.  S.  App.  736,  38  L.  B.  A.  68,  and  n. 

Fize  insuranoe.— It  is  the  duty  of  the  insured  to  inform  the  in- 
surer of  any  extraordinary  or  unusual  facts  which  might  increase 
the  risk,  p.  260. 

Cited  and  applied.  Protection  Ins.  Co.  v.  Harmer,  2  Ohio  St  473, 
69  Am.  Dec.  702,  where  insured  failed  to  inform  Insurer  that  build- 
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Ing  had  been  on  fire  several  times,  and  he  believed  it  to  have  been 
fired  by  an  Incendiary. 

Modified,  Bebee  v.  Hartford  Ins.  Co.,  25  Conn.  63,  65  Am.  Dec. 
554,  holding,  after  making  general  statement  of  such  facts  he  is 
not  obliged  to  go  Into  details,  unless  requested  to  do  so. 

Insuxanoe.— Representations  in  obtaining  original  policy  that  no 
lamps  are  used,  shown  to  be  adopted  by  the  successors  in  interest 
of  the  original  insured  in  obtaining  policy  issued  to  them,  will  pre- 
vent their  recovery  on  proof  of  use  of  lamps,  p.  250. 

Cited  and  relied  upon  in  Blumer  v.  Phoenix  Ins.  Co.,  45  Wis.  629, 
where  a  statement  in  application  that  "  one  or  two  hands  sleep  in 
mill,"  was  held  to  operate  as  an  express  warranty  that  mill  was 
not  left  alone,  and  the  failure  to  keep  it  good  invalidated  policy. 
Referred  to  as  being  misquoted,  Hartman  v.  Keystone  Ins.  Co.,  21 
Pa.  St  477,  holding  a  representation  that  one  Is  a  farmer,  when  in 
fact  he  is  a  slavetaker,  avoids  policy.  Cited,  Kelly  v.  Mutual  Life 
Ins.  Co.,  75  Fed.  640,  as  containing  discussion  of  effect  of  warranty 
in  insurance  policy  made  with  reference  to  future  events.  See  note^ 
16  Am.  Dec.  463,  as  to  distinction  between  representations  and  war- 
ranties In  insurance  applications;  also  note,  41  Am.  Dec.  497,  and 
83  Am.  Rep.  832. 

Fire  inanranoe.— As  to  ordinary  risks  connected  with  property, 
if  no  representations  are  asked  the  insured  is  under  no  obligations 
to  give  any,  p.  250. 

Cited  and  followed  in  Continental  Ins.  Co.  v.  Munns,  120  Ind.  36, 
22  N.  E.  80,  5  £.  R.  A.  432,  and  n.,  holding  applicant  for  insurance 
is  not  bound  to  disclose  that  insured  property  is  Incumbered,  unless 
requested;  German  Mut  Ins.  Co.  v.  Niewedde,  11  Ind.  App.  627.  39 
N.  B.  535,  where  provision  in  policy  that  it  should  be  void  in  case 
property  was  incumbered,  was  held  waived  by  failure  of  insurer 
to  call  attention  of  insured  to  same;  but  contra,  Indiana  Ins.  Co. 
v.  Pringle,  21  Ind.  App.  569,  52  N.  B.  824;  Hoggs  v.  Am.  Ins.  Co.,  30 
Mo.  69,  holding  failure  of  insured  to  state  portion  of  building,  a 
store,  is  used  as  a  dwelling  does  not  avoid  policy;  Pelzer  Mfg. 
Co.  V.  Sun  Fire  Ofllce,  36  S.  C.  270,  15  S.  B.  583,  when  insurer 
makes  no  inquiries,  insured  has  a  right  to  assume  he  is  famil- 
iar with  facts  as  to  risk;  Wythe vlUe  Ins.  Co.  v.  Stutz,  87  Va. 
637,  13  S.  B.  80,  where  instruction  as  above  is  approved;  Dooly  v. 
Hanover  Ins.  Co.,  16  Wash.  159,  68  Am.  St  Rep.  29,  47  Pac.  508, 
where  condition  in  policy  that  it  should  be  void  in  case  interest  of 
insured  be  other  than  unconditional,  was  held  waived,  where  appli- 
cation was  oral  and  no  questions  were  asked  respecting  title  of  in- 
sured. See  note,  40  Am.  Dec.  350,  as  to  concealment  of  material 
facts  in  application  for  policy. 

Miscellaneous.— Cited,  Bigham  v.  Carr,  21  Tex.  145;  and  Regan 
y.  Jones,  1  Wyo.  211,  not  in  point 
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8  How.  251-256,  12  L.  1067,  LORD  y.  VBAZIB. 
Bringing  a  flctitioiis  suit  is  a  contempt  of  court,  p.  265. 

A  Judgment,  obtained  in  proceedings  where  interest  of  j^aintifl 
and  defendant  is  the  same,  and  there  is  no  real  contest,  is  a  nullity, 
and  no  writ  of  error  will  lie  thereon,  p.  256. 

The  citing  cases  show  a  number  of  authorities  aflirming  and  re- 
lying upon  this  holding:  Cleveland  v.  GhamT)erlain,  1  Black,  425, 
17  L.  03,  where  appellant  had  purchased  and  taken  assignment  of 
all  appellee's  interest;  Wood-Paper  Co.  t.  Heft,  8  Wall.  336,  19  L. 
380,  S.  C.  appendix,  131  U.  S.  zciii,  19  L.  380,  where  pending  appeal 
appellee  had  become  stockholder  in  appellant  company;  Dakota 
County  v.  Glidden,  113  U.  S.  226,  28  L.  982,  5  S.  Ct  430,  where, 
pending  appeal,  suit  has  been  compromised  so  that  there  was  no 
longer  a  real  contest;  Meyer  y.  Pritchard,  appendix,  131  U.  S.  cdx, 
23  L.  961,  holding  if  letters-patent  be  surrendered  pending  appeal  In 
action  relating  to,  a  substantial  controversy  no  longer  remains,  and 
appeal  will  be  dismissed;  Little  v.  Bowers,  134  U.  8.  557,  33  L.  1020, 
10  8.  Ct  622,  623,  voluntary  payment  of  a  tax  while  suit  is  pending 
to  determine  its  validity,  leaves  no  existing  cause  of  action,  and 
requires  dismissal  of  writ  of  error;  California  y.  San  Pablo  By. 
Co.,  140  U.  S.  314,  87  L.  749,  13  S.  Ct  878,  where,  pending  appeal 
in  action  to  determine  the  validity  of  an  assessment  the  taxes  were 
paid,  held,  writ  of  error  must  be  dismissed;  Mills  v.  Green,  159  U.  S. 
653,  654,  40  L.  294,  16  a  Ct  133,  where,  pending  appeal,  vrithout 
fault  of  defendant  an  event  occurs,  which  renders  it  impossible  for 
court  to  grant  plaintiil  any  effectual  relief,  in  case  it  should  dedde 
in  his  favor,  appeal  wiU  be  dismissed;  Allen  y.  Georgia,  166  U.  S. 
140,  41  L.  950,  17  S.  Ct  526,  where  practice  of  State  Supreme  Court 
in  dismissing  appeal  in  criminal  cause  where  it  appeared  appellant 
had  escaped  from  jail  and  was  a  fugitive  from  Justice,  was  ap- 
proved; Am.  Middlings  Purifier  Co.  v.  Vail,  15  Blatchf.  317,  318, 
F.  C.  308,'  where  court  refused  to  decide  a  motion  for  preliminary 
injunction  on  merits,  when  defendant  vrithdrew  all  opposition  to 
motion;  Weaver  v.  Kelly,  92  Fed.  421,  where  it  appeared  defendant 
had  purchased  plaintiff's  interest  in  suit;  People  v.  Pratt  30  Cal. 
225,  where  court  refused  to  decide  question  not  arising  in  due  course 
of  litigation;  Smith  v.  Junction  Ry.  Co.,  29  Ind.  551,  where  it  ap- 
peared suit  was  fictitious,  appeal  was  dismissed  at  cost  ot  real  party 
to  action;  RoszeU  v.  Roszell,  105  Ind.  80,  4  N.  B.  425,  where  interest 
of  nominal  defendant  was  same  as  that  of  plaintifC,  real  defendant 
was  allowed  to  defend  in  name  of  nominal  defendant;  State  v. 
Westport  135  Mo.  134,  36  S.  W.  667,  where  collusive  suit  brought 
to  obtain  opinion  of  court  as  to  validity  of  tax  bills,  was 
dismissed;  State  v.  McCullough,  20  Nev.  156,  18  Pac  757,  where 
quo  warranto  proceedings  brought  to  obtain  Judicial  determina- 
tion as  to  who  possesses  power  of  appointment  to  an  office, 
it  being  apparent  defendant  will  remain  in  office  whatever  may 


775  Notes  on  U.  S.  Reports.-  8  How.  266-268 

be  decision,  was  dismissed;  Haley  v.  Boreka  Bank»  21  Nev. 
136,  138,  26  Pac.  66,  67,  12  L.  R.  A.  817,  818,  and  n.,  where  col- 
lusive suit  between  a  corporation  and  its  secretary  was  dismissed; 
Ward  V.  Alsnp,  100  Tenn.  739,  740,  743,  46  S.  W.  674,.  675,  where 
object  In^prosecuting  suit  was  to  obtain  a  decision  that  would  affect 
third  persons,  who  are  litigating  same  question  In  another  court, 
cause  will  be  dismissed,  holding  further,  attorneys,  when  they  know 
of  collusive  suits,  may  call  attention  of  court  to  same,  whether  of 
counsel  In  case  or  not;  Franklin  v.  Peers,  d6  Va.  604,  29  S.  B.  321, 
where  appeal  from  judgment  on  application  for  mandamus  was  dis- 
missed, it  appearing  controversy  had  been  determined  on  Its  merits 
in  proper  court  while  appeal  was  pending. 

Approved  In  dissenting  opinion,  Gaines  v.  Hennen,  24  How.  628, 
16  L.  796,  the  majority  expressing  no  opinion  on  the  point.  Ap- 
proved, South  Kpring  Gold  Co.  v.  Amador  Gold  C5o.,  146  U.  S.  301, 
36  L.  713,  12  8.  Gt  921,  and  Berks  County  v.  Jones,  21  Pa.  St  416, 
without  application.  Approved,  arguendo,  O'Connor  v.  Irvine,  74 
CaL  441,  16  Pac  238,  and  In  re  Burdick,  162  UL  62,  75,  44  N.  B.  414, 
422,  holding  a  collusive  suit  will  be  dismissed  at  instance  of  any 
party  who  may  be  prejudiced  by  it,  or  at  Instance  of  stranger  ap- 
pearing amicus  curise.  Bxplained,  arguendo,  ptate  v.  Smith,  61  S. 
W.  716  (Mo.). 

Referred  to,  Loan  &  Trust  Co.  v.  G.  B.  &  M.  R.  R.  Co.,  10  Blss. 
216,  6  Fed.  112,  but  said  to  be  Inapplicable  to  case  at  bar.  Dis- 
tinguished, Kansas  City,  Ft  S.  &  M.  Ry.  Co.  v.  Morgan,  76  Fed. 
435,  436,  47  U.  S.  App.  1,  where  question  raised  was  whether  fraud 
in  procuring  judgment  could  be  shown  by  parties  thereto  in  col- 
lateral proceedings;  Wilmington  Ry.  Co.  v.  Board,  90  Fed.  37,  where 
there  was  a  real  controversy;  Fesler  v.  Brayton,  146  Ind.  73,  44  N. 
B.  87,  32  L.  R.  A.  679,  on  ground  that  collusion  between  parties  to 
suit  was  not  shown;  dissenting  opinion,  Haley  v.  Bureka  Bank,  21 
Nev.  142,  26  Pac.  69,  12  L.  R.  A.  820,  and  n. 

Miscellaneous.— Cited  in  Harris  v.  Hopson,  6  Tex.  633,  as  an  in- 
stance where  Supreme  Court  received  and  examined  affidavits  for 
purpose  of  sustaining  its  jurisdiction. 

8  How.  266-268,  12  L.  1070,  PBALB  v.  PHIPPS. 

Appeal  and  eorror.— Brror  In  citation,  in  misnaming  a  married 
woman.  Is  not  fatal  in  case  coming  from  Louisiana,  since  it  Is 
practice  there  for  husband  to  assent  when  wife  brings  suit  so  that 
his  name  is  merely  a  matter  of  form,  p.  267. 

Cited  in  Citizens'  Bank  v.  Farwell,  66  Fed.  672,  12  U.  S.  App.  409, 
holding  It  harmless  error  in  suit  against  a  firm,  that  in  some  of 
later  papers  one  member  of  firm,  whose  name  is  "Hannon,"  was 
called  "  Harmon  ";  U.  S.  M.  A.  Assn.  v.  Weller,  30  Fla.  219,  11  So. 
788,  holding  it  immaterial  error  that  a  party  is  described  in  one 
part  of  writ  as  "  next  friend,"  and  in  another  as  ^  guardian.** 
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8  How.  258-262,  12  L.  1070,  WILSON  v.  BARNTJM, 

Oertilicate  of  diTisiozi.— Questions  to  be  certified  from  Gircnit 
Courts  are  limited  to  questions  of  law;  question  whether  a  machine 
is  substantially  like  a  thing  patented  cannot  be  certified,  p.  262. 

Cited  and  followed  in  Dennistoun  y.  Stewart,  18  How.  568,  15  L. 
490,  where  court  refused  to  take  jurisdiction  of  cause  when  cer- 
tificate referred  entire  law  of  case  as  it  might  arise  on  supposed 
facts  not  found  by  jury;  Silliman  y.  Hudson  RiYer  Bridge  Co.,  1 
Black,  584, 17  L.  84,  whether  eYidence  is  sufficient  to  proYe  aYcrment 
in  pleading  is  question  of  fact,  which  will  not  be  decided  on  cer- 
tificate of  opinion;  Brobst  y.  Brobst,  4  Wall.  2,  18  L.  387,  where 
court  refused  to  decide  question  which  iuYOlYed  an  examination  of 
eYidence;  Weeth  y.  New  England  Mortgage  Co.,  106  XJ.  S.  606,  27 
L.  100,  1  S.  Ct  92,  where  court  refused  to  decide  whether  eYidence 
supported  findings;  United  States  y.  Waddell,  112  U.  S.  81,  28  L. 
674,  5  S.  Ct  37,  where  cause  was  remanded,  because  question  cer- 
tified did  not  raise  a  distinct  proposition  of  law;  California  PaYing 
Co.  Y.  Molitor,  113  U.  S.  616,  617,  28  L.  1108,  1109.  5  S,  Ct.  621,  622. 
cause  remanded,  where  question  certified  presented  mixed  question 
of  law  and  fact;  WaterYille  y.  Van  Slyke.  116  XJ.  S.  701,  29  L.  773, 
6  S.  Ct  623,  and  JeweU  y.  Knight,  123  U.  S.  432,  81  L.  192,  8  S.  Ct 
194,  holdiug  question  whether  deliYcry  of  goods  to  one  creditor  by 
way  of  preference  is  fraudulent  as  against  other  creditors,  iuYolYes 
question  of  fact,  and  cannot  be  decided  on  certificate  of  diYlsion  of 
opinion.  Rule  approYed  and  applied,  Bagg  y.  City  of  Detroit,  5 
Mich.  69,  where  practice  in  State  courts  Y^as  under  consideration. 

8  How.  263-274,  12  L.  1072,  DOB  y.  WATSON. 

Appellate  oourt  will  reYiew  only  such  matters  as  were  considered 
below,  p.  272. 

Wills.— Where  dcYise  is  made  to  two  grandchildren,  and  it  is 
proYided  that  if  both  die  under  age,  without  issue,  then  property 
is  to  go  to  another,  if  both  die  after  coming  of  age,  but  withont 
issue,  dcYise  OYer  does  not  take  effect,  p.  278. 

Cited  in  note,  48  Am.  Dec.  569. 

8  How.  274-293.  12  L.  1077,  RBBD  ▼.  PROPRIBTORS  OP  LOCKS 
AND  CANALS. 

Deed.—  Where  a  deed  is  indefinite  in  the  description  of  boundaries, 
the  construction  glYcn  by  parties  thereto,  as  shown  by  their  acts 
and  admissions,  is  deemed  to  be  true  one,  unless  contrary  be  clearly 
shown,  p.  290. 

Cited  with  approYal  in  Parkinson  y.  McQuaid,  54  Wis.  477,  478, 
11  N.  W.  684,  where  eYidence  was  admitted  to  show  intention  of 
parties  to  deed  so  that  effect  might  be  glYen  to  such  intention. 
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Deeds  —  Constmctioiu—  The  duty  of  construing,  so  far  as  Intent 
can  be  elicited  from  deed  itself,  is  on  court,  but  ambiguity  in  ap- 
plication of  description  to  external  objects  is  question  for  jury,  pp. 
289,  290. 

Cited  with  approval  and  relied  upon  in  Deery  v.  Gray,  10  Wall. 
272,  19  L.  890,  and  Gato  v.  Stewart,  28  Ark.  150,  where  parol  testi- 
mony was  admitted  to  explain  latent  ambiguity  in  deed;  Gox  v. 
Hart,  145  U.  S.  389,  36  L.  747,  12  S.  Gt  967,  holding  it  proper  to 
admit  parol  testimony  to  explain  ambiguity  in  marshal's  deed,  and 
to  leave  determination  of  question  to  jury;  Indiana  Central  Canal 
Co.  V.  State,  53  Ind.  591,  and  Hooten  v.  Comerford,  152  Mass.  594, 
23  Am.  St  Rep.  861,  26  N.  E.  408,  admitting  parol  testimony  to 
apply  terms  of  deed  to  subject-matter;  to  same  effect.  Bell  v.  Wood- 
ward, 46  N.  H.  <s32;  Pope  v.  Bell,  37  N.  J.  Bq.  496,  where  ambiguity 
in  reservation  in  deed  was  explained  by  evidence  dehors  the  instru- 
ment itself;  to  same  effect,  Hagerty  v.  Lee,  48  N.  J.  Eq.  101,  21  Atl. 
U35;  dissenting  opinion.  Tucker  v.  Satterthwaite,  123  N.  C.  533,  31 
S.  E.  729,  majority  holding  under  circumstances,  the  construction 
of  terms  in  instrument  was  a  matter  of  law  for  court.  Cited,  with- 
out special  appllcation>  Peacher  v.  Strauss,  47  Miss.  366,  and  Broad- 
man  V.  Lake  Shore  Ry.  Co.,  84  N.  Y.  173. 

Bes  adjudicata.— A  verdict  upon  which  no  judgment  has  been 
rendered  has  not  the  effect  of  res  adjudicata,  p.  291. 

Cited  and  principle  followed  in  Aurora  v.  West,  7  Wall.  93,  19  L. 
46,  where  it  was  held  judgment  of  appellate  tribunal  reversing  that 
of  court  of  original  jurisdiction  and  remanding  cause  for  further 
proceedings,  cannot  operate  as  an  estoppel;  Smith  v.  McCool,  16 
Wall.  561,  21  L.  325,  where  court  held  special  verdict  in  ejectment 
suit  upon  which  judgment  was  rendered,  but  was  set  aside  in  ap- 
pellate court,  could  not  be  used  to  establish  facts  found  in  it 

Possession  of  lessee  under  lease  is  possession  of  lessor,  who 
claims  deed,  p.  291. 

Adverse  possession.—  The  continuity  of  adverse  possession  is  not 
broken  by  death  of  occupant  in  case  where  his  wife  continues  to  re- 
ceive the  rents  and  profits  from  land,  p.  292. 

Adverse  possession.— Under  Massachusetts  law,  the  entry  of  a 
stranger  on  land  of  which  husband  and  wife  are  jointly  seized  in 
her  right  ousts  them  both,  and  gives  them  both,  or  either,  imme- 
diate right  of  entry,  p.  292. 

See  note,  38  Am.  Dec.  394. 

8  How.  293-^16,  12  L.  1085,  MENARD'S  HEIRS  T.  MASSBY. 

Pnblic  lands.—  Power  of  lieutenant-governor  of  Upper  Louisiana 
to  grant  concessions,  and  process  by  which  grantees  perfected  their 
titles,  discussed,  pp.  303,  305. 
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Olted  In  United  States  v.  HartnelU  22  How.  280,  16  H  342»  in  con> 
stming  grant  made  by  governor  of  Calif omias  when  tli^y  were  Mexi- 
can territory;  Smith  y.  Madison,  07  Mo.  701,  702,  and  Paschal  t. 
Ferez,  7  Tex.  870,  in  general  discosslcm  as  to  manner  of  making 
Spanish  grants. 

Public  lands.—  Olalmants  to  concessions  in  Lonlslana  were  never 
considered  as  possessing  a  legal  title  nntil  final  assent  of  Congress 
was  expressed  to  that  effect*  p.  807. 

Iioniaiana  lands. —  An  unsurveyed  concession,  haying  no  defined 
boundaries,  made  by  Ueutenant-govemor  of  upper  Louisiana,  In 
1790,  will  not  be  considered  "  property,"  so  as  to  come  within  pro- 
tecfion  of  treaty  of  1803,  with  France,  p.  807. 

Cited  in  Cousin  t.  Blanc's  Executor,  19  How.  210,  16  L.  005,  hold- 
ing, until  a  griMit  has  been  surveyed  and  survey  approved,  govern- 
ment might  give  title  to  others  to  land  embraced  within;  Burgess  v. 
Gray,  15  Mo.  223,  holding  unconfirmed  Inchoate  title,  originating  un- 
der Spanish  grant,  has  no  standing  either  in  court  of  law  or  equity. 
•Jited,  argruendo,  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  644. 

Louisiana  lands. —  Upon  transfer  of  Louisiana  to  United  States, 
the  power  passed  to  United  States  to  give  or  withhold  the  comple- 
tion of  imperfect  titles,  p.  807. 

Cited  and  relied  upon  in  Glenn  v.  United  States,  13  How.  258,  14 
L.  130,  affirming  S.  C,  Hemp.  402,  F.  C.  5,481,  in  holding  no  stand- 
ing can  be  allowed  Imperfect  claims  in  Judicial  tribunals  until  con- 
firmed by  Congress,  directly  or  Indirectly;  Mlns  v.  Hlggins,  39  Ala. 
17,  19,  in  holding  power  of  confirming  incomplete  Spanish  grants 
rests  with  political  departments  of  government;  to  same  effect,  in 
Leese  v.  Clark,  3  CaL  26.  Cited,  arguendo,  in  Chastang  v.  Dill,  19 
Ala.  430,  holding,  where  claimant  under  Spanish  grant  has  his  claim 
confirmed  by  Congress,  his  title  is  founded  on  act  of  Congress  and 
not  on  Spanish  grant 

Distinguished  in  Vandersllce  v.  Hanks,  8  Cal.  42,  on  ground  that 
title  under  Mexican  grant  was  absolute  before  dominion  over  ter- 
ritory passed  to  United  States. 

Louisiana  lands. —  Legal  title  to  lands  granted  In  Louisiana,  by 
French  lieutenant-governors,  dates  from  time  such  concession  is 
confirmed  by  United  States,  p.  308. 

Public  lands  —  Titles — Where  a  concession  has  not  been  con- 
firmed until  lands  embraced  therein  have  been  patented  to  others, 
the  title  conferred  by  confirmation  must  give  way  to  that  given  by 
patent,  unless  the  lands  so  confirmed  have  by  some  law  been  pro- 
tected from  location  of  patents,  p.  308. 

Cited  approvingly,  and  principle  followed  In  Ledoux  v.  Blacic,  18 
How.  475,  15  L.  458,  where  patentee  was  held  to  have  better  title 
than  grantee  under  concession;  Dent  v.  Emmeger,  14  WalL  313,  20 
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L.  839,  where  title  of  Tillage  to  lands  under  acts  of  Congress  was 
held  superior  to  that  of  Indiyidual  whose  claim  originated  before 
that  of  Tillage,  but  had  not  been  confirmed  until  subsequent  to  time 
claim  of  Tillage  was  confirmed;  Dnfresne  t.  Haydel,  7  La.  Ann.  G63, 
where  land  already  belongs  to  an  indiTidual,  either  by  sale  or  legal 
oonflrmation,  the  subsequent  issue  of  a  patent  to  another  person, 
inures  to  benefit  of  true  owner;  Hood  t.  Blartln,  11  La.  Ann«  554, 
holding,  where  State  has  sold  a  warrant  to  one  person,  the  goTemor 
does  not  haTe  power  to  grant  patent  to  any  other  person  than  him; 
dissenting  opinion.  Dent  t.  Sigerson,  29  Ma  510,  majority  dis- 
tinguishing. Cited,  without  special  application,  in  Funkhouser  t. 
jLiangkopf,  26  Mo.  46L  ApproTed,  arguendo,  in  St  Louis  Pub. 
Schools  T.  Walker,  40  Mo.  402,  404. 

Distinguished  in  Ballance  t.  Tesson,  12  IlL  830,  holding  so  much 
of  land,  within  ancient  Tillage  of  Peoria,  as  was  confirmed  to  set- 
tlers by  act  of  Congress,  of  1823,  was  withdrawn  from  sale,  and  no 
title,  as  against  claimants  and  their  representatiTes,  could  be  ac- 
quired by  pre-emption;  Dent  t.  Sigerson,  29  Mo.  513,  where  land 
was  officially  surTeyed  under  confirmation,  two  years  before  it  was 
confirmed  to  other  parties. 

Private  grants. —  A  mere  floating  claim,  founded  on  a  concession 
that  was  ordered  to  be  located  by  survey,  but  no  surTey  or  location 
has  been  made,  is  not  protected  by  act  of  1811,  reserTing  from  sale 
certain  public  lands,  p.  309. 

Cited  and  relied  upon  in  WiUot  t.  Sandf  ord,  19  How.  82,  15  L.  549, 
where  act  of  1811  was  held  not  to  reserve  lands  held  under  un- 
^•onflrmed  claim;  Hall  t.  Papin,  24  How.  144,  16  L.  643,  where  there 
were  conflicting  claims  as  to  lots  in  Tillage  of  Peoria,  Illinois,  con- 
firmed, by  act  of  Congress,  to  settlers;  Cannon  t.  White,  16  La.  Ann. 
^9,  holding  act  of  1828,  conferring  claims  to  certain  lands  in  Louisi- 
ana, does  not  preclude  goTernment  from  selling  same  lands  to  others, 
for  land  was  not  surTeyed  or  described  in  manner  to  designate  it 
with  sufficient  certainty.  Cited,  arguendo,  dissenting  opinion,  Fre- 
mont T.  United  States,  17  How.  573,  15  L.  252. 

Public  lands. —  Where  claims  were  confirmed  according  to  the 
concession,  a  subsequent  surTey,  made  in  mode  pointed  out  by  law, 
is  concluslTe  upon  United  States  and  confirmee,  to  show  that  land 
included  in  surTey  was  land,  title  to  which  was  confirmed,  p.  313. 

Cited  and  principle  applied  in  Bryan  t.  Forsyth,  1  How.  336,  15 
L.  675,  to  surTeys  made  of  Tillage  lots  in  Peoria,  Illinois,  under  act 
confirming  claims  thereto;  Magee  t.  Hallett,  22  Ala.  718,  and  Ca- 
rondelet  t.  McPherson,  20  Mo.  200,  203,  204,  holding,  where  town, 
through  its  authorities,  consented  to,  accepted  and  acted  upon  a  sur- 
vey of  its  commons  as  correct  it  is  estopped  from  afterwards  claim- 
ing, as  common,  land  outside  of  surTey,  against  party  haTing  ac- 
quired title  thereto  upon  faith  of  correctness  of  surTey;  to  same 
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effect,  Garondelet  t.  St  Louis,  1  Black,  189,  17  L.  105,  affirming  S. 
C,  25  Mo.  4G3,  29  Mo.  534.  Cited,  without  special  application.  In 
Gnitard  v.  Stoddard,  16  How.  512,  14  L.  1038.  Cited  in  Smith  y. 
City  of  St  Louis,  21  Mo.  39,  where  confirmee  was  not  allowed  land 
formed  by  accretion  when  he  had  accepted  survey  calling  for  street 
along  bank  of  river  as  boundary.  Cited,  arguendo,  in  dissenting 
opinion.  Dent  v.  Sigerson,  29  Mo.  519,  and  Yasquez  v.  Bwing,  42  Mo. 
258,  without  special  application. 

Miscellaneous. —  Cited  in  United  States  v.  Philadelphia,  11  How. 
652,  13  L.  852,  Sullivan  v.  Richardson,  33  Fla.  109,  14  So.  707,  and 
Hancock  v.  McKinney,  7  Tex.  449,  as  containing  example  of  form 
of  2>panish  title.  Referred  to  for  facts,  Tobin  v.  Walkinshaw,  Mc- 
All.  157,  F.  C.  14,069.  Cited  in  Hann.  &  St  Jo.  R.  R.  Co.  v.  Smith, 
41  Mo.  333,  as  authority  for  showing  power  to  determine  on  what 
specific  tracts  of  land  an  act  shall  operate  as  a  grant  of  title,  is  a 
political  function;  Gibson  v.  Chouteau,  7  Mo.  App.  6,  not  in  point 

8  How.  317-345,  12  L.  1096,  BISSELL  v.  PENROSE. 

Pnblic  lands. —  The  act  of  1806  gave  the  commissioners,  ap- 
I>ointed  to  pass  on  validity  of  Spanish  grants,  power  to  adopt  any 
prior  and  private  surveys  which  they  might  deem  just  and  proper, 
for  purpose  of  designation  and  location  of  grant,  p.  333. 

Pnblic  lands. —  The  effect  of  private  surveys  was  to  indicate  the 
tract  which  Congress  was  to  act  upon  at  a  subsequent  period,  in 
case  it  thought  proper  to  confirm  claim,  p.  333. 

Pnblic  lands. —  Act  of  1804,  lorbidding  private  surveys  on  public 
land,  is  impliedly  repealed  by  act  of  1805,  p.  333. 

Private  land  grants. —  A  general  and  unlocated  Spanish  conces- 
sion granted  prior  to  the  transfer  of  Louisiana,  if  surveyed  privately 
subsequently  to  transfer,  and  such  survey  is  recognized  by  commis- 
sioners appointed  under  act  of  1805,  is  sufficiently  designated  and 
located  as  to  be  reserved  from  sale  by  virtue  of  act  of  1811,  and, 
consequently,  a  new  Madrid  certificate  located  thereon  is  invalid, 
p.  337. 

Cited  in  Lake  Superior  Co.  v.  Cunningham,  155  U.  S.  373,  39  L. 
190,  15  S.  Ct  110,  affirming  S.  C,  44  Fed.  831,  as  authority  for  hold- 
ing a  patent  may  be  declared  void  if  issued  for  land  reserved  from 
sale;  to  same  effect,  Northern  Pacific  Ry.  Co.  v.  Cannon,  46  Fed.  238; 
Sanborn  v.  Vance,  69  Mich.  226,  37  N.  W.  274,  where  homestead 
entry,  within  bounds  of  earlier  grant  and  confirmation,  was  held  to 
have  not  been  made  in  good  faith.  Cited  and  followed  in  Easton  v. 
Salisbury,  23  Mo.  104,  a  case  similar  in  facts.  Cited,  arguendo, 
Franklin  v.  Kelley,  2  Neb.  96,  without  special  application;  Menard  v. 
Massey,  8  How.  309,  12  L.  1091,  in  holding  provision  in  act  of  1811, 
reserving  certain  lands  from  sale,  is  exception  to  general  powers 
conferred  on  officers  to  selL 
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Distinguished  in  Morehouse  y.  Phelps,  21  How.  805,  16  L.  143, 
where  there  was  conflicting  claims  to  land  to  which  the  paramount 
title  was  in  the  United  States;  Carondelet  v.  St  Louis,  1  Black,  189, 
17  L.  105,  in  holding  act  of  1812  did  not  pass  title  to  Tillage  commons 
until  same  should  be  surveyed  and  located;  Minis'  Heirs  y.  Higgins, 
39  Ala.  20,  where  confirmed  claim  had  no  reference  to  any  tract 
with  defined  boundaries;  Waller  y.  Von  Phul,  14  Mo.  87,  where  con- 
firmed claim  was  not  sunreyed  until  an  entry  had  been  made  on 
lands  and  patent  issued  to  bona  fide  purchaser;  State  y.  Ham,  19  Mo. 
602,  where  title  passed  to  State  prior  to  time  same  lands  were  con- 
firmed to  claimant  as  Spanish  grant. 

Private  land  clalnui. —  A  grant  confirmed  under  act  of  1836^ 
where  commissioners  had  recommended  claim  generally,  may  be 
corrected  for  errors  in  suirey,  p.  339. 

Oited  in  BslaYa's  Heirs  y.  Boiling,  22  Ala.  739,  in  holding  con- 
firmation of  BslaYa's  claim  did  not  conclude  question  of  possession 
as  between  Eslava's  heirs  and  others. 

Land  olaima. —  Under  act  of  1836»  assignee  of  Spanish  claim 
could  obtain  confirmation  in  name  of  assignor  for  his  own  benefit, 
pp.  337,  341. 

Cited  and  relied  upon  in  Landes  y.  Brant,  10  How.  374, 13  L.  460, 
where,  pending  confirmation  of  grant,  claimant's  right  was  sold 
under  execution;  Massey  y.  Papin,  24  How.  364,  16  K  735,  afllrming 
S.  O.,  27  Mo.  451,  where  claimant  had  mortgaged  his  right  to  land; 
Carpenter  y.  Bannels,  19  WalL  146,  22  L.  80,  affirming  S.  C,  45  Mo. 
589,  591,  where  claimant,  having  assigned  his  title,  it  was  held  the 
issuance  of  title  to  him  inured  to  benefit  of  his  asslgrnee;  Connoyer 
Y.  Schaeffer,  22  Wall.  261,  262,  263,  22  L.  838,  affirming  S.  C,  36  Mo. 
483,  484,  and  45  Mo.  140,  where  grant  was  held  to  be  to  claimant, 
although  his  name  was  omitted  from  form  of  confirmation,  and  that 
of  original  grantee  inserted;  Chastang  y.  Armstrong,  20  Ala.  626, 
where  title  was  confirmed  to  legatees  under  will  made  by  original 
claimant;  Cavender  y.  Smith,  3  G.  Greene,  356,  56  Am.  Dec.  546» 
holding  title  acquired  on  execution  sale  cannot  be  defeated  by  exe- 
cution defendant,  on  ground  patent  bore  date  subsequent  to  sale. 

Public  lands  —  Ejectment. —  Where  specified  tract  of  land  is  con- 
firmed according  to  ascertained  boundaries,  the  confirmee  takes 
title  on  which  he  may  sue  in  ejectment,  p.  341. 

Cited  with  approval  in  Chastang  v.  Dill,  19  Ala.  430,  where  plain- 
tiff in  ejectment  showed  his  ancestor  had  presented  claim  to  land 
in  question  to  commissioners,  who  had  approved  it,  and  that  it  was 
afterwards  confirmed  by  act  of  Congress;  McCune  v.  O' Fallon,  32 
Mo.  20,  where  grant,  although  unsurveyed,  was  definitely  located. 

Approved,  arguendo,  in  Bryan  v.  Forsyth,  19  How.  337,  15  L. 
675.    Cited,  arguendo,  in  Maguire  y.  Tyler,  8  Wall  661,  19  L.  323, 
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reversing  S.  0.,  40  Mo.  441,  and  Waterman  ▼.  Smith,  13  Oal.  412, 
413,  without  special  application. 

Distingnished  in  Stanford  y.  Taylor,  18  How.  412,  15  L.  454, 
where  bounds  of  grant  were  not  ascertained;  also  on  same  grounds, 
Snyder  v.  Sickles,  88  U.  S.  212,  214,  25  L.  101,  102. 

Miscellaneous. —  Cited  in  Landes  t.  Brant,  10  How.  870,  13  L. 
459,  and  dissenting  opinion,  Frost  y.  Missionary  Society,  56  Mich. 
89,  22  N.  W.  203,  but  not  in  point  Erroneously  cited  in  dissenting 
opinion,  Fremont  v.  United  States,  17  How.  576,  15  L.  253.  Re- 
ferred to  in  statement  of  case,  Tyler  v.  Magwire,  17  Wall.  280.  21 
L.  682.  The  following  cite  the  case  as  to  effect  long  continuous 
practice  under  a  statute  will  haye  on  judicial  construction  of  same; 
Talcott  V.  Pine  Grove,  1  Flipp.  156,  F.  O.  13,735,  Clark  v.  Mowyer, 
5  Mich.  468,  Britton  v.  Perry,  14  Mich.  67,  and  Westbrook  v.  MiUer, 
56  Mich.  152,  22  N.  W.  257. 

8  How.  345-^66,  12  L.  1107,  MILLS  v.  STODDARD. 

Spanish  g^nts. —  Where  private  survey  of  grant  Is  adopted  by 
commissioners  appointed  under  act  of  Congress  to  pass  on  validity 
of  claims  to  Spanish  concessions,  such  survey  fixes  locality  of  grant, 
p.  363. 

Spanish  grants. —  The  act  of  1836,  confirming  concessions  ap- 
proved by  the  commission,  did  not  affect  titles  of  persons  who  had 
previously  located  on  such  lands,  under  laws  of  United  States,  p. 
365. 

Cited  and  applied  in  Delauriere  v.  Emison,  15  How.  538,  14  L. 
805,  where  Congress  granted  lands  to  State  and  State  sold  same  to 
its  citizens,  a  subsequent  confirmation,  by  Congress,  of  Spanish  con- 
cession, embracing  such  lands,  gives  Spanish  claimant  no  title;  to 
same  effect.  State  v.  Ham,  19  Mo.  602;  Warren  v.  Shuman,  5  Tex. 
456,  where,  by  laches  of  claimant,  in  bringing  suit  to  establish  his 
certificate,  the  land  claimed  became  subject  to  location,  and  a  sub- 
sequent confirmation  of  claim  was  held  not  to  divest  title  acquired 
under  patent  in  meantime.  Cited,  arguendo,  in  Howard  v.  Perry, 
7  Tex.  264.  Referred  to  in  Lewis  v.  Mlxon,  11  Tex.  571,  and  Jen- 
nings V.  De  Cordova,  20  Tex.  515,  as  containing  discussion  of  doc- 
trine relating  to  junior  patent  being  overreached  by  older  and  better 
equity. 

Public  lands. —  Entry  under  New  Madrid  certificate,  on  lands 
claimed  under  Spanish  concession,  where  claim  has  been  filed  ac- 
cording to  acts  of  Congress,  and  lands  are  reserved  from  sale,  gives 
no  title,  p.  366. 

Cited  and  applied  in  Easton  v.  Salisbury,  23  Mo.  104,  106,  a  case 
similar  in  facts.  Cited  in  Day  Co.  v.  State,  68  Tex.  541,  4  S. 
W.  871,  as  authority  for  holding  patent  issued  contrary  to  law  is 
void,  to  same  effect,  Sherwood  v.  Fleming,  25  Tex.  Supp.  427,  hold- 
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lug  patent  issued  by  government  to  land  lying  within  Mississippi 
and  Pacific  railroad  reservation,  invalid. 

Distinguished  in  Mackay  v.  Easton,  19  Wall.  632,  22  L.  214,  and 
Bryan  v.  Shirley,  53  Tex.  451,  453,  454,  holding  a  patent  will  not  be 
held  void  at  suit  of  parties  having  no  equities  prior  to  issuance  of 
patent 

Miscellaneous. —  Cited  for  facts  in  Bunnel  v.  8toddard«  4  Fed. 
Gas.  678. 

8  How.  366-384,  12  L.  1115,  CALDWELL  v.  UNITED  STATES. 

Bevenue  laws  —  forfeiture. —  Title  of  United  States  to  goods 
forfeited,  is  not  consummated  until  after  judicial  condemnation, 
p.  SSL 

Cited  and  principle  followed  in  The  Nabob,  1  Brown,  119,  F.  C. 
10,002,  holding  fact  that  a  vessel  is  subject  to  forfeiture  does  not 
prevent  its  owner  from  maintaining  libel  to  recover  damages  for 
Injuries  committed  on  it;  The  Kate  Heron,  6  Sawy.  110,  F.  C.  7,619, 
holding  purchaser  in  good  faith  of  vessel  liable  to  forfeiture,  be- 
fore seizure,  acquires  title  thereto,  and  he  may  hold  same  against 
United  States;  Wessels  v.  Beeman,  87  Mich.  490,  49  N.  W.  486, 
where,  in  trover  by  vendee  for  conversion  of  goods,  evidence  of  for- 
feiture offered  by  defendant  for  purpose  of  showing  title  in  third 
person,  was  held  inadmissible.  Cited  in  Tracey  v.  Corse,  58  N.  Y. 
149.  holding,  if  after  seizure,  possession  is  abandoned  by  govern- 
ment, and  decree  of  forfeiture  is  not  obtained,  title  and  right  of 
possession  is  in  original  owner. 

Bevenue  laws  —  forfeiture. —  Under  section  66,  act  of  1799,  in 
which  the  forfeiture  is  the  goods  or  their  value.  United  States  has 
no  title  in  goods  until  an  election  has  been  made,  either  to  recover 
goods  or  their  value,  p.  381. 

Cited  and  principle  applied  in  The  Banier,  Deady,  440,  F.  C. 
11,565,  holding,  where  penalty  against  vessel  for  violation  of  navi- 
gation laws  is  in  alternative,  1.  e.,  forfeiture  of  interest  or  payment 
of  fixed  amount,  neither  takes  effect  until  government  makes  its 
election;  United  States  v.  Sixty-four  Barrels  of  Spirits,  3  Cliff.  317, 
F.  C.  16,306,  the  forfeiture  being  conditional,  it  was  held  the  title 
of  innocent  purchaser,  acquired  before  seizure  by  United  States, 
was  protected;  United  States  v.  Cases  of  Books,  2  Bond,  286,  F.  C. 
16,258,  holding  bona  fide  lien  on  property  created  before  govern- 
ment made  election  to  proceed  for  forfeiture,  or  sue  for  value,  will 
be  sustained;  United  States  v.  Sundry  Boxes,  2  Bond,  344,  F.  C. 
16,418,  where  goods  passed  to  innocent  purchaser  before  United 
States  made  election;  Six  Hundred  Tons  of  Ore,  9  Fed.  600,  holding, 
where  freight  was  earned  before  government  made  its  election,  it 
must  be  paid  out  of  proceeds  of  sale  of  goods,  in  case  government 
decides  to  declare  them  forfeited.  Cited  and  explained  in  United 
States  Y.  MalUard,  4  Ben.  467,  F.  C.  15,709,  without  special  appli- 
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cation.  Cited,  arguendo,  In  United  States  v.  WiUets,  5  Ben.  224, 
F.  C.  16,699.  United  States  v.  Tork  Street  Spinning  Co.,  17  Blatchf. 
139,  F.  C.  16,781,  and  United  States  v.  Segars,  27  Fed.  Cas.  1017. 

Bevenue  la ws  —  Torf eitore^ — Under  section  68,  act  of  1799,  the 
forfeiture  is  the  statutory  transfer  of  right  to  the  goods  at  the  time 
the  offense  Is  committed,  and  so  avoids  all  Intermediate  sales  be- 
tween commission  of  offense  and  condemnation,  p.  381. 

Cited  and  relied  upon  in  Henderson's  Distilled  Spirits,  14  WalL 
56,  20  L.  817,  bad  United  States  y.  Flfty-slx  Barrels  of  Whiskey,  1 
Abb.  100,  102,  F.  C.  15,095,  where  bona  fide  purchasers  of  property, 
which  had  been  forfeited,  were  not  protected  against  title  of  gov- 
ernment; to  same  effect.  United  States  v.  Four  Cases  Lastlngs,  10 
Ben.  373,  F.  C.  15,145;  United  States  v.  Bark  Reindeer,  2  CUff.  68, 
F.  O.  16,144,  In  sustaining  jurisdiction  of  Federal  court  over  vessel 
as  against  State  court,  when  State  court  acquired  jurisdiction  sub- 
sequent to  commission  of  wrongful  act,  which  operated  as  forfeit- 
ure; The  Mary  Celeste,  2  Low.  357,  F.  C.  9,202,  In  construing  act 
relative  to  forfeiture  of  vessels  for  fraudulently  obtaining  certifi- 
cate of  registry;  United  States  v.  One  Water  Cask,  27  Fed.  Cas.  345, 
where  certain  goods  of  wholesale  liquor  dealer  were  held  forfeited 
for  violation  of  revenue  act  of  1866;  United  States  v.  Diamonds,  30 
Fed.  365,  where  smuggled  diamonds  In  hands  of  bona  fide  pur- 
chaser were  held  forfeited.  Cited,  arguendo,  In  re  Rosey,  8  Bank. 
Reg.  513,  6  Ben.  510,  F.  a  12,066,  United  States  v.  Haun,  26  Fed. 
Cas.  230,  without  special  application.  Approved  In  United  States 
V.  Cigars,  18  Fed.  150,  although  case  goes  off  on  other  grounds. 
United  States  v.  Auffmordt,  19  Fed.  901,  where  moiety  act  of 
June,  1874,  is  construed.  Approved,  arguendo,  In  Kneeland  v.  Wil- 
lard,  59  Me.  447,  where  vendee  of  smuggled  goods  was  held  entitled 
to  recover  from  his  vendor  the  value  of  goods  at  time  they  were 
seized  by  government. 

Distinguished  in  United  States  v.  StoweU,  133  U.  S.  17,  33  L.  559, 
10  S.  Ct  247,  where  land  on  which  Illicit  distillery  was  located  was 
mortgaged  before  still  was  placed  thereon,  and  mortgagee  at  no 
time  had  knowledge  of  still;  United  States  v.  One  Hundred  Bar- 
rels of  Spirits,  2  Abb.  314,  S.  C,  1  DllL  57,  F.  C.  15,948,  wliere  spirits 
purchased  in  good  faith  were  held  not  subject  to  forfeiture,  be- 
cause distiller  had  failed  to  make  reports,  as  required  by  law; 
United  States  v.  Stevenson,  3  Ben.  124,  F.  C.  16,396,  where  statutes 
relating  to  forfeiture  of  property  of  persons  engaged  In  Rebellion 
were  construed. 

An  inBtructlon  calculated  to  mislead  the  jury  is  erroneous,  p. 
883. 

Miscellaneous. —  Cited  in  Insurance  Co.  v.  Baring,  20  WalL  162, 
22  L.  252,  but  not  In  point  Cited  in  United  States  v.  Three  Hun- 
dred and  Ninety-six  Barrels  of  Spirits,  28  Fed.  Cas.  124,  where 
revenue  act  of  June,  1864,  is  construed* 
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8  How.  384-402,  12  L.  1123,  GIBSON  v.  STEVENS. 

Sale. —  Where  personal  property  is  of  such  a  character  as  to  be 
Incapable  of  actual  delivery,  the  delivery  of  evidence  of  title  is  suffi- 
cient to  transfer  property  and  possession  to  vendee,  p.  399. 

Olted  and  principle  applied  in  following  cases:  Leonard  t.  Davis, 
1  Black,  483,  17  L.  225,  where  symbolic  delivery  of  floating  logs 
was  held  sufficient  to  pass  title;  Grapo  v.  Kelly,  16  Wall.  640,  21  L. 
441,  where-  assignment  of  goods  In  insolvency  was  held  to  include 
a  ship  and  cargo  on  high  seas;  Hatch  v.  Oil  Go.,  100  U.  S.  128,  25 
L.  555,  where,  under  facts,  a  mere  unrecorded  contract  was  held  to 
pass  property,  so  that  it  was  not  subject  to  sale  on  execution 
against  original  owner;  Harris  v.  Bradley,  2  Dill.  288,  289,  F.  O. 
6,116,  where  title  and  possession  of  grain  stored  in  warehouse  was 
held  to  pass  by  assig^nment  of  warehouseman's  receipt;  Audenreid 
V.  Bandall,  3  GlifT.  107,  F.  G.  644,  where  cargo  of  coal  on  ship  at  sea 
was  held  to  pass  by  contract  of  sale  and  assignment  of  bill  of  lad- 
ing; Puckett  v.  Reed,  31  Ark.  137,  138,  where  delivery  of  ginner's 
receipt  for  cotton  was  held  to  pass  title  to  purchaser  free  from  land- 
lord's lien  for  rent;  Jefferson ville  R.  B.  Go.  t.  Irvin,  46  Ind.  186, 
and  First  Nat.  Bank  v.  McAndrews,  5  Mont  329,  51  Am.  Bep.  53, 
5  Pac.  881,  where  mere  delivery  of  bill  of  lading  was  held  suffi- 
cient to  transfer  title  to  property;  Warren  v.  Milliken,  57  Me.  98, 
where  transfer  of  elevator  order,  with  notice  to  elevator  company, 
and  partial  delivery  of  grain  under  such  order,  was  held  sufficient 
to  transfer  property  in  whole;  Hatch  v.  Bay  ley,  12  Gush.  29,  where 
goods  in  transitu  were  held  to  be  transferred  by  a  writteh  order 
from  consignor  to  carrier  to  deliver  to  particular  party;  Hayden  v. 
Demets,  53  N.  Y.  429,  where  tender  of  warehouse  receipt  for  copper 
stored,  was  held  sufficient  tender  of  delivery  of  copper;  Hutchlns 
y.  Gilchrist,  23  Yt  89,  where  bill  of  sale  was  held  to  give  con- 
structive possession  of  goods. 

Approved,  arguendo,  Taylor  v.  Turner,  87  111.  300,  and  Scott  v. 
King,  12  Ind.  210,  where  court  held  title  to  property  passed  on  vendor 
stating  it  was  ready  for  delivery,  and  vendee  paying  purchase  price; 
Williams  V.  Evans,  39  Mo.  205,  and  what  amounts  to  delivery,  1.  e., 
when  facts  are  given,  a  question  of  law.  Glted,  arguendo,  in  Dows 
V.  Greene,  24  N.  Y.  643,  as  authority  for  holding  delivery  of  bill  of 
lading  is  symbolical  delivery  of  goods  for  which  given. 

Distinguished  in  Gofield  v.  Glark,  2  Golo.  105,  holding,  order  for 
delivery  of  chattels  can  only  be  considered  delivery  of  chattels 
themselves  when  chattels  are  susceptible  of  immediate  delivery; 
Gonrad  v.  Fisher,  37  Mo.  App.  407,  8  L.  B.  A.  164,  in  holding  this 
symbolical  delivery  cannot,  as  between  vendor  and  vendee,  divest 
vendee  of  his  lien;  Smith  v.  Smith,  19  Qratt  552. 
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Courts  will  take  Judicial  notice  of  customs  of  trade,  when 
such  customs  are  well  established  and  observed  throughout  a  con- 
siderable extent  of  territory,  p.  399. 

Cited  in  White  v.  Missouri  Pac.  By.  Ck>.,  19  Mo.  App.  407,  where 
Judicial  notice  is  taken  of  fact  that  St.  Louis  and  Chicago  are  great 
marts  of  trade;  Babbage  y.  Powers,  130  N.  Y.  291,  29  N.  E.  136,  14 
L.  R.  A.  403,  and  n.,  where  court  took  cognizance  of  fact  that  it 
was  custom  to  construct  vaults  under  sidewalks;  Gulf,  etc..  By.  Go. 
V.  State,  72  Tex.  410,  13  Am.  St  Bep.  818,  10  S.  W.  83,  1  L.  B.  A 
851,  and  n.,  as  authority  for  holding  courts  are  bound  to  take  notice 
of  leading  geographical  features  of  a  country. 

Warehouse  receipts. —  Assignment  of,  transfers  to  assignee  the 
legal  title  and  constructive  i>osse8sion  of  property  for  which  given, 
and  warehouseman  becomes  his  bailee,  p.  399. 

Cited,  approved  and  relied  upon  in  the  following  cases:  First 
Nat  Bank  v.  Bates,  1  Fed.  710,  holding  assignee  may  maintain  ac- 
tion for  conversion  of  property;  Durr  v.  Hervey,  44  Ark.  306,  51  Am. 
Bep.  596,  and  holding,  further,  it  is  unnecessary  that  notice  be  given 
warehouseman  of  such  assignment  and  transfer;  Bank  of  Newport 
V.  Hirsch,  59  Ark.  233,  27  S.  W.  76,  where  assignee's  title  was  held 
goods  as  against  creditors  of  assignor;  Spangler  v.  Butterfield,  6 
Colo.  360,  in  holding  provision  of  chattel  mortgage  act  does  not  af- 
fect assignment  of  warehouse  receipts;  State  Bankv.Waterhouse,  70 
Conn.  85,  66  Am.  St  Bep.  85,  38  Atl.  907,  and  agreements  between 
original  owner  and  warehouseman  of  which  indorsee  has  no  knowl- 
edge, cannot  affect  his  rights  in  property;  Zellner  v.  Mobley,  84  6a. 
748,  20  Am.  St  Bep.  391, 11  S.  E.  403,  holding  indorsee  may  mahitain 
trover  against  warehousemen  for  refusal  to  deliver  goods;  to  same 
effect.  Citizens'  Banking  Co.  v.  Peacock,  103  Ga.  180,  29  S.  B.  754; 
Broadwell  v.  Howard,  77  111.  308,  where  court  held  that  grain  for 
which  warehouseman  had  given  receipt  could  not  be  taken  on  exe- 
cution, in  suit  brought  by  other  creditors;  Adams  v.  Foley,  4  Iowa, 
54,  Newcomb  v.  Cabell,  10  Bush,  469,  and  Gibson  &  Co.  v.  Chilllcotbe 
Bank,  11  Ohio  St  318,  where  receipts  were  held  to  transfer  such 
property  that  creditors  of  warehouseman  could  not  attach  goods  for 
his  debts;  Merchants'  Bank  v.  Hibbard,  48  Mich.  123,  42  Am.  Bep. 
468,  11  N.  W.  835,  affirming  power  in  warehouseman,  having  his 
own  property  in  store,  to  pass  title  to  same  by  execution  of  receipts; 
National  Bank  v.  Wilder,  34  Minn.  155,  24  N.  W.  700,  where  ware- 
houseman pledged  his  own  grain  by  issuing  and  delivering  his  own 
warehouse  receipt  to  pledgee;  Stewart  &  Co.  v.  Insurance  Co.,  9 
Lea,  109,  where  warehouseman  was  held  estopped,  as  against  as- 
signee of  receipts,  from  denying  he  had  goods  mentioned  in  reoelot; 
Friedman  v.  Peters,  44  S.  W.  574  (Tex.  Olv.  App.),  holding  transfer 
of  warehouse  receipt  to  pledgee,  operates  as  a  delivery  of  goods,  and 
places  them  beyond  pledgor's  control,  as  between  pledgee  and  ware- 
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hooseman,  thongh  no  notice  is  given  warehouseman;  Rice  v.  Cutler, 
17  Wis.  857,  84  Am.  Dec.  751,  receipt  making  goods  deliverable  to 
bearer  passes  title  by  mere  transfer,  without  indorsement;  Hale  v. 
Milwaukee  Dock  Co.,  29  Wis.  491,  9  Am.  Bep.  607,  holding  Indorse- 
ment and  delivery  of  receipt  transfers  ownership  of  property  only, 
and  not  contract  Itself. 

Cited,  arguendo,  in  Rahllly  v.  Wilson,  20  Fed.  Cas.  177,  In  dis- 
cussion as  to  nature  of  warehouse  receipts;  Blydenstein  v.  Trust  Co., 
67  Fed.  480,  85  U.  S.  App.  175,  and  New  York  Security  &  Trust  Co. 
T.  Lipman,  157  N.  Y.  504,  52  N.  B.  599,  as  authority  for  holding 
warehouseman  a  bailee.  Approved  in  Bamett  v.  Williams,  7  Kan. 
343,  no  application.  Cited  In  Sheperdson  v.  Cary,  29  Wis.  44,  as 
correctly  laying  down  law  as  to  title  given  by  assignment  of  ware- 
house receipts.    See  note,  84  Am.  Dec.  753,  754,  and  note,  97  Am. 

Distinguished  in  Adams  v.  Merchants'  Bank,  9  Biss.  400,  401,  402, 
2  Fed.  178,  179,  in  construing  Indiana  statute  relative  to  effect  of 
assigrnment  of  warehouseman's  receipt;  National  Bank  v.  Granite- 
ville  Manf.  Co.,  79  Ga.  27,  3  S.  B.  413,  where  warehouseman,  who 
had  made  advances  on  cotton  belonging  to  customer,  sought  to 
transfer  title  and  possession  of  same  by  receipts  to  bank  which  had 
made  advances  to  him;  HaUgarten  v.  Oldham,  135  Mass.  8,  9,  46  Am. 
Bep.  434,  435,  holding  indorsement  and  delivery  by  bailor,  of  receipt 
for  goods,  when  bailee  undertakes  to  deliver  to  bailor  only,  does  not 
pass  title  to  indorsee  before  notice  of  such  indorsement  is  given 
bailee,  as  against  an  attaching  creditor  of  bailor;  Yenni  v.  McNamee, 
45  N.  Y.  620,  621,  on  ground  that  instrument  in  question  was  not  a 
warehouse  receipt;  Wlllets  v.  Hatch,  132  N.  Y.  44,  30  N.  B.  262,  17 
L.  B.  A.  195,  and  n. 

Fledge. —  Evidences  of  title,  being  properly  indorsed  and  deliv- 
ered to  a  third  party,  in  consideration  of  advances  of  money  made 
In  usual  course  of  trade,  transfer  to  him  the  legal  title  and  con- 
structive possession  of  property;  accordingly,  such  a  transfer  of 
warehouse  certificate,  by  owner  of  goods  to  his  commission  mer- 
chant, as  security  for  his  advances,  transfers  title,  and  the  goods 
cannot  be  attached  by  the  former's  creditors,  p.  400. 

The  citing  cases  have  widely  indorsed  and  relied  upon  this  hold- 
ing: Halllday  v.  Hamilton,  11  Wall  564,  20  L.  215,  where  properly 
indorsed  bill  of  lading  was  held  to  pass  property;  The  Thames,  14 
WalL  106,  20  L.  806,  where  carrier  not  having  delivered  goods  to 
indorsee  of  bill  of  lading,  it  was  held  indorsee  might  libel  ship  for 
their  value;  Means  v.  Bank,  146  U.  S.  628,  36  L.  1110,  13  S.  Ct.  189, 
where  bank,  having  made  advances  on  bill  of  lading,  was  held  to 
have  lien  on  property  in  hands  of  consignee;  Nesmith  v.  Dyeing  Co., 
1  Curt.  133,  135,  F.  C.  10,124,  holding  delivery  to  carrier,  where 
goods  are  consigned  to  factor  who  has  accepted  bill  on  account  of 
them,  vests  property  in  factor;  Peters  v.  Blliott,  78  UL  327,  where 
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consignee,  having  made  advances  on  faith  of  bill  of  lading  delivered 
to  him,  maintained  replevin  against  an  officer  who,  subsequent  to 
snch  delivery,  attached  goods  on  v^rit  against  original  owner;  De 
Wolf  V.  Gardner,  12  Cash.  25,  59  Am.  Dec.  168,  holding  trover  can- 
not be  maintained  against  consignee's  pledgees  by  consignor  of 
specific  flour,  when  consignor  has  executed  an  agreement  by  whicb 
he  agreed  to  hold  flour  subject  to  sole  order  of  consignee  or  his  as- 
signs; Nat  Bank  of  Oalro  y.  Crocker,  111  Mass.  167,  and  Nat  Bank 
of  Green  Bay  v.  Dearborn,  115  Mass.  221,  15  Am.  Bep.  d5,  where 
owner  of  goods  delivered  carrier's  receipt  for  them  as  security  for 
advances  of  money,  held  a  symbolical  'delivery  of  goods  vesting 
special  property  in  person  making  advances,  to  same  effect;  Forbes 
V.  Boston  By.  Co.,  133  Mass.  156,  and  such  person  may  maintain 
trover  against  whoever  wrongfully  converts  goods;  Ober  v.  India- 
napolis &  St  L.  B.  B.  Co.,  13  Mo.  App.  88,  holding  factor  who  has 
accepted  draft  for  goods  consigned  to  him  may  maintain  action 
against  carrier  for  damages  for  delay  in  carrying,  though  delay  is 
directed  by  consignor  after  shipment;  Wetzel  v.  Power,  5  Mont  223, 
2  Pac.  344,  where  consignee,  under  such  circumstances,  was  held  to 
have  such  property  In  goods  as  to  enable  him  to  maintain  trespass 
for  wrongful  taking;  Cayuga  Bank  v.  Daniels,  47  N.  Y.  639,  where 
delivery  of  bill  of  lading,  as  security  for  payment  of  drafts  drawn  by 
consignor  upon  consignee,  was  held  sufficient  to  transfer  title  to 
property  covered  thereby;  to  same  effect,  Adone  y.  Seeligson,  43  Tex. 
600,  608. 

Approved,  arguendo,  in  Webb  v.  Anderson,  Taney,  512,  F.  C. 
17,318.  Cited,  arguendo,  in  Keene  v.  Wheatley,  14  Fed.  Cas.  197. 
Approved  in  Chaffee  v.  Heyner,  31  La.  Ann.  612,  620,  where  leading 
cases  are  reviewed.  Cited,  arguendo,  in  Kinney  v.  Kruse,  28  Wis. 
191.  See  extended  note  on  *'  collateral  securities,"  32  Am.  St  Bep. 
715. 

Attachmeint —  Where  owner  of  goods  transfers  title  to  same  by 
bill  of  sale,  an  attachment  subsequently  issued  at  instance  of  his 
creditor  cannot  be  maintained,  p.  401. 

Cited  and  followed  in  Halliday  v.  Hamilton,  11  Wall.  565,  20  L. 
215,  where  owner  gave  indicia  of  ownership  to  his  vendee,  who 
passed  his  title  to  innocent  third  party  for  value,  held  attachment 
could  not  be  sustained;  Hatch  v.  Lincoln,  12  Cush.  35,  where 
owner  of  goods,  while  they  were  in  transit,  gave  written  order  to 
carrier  to  deliver  them  to  certain  party,  held  a  constructive  delivery 
BO  that  party  could  hold  against  an  attachment;  to  same  effect, 
First  Nat  Bank  v.  McAndrews,  7  Mont  161,  14  Pac.  768. 

Bale. —  A  guaranty  by  seller  of  goods  that  articles  will  pass  in- 
spection 'does  not  change  sale  into  executory  contract,  p.  401. 

Cited  and  relied  upon  in  Boothby  v.  Plaisted,  51  N.  H.  438^  12 
Am.  Bep.  142,  where  goods  had  been  accepted  by  vendee  who  after 
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wards  objected  to  pay  therefor  on  ground  they  did  not  correspond 
with  sample;  Wadhams  v.  Balfour,  32  Or.  332.  51  Pac.  647,  holding, 
where  contract  Is  to  deliver  goods  corresponding  with  sample,  with- 
out conditlonB,  title  passes  whenever  goods  of  required  kind  are  de- 
livered Into  control  of  vendee. 

Miscellaneous. —  Cited  In  Hall  v.  Hlnks,  21  Md.  416,  as  bearing 
on  question  as  to  who  are  bona  fide  purchasers;  Prince  v.  Boston  By. 
Co.,  101  Mass.  547,  100  Am.  Dec.  132,  application  not  clear. 

8  How.  402-414,  12  L.  1130,  WEST  v.  SMITH. 

Parties. —  On  bill  by  legatee  against  executor  and  residuary  de- 
visee, praying  for  sale  of  realty  to  pay  legacies,  special  devisee  of 
land  In  another  Jurisdiction,  is  not  a  necessary  party,  p.  411. 

Sxecutors  and  administrators.— The  Virginia  Orphans'  Court 
could  allow  commission  to  executor  for  paying  over  specific  legacy, 
and  may  allow  10  per  cent,  p.  411. 

Cited  in  note,  17  Am.  Dec.  270,  as  authority  for  holding  decision  of 
trial  court  in  such  matters  is  final. 

An  executor,  under  laws  of  Virginia,  may  refrain  from  pleading 
the  statute  of  limitations  when  sued,  p.  412. 

Approved  in  Pursel  v.  Pursed  14  N.  J.  ESq.  526.  Cited,  arguendo. 
In  Sanderson  v.  Sanderson,  17  Fla.  853,  where  it  is  stated  to  be  a 
general  rule  that  an  administrator  is  not  bound  to  plead  the  statute 
In  bar  of  action  to  recover  debt  otherwise  due. 

A  l^atee  having  occupied  land,  under  adverse  claim,  for  twenty 
years,  cannot  be  charged  rent  therefor  as  property  of  testator  and 
have  such  rent  deducted  from  his  legacy,  p.  413. 

8  How.  414r428,  12  L.  1135,  MURBILL  v.  NBILL. 

Partnership. —  Where  member  of  firm,  by  deed  of  trust,  assigns 
his  Individual  property  to  pay  his  separate  creditors,  equity  will  not 
decree  that  firm  creditors  share  pari  passu  with  them,  p.  428. 

Cited  and  applied  in  Pennington  y.  Bell,  4  Sneed,  203,  a  case  simi- 
lar in  facts. 

Partnership  creditors  shall,  in  the  first  Instance,  be  satisfied  from 
partnership  estate,  pp.  426,  428. 

•Cited  and  principle  followed  in  Bx  parte  Clap,  2  Low.  170,  F.  0. 
2,783,  where,  after  death  of  one  member  of  firm,  the  survivor  carried 
on  business  for  some  time,  or  until  he  became  bankrupt,  the  old 
partnership  creditors  were  preferred  to  creditors  of  bankrupt;  Bart- 
lett  V.  Meyer-Schmidt  Co.,  65  Ark.  293,  45  S.  W.  1064,  holding  equity 
of  firm  creditors  to  be  paid  out  of  firm  assets  in  preference  to  in- 
dividual creditors,  cannot  be  defeated  by  general  assignment  for 
benefit  of  certain  creditors;  Crooker  v.  Crocker,  46  Me.  260,  where 
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equity  interposed  to  prevent  indlvldaal  creditor  from  oDtainlng  Het 
on  firm's  assets,  which,  if  obtained,  would  render  firm  Insolvent  and 
defeat  claims  of  its  creditors;  Hundley  v.  Farris,  103  Mo.  85,  23  An. 
8t  Rep.  866,  15  S.  W.  313,  12  L.  R.  A.  256,  and  priority  of  Ann 
creditor  to  be  satisfied  from  firm  property  is  not  lost  by  dlssolatioD 
of  partnership;  Bowen  v.  Billings,  13  Neb.  443,  14  N.  W.  154,  where 
partnership  property  was  held  not  liable  for  individual  debts  until 
partnership  debts  were  satisfied;  Banks  y.  Steele,  27  Neb.  141,  42 
N.  W.  884,  where  claims  of  firm  creditors  of  insolvent  firm,  one  of 
whose  members  is  deceased,  were  held  superior  to  that  of  ad- 
ministrator of  deceased  partner;  Field  v.  Romero,  7  N.  Mex.  644,  41 
Pac.  520,  where  assignment  for  creditors  of  partnership  and  indi- 
vidual property  was  held  void  as  authorizing  payment  of  Indiyidual 
debts  out  of  partnership  property. 

Approved,  arguendo,  in  In  re  Corbett,  5  Sawy.  207,  F.  0.  3,220. 
Oited  in  Poole  v.  Seney,  66  Iowa,  506,  24  N.  W.  29,  holding  rule  is 
for  benefit  of  partners  and  may  be  waived  by  them;  Smith  v.  Smith, 
87  Iowa,  98,  43  Am.  St  Rep.  362,  54  N.  W.  74,  holding  mortgage 
made  by  insolvent  firm  upon  its  stock  to  secure  indebtedness,  pait 
of  which  is  owed  by  firm  and  part  by  individual  partner,  when  made 
and  accepted  in  good  faith,  is  superior  to  subsequent  attachmentB 
of  existing  creditors  of  firm.  Oited,  arguendo,  in  dissenting  opinion, 
Thayer  y.  Humphrey,  91  Wis.  801,  51  Am.  St  Rep.  906,  note,  64  N. 
W.  1015,  30  L.  R.  A.  557.  See  note,  35  Am.  Rep.  307.  See  ex- 
tended monographic  note  in  43  Am.  St  Rep.  365,  369,  371,  on  rights 
and  remedies  of  partnership  creditors. 

Partnership. —  Private  and  individual  property  of  partners  shall 
not  be  applied  in  extinguishment  of  partnership  debts,  until  separate 
and  individual  creditors  of  respective  partners  shall  be  paid,  pp.  42S, 
42a 

Oited  and  principle  followed  in  Swann  v.  Sanborn,  4  Woods,  694, 
F.  O.  13,675,  where  all  property  of  partnership  belonged  to  one  part- 
ner It  was  decided  individual  creditors  were  to  be  preferred  to  firm 
creditors;  In  re  Wilcox,  94  Fed.  103,  107,  in  construing  bankruptcy 
act  of  1898;  Smith  &  Oo.  v.  Mallory,  24  Ala.  635,  where  partnership 
creditors  were  held  not  entitled  to  share  pari  passu  with  separate 
creditors  in  estate  of  deceased  partner;  to  same  eifect,  Meyer  t. 
Thornburg,  15  Ind.  127,  Level  v.  Farris,  24  Mo.  App.  452,  and  Jarris 
V.  Brooks,  23  N.  H.  147,  where  land  of  partner  was  set  oif  on  sepa- 
rate executions,  one  for  debt  of  partnership  the  other  for  indlTidoal 
debt,  it  was  decided  the  individual  creditor  should  hold  the  land; 
Orockett  v.  Orain,  33  N.  H.  550,  holding,  as  between  assignee  in 
bankruptcy  of  bankrupt  partner,  and  creditor  of  firm,  assignee  has 
better  right  to  property;  Davis  v.  Howell,  33  N.  J.  Eq.  75,  and  Rod- 
gers  V.  Meranda,  7  Ohio  St  189,  191,  where  contention  of  individual 
creditors  of  insolvent  partner,  that  they  should  be  satisfied  oat  of 
individual  assets  to  exclusion  of  firm  creditors,  the  firm  being  in- 
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solvent,  Is  sustained;  Knhne  v.  Law,  14  Blch.  L.  25,  where  separate 
creditors  of  deceased  member  of  firm  were  held  entitled  to  be  paid 
out  of  the  separate  assets  in  preference  to  firm  creditors. 

Cited  in  Black's  Appeal,  44  Pa.  St  507,  as  containing  history  of 
development  of  rule.  Cited,  without  special  application,  in  Gordon 
▼.  Cannon,  18  Gratt  421.  See  extended  note  in  18  Am.  Dec.  281, 
283.  Cited  erroneously  in  In  re  Collier,  12  Bank.  Reg.  266.  6  Fed. 
Gas.  Ill,  as  authority  for  holding,  if  there  be  no  Joint  estate,  firm 
creditors  may  share  pari  passu  in  the  separate  estate. 

Distinguished  in  GiUaspy  y.  Peck,  46  Iowa,  462,  where  Judgment 
was  rendered  against  individual  for  firm  indebtedness  prior  to  judg- 
ment on  individual  indebtedness. 

Partnership.— The  cases  relating  to  liability  of  individual  assets 
for  partnership  debts,  and  relative  standing  of  individual  and  part- 
nership creditors,  reviewed,  pp.  426,  428. 

Cited  in  In  re  Johnson,  2  Low.  182,  F.  C.  7,S69,  qusere,  whether 
partnership  creditors  can  share  equally  with  separate  creditors  in 
separate  property  of  continuing  partner,  if  there  is  no  Joint  estate 
and  no  solvent  partner;  also,  In  re  McLean,  16  Fed.  Cas.  242. 

Miscellaneous.— Cited,  In  re  Spitz,  8  N.  Mez.  631,  46  Pac.  1124, 
34  L.  R.  A.  607,  as  to  interest  of  each  partner  in  partnership  prop- 
erty. 

8  How.  429-440,  12  L.  1142,  GROVB  v.  BRIBN. 

Sales. —  Where  goods  are  consigned  by  manufacturer  to  A.  for  the 
use  of  B.,  the  bill  of  lading  operates  as  a  transfer  of  legal  title  to 
B.,  whose  consent  thereto  will  be  presumed,  p.  439. 

Cited  and  followed  in  HalUday  v.  Hamilton,  11  WaU.  664,  20  L. 
215,  where  title  to  com  delivered  to  carrier  was  held  by  such  de- 
livery to  pass  to  consignee;  Audenreid  v.  Randall,  3  Cliff.  108,  F.  C. 
644,  as  an  authority  for  holding  symbolic  delivery  may  be  made 
of  personal  property;  Nesmith  v.  Dyeing  Co.,  1  Curt  133,  135,  F.  C. 
10,124,  holding  factor  who  accepts  a  bill,  drawn  against  a  particular 
consignment,  which  has  been  so  far  executed  as  to  be  placed  in 
hands  of  a  third  person,  to  be  delivered  to  him,  acquires  property  in 
goods;  dissenting  opinion,  Chaffee  v.  Heyner,  31  La.  Ann.  618,  620, 
621,  and  opinion  of  court  on  rehearing,  624,  625,  reviewing  authori- 
ties and  holding  where  grower  of  cotton  ships  same  by  common 
carrier  for  account  of  his  creditor,  the  delivery  to  carrier  is  a 
transfer  of  legal  title  to  creditor,  who  thereby  becomes  in  effect  the 
consignor.  Cited,  arguendo,  Neill  v.  Produce  Co..  41  W.  Va.  56, 
23  S.  B.  709. 

Distinguished,  Hodges  v.  Kimball,  49  Iowa,  587,  31  Am.  Rep.  164, 
holding,  where  grain  was  consigned  to  commission  merchant  under 
agreement  that  he  should  sell  and  apply  proceeds  to  advances  made 
consignor,   actual  possession  of  grain  is  necessary  to  give  lien; 
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Chaffee  v.  Heyner,  31  La.  Ann.  flOl,  where  consignor  refused  to  ac- 
cept consignment 

Sales.— The  effect  of  a  consignment  of  personal  property,  gen- 
erally, is  to  vest  the  property  in  the  consignee,  p.  439. 

Cited  and  principle  followed  in  Lawrence  t.  Mintom,  17  How.  107. 
15  L.  61,  holding  consignee  of  goods  has  a  right,  in  his  own  name, 
to  libel  Teasel  for  their  non-delivery,  unless  there  be  something  ti> 
show  he  had  no  interest  in  them;  The  Bermuda,  8  Wall.  553,  18 
L.  206,  in  holding  the  destination  of  goods,  in  absence  of  proof  to 
contrary,  Is  port  in  which  consignee  resides;  The  Yaughan  and 
Telegraph,  14  WalL  266,  20  L.  808,  where  consignee  maintained  libel 
against  a  vessel  by  whose  tortious  collision  with  vessel  in  which 
cargo  was  coming  the  cargo  was  lost;  The  Sally  Magee,  Blatchf.  Pr. 
385,  F.  C.  12,260,  where  principle  was  applied  in  a  prize  case;  Lipp- 
man  v.  State,  104  Ala.  63,  16  So.  130,  holding,  where  mortgagor  of 
personalty  without  consent  of  mortgagee  shipped  property  to  third 
person  "  to  do  with  as  he  pleased,"  this  was  a  conveyance  of  prop- 
erty within  meaning  of  statute  making  it  a  crime  to  convey  mort- 
gaged property;  Butler  v.  Pittsburgh,  etc.,  Ry.,  18  Ind.  App.  661,  46 
N.  B.  94,  holding  in  action  by  consignor  against  carrier  for  delay 
in  shipping,  a  complaint  containing  no  averment  as  to  ownership  is 
bad;  Hall  v.  Hinks,  21  Md.  416,  holding  consignees  who  bona  fide 
advance  money  on  credit  of  consignments  made  them,  upon  bills 
of  lading,  are  purchasers  for  value;  to  same  effect;  De  Wolf  t. 
Gardner,  12  Cush.  26,  59  Am.  Dec.  168,  and  Hatch  v.  Lincoln,  12 
Cush.  35;  Neimeyer  Lumber  Co.  v.  Burlington,  etc,  Ry.  Ca,  64 
Neb.  334,  74  N.  W.  674,  40  L.  R.  A.  540,  holding  if  vendor  delivers 
goods  to  carrier  for  transit  and  causes  vendee  to  be  named  in  bin 
of  lading  as  consignee,  the  presumption  is  vendor  intended  title  to 
pass  on  delivery  of  goods  to  carrier.    Cited,  arguendo.  The  Hia- 
watha, Blatchf.  Pr.  38,  F.  C.  6,451. 

Distinguished  in  The  Bank  Carlotta,  9  Ben.  16,  F.  C.  2,413,  where 
consignor  was  held  to  have  sufficient  title  to  maintain  action  against 
carrier  for  damage  to  goods  in  transit;  Southern  Express  Co.  v. 
Craft,  49  Miss.  496,  19  Am.  Rep.  9,  where  property  was  shipped 
at  risk  of  consignor.  Modified,  First  Nat  Bank  of  Helena  ▼.  McAn- 
drews,  5  Mont  329,  334,  51  Am.  Rep.  53,  57,  5  Pac.  881,  884,  hold- 
ing, shipment  of  goods,  pursuant  to  contract  by  which  consignor  was 
to  pay  freight,  and  consignee  after  sale  was  to  credit  consignor  with 
proceeds,  does  not  vest  title  in  consignee,  in  absence  of  bill  of  lad- 
ing or  notice  to  him  of  shipment;  Summers  v.  Mills,  21  Tex.  86^ 
where  contract  of  sale  was  not  complete  when  goods  were  shipped. 

Sale.—  When  goods  are  shipped  at  risk  of  consignor  the  property 
remains  in  him,  p.  439. 

Cited  and  applied,  Southern  Express  Co.  v.  Craft  49  Miss.  495,  19 
Am.  Rep.  S,  holding  consignor  proper  person  to  maintain  action 
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against  express  company  for  non-delivery  of  money  Intnisted  to  Its 
care.  Cited,  arguendo,  Hobble  v.  Smith,  27  Fed.  662,  without  spe- 
•clal  application. 

Lien. —  Where  goods  are  consigned  to  A.  for  use  of  B.,  A.  has  no 
lien  thereon  for  previous  advances  made  shipper,  p.  439. 

Attachment.—  Goods  consigned  to  A.  for  use  of  B.,  are  not  subject 
to  an  attachment  by  creditors  of  shipper  while  In  hands  of  A.,  p. 
439. 

Cited  with  approval,  Richardson  v.  Hutchinson,  20  Fla.  23,  al- 
though case  goes  off  on  other  grounds. 

&ansf er  of  title  —  Fledge.—  Where  shipper  consigns  goods  to  A. 
for  use  of  B.,  for  purpose  of  securing  pre-existing  debt  to  B.,  there 
is  no  necessity  that  B.  express  his  assent  to  transfer  in  order  that 
title  vest  in  him,  p.  440. 

Cited  and  applied,  Breathwit  v.  Fordyce,  60  Ark.  87,  28  S.  W.  514, 
holding  the  acceptance  by  mortgagees  of  a  mortgage  beneficial  to 
them,  wiU  be  presumed  until  contrary  is  made  to  appear;  O'Dell 
V.  Leyda,  46  Ohio  St  252,  20  N.  B.  477,  where  warehouseman  sold 
grain  stored  with  him,  and  substituted  other  in  its  place,  it  will  be 
presumed  bailors  consented  to  such  substitution,  when  it  was  for 
their  benefit  to  do  so;  Bvans  Co.  v.  Bank,  15  Tex.  Civ.  App.  168, 39  S. 
W.  215,  factor  receiving  goods  with  notice  that  right  to  proceeds  of 
sale  is  in  third  party,  cannot  divest  such  proceeds.  Cited,  arguendo, 
Johnson  v.  Farley,  45  N.  H.  510,  as  to  when  acceptance  of  deed  by 
grantee  will  be  presumed. 

Witness.— When  A.,  the  maker,  consigns  goods  to  B.,  for  use  of 
C,  to  secure  pre-existing  debt,  A.  is  competent  witness  for  0.  in 
action  for  loss  of  goods,  p.  440. 

Cited  In  Cutler  v.  Fanning,  2  La.  Ann.  584,  holding  mere  expecta- 
tion of  benefit  or  apprehension  of  loss  from  event  of  suit,  does  not 
render  witness  incompetent. 

Miscellaneous.- Cited,  erroneously,  Keene  v.  Wheatley,  14  Fed. 
-Cas.  197. 

S  How.  441-450,  12  L.  1147,  SHELDON  T.  SILL. 

Courts  created  by  statute  can  have  no  Jurisdiction  but  such  as 
the  statute  confers,  p.  449. 

The  following  citing  cases  affirm  and  rely  upon  this  holding:  The 
Assessor  v.  Osbornes,  9  Wall.  575,  19  L.  751,  in  holding  where  Juris- 
diction depends  wholly  on  statute,  suits  brought  during  the  existence 
of  the  statute  fall  with  its  repeal;  Sewing  Machine  Cases,  18  Wall. 
.577,  21  L.  919,  United  States  v.  Southern  Pac.  Co.,  49  Fed.  300,  and 
Harrison  v.  Hadley,  2  Dill.  234,  F.  C.  6,137,  all  holding  Jurisdiction  of 
Circuit  Court  in  all  cases   depends  on  act  of  Congress;  North  Caro- 
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Una  y.  Trustees,  5  Bank.  Reg.  467,  1  Hughes,  134,  F.  G.  10,318.  af- 
firming S.  C,  65  N.  O.  715,  holding  United  States  Gircnit  Courts  have 
no  Jurisdiction  of  cause  in  which  State  is  plaintiff  against  its  own 
citizens;  The  Hungaria,  41  Fed.  112,  holding  territorial  limits  of 
district  within  which  court  exercises  Jurisdiction  being  fixed  by 
Congress,  this  cannot  be  affected  by  acts  of  parties;  In  re  Cllley,  58 
Fed.  978,  holding  power  rests  with  Congress  to  define  and  describe 
to  what  extent  Judicial  power  is  to  be  exercised  by  Federal  courts; 
Iverson  y.  Saulsbury,  68  Ga.  794,  in  holding  power  conferred  on 
courts  of  chancery  by  statute  can  only  be  exercised  in  cases  and 
mode  prescribed  by  legislature,  and  to  same  effect,  arguendo,  In 
dissenting  opinion,  Chumasero  t.  Potts,  2  Mont  290;  Blerbower  y. 
Miller,  30  Neb.  177,  46  N.  W.  436,  9  L.  R.  A.  236,  and  n..  In  holding 
Constitution  of  United  States  alone  does  not  confer  Jurisdiction  on 
United  States  Circuit  Court  to  hear  controversies  between  citizens 
of  different  States. 

The  following  cite  the  case,  arguendo,  without  special  application: 
Daniels  v.  Railroad  Co.,  3  Wall.  254,  18  L.  225,  Clarke  v.  Janesyllle, 
1  Biss.  100,  F.  C.  2,854,  Birdseye  v.  Shaeffer,  37  Fed.  824,  Harland 
V.  United  Co.,  40  Fed.  310,  6  L.  R.  A.  253,  and  n.,  North  German 
Lloyd  S.  S.  Co.  v.  Heddln,  43  Fed.  25.    Note,  12  Am.  Rep.  547. 

Circuit  Ck>urt8. —  Act  of  Congress  restraining  the  Circuit  Gourta 
from  taking  cognizance  of  any  suit  on  a  chose  in  action  brought  by 
an  assignee,  when  original  holder  could  not  have  maintained  suit 
is  not  Inconsistent  with  the  Constitution,  p.  449. 

Distinguished,  Holmes  t.  Goldsmith,  147  U.  S.  157,  87  L.  121. 
13  S.  Ct  290,  where,  under  facts,  assignee  of  promissory  note  main- 
tained action  in  Federal  court  for  its  collection  when  his  assignor 
could  not  have  done  so. 

Circuit  Court  — Suits  by  assignee.— Where  mortgagor  and  mort- 
gagee are  citizens  of  same  State  and  mortgagee  assigns  note  and 
mortgage  to  citizen  of  another  State,  the  asslg^nee  cannot  maintain 
bin  for  foreclosure  In  Circuit  Court,  p.  450. 

This  holding  has  been  extensively  afilrmed  and  followed  by  sub- 
sequent citing  cases:  Walker  v.  Powers,  104  U.  S,  248,  26  L.  731, 
holding  assignee  of  Judgment  founded  on  contract  cannot  maintain 
suit  thereon  In  Federal  court,  unless  such  suit  might  be  there  prose- 
cuted had  assignment  not  been  made;  New  Orleans  y.  Benjamin,  153 
U.  S.  433,  38  L.  772,  14  S.  Ct.  912,  where  in  suit  In  United  States 
Circuit  Court  by  assignees  of  choses  In  action,  bill  was  held  bad 
for  not  averring  suit  could  have  been  maintained  by  assignors; 
Clarke  v.  JanesvlUe,  1  Biss.  101,  F.  C.  2,854,  holding  dty  bond  givai 
to  railroad  company  located  in  same  State  cannot  be  sued  on  in  Fed- 
eral courts,  even  by  assignee;  Hill  v.  Wlnne,  1  Biss.  277,  F.  C.  6,503, 
a  case  similar  In  facts  to  principal  cases;  Wilkinson  v.  Wilkinson,  2 
Curt  584,  F.  G.  17,677,  holding  assignee  of  right  to  an  account  of 
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proceeds  of  sales  of  mortgaged  property  cannot  maintain  snlt  in 
Federal  court  If  his  assignor  was  not  competent  to  do  so;  Simons 
▼.  TpsllanU  Paper  Co.,  33  Fed.  IW,  holding  assignee  of  claim  for 
damages  for  refusal  to  accept  and  pay  for  merchandise  purchased, 
can  only  maintain  snlt  in  court  In  which  his  assignor  might  have 
proceeded;  Jackson  v.  Pearson,  60  Fed.  117,  where  suit  was  brought 
by  assignee  of  county,  bonds  given  In  aid  of  construction  of  railroad, 
and  dismissed  because  assignor  was  citizen  of  same  State  as  de- 
fendants; to  same  effect,  Goler  t.  Grainger  Oounty,  74  Fed.  22,  43  U. 
8.  App.  252. 

Cited,  without  special  application,  Bernards  Township  y.  Steb- 
bins,  109  U.  S.  854,  27  L.  961,  Mississippi  Mills  y.  Oohn,  150  U.  S. 
208,  37  L.  1055,  14  S.  Ct  77,  Mexican  Nat  Ry.  Co.  y.  Dayldson,  157 
U.  &  206,  39  L.  674,  15  S.  Ot  564,  and  Farmers'  Trust  Go.  v.  Mc- 
Kinney,  6  McLean,  8,  F.  G.  4,667. 

Distinguished,  Deshler  y.  Dodge,  16  How.  631,  14  L.  1088,  where 
assignee  of  bank  notes  brought  action  of  replevin  for  package  in 
Circuit  Court,  although  his  assignor  could  not  have  done  so;  White 
y.  Vermont,  etc.,  Ry.  Co.,  21  How.  576,  16  L.  223,  and  Keene  Bank 
y.  Lyon  County,  90  Fed.  530,  affirming  right  of  assignee  of  negotia- 
ble Instrument  under  facts  In  case  to  maintain  suit  thereon  In  Fed- 
eral court  when  his  assignor  could  not  have  done  so;  Ober  v.  Gal- 
lagher, 93  U.  S.  206,  23  L.  831,  where  assignee  had  reduced  his  claim 
to  a  Judgment  in  State  court  before  proceeding  in  Federal;  Tredway 
y.  Sanger,  107  U.  S.  324,  27  L.  583,  on  ground  that  act  of  1875  re- 
moves the  restriction  in  suits  on  **  promissory  notes,  negotiable  by 
the  law  merchant;"  to  same  effect;  Mersman  v.  Werges,  112  U.  S. 
148,  28  L.  643,  6  S.  Ct  67,  reversing  S.  C,  1  McCrary,  534,  3  Fed. 
883;  Seckel  v.  Backhaus,  7  Blss.  357,  F.  G.  12,599,  and  Whiting  y. 
Wellington,  10  Fed.  816,  ruling  similarly. 

Chose  in  action.—  A  debt  secured  by  bond  and  mortgage  Is  a  chose 
In  action,  p.  450. 

Cited  with  approval,  Bmlgh  v.  Chamberlain,  1  Blss.  369,  F.  a 
4,447,  and  Thaxter  v.  Hatch,  6  McLean,  69,  F.  C.  13,866. 

Kortgage.—  In  equity,  the  debt  or  bond  is  treated  as  the  princi- 
pal, and  the  mortgage  as  the  Incident,  p.  450. 

Cited  In^  Willis  v.  Farley,  24  CaL  497,  where  court  holds  mortgage 
Is  barred  by  statute  of  limitations  when  debt  is  barred. 

8  How.  451--170,  12  L.  1151,  LB  ROY  v.  BBARD. 

Pleading.—  Action  In  New  York  on  Wisconsin  deed  not  sealed  as 
required  by  New  York  laws,  must  be  action  appropriate  to  unsealed 
iDstmments,  p.  464. 

ated  in  Pritchard  v.  Norton,  106  U.  S.  133,  27  L.  107,  1  S.  Ct  100, 
aE^narton  v.  Hunter,  2  W.  Va.  88,  as  authority  for  holding  the  lex 
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fori  governs  in  matters  of  procedure  and  remedy;  Wlllard  ▼.  Wood, 
135  U.  S.  313,  34  L.  213,  10  S.  Ct.  832,  whether  remedy  of  mortgagee 
against  grantee  of  mortgagor  is  at  law  or  In  eqnity,  is  determined 
by  lex  fori;  Hoadley  v.  Northern  Trans.  Co.,  115  Mass.  307,  15  Am. 
Rep.  108,  holding  lex  fori  governs  as  to  evidence  required  to  show 
shipper  assented  to  terms  of  contract  of  shipment,  when  it  difTerc 
from  lex  loci  contractus;  Davis  v.  Judd,  6  Wis.  88,  holding  action  of 
covenant  cannot  be  maintained  on  Instrument  not  under  seal.  Cited, 
arguendo,  Thomas  v.  Am.  Mort  Co.,  47  Fed.  554,  12  L.  B.  A.  686, 
and  n.,  without  special  application. 

Deeds -- Breach  of  warranty.— It  is  not  necessary  to  allege  an 
eviction  in  an  action  for  breach  of  covenant  of  seisin,  p.  465. 

Cited  in  Wright  v.  Phipps,  90  Fed.  567,  and  Curtis  v.  Brannon, 
98  Tenn.  157,  38  S.  W.  1073,  as  authority  for  holding  covenants  of 
seisin  are  broken,  if  at  all,  by  delivery  of  deed;  to  same  effect,  Lowry 
V.  Hnrd,  7  Minn.  362;  Gale  v.  Frazier,  4  Dak.  202,  30  N.  W.  140, 
holding  covenant  of  seisin  does  not  run  with  land  and  is  not  as- 
signable. 

Power  of  sale  to  an  agent  is  to  be  construed  as  intending  to  con- 
fer all  the  usual  means  or  sanction  the  usual  manner  of  performing 
what  is  intrusted  to  the  agent,  p.  468. 

Cited  in  Very  v.  Levy,  13  How.  359,  14  L.  179,  holding  where 
words  prescribing  mode  by  which  power  Is  to  be  effected  are  am- 
biguous, but  reasonable  attention  to  same  would  bear  interpreta- 
tion given  by  agent  and  third  party,  the  principal  is  bound  by  such 
interpretation;  Reed  v.  Welsh,  11  Bush,  457,  to  same  effect;  Bunkle 
V.  Burnham,  153  U.  S.  224,  38  L.  697,  14  S.  Ct  840,  holding  witness 
may  be  asked  as  to  relations  of  parties  at  time  of  execution  of 
power,  although  his  answers  may  have  bearing  on  obligations  aris- 
ing under  written  contract;  Starr  v.  Stark,  2  Sawy.  625,  F.  C.  13,317, 
holding  subsequent  acts  of  recognition  may  be  considered  as  show- 
ing construction  by  parties  themselves;  Howard  v.  Munford,  80  Ga. 
169,  4  S.  B.  909,  where  bankers  were  held  to  be  authorized  to  make 
payment  in  question;  Waddlll  v.  Sebree,  88  Va.  1016,  29  Arn.  st  Bep. 
7G9, 14  S.  B.  851,  holding  Inquiry  as  to  whether  acts  done  were  within 
powers  is  not  confined  to  written  instrument  confirming  same.  Be- 
ferred  to  without  special  application,  Lawrence  v.  Bandall,  47  Ala. 
246. 

Power  of  attorney  authorizing  agent  "  to  contract  for  sale  in  whole 
or  part  on  terms  he  deems  advantageous,  and  execute  deeds,"  gives 
attorney  authority  to  make  deed  with  covenant  of  seisin,  p.  469. 

Cited  In  Keith  v.  Herschberg  Co.,  48  Ark.  147,  2  S.  W.  779,  where 
contract  of  drummer  not  to  sell  certain  class  of  goods  to  any  other 
merchant  in  town  except  purchaser,  was  held  binding  on  his  prin- 
cipal; Bronson  y«  Coffin,  118  Mass.  161,  and  Wilson  y.  McBwan,  7  Or. 
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105,  where  this  view  was  adopted  In  similar  cases,  holding  principal 
bound  by  covenant  of  warranty  made  by  agent;  Oarson  t.  Smith, 
5  Minn.  91,  77  Am.  Dec.  544,  where  under  power  conferred  it  was 
held  agent  was  authorized  to  sell  on  credit;  Schultz  v.  Griffin,  121 
N.  Y.  299,  18  Am.  St.  Rep.  828,  24  N.  B.  481,  holding  a  power  with- 
out restriction  to  sell  and  convey  real  estate  gives  authority  to  con- 
vey with  warranty.  Cited,  arguendo,  Blake  v.  Pine  Mountain  Co., 
76  Fed.  654,  43  U.  S.  App.  490,  application  vague;  Backman  v. 
Gharlestown,  42  N.  H.  132. 

Miscellaneous.—  Cited  as  to  definition  of  word  "  terms  "  as  used 
in  contents,  in  Hutchinson  v.  Lord,  1  Wis.  313,  60  Am.  Dec.  387, 
Keep  V.  Sanderson,  2  Wis.  60,  60  Am.  Dec.  405,  and  Cribben  v.  Ellis, 
69  Wis.  847,  84  N.  W.  158. 

8  How.  470-489,  12  L.  160,  PBBNTIOB  v.  ZANB. 

Hew  trial.— Supreme  Court  will  remand  cause  for  venire  de 
novo,  where,  in  special  verdict,  all  essential  facts  are  not  distinctly 
found  by  jury,  p.  484. 

Cited  and  followed,  Graham  v.  Bayne,  18  How.  63,  15  L.  267, 
while  venire  de  novo  was  awarded  because  special  verdict  did  not 
find  facts  but  stated  evidence  thereof;  Ward  v.  Cochran,  150  T7.  S. 
608,  87  L.  1198,  14  S.  Ct  233,  where  judgment  founded  on  special 
verdict  in  ejectment  proceeding  was  held  erroneous;  Holt  v.  Van 
Bps,  1  Dak.  212,  46  N.  W.  691,  a  verdict  finding  on  part  of  issues 
only  is  insufficient  Cited,  arguendo,  Suydam  v.  Williamson,  20 
How.  441,  15  L.  983,  dissenting  opinion,  Stewart  v.  Salamon,  97 
TJ.  8.  864,  24  L.  1046,  an  exception  to  general  rule  that  Supreme 
Court  is  always  bound  to  affirm,  modify  or  reverse  judgments 
brought  up  on  appeal.  Cited,  Sun  Mut.  Ins.  Co.  v.  Ocean  Ins.  Co., 
107  U.  S.  501,  27  L.  842,  1  S.  Ct  592,  without  special  application. 
Bxplained  in  Clement  v.  Insurance  Co.,  7  Blatchf .  57,  F.  C.  2,882. 

Appeal  and  error.— Where  cause  is  submitted  to  court  below, 
under  an  agreement  that  the  court  may  draw  inferences  of  fact 
not  found  by  the  jury,  the  Supreme  Court  will  presume  that  facts 
necessary  to  judgment  were  found,  p.  485. 

Cited  and  applied.  Guild  v.  Frontin,  18  How.  135,  15  L.  290,  where 
no  errors  of  law  appear  on  face  of  record  judgment  of  court  below 
will  be  affirmed.  Cited  in  ^tna  Ins.  Co.  v.  Ward,  140  U.  S.  91,  85 
lu  377,  11  S.  Ct  725,  where  court  holds  it  has  no  concern  with 
questions  of  fact,  or  weight  to  be  given  evidence  properly  admitted. 
Cited,  arguendo.  Lynch  v.  Grayson,  7  N.  Mex.  37,  32  Pac  152,  in 
construing  statute  conferring  appellate  jurisdiction  on  State  Su- 
preme Court 

Miscellaneous.— Cited,  arguendo,  Stickney  v.  Wilt,  23  Wall.  163, 
28  Lk  54,  11  Bank.  Beg.  106,  application  not  clear.  Cited  in  dis- 
senting opinion,  Bayne  v.  State,  62  Md.  119,  as  to  antecedent  obli- 
gation being  good  consideration  for  subsequent  contract 
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8  How.  49(M94,  12  L.  1168,  MAGEB  v.  GIMJt 

Taxation.— Louisiana  statute  requiring  that  an  alien  entitled  as 
heir,  legatee  or  donee  to  succession  of  decedent,  shall  pay  tax  to 
State  of  10  per  cent  of  yalue,  is  not  repugnant  to  Federal  Consti- 
tution, p.  494. 

The  following  cases  cite  this  case  as  authority  for  constitutionality 
of  statutes  imposing  inheritance  tax:  Prevost  y.  Greneaux,  19  How. 
7,  15  L.  574,  and  Frederickson  v.  Louisiana,  23  How.  447,  16  L. 
579,  holding  further  as  to  article  in  treaty  between  United  States 
and  king  of  Wurtemberg  relative  to  disposition  of  property;  United 
States  Y.  Perkins,  163  U.  8.  629,  41  L.  288,  16  S.  Ot  1075,  where 
personal  property  bequeathed  to  United  States  was  held  subject 
to  inheritance  tax  under  State  law;  Magoun  v.  lUinois  Trust  Co.,  170 
U.  S.  289,  42  L.  1041,  18  S.  Ct  597,  where  Illinois  statute  is  sus- 
tained; Wallace  y.  Myers,  38  Fed.  185,  4  L.  R.  A.  172,  and  n.,  where 
New  York  statute  was  upheld;  Succession  of  Sala,  50  La.  Ann.  1020, 
24  So.  678,  where  act  amending  principal  statute  was  approved; 
State  Y.  Dalrymple,  70  Md.  299,  17  Atl.  82,  3  L.  R.  A.  373,  and  n.. 
Minot  V.  Winthrop,  162  Mass.  117,  119,  38  N.  B.  513,  514,  26  L.  B.  A 
262,  and  Gelsthorpe  y.  FumeU,  20  Mont  305,  51  Pac.  268,  39  L.  R.  A 
173,  where  Montana  statute  imposing  succession  tax  at  uniform  rate 
on  all  heirs,  devisees,  legatees  and  distributees,  but  not  applying 
to  estates  valued  at  less  than  a  certain  amount,  was  held  valid;  to 
same  effect.  State  v.  Alston,  94  Tenn.  680,  682,  30  S.  W.  751,  28 
L.  R.  A.  180,  holding  further,  a  discrimination  in  favor  of  direct 
heirs  of  decedent  as  against  collateral  is  valid.  Principle  applied 
also  in  Union  Tow-Boat  Co.  v.  Bordelon,  7  La.  Ann.  196,  where  act 
empowering  tax  collector  to  seize  and  sell  property  of  defaulting 
tax  debtors  was  held  constitutional. 

Cited,  arguendo,  Pollock  v.  Farmers*  etc.,  Co.,  157  U.  S.  678,  39 
L.  818,  15  S.  Ct  688,  and  Thomas  v.  Gay,  169  U.  S.  277,  42  L.  745, 
18  S.  Ct.  345,  as  authority  for  statement  that  personal  allegiance 
has  no  necessary  connection  with  right  of  taxation;  Clarke's  Appeal, 
70  Conn.  211,  39  AtL  159,  holding,  whoever  takes  by  succession 
takes  as  a  privilege  conceded  by  law,  and  not  as  a  right;  State  v. 
Travellers'  Ins.  Co.,  70  Conn.  600,  66  Am.  St  Rep.  142,  40  AtL  467, 
affirming  right  of  State  to  exclude  aliens  from  membership  in  its 
corporations;  State  v.  Hamlin,  86  Me.  506,  41  Am.  St  Rep.  577,  30 
Atl.  80,  25  L.  R.  A.  636,  in  holding  right  to  dispose  of  property  by 
will  is  not  a  natural  right;  Northern,  etc.,  Ry.  Co.  v.  Mayor,  21  Md. 
104,  holding,  when  State  grants  a  privilege  which  it  has  power  to 
withhold,  it  may  annex  to  grant  any  conditions  which  it  deems 
proper;  dissenting  opinion.  Matter  of  Bronson,  150  N.  Y.  16,  44 
N.  E.  711,  34  L.  R.  A.  244,  and  MoundsviUe  v.  Ohio  R.  R.  Co.,  37 
W.  Va.  107,  16  S.  E.  519,  20  L.  R.  A.  171,  and  n.,  without  special 
application.  See  extended  note  on  "taxation  of  collateral  inherit- 
ance," 41  Am.  St.  Rep.  582,  where  cases  are  reviewed. 
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Disttngulshed,  Dallinger  y.  Rapello,  14  Fed.  83,  where  question 
IHresented  was  whether  personal  property  of  deceased  Inhabitant 
of  State,  lying  without  State,  is  taxable  by  State  after  appointment 
of  non-resident  executor;  Galveston,  etc.,  By.  Co.  y.  Galveston,  90 
Tex.  406,  39  S.  W.  99,  36  L.  R.  A.  40,  and  n.,  where  meaning  of 
court  in  stating  "  where  State  grants  privilege  which  it  may  deny, 
it  may  annex  thereto  any  conditions  which  it  deems  proper,"  is  ex- 
plained. 

Miscellaneous.— Cited,  No'ble  v.  Cullom,  44  Ala.  683,  but  not  in 
point  Cited,  arguendo,  dissenting  opinion,  Walcott  v.  People,  17 
Mich.  94,  as  authority  for  holding  alien  succession  tax  does  not 
affect  commerce. 

8  How.  495-<^,  12  L.  1170,  WILLIAMSON  v.  BERRT. 

BemaindeTB.— Under  devise  in  trust  to  pay  rents  to  0.  during 
his  life,  and  at  his  death  to  convey  in  fee-simple  to  his  lawful  issue, 
the  first  bom  child  of  C,  at  its  birth,  takes  a  vested  estate  in  re- 
mainder, which  opened  to  let  in  afterborn  children  as  born,  and 
such  estate  becomes  fee-simple  absolute  at  death  of  father,  p.  532. 

Approved,  Losey  v.  Stanley,  147  N.  T.  567,  42  N.  E.  10,  a  case 
similar  in  facts.  Explained  in  Rivers  v.  Fripp,  4  Rich.  Eq.  298,  299, 
300,  and  Boykin  v.  Boykln,  21  S.  0.  530,  where  a  similar  devise  is 
construed.  Cited,  without  special  application.  Lessee  of  Poor  v. 
Considine,  6  WaU.  478,  18  L.  875. 

Denied  in  Leroy  v.  Council  of  Charleston,  20  S.  0.  75,  77. 

Trusts.— The  power  rests  with  the  legislature  to  loose  a  devised 
estate  from  fetters  put  upon  it  by  unforeseen  causes  which  are  de- 
feating the  object  of  the  trust,  p.  537. 

Cited  in  In  re  Lyman,  11  R.  I.  159,  as  an  instance  where  legis- 
lature authorized  sale  of  trust  property;  In  re  Van  Home,  18  R.  I. 
394,  28  Atl.  343;  to  same  effect,  Hoyt  v.  Sprague,  12  Fed.  Cas.  769, 
as  instance  where  legislature  authorized  change  of  instrument  by 
tmstee.  Cited,  arguendo.  Powers  v.  Bergen,  6  N.  Y.  368,  as  bear- 
ing on  question  as  to  powers  of  legislature. 

Courts. —  The  Jurisdiction  of  a  court  may  be  inquired  into  by  any 
other  court  in  which  the  proceedings  of  the  former  are  relied  upon 
and  a  benefit  is  claimed  thereunder,  p.  540. 

Cited  and  principle  relied  upon  in  Thompson  v.  Whitman,  18  Wall. 
467,  21  L.  901,  affirming  right  of  New  York  court  to  inquire  into 
jurisdiction  of  New  Jersey  court,  to  render  judgment  relied  on  in 
former  court;  Kilboum  v.  Thompson,  103  U.  S.  198,  26  L.  389,  where 
the  Jurisdiction  of  the  United  States  House  of  Representatives,  to 
punish  for  contempt,  was  inquired  into;  Gray  v.  Larrimore,  2  Abb. 
(U.  S.)  548,  S.  C,  4  Sawy.  644,  F.  C.  5,721,  where  United  States 
Circuit  Court  inquired  into  proceedings  of  United  States  District 
Court  to  ascertain  whether  it  had  Jurisdiction  in  particular  cause; 
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Adams  T.  Terrell,  4  Fed.  800,  where  the  proceedings  of  a  court  of 
bankruptcy  was  attacked  In  collateral  proceedings;  Jones  ▼.  Lamar, 
34  Fed«  462,  where  proceedings  in  State  court  were  set  aside  on 
ground  of  want  of  Jurisdiction  to  authorize;  Clayton  y.  Clayton,  4 
Colo.  416,  where  Jurisdiction  of  court  to  grant  a  decree  of  divorce 
was  attacked  in  collateral  proceedings;  Mastin  v.  Gray,  19  Kan.  463, 
465,  27  Am.  Rep.  152,  155,  where  false  return  of  service,  on  which 
jurisdiction  was  founded,  was  impeached;  Ferguson  v.  Crawford,  70 
N.  Y.  259,  26  Am.  Rep.  593,  where  Judgment  was  attacked  in  col- 
lateral proceedings  by  showing  defendant  was  not  served  with  pro- 
cess and  did  not  appear;  Losey  v.  Stanley,  147  N.  Y.  573,  42  N.  E. 
12,  where  collateral  attack  was  made  on  order  for  mortgaging  of 
infant's  real  property;  In  re  Tarble,  25  Wis.  396,  3  Am.  Rep.  87,  af- 
firming power  of  State  court,  under  habeas  corpus  proceedings,  to 
order  discharge  of  party  held  iii  custody  by  oflicer  of  the  United 
States.  Cited,  arguendo,  in  Guaranty  Trust  .Co.  v.  Green  Cove  Ry. 
Co.,  139  U.  S.  147,  35  L.  120,  11  S.  Ct  516,  and  BeU  v.  Ohio  Trust  Co., 
1  Biss.  270,  F.  C.  1,260,  where  there  was  a  conflict  between  State  and 
Federal  courts  as  to  which  had  acquired  Jurisdiction  of  a  cause. 
Cited  in  Moch  v.  Virginia  Ins.  Co.,  4  Hughes,  119,  10  Fed.  706,  and 
In  re  Reynolds,  20  Fed.  Cas.  596,  in  collection  of  Federal  authorities 
bearing  on  general  subject.  Approved  in  In  re  McKlbben,  12  Bank. 
Reg.  101,  16  Fed.  Cas.  211,  no  special  application.  See  also  Reinacb 
V.  Atlantic  Ry.  Co.,  58  Fed.  43.  Cited,  arguendo,  in  dissenting 
opinion,  Conklin  v.  Cunningham,  7  N.  Mex.  483,  38  Pac.  181,  and 
dissenting  opinion,  in  Knorr  v.  Insurance  Co.,  25  Wis.  161.  Prin- 
ciple approved  in  Horan  v.  Wahrenberger,  9  Tex.  320,  58  Am.  Dec. 
147.  See  note  in  11  Am.  Rep.  439.  Cited  in  Cooper  v.  Sunderland, 
3  Iowa,  123,  129,  66  Am.  Dec.  56,  60,  Marks  v.  McEhroy,  67  Miss.  547, 
7  So.  408,  and  Adams  v.  Saratoga,  10  N.  Y.  333,  as  an  authority  for 
holding  that  when  courts  of  general  jurisdiction  exercise  a  special  i 

authority,  their  proceedings  stand  on  same  footing  with  those  of  | 

courts  of  limited  and  inferior  jurisdiction.  ' 

Distinguished,  Randall  v.  Jaques,  20  Fed.  Cas.  231,  holding  judg- 
ment of  court  having  jurisdiction  binding  on  every  other  court  until 
reversed;  to  same  effect,  Guthrie  v.  Lowry,  84  Pa.  St  537. 

Judgment  of  a  court  of  competent  jurisdiction,  until  reversed,  i» 
regarded  as  binding  on  every  other  court,  p.  541. 

Cited  to  this  point,  arguendo.  Dexter,  Horton  &  Co.  v.  Sayward, 
84  Fed.  300. 

Judgment. —  A  court  must  be  entitled  to  take  jurisdiction  of  the 
persons  and  thing,  which  are  to  be  affected  by  its  judgment.  In  order 
to  give  its  proceedings  validity,  p.  541. 

Cited  and  applied  in  Beard  v.  Beard,  21  Ind.  328,  where  a  Judg- 
ment for  alimony  rendered  against  a  non-resident  who  never  sub- 
mitted to  the  jurisdiction  of  the  court  was  held  invalid.  Cited,  ar- 
guendo, Smith  V.  Flournoy,  47  Ala.  360. 
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Judgment  —  Courts. —  Where  a  limited  tribunal  takes  upon  itself 
to  exercise  a  Jurisdiction  which  does  not  belong  to  it,  its  decision 
amounts  to  nothing,  and  does  not  create  a  necessity  for  an  appeal, 
p.  543. 

Cited  and  applied  in  Mayor,  etc.,  of  Baltimore  y.  Porter,  18  Md. 
802,  79  Am.  Dec.  691,  where  the  city  commissioner  of  streets  ex- 
ceeded his  authority  in  grading  streets  and  leyying  assessment  on 
abutting  property;  to  same  effect.  Mayor  of  Baltimore  v.  Hook,  62 
Md.  878.  Cited,  arguendo,  dissenting  opinion,  Friedenwald  v. 
Shipley,  74  Md.  231,  24  Ati.  156. 

Private  statutes. —  Decisions  upon  private  acts  concern  only 
those  for  whose  benefit  they  are  made,  and  can  be  no  rule  for  any 
other  case,  p.  548. 

Cited  in  Hatch  t.  Burroughs,  1  Woods,  444,  F.  C.  6,203,  where  Cir- 
cuit Court  refused  to  adopt  construction  of  State  court  as  to  liability 
clause  in  bank  charter  granted  by  State.  Cited,  arguendo,  Talcott 
T.  Pine  Grove,  1  Flipp.  124,  F.  C.  13,735,  in  discussion  as  to  when 
Federal  courts  are  not  bound  to  follow  decisions  of  State  courts. 

▲  sale  is  a  contract  between  parties  to  give  and  to  pass  rights  of 
property  for  money,  which  buyer  pays  or  promises  to  pay  to  seller 
for  thing  bought,  p.  544. 

The  following  cases  aflSrm  and  rely  upon  this  holding:  Warner  v. 
Martin,  11  How.  226,  13  L.  674,  where  it  is  held  a  contract  between 
factors  or  between  a  factor  and  any  other  creditor,  to  pass  property 
for  antecedent  debt,  is  not  a  sale;  Gunter  v.  Leckey,  30  Ala.  596, 
where  a  contract  by  which  owner  of  slaves  transferred  them  to  an- 
other, in  consideration  of  two  other  slaves,  was  held  an  exchange; 
Marmont  v.  State,  48  Ind.  25,  where  the  delivery  of  a  glass  of  beer 
and  receiving  five  cents  therefor  by  treasurer  of  a  club,  was  held 
a  sale  within  meaning  of  act  prohibiting  sale  of  liquors  on  Sunday; 
Martin  v.  Ashland  Mill  Co.,  49  Mo.  App.  29,  holding  where  wheat  is 
deposited  under  agreement  to  receive  certain  amount  of  flour  in 
exchange,  this  is  not  a  sale;  Huthmarker  v.  Harris,  38  Pa.  St.  498, 
80  Am.  Dec.  502,  where  a  sale  of  a  "  drill  machine  "  which  unlmown 
to  parties  contained  money,  was  held  to  pass  title  to  machine  only; 
Bigley  v.  Rlsher,  63  Pa.  St.  155,  where  sale  of  a  canal-boat  was  held 
not  complete  when  the  price  had  not  been  fixed;  Mackaness  v.  Long, 
85  Pa.  St.  163,  where  title  to  property  sold  at  sheriff's  sale  was  held 
to  pass  on  sheriff  giving  possession  to  highest  bidder. 

Approved  in  Clement  v.  Cureton,  36  Ala.  124,  where  an  instruc- 
tion as  to  difference  between  sale  and  exchange  was  approved; 
Coker  v.  State,  91  Ala.  93,  8  So.  875,  Robinson  v.  State,  59  Ark.  342, 
27  S.  W.  234,  Van  Allen  v.  Francis,  123  Cal.  479,  56  Pac.  841,  Coulter 
V.  Portland  Trust  Co.,  20  Or.  481,  26  Pac.  568,  and  Northern  Pac.  Co. 
v.  Sanders,  47  Fed.  607.  Cited,  arguendo,  Foster  v.  Lumbermen's 
Co.,  68  Mich.  198,  36  N.  W.  175,  holding  agreement  for  sale  of  iron 
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ore,  for  a  price  dependent  on  price  recetved  by  yendee  on  his  selling 
same,  lacks  essential  ingredient  of  contract  of  sale,  and  is  Yold; 
Union  Stock  Yards  Go.  y.  Western  Land  Ck>.,  59  Fed.  53,  18  U.  8. 
App.  438,  where  distinction  between  bailment  and  conditional  sale 
is  pointed  out. 

Judicial  sales. —  By  special  order  of  chancellor,  cautionary  pro- 
ceedings upon  sales,  under  decrees,  may  be  dispensed  with,  p.  546b 

Cited  and  principle  applied  in  Brown  y.  Marzyck,  19  Fla.  842, 
where  decree  of  foreclosure  directed  master  to  execute  deed  at  time 
of  making  sale.  Cited,  arguendo,  Blackburn  y.  Selma  By.  Co.,  3 
Fed.  696,  697,  where  court  aflOrmed  right  to  set  aside  a  sale  of  per- 
sonal property,  under  decree  of  foreclosure,  for  adyance  In  price  be- 
fore sale  was  confirmed. 

Judicial  sale. —  Where  sale  is  decreed  by  chancellor,  subject  to 
approyal  of  a  master,  a  purchaser  acquires  no  title  until  master  has 
approyed  and  court  has  confirmed  sale,  p.  546. 

Cited  and  applied,  Knox  y.  Spratt,  19  Fla.  834,  holding  purchaser 
acquires  no  right  to  deed  until  sale  Is  confirmed;  Miller  y.  Freezor, 
82  N.  C.  194,  where  court  refused  to  enforce  payment  for  a  slaye  sold 
in  1863,  under  decree,  which  sale  had  not  been  confirmed  at  time  of 
emancipation  in  1865.  Cited,  arguendo,  in  Lathrop  y.  Nelson,  4 
Dili  196,  F.  C.  8,111,  holding  further  confirmation  of  sale  relates 
back  to  time  of  sale,  and  entitles  purchaser  to  intermediate  rents 
and  profits;  Gager  y.  Henry,  5  Sawy.  247,  F.  C.  5,172,  as  authority 
for  holding  decree  of  confirmation  is  conclusiye  of  regularity  of  In- 
termediate proceedings;  Smith  y.  West,  64  Ala.  39,  where  confirma- 
tion was  presumed  from  long  undisturbed  possession  under  adminis- 
trator's sale;  Langyher  y.  Patterson,  77  Va.  473,  without  special 
application. 

Distinguished  In  In  re  Dennlson,  114  N.  Y.  621,  21  N.  B.  9a 

By  Judicial  sale  is  meant  one  made  under  process  of  court  haying 
competent  authority  to  order  It,  by  an  officer  legally  appointed  and 
commissioned  to  sell,  p.  547. 

Approyed  in  Lawson  y.  DeBolt,  78  Ind.  564,  in  construction  of 
statute  relating  to  sale  of  debtor's  real  estate;  Texas  &  Pac.  Ry.  Co. 
y.  Gay,  86  Tex.  592,  26  S.  W.  606,  25  L.  R.  A.  59,  where  a  sale  under 
mortgage  foreclosure  is  declared  a  Judicial  sale,  and  not  a  sale  by 
mortgagor.  Cited  in  Noland  y.  Noland,  12  Bush,  428,  holding  com- 
missioner appointed  by  court  may  employ  auctioneer  to  cry  sale; 
Terry  y.  Coles,  80  Va.  701,  and  Alexander  y.  Howe,  86  Va.  201,  7  8. 
B.  249,  where  difference  between  Judicial  sale  and  execution  sale  is 
pointed  out.    See  note,  22  Am.  Rep.  145. 

Judicial  sale. —  In  sale  in  chancery,  purchaser  must  see  that  the 
title  to  be  sold  is  good  and  that  sale  was  according  to  the  decree* 
p.  548. 
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Trusts  —  Judicial  sale. —  Tmstee  having  special  power  to  sell 
with  the  consent  of  the  chancellor  must  strictly  pursue  it,  and  a 
sale  for  other  consideration  than  money  being  unauthorized,  was 
invalid,  though  with  the  consent  of  the  chancellor;  so  it  was  invalid 
also  because  the  chancellor's  order  required  a  certificate  of  ap- 
proval by  the  master,  which  was  not  obtained,  p.  649. 

Reaffirmed  in  Williamson  v.  Ball,  8  How.  568,  12  L.  1201,  in- 
▼olving  same  title. 

Doubted  and  criticised  in  Suydam  v.  Williamson,  20  How.  431, 
15  It.  979,  remarking  that  it  is  against  the  weight  of  New  York  au- 
thorities. Denied  in  Suydam  v.  Williamson,  24  How.  431,  435,  16 
L.  744,  745. 

Infants. —  A  court  of  chancery  is  the  general  guardian  and  pro- 
tector of  all  infants  within  its  Jurisdiction,  p.  555,  per  Nelson,  J.« 
dissenting. 

Cited  with  approval  in  Iiee  v.  Lee,  55  Ala.  599. 

Infants. —  A  court  of  chancery,  under  its  general  powers,  has  no 
authority  to  decree  a  sale  of  the  real  estate  of  a  minor,  for  its  main- 
tenance or  education;  that  power  rests  with  the  legislature,  p.  556, 
per  Nelson,  J.,  dissenting. 

Cited  with  approval  in  Bent  v.  Maxwell  Land  Co.,  3  N.  Hex.  171, 
185,  3  Pac.  733,  where  a  decree  operating  to  divest  Infants  6f  their 
estate  in  lands,  was  held  erroneous;  Losey  v.  Stanley,  147  N.  Y.  570, 
42  N.  B.  11,  holding  court  of  equity  has  no  Inherent  power  to  direct 
a  mortgage  of  the  real  property  of  Infants;  Messner  v.  Giddings,  65 
Tex.  310,  holding  no  power  rests  in  District  Court  to  divest  infant 
of  title  to  real  property.  Cited,  arguendo.  Price  v.  Winter,  15  Fla. 
101,  in  general  discussion  as  to  power  of  chancery  courts  over  es- 
tates of  infants;  Elaywood  v.  Collins,  60  III  336,  and  dissenting 
opinion,  Chumasero  v.  Potts,  2  Mont  290,  without  special  applica- 
tion; Thurston  v.  Thurston,  6  R.  I.  301.  Cited  in  note,  32  Am. 
Dec.  588,  where  authorities,  bearing  on  general  subject,  are  re- 
viewed; also  note,  98  Am.  Dec.  733.  See  extended  monographic 
note,  19  Am.  St.  Rep.  273,  on  sales  and  conveyances  by  trustees. 
Referred  to,  without  application,  in  Towle  v.  Forney,  14  N.  Y.  428» 
and  Brevoort  v.  Grace,  53  N.  Y.  252. 

Doubted  in  Thompson  v.  Mebane,  4  Heisk.  376,  holding  chancery 
has  power  to  sell  real  estate  of  minor  when  it  is  for  inf&nt's  bene- 
fit that  sale  be  made. 

Statutory  construction. —  The  Supreme  Court,  in  construing 
State  statutes,  will  be  governed  by  State  construction,  where  it  is 
settled,  especially  where  title  to  lands  is  in  question,  p.  558,  per 
Nelson,  T.,  dissenting. 

Cited  and  applied  in  Van  Rensselaer  ▼.  Kearney,  11  How.  318, 
13  L.  712,  where  construction  of  New  York  courts  of  statute  abolish- 
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Ing  estates  tan  was  followed;  Snydam  y.  Williamson,  24  How.  431, 
16  L.  744,  where  the  effect  of  following  this  rule  was  to  reverse  the 
opinion  of  the  court  as  to  main  points  in  principal  case.  Cited  in 
collection  of  cases  bearing  on  general  subject,  Burgess  y.  Seligman, 
107  U.  S.  34.  27  L.  365.  2  S.  Ct  22. 

Deeds  —  Becltal  of  consideration. —  In  an  action  at  law,  where 
a  deed  on  its  face  shows  a  cash  consideration,  the  nature  of  the 
consideration  may  not  be  inquired  into,  p.  563,  per  Nelson,  J.,  dis- 
senting. 

Cited  and  applied  in  Chappell  y.  Doe,  49  Ala.  156,  where  parties 
were  not  permitted  to  show  consideration  In  deed  was  Confederate 
currency. 

Miscellaneous. —  Cited  in  Williamson  y.  Suydam,  6  WalL  729,  735, 
18  It.  969,  971,  for  facts  Involved  in  controversy.  Cited,  but  not  in 
point.  Farmers'  Trust  Co.  v.  McKlnney,  6  McLean,  8,  F.  C.  4,667, 
Armstrong  v.  Hinds,  8  Minn.  256,  Oppenheimer  v.  Reed,  11  Tex. 
Civ.  App.  368,  32  S.  W.  325,  and  McCabe  v.  Ward,  18  Md.  509. 
Cited  incidentally,  McCampbell  v.  Durst,  15  Tex.  Civ.  App.  534,  40 
8.  W.  821. 

8  How.  565-566,  12  L.  1200,  WILLIAMSON  y.  IRISH  PRESBY- 
TERIAN CONGREGATION. 

This  case  presents  the  same  questions  that  were  before  the  court 
tn  Williamson  y.  Berry,  supra,  and  the  rulings  there  made  are  re- 
affirmed. 

Cited  in  Suydam  y.  Williamson,  24  How.  431,  485,  16  L.  744,  745, 
where  court  recedes  from  position  taken  in  Williamson  v.  Berry,  8 
How.  495,  12  L.  1170,  in  Towle  v.  Forney,  14  N.  Y.  428,  without 
special  application. 

8  How.  666-^S68,  12  L.  1200,  WILLIAMSON  y.  BALL. 

Reaffirms  Williamson  y.  Berry,  8  How.  495,  12  L.  1170,  supra. 

8  How.  569-586,  12  L.  1201,  MILLS  y.  ST.  CLAIR  COUNTY. 

JTerries. —  Statutes  conferring  ferry  privilege  on  certain  parties 
construed,  p.  580. 

Grants. —  Where  words  of  grant  are  ambiguous,  and  one  inter- 
pretation would  render  grant  inoperative,  while  the  other  would 
give  it  force  and  effect,  the  latter,  if  within  reasonable  construction 
of  terms  used,  should  be  adopted,  p.  581. 

Statutory  oonstnution. —  In  a  grant,  designed  to  be  a  general 
benefit  and  accommodation  to  the  public,  if  the  meaning  of  the 
words  be  doubtful,  they  shall  be  taken  most  strongly  against  the 
grantee;  rule  applied  In  construing  a  ferry  grant,  p.  581. 

Cited  and  followed  in  Mintum  v.  Larue,  23  How.  437,  16  L.  575, 
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affirming  S.  0.,  1  McAlL  376,  P.  0.  9,646,  holding  charter  which  con- 
ferred npon  corporation  power  to  regulate  ferries  did  not  give  ex- 
clusive power,  therefore,  corporation  could  not  confer  exclusive 
power  on  others;  Rice  v.  Ralbroad  Co.,  1  Black,  380,  17  L.  163, 
where  rule  was  applied  to  a  grant  of  lands  made  to  a  territory  for  a 
specific  purpose;  Wiggins  Ferry  Co.  v.  St  Louis,  107  U.  S.  371,  27 
L.  422,  2  S.  Ot  261,  where  provisions  of  charter  of  ferry  com- 
pany, relative  to  taxation,  are  construed;  Mayor  v.  Central  Ry.  Co., 
50  Ga.  621,  where  statute  under  which  corporation  claimed  ex- 
emption from  taxation  was  construed.  Approved,  arguendo.  Stein 
V.  Bienville  Co.,  34  Fed.  148,  Attorney-General  v.  Boston,  123  Mass. 
469,  State  v.  Lincoln  Trust  Co.,  144  Mo.  587,  46  S.  W.  598,  and 
Camblos  v.  PhlL,  etc.,  Ry.  Co.,  4  Fed.  Cas.  1107. 

Ferries. —  The  establishment  and  regulation  of  ferries  across  navi- 
gable streams  Is  a  subject  within  the  control  of  the  government,  and 
not  matter  of  private  right,  p.  581. 

Cited  in  Bass  v.  Fontleroy,  11  Tex.  705,  where  court  holds  coun- 
ties and  county  buildings  are  under  control  of  legislature;  Prosser 
V.  Wapello  County,  18  Iowa,  335,  where  court  holds  public  ferry 
franchise  can  be  conferred  by  government  only;  McRoberts  v. 
Washburn,  10  Minn.  27,  where  right  to  run  ferry  for  public  accom- 
modation is  held  to  be  a  matter  within  legislative  control;  to  same 
effect,  Patterson  v.  Wollman,  5  N.  Dak.  609,  67  N.  W.  1041,  33  L.  R. 
A.  537.  Cited,  arguendo,  dissenting  opinion,  Wells  v.  Cole,  27  Ark. 
612. 

Appeal  and  error. —  An  allegation  that  State,  in  exercise  of  right 
of  eminent  domain,  has  taken  more  land  than  is  necessary,  does  not 
give  Supreme  Court  Jurisdiction  on  error  to  State  court,  on  ground 
that  such  action  Impairs  the  obligation  of  a  contract,  1.  e.,  the  land 
patent,  p.  585. 

Cited,  arguendo,  to  this  point,  dissenting  opinion.  Dodge  v.  Wool- 
sey,  18  How.  379,  15  L.  421,  the  majority  holding,  where  State,  In 
chartering  a  bank,  stipulated  in  charter  the  amount  of  tax  bank 
should  pay  in  lieu  of  all  taxes,  an  act  subsequently  passed  adding 
new  taxes  is  void. 

Miscellaneous. —  Cited  in  Conway  v.  Taylor,  1  Black,  630,  17  L. 
201,  not  in  point 

8  How.  586-614,   12  L.   1209,   KENNEDY   v.   GEORGIA   STATE 
BANK. 

Bill  of  review  can  only  be  brought  for  error  in  law  appearing  In 
the  body  of  the  decree  or  record  without  further  examination  of 
matters  of  fact  Accordingly,  a  bill  by  an  insolvent,  his  assignee, 
and  certain  creditors  to  set  aside  a  decree  for  defect  of  Jurisdiction 
and  parties,  is  not  a  bill  of  review,  nor  of  revivor,  nor  a  supple- 
mental bill,  p.  609. 
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Cited,  arguendo,  in  Irwin  y.  Meyrose,  2  McOrary,  2i7,  7  Fed.  535^ 
and  Allen  v.  Wilson,  21  Fed.  884,  where  Circuit  Court  holds  it  has 
no  power  to  reverse  or  modify  a  decree  after  term  at  which  it  was 
entered,  with  certain  exceptions;  Bartlett  v.  Gregory,  60  Ark.  459, 
30  8.  W.  1045,  where  it  is  stated  it  is  practice  in  this  country  for 
courts  to  review  pleadings  as  well  as  decree  on  bill  of  review.  See 
monograph  in  note,  20  Am.  Dec  165. 

A  Idll  of  review  must  ordinarily  be  brought  within  time  limited 
by  statute  for  taking  an  appeal  from  decree  sought  to  be  reviewed, 
p.  609. 

Cited  and  followed  in  Dunlevy  v.  Dunlevy,  88  Fed.  462,  464,  where 
court  refused  to  treat  a  bill  to  set  aside  a  decree  filed  after  lapse 
of  greater  period  than  allowed  for  filing  writ  of  error  or  appeal,  as 
bill  of  review;  Beed  v.  Stanly,  89  Fed.  433.  Cited  in  Sloman  v. 
Wyssman,  22  Fed.  Cas.  849,  as  authority  for  holding  a  review,  can- 
not be  had  in  a  cause  after  term  at  which  sentence  was  rendered. 

Distinguished,  Bnsminger  v.  Powers,  108  U.  8.  302,  27  Lu  736»  2 
8.  Ct.  651. 

Supplemental  bilL — When  proceedings  in  equity  are  suspended 
for  want  of  proper  parties,  such  defect  may  be  cured  by  filing  a  sup- 
plemental bill,  p.  610. 

Cited  and  applied  in  Chester  v.  Insurance  Co.,  4  Fed.  489,  where 
bill  having  become  defective  by  dissolution  of  defendant  corporatioii, 
it  was  held  proper  practice  to  bring  in  statutory  assignee  by  sup- 
plemental Dill  in  nature  of  bill  of  revivor;  Nevada  Syndicate  v.  Na- 
tional Co.,  86  Fed.  489,  where  complainant  was  allowed  to  file  sup- 
plemental bill  setting  up  facts  of  which  he  had  no  knowledge  at 
time  of  filing  originaL 

Certificate  of  division. —  When  cause  is  brought  before  the  Su- 
preme Court  on  division  of  opinion,  the  points  certified  only  are 
brought  up,  the  cause  remaining  on  docket  of  Circuit  Court,  p.  61L 

Cited  and  applied  in  Ward  v.  Chamberlain,  2  Black,  434, 17  L.  323, 
where  court  holds  its  power  in  such  proceedings  is  strictly  confined 
to  questions  stated  in  certificate;  Daniels  v.  Bailway  Co.,  3  WalL 
255,  18  L.  225,  where  cause  was  dismissed  for  want  of  Jurisdiction 
when  mixed  question  of  law  and  fact  was  certified. 

Supreme  Court,  as  an  appellate  court,  may  allow  amendments  to 
record  before  it,  but  general  practice  is  to  remand  case  for  that  pur- 
pose, p.  611. 

Cited  and  relied  upon  in  Warren  v.  Moody,  9  Fed.  673,  674,  where 
Circuit  Court  allowed  amendment  of  substance  in  cause  appealed 
from  District  Court;  United  States  v.  Hopewell,  51  Fed.  800,  5  U. 
S.  App.  137,  where  petition  for  appeal  was  amended  in  Circuit  Court 
of  Appeals;  Fitchburg  Co.  v.  Nichols,  85  Fed.  870,  holding  defective 
allegation  as  to  citizenship  may  be  corrected  on  appeal,  by  conseut 
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of  parties,  so  as  to  sustain  Jurisdiction  of  court;  In  re  Brockway 
€k).,  87  Me.  482,  483,  82  Atl.  1016,  1017,  where  an  amendment  to 
record  was  permitted.  Clied  in  Udall  v.  Steamship  Ohio,  17  How. 
18,  15  L.  43,  where  amendments  were  refused,  which  would  operate 
to  give  court  Jurisdiction  of  cause,  which  otherwise  it  would  not 
have. 

drcnlt  Ooort  Judgment,  where  Jurisdiction  Is  not  shown  in  pro- 
ceedings, is  erroneous,  and  liable  to  be  reversed,  but  it  is  not  an 
absolute  nullity,  p.  612. 

Oited  and  principle  applied  In  Bx  parte  Holman,  28  Iowa,  103,  4 
Am.  Rep.  167,  where  Judgment  of  Circuit  Court  in  mandamus  pro- 
ceedings was  held  not  subject  to  attack  in  collateral  proceedings,  on 
ground  of  want  of  Jurisdiction  to  render;  Johnson  y.  Beazley,  65 
Mo.  260,  27  Am.  Rep.  282,  holding  it  not  essential  to  validity  of 
administrator's  deed  that  record  of  court  from  which  he  derived 
his  appointment,  show  affirmatively  existence  of  all  facts  necessary 
to  authorize  appointment.  Cited  in  Bvers  v.  Watson,  156  U.  S.  533, 
89  L.  523,  15  S.  Ct  433,  where,  in  collateral  proceedings,  the  plead- 
ings were  held  insufficient  to  show  want  of  Jurisdiction  in  prin- 
cipal case;  Holmes  v.  O.  &  C.  R.  R.  Co.,  7  Sawy.  892,  9  Fed.  237, 
and  Pullman  Co.  v.  Washburn,  66  Fed.  794,  without  special  applica- 
tion. Cited,  arguendo,  In  Busteed  v.  Parsons,  54  Ala.  401,  25  Am. 
Rep.  693,  as  authority  for  holding  Judgment  of  Federal  courts  are 
conclusive  between  parties  until  reversed,  although  Jurisdiction  does 
not  appear  on  record;  Ward  v.  Cozzens,  8  Mich.  258,  and  Wilson  v. 
Ralney,  74  Mo.  234. 

Th.e  Inferior  Federal  courts,  while  of  limited  Jurisdiction,  are  not 
inferior  courts  in  the  technical  sense,  p.  612. 

Cited,  arguendo,  Bx  parte  Law,  35  Ga.  289.  Cited  in  In  re  Booth, 
3  Wis.  181,  as  authority  for  holding  United  States  District  Court  not 
an  inferior  court 

Judicial  sales. —  A  decree  for  a  sale,  made  with  approbation  of 
counsel,  filed  in  court,  removes  all  preceding  technical  objections, 
p.  613. 

Miscellaneous. —  Cited  in  United  States  v.  Shaw,  89  Fed.  433,  and 
Smith  V.  Montoya,  3  N.  Mex.  42  (8),  1  Pac.  178,  not  in  point;  Mc- 
Dougald  V.  Dougherty,  89  Ala.  422,  application  not  clear. 

8  How.  615-629,  12  L.  1221,  CUTLER  v.  RAB. 

This  is  note  explanatory  to  the  case  which  is  reported  in  7  How. 
729-738,  12  L.  890-894.  It  is  dted  in  connection  with  the  reported 
decision  in  Oologaardt  v.  The  Anna,  18  Fed.  Cas.  744,  Marine  Un- 
derwriters V.  Melchers,  45  Fed.  645,  and  Wellman  y.  Morse^  76  Fed. 
576»  33  U.  &  App.  6ia 


IX  HOWARD. 


9  How.  1-10,  18  L.  2U  ALMONBSTBR  v.  KENTON. 

Supreme  Court  has  no  appellate  Jurisdiction  of  State  conrt  de- 
cision which,  having  determined  the  true  boundary  between  co- 
terminous owners,  went  on  to  express  the  opinion  that  plaintiff 
had  good  title  under  act  of  Congress,  p.  9. 

Cited,  and  by  analogy  applied,  in  Bell  y.  Heame,  19  How.  263, 
15  L.  618,  holding  that  Supreme  Court  of  United  States  had  Jurisdic- 
tion when  the  ground  of  Judgment  in  State  court  was  shown  to  be 
invalidity  of  title,  because  of  an  older  patent  issued  to  the  land; 
Delmas  v.  Insurance  Co.,  14  WalL  667,  20  L.  759,  holding  that  the 
opinions  of  the  appellate  court  in  Louisiana,  being  part  of  the 
record,  must  be  looked  to  to  ascertain  whether  Supreme  Court  of 
the  United  States  has  Jurisdiction;  Crossley  v.  City  of  New  Orleans, 
108  U.  S.  105,  27  L.  667,  2  S.  Ct  300,  to  same  point  and  effect,  where 
the  record  showed  two  questions,  one  Federal,  the  other  not,  and  the 
opinion  showed  that  decision  rested  solely  on  the  non-Federal  point; 
New  Orleans  Water  Works  v.  La.  Sugar  Co.,  125  U.  S.  27,  31  L.  611, 

8  S.  Ct.  746,  to  same  point,  holding  the  Supreme  Court  has  no  Juris- 
diction of  a  writ  of  error  to  the  highest  court  of  a  State,  on  the 
ground  that  the  obligation  of  a  contract  has  been  impaired,  unless 
some  legislative  act  of  the  State  is  upheld  by  the  Judgment  sought 
to  be  reviewed;  Dower  v.  Richards,  161  U.  S.  667,  38  L.  309,  14  S 
Ct  456,  holding  the  Supreme  Court  cannot  review  the  Judgment 
of  State  Supreme  Court  on  a  question  of  fact 

9  How.  10-^,  13  L.  25,  IRWIN  v.  DIXION. 

Public  nuiaance. —  No  remedy  exists  at  instance  of  an  Individual, 
unless  he  has  suffered  some  private,  direct,  and  material  damage, 
beyond  the  public  at  large,  as  well  as  otherwise  irreparable,  pp. 
27,  28. 

Cited  and  relied  upon  in  Heerman  v.  Beef  Slough  Co.,  8  Biss. 
347,  1  Fed.  157,  F.  C.  6,320,  refusing  injunction  to  restrain  erec- 
tion of  dams  and  booms  by  a  logging  company,  at  instance  of  steam- 
boat owner,  failing  to  show  special  injury;  Parker  v.  Woollen  Co., 
1  Cliff.  253,  F.  C.  10,752,  refusing  injunction  to  restrain  damming 
of  river  at  suit  of  riparian  proprietor,  and  stating  rules  applicable, 
holding  also,  that  where  the  thing  sought  to  be  prohibited  is  in  it- 
self a  nuisance,  and  there  is  no  doubt  about  the  plaintiff's  rights,  a 
different  rule  prevails;  City  of  St  Louis  v.  The  Knapp,  etc.,  Co..  2 
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McOrary,  518,  6  Fed.  223,  refusing  to  enjoin  erection  of  a  runway 
for  logs,  on  the  ground  that  it  wlU  divert  the  course  of  a  navigable 
river,  unless  shown  that  it  would  be  a  nuisance  per  se,  the  plain- 
tiff must  show  individual  damage;  Carmlchael  v.  Olty  of  Tex- 
arkana,  94  Fed.  673,  holding  that  a  nuisance  caused  by  deposit  of 
public  sewage  by  city  sewers  on  plaintHTs  land,  causing  special 
damage,  would  be  enjoined;  Alden  v.  Plnney,  12  Fla.  390,  holding  an 
obstruction  to  navigation  of  a  bay,  being  a  public  nuisance,  can- 
not be  enjoined  at  suit  of  a  private  individual,  he  can  only  seek 
damages  for  special  injury;  Gore  v.  Brubaker,  55  Md.  90,  holding.  If, 
by  reason  of  obstruction,  plaintiff  was  deprived  of  reasonable  access 
to  his -buildings,  he  would  be  entitled  to  an  Injunction;  Morris,  etc., 
R.  R.  Go.  V.  Prudden,  20  N.  J.  Eq.  537,  holding  acquiescence  for 
more  than  twenty  years  in  use  of  land  for  railroad  purposes,  after 
it  had  been  vacated  as  a  public  highway,  and  a  sufficient  roadway 
still  remaining  open,  showed  no  case  for  injunction;  Luhrs  v.  Stur- 
tevant,  10  Or.  172,  refusing  to  enjoin  obstruction  of  highway  by 
erection  of  fence  across  It,  where  it  was  not  shown  to  be  the  sole 
means  of  access,  nor  any  special  injury,  facts  must  be  alleged  and 
specifications  of  the  Injury  made;  Thornton  y.  Grant,  10  B.  I.  486, 
14  Am.  Rep.  709,  refusing  to  enjoin  erection  of  a  wharf  in  tide 
waters,  if  the  navigation  Is  not  injured  by  it;  Moore  v.  Steelman, 
80  Ya.  340,  holding  a  mere  allegation  that  the  acts  will  result  In  Ir- 
reparable damage,  is  not  enough,  the  bill  must  set  up  the  facts 
which  exhibit  the  imminence  and  irreparableness  of  the  injury. 
See  note  to  86  Am.  Dec.  510,  on  injunction  against  public  nuisance 
at  suit  of  a  private  Individual.  See  note  to  71  Am.  Dec.  312,  on  Join- 
der of  parties  plaintiff  to  abate  private  nuisance. 

Public  nuisance. —  Preliminary  Injunction  is  allowed  at  suit  of 
a  private  individual  only  to  preserve  the  property  uninjured  until 
the  rights  of  the  parties  are  ascertained,  p.  28. 

Cited  and  rule  applied  In  Parker  v.  Woollen  Co.,  2  Black,  552,  17 
L.  337,  holding  a  riparian  owner  not  entitled  to  enjoin  construction 
of  a  dam  until  he  has  proved  injury;  Heerman  v.  Beef  Slough 
Co.,  8  Blss.  346,  1  Fed.  157,  F.  C.  6,320,  refusing  to  enjoin  the  ex- 
ercise of  corporate  powers  in  maintaining  dams  and  booms  for 
logging  purposes,  at  Instance  of  private  individual,  until  he  had 
established  his  rights  at  law,  and  it  appeared  no  adequate  com- 
pensation could  be  afforde<i  in  damages;  Tuttle  v.  Church,  53  Fed. 
427,  refusing  to  enjoin  operation  of  a  factory  for  making  oil  and 
fertilizers  from  fish,  on  petition  of  owner  of  a  distant  summer  cot- 
tage, where  the  right  to  enjoin  was  doubtful  and  had  not  been 
established;  Ches.  &  Ohio  Canal  Co.  v.  Young,  3  Md.  489,  hold- 
ing that,  in  Maryland,  a  temporary  Injimction  to  restrain  trespass 
is  never  granted,  unless  the  damage  Is  intolerable  and  the  mis- 
chief Irreparable,  or  where  the  trespass  goes  to  the  destruction  of 
the  thing. 
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PermanexLt  ixijunction,  to  restrain  an  Injury,  to  Indlvldiial  rights 
by  obstructions,  or  supposed  public  nuisances,  does  not  lie.  unless 
the  injury  is  greater  to  the  complainant  than  to  others,  and  of  a 
character  urgent  and  Irremediable  at  law,  and  unless  the  right  to 
raise  the  obstruction  is  not  in  controversy,  or  is  first  settled  at  law, 
p.  2& 

Cited  and  principle  followed  in  Lumber  Oo.  v.  James,  50  Fed.  302, 
holding  one  in  possession  of  timber  land  entitled  to  temporary  in- 
junction to  restrain  forcible  entry  and  destruction  of  tools,  result- 
ing in  destruction  of  the  enterprise  for  which  no  damages  would 
compensate,  and  directing  an  issue  to  try  title;  Boulo  v.  New  Or- 
leans, etc.,  R.  R.  Co.,  55  Ala.  488,  refusing  an  injunction  to  restrain 
a  railroad  company  from  entering  on  and  taking  possession  of  land, 
when  the  title  of  applicants  was  not  clear;  Alden  y.  Pinney,  12  Fla. 
882,  refusing  to  enjoin  erection  of  an  icehouse  in  shoal  water  in 
front  of  plaintifTs  lot,  150  feet  from  door  of  former  warehouse; 
Clark  ▼.  Donaldson,  104  IlL  040,  refusing  bill  to  remove  a  building 
on  an  alleged  highway,  not  deleterious  to  health,  not  dangerous, 
but  only  an  inconvenience  to  plaintiffs;  Hayden  v.  Tucker,  37  Mo. 
222,  holding  the  keeping  and  standing  of  Jacks  and  stallions,  within 
the  immediate  view  of  a  private  dwelling,  is  a  nuisance  which 
will  be  permanently  enjoined;  Bchelkamp  v.  Schrader,  45  Mo.  500, 
when  the  title  to  the  place  in  controversy  is  doubtful,  a  perpetual 
injunction  will  not  be  granted  until  a  trial  at  law  is  had  settling 
the  contested  rights,  where  plaintiff  is  in  possession,  defendant 
must  bring  the  action;  Griffith  v.  HiUiard,  04  Yt  044,  25  AtL  428, 
holding,  where  a  single  act  of  trespass  might  be  compensated  at  law, 
but  continued  acts  would  inflict  irreparable  injury,  the  trespass  will 
be  enjoined.  See  note  to  11  Am.  Dec.  500,  as  to  necessity  for  es- 
tablishment of  plaintiff's  title. 

Distinguished  in  Brooks  v.  Norcross,  4  Fed.  Cas.  294,  holding  that 
allowance  of  a  Jury  to  settle  at  law  the  question  of  infringement 
of  a  patent  in  a  suit  in  equity,  was  a  matter  for  the  discretion  of 
the  court 

Dedication  of  highway  may  sometimes  be  proved  by  allowance 
of  user,  unconditionally,  for  such  a  length  of  time  that  the  public 
accommodation  and  private  rights  might  be  materially  affected  by 
an  interruption  of  the  enjoyment,  but  the  circumstances  must  in- 
dicate an  abandonment  to  exclusive  public  use,  and  absence  of  con- 
tradictory declarations  and  acts,  p.  80. 

The  following  citing  cases  indorse  and  rely  upon  this  holding: 
Cobum  V.  San  Mateo  Co.,  75  Fed.  535,  holding  that  the  permission 
of  a  landowner  to  pass  over  his  land  to  an  attractive  beach  on  the 
seashore,  created  no  prescriptive  right  to  a  public  road;  Ayers  v. 
State,  59  Ark.  81,  20  S.  W.  19,  holding  an  owner  could  not  convert 
his  land  into  a  highway  without  the  public  consent,  nor  could  the 
public  dedicate  it  without  owner's  clear  assent;  Holly  Grove  v. 
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Smith,  63  Ark.  8,  87  S.  W.  957,  holding,  to  constitute  a  dedication, 
there  must  be  a  present  Intent  to  appropriate  to  public  use;  San 
Francisco  v.  Canavan,  42  CaL  653,  holding  an  attempted  dedication 
by  deed,  but  reserving  the  right  at  pleasure  to  revoke  the  dedica- 
tion, was  no  dedication;  Gelger  y.  Flloe,  8  Fla.  340,  dedication  by 
laying  out  town,  and  selling  lots,  and  allowance  of  user  for  thirty 
years,  held  sufficient;  Mayor,  etc.,  of  Madison  v.  Booth,  53  Ga.  610, 
where  an  owner  left  a  strip  of  land  in  front  of  his  lot  uninclosed, 
using  it  as  a  means  of  access  to  his  property,  and  exercised  acts 
of  ownership,  and  the  public  had  been  accustomed  to  pass  over 
It,  held  to  be  no  dedication;  Chicago  v.  Chicago,  etc,  K.  R.  Co.,  152 
IlL  Q74,  38  N.  B.  773,  saying  the  rule  as  to  acquiescence  did  not 
apply  to  an  open  way  proved  to  have  been  left  by  the  owner  for 
his  private  use,  though  the  public  may  have  used  it  without  objec- 
tion; Wilson  V.  Sexon,  27  Iowa,  16,  holding  that  animus  dedlcandl 
may  be  presumed  from  use  by  the  public  for  a  long  series  of  years, 
with  knowledge  and  assent  of  owner,  the  reason  being  found  In 
estoppel;  State  ▼.  Welpton,  34  Iowa,  147,  saying,  when  acts  are 
relied  upon  to  establish  the  amlnus  dedlcandl,  they  must  be  in- 
consistent and  irreconcilable  with  any  other  Inference,  and  be  un- 
ambiguous and  uneQul vocal;  Hayden  v.  Stone,  112  Mass.  349,  the 
essentials  of  dedication  are  Intent  on  the  part  of  the  owner,  fol- 
lowed by  acceptance  —  mere  user  is  insufficient;  Wilder  v.  City  of  St 
Paul,  12  Minn.  200,  to  same  effect,  collecting  authorities,  and  hold- 
ing that  the  rule  is  subject  to  the  modification  that  If  owner,  inten- 
tionally or  by  gross  negligence,  leads  the  public  to  believe  he  has 
dedicated,  he  will  be  estopped  denying  to  the  prejudice  of  those 
he  has  misled;  Brinck  v.  Collier,  56  Mo.  165,  where  landowner  left 
an  alleyway  at  rear  of  premises  for  use  of  tenants,  and  city  never 
exercised  any  control,  the  use  of  alley  by  public,  however  long,  did 
not  make  it  a  public  way;  Landis  v.  Hamilton,  77  Mo.  561,  562,  stat- 
ing rules  where  a  highway  is  sought  to  be  established  in  pals,  hold- 
ing there  must  be  no  acts  or  declarations  by  ovmer  inconsistent 
with  the  dedication;  Skrainka  v.  Allen,  2  Mo.  App.  895,  sustain- 
ing, as  a  valid  dedication,  the  filing  for  record  of  a  plan  showing 
streets  as  to  property  subsequently  acquired,  and  also  shown  on 
plan;  Rosenberger  v.  Miller,  61  Mo.  App.  426,  holding,  when  matter 
In  pals  is  relied  upon  to  prove  dedication,  the  evidence  should  leave 
no  doubt  as  to  the  dedicatory  Intention;  Wood  v.  Hurd,  34  N.  J.  L. 
91,  holding,  where  the  only  evidence  of  dedication  was  user,  the 
length  of  user  must  be  twenty  years,  collecting  authorities;  Lamar 
V.  Clements,  49  Tex.  354,  holding,  when  dedication  is  sought  to 
be  established  from  acquiescence,  the  Intention  of  the  owner  is  of 
controlling  importance;  Burrows  v.  Guest,  5  Utah,  99,  12  Pac.  850, 
holding,  when  a  right  of  way  is  established,  either  of  the  usual 
width  or  of  a  width  recognized  by  a  plat  and  survey,  the  right  of 
the  public  is  not  limited  to  the  travelled  part;  Harris'  Case,  20 
Gratt  837,  838,  holding  that  to  constitute  a  dedication,  there  must 


9  How.  10>34  Notes  on  U.  S.  Reports.  812 

be  the  animus  dedlcandi,  presumption  arising  from  tbirty  years'  use 
by  the  public,  is  rebutted  by  the  owner  repairing  the  property,  pay- 
ing taxes  and  exercising  other  acts  of  ownership;  Bushnell  v.  Scott, 
21  Wis.  456,  94  Am.  Dec.  556,  affirming  correct  charge  to  Jury  on 
essentials  of  a  sufficient  dedication,  no  one  but  the  owner  or  his 
duly  authorized  agent  can  dedicate  to  public  use;  Buchanan  y.  Cur- 
tis, 25  Wis.  108,  3  Am.  Rep.  25,  holding  it  is  error  to  exclude  from 
Jury  declarations  made  by  plaintiff  after  the  way  was  opened  and 
after  the  alleged  dedication,  to  show  no  intention  to  dedicate;  Cun- 
ningham ▼.  Hendricks,  89  Wis.  634,  635,  62  N.  W.  411,  holding  dedi- 
catory intention-  cannot  be  made  to  appear  from  equivocal  or  am- 
bigruous  words  or  acts,  and  discussing  competency  of  facts  shown. 

Cited  also  in  dissenting  opinion,  in  Hanson  y.  Taylor,  23  Wis.  555, 
majority  holding  that  continuous  and  uninterrupted  use  of  land  as 
a  highway  for  twenty  years,  is  conclusiye  in  fayor  of  public  rights 
under  Wisconsin  law.  See  note  to  33  Am.  Dec.  714,  on  establish- 
ment of  street  by  dedication  or  uninterrupted  user. 

Distinguished  in  Parrish  y.  Stephens,  1  Or.  76,  as  a  case  of  no 
dedication,  according  to  eyidence,  and  inapplicable  where  testimony 
was  clear  that  leyees  in  Portland  had  been  intentionally  left  for 
public  use. 

Streets  —  Dedication. —  Making  and  selling  lots  by  a  plan  show- 
ing streets,  presumes  dedication,  but  a  mere  suryey,  without  selling 
lots,  or  allowing  the  public  to  use  the  streets,  is  insufficient  p.  31. 

Cited  and  principle  followed  in  State  y.  Illinois  Cent  R.  R.  Co., 
33  Fed.  736,  in  ascertaining  the  rights  of  city  of  Chicago  to  streets 
on  the  Fort  Dearborn  reseryation,  holding  that  an  agent  of  goy- 
emment  could  not  by  merely  protracting  on  a  plan,  the  streets,  into 
the  reseryed  land,  depriye  the  goyemment  of  its  title;  but  when 
lots  were  sold.  Jurisdiction  oyer  the  streets  passed  to  the  municipal- 
ity; Bank  y.  City  of  Oakland,  86  Fed.  82,  holding  that  the  filing  and 
recording  of  a  map,  showing  blocks  and  streets  regularly  laid  out 
by  the  owners  on  a  deed  of  partition,  amounted  to  a  dedication, 
which  became  irreyocable  when  adopted  by  the  proper  public  au- 
thorities, collecting  authorities;  Kittle  y.  Pfeiffer,  22  Cal.  489,  hold- 
ing that  where  lots  were  sold  as  fronting  on  or  bounded  by  a  street 
the  use  of  such  street  passes  as  appurtenant  to  the  grant  and  yests 
in  grantee,  in  common  with  the  public,  the  right  of  way  oyer  same; 
Stone  y.  Brooks,  35  Cal.  501,  holding  that  the  act  of  laying  out  a 
tract  of  land  into  lots  purporting  to  bound  on  streets,  and  selling 
the  lots  as  bounding  on  streets  without  any  limitation,  is  in  itself 
an  act  of  dedication;  City  of  Byansville  y.  Byans,  37  Ind.  236,  col- 
lecting authorities,  holding  dedication  may  be  shown  by  acts  in  pais 
which  should  be  alleged  in  an  answer,  and  that  laying  out  the  prop- 
erty and  sale  of  lots  abutting  on  an  alley,  was  sufficient  dedica- 
tion; McCormick  y.  Mayor,  45  Md.  524,  holding  that  a  deed  of  par- 
tition of  land  in  a  city,  made  by  commissioners,  and  showing  streets, 
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but  where  there  was  nothing  to  show  Intention  either  by  them  or 
the  owners  to  dedicate,  was  no  dedication  to  public  use;  Mayor  of 
Jersey  City  y.  Morris  Canal,  etc.,  Co.,  12  N.  J.  Eq.  553,  holding,  where 
the  act  of  dedication  was  such  as  to  prevent  retraction,  it  was  im- 
mediate and  did  not  wait  for  acceptance  of  public,  collecting  au- 
thorities on  acts  of  dedication;  Flack  y.  Green  Island,  122  N.  Y. 
116,  25  N.  B.  269,  where  a  map  made  by  owner,  sales  of  lots  by  the 
map,  user  for  twenty  years  by  public,  grading  and  repairing  by  the 
village  authorities,  held  sufficient  dedication  and  acceptance  of  the 
streets  shown  on  the  map. 

Dedication  of  highway,  by  assent,  may  be  proved  by  deed  or  un- 
sealed writing,  or  by  parol,  or  by  acts  Inconsistent  and  irreconcilable 
with  any  construction  except  consent,  p.  31. 

Cited  and  rule  applied  in  Chapman  v.  School  District,  Deady,  151, 
F.  C.  2,608,  holding  a  mere  intention  does  not  constitute  a  dedication, 
a  claim  of  parol  dedication  must  be  shown  plainly  and  distinctly. 
Conversations  expressing  a  willingness  or  readiness  to  convey  on 
certain  conditions  are  insufficient;  Harding  v.  Jasper,  14  Cal.  649, 
in  action  of  trespass  for  entering  on  land  and  removing  gates,  held, 
that  mere  knowledge  that  land,  nninclosed  and  waste,  was  used  as 
a  road  was  no  sufficient  proof  of  dedication;  Denver  v.  Jacobson,  17 
Colo.  499,  30  Pac.  247,  holding  that  acts  and  declarations  by  the 
owner  of  the  land  are  admissible,  whether  they  show  intention  to 
dedicate,  or  the  reverse,  and  the  parties  are  entitled  to  have  them 
all  go  to  the  jury,  collecting  authorities;  McShane  v.  City  of  Mober- 
ley,  79  Mo.  45,  dedication  by  owner  of  land  subject  to  a  mortgage, 
when  mortgagee  knew  of  the  dedication  and  made  no  dissent,  held, 
not  to  bind  purchaser  from  mortgagee  on  foreclosure,  Bauman  y. 
Boeckeler,  119  Mo.  199,  24  S.  W.  209,  where  the  facts  in  evidence 
failed  to  show  intention  to  dedicate  land  at  the  end  of  and  adjoining 
an  admitted  public  alley;  Graham  v.  Hartnett,  10  Neb.  521,  where 
the  building  of  a  bridge  by  the  county,  on  a  road  leading  to  and 
across  plaintUTs  land,  he  not  being  in  any  way  connected  with  it, 
held,  no  proof  against  him  of  dedication;  Omaha  v.  Hawver,  49  Neb. 
8,  67  N.  W.  892,  holding  act  of  owner,  describing  boundary  of  a 
lot  in  a  block  through  which  a  street  if  opened  would  pass,  as  so 
many  feet  on  the  line  of  street,  not  sufficient  to  show  dedication  of 
land  for  the  street  Cited  in  dissenting  opinion  in  Hanson  v. 
Taylor,  23  Wis.  567,  majority  holding  that,  under  statute  of  Wiscon- 
sin, continuous  and  uninterrupted  use  for  twenty  years  created  a 
prescriptive  right  in  favor  of  the  public 

Dedication  of  public  highway. —  Use  and  occupation  by  public 
must  have  been  adverse  to  the  owner,  not  on  sutferance,  and  ex- 
clusive, not  in  common  with  the  owner;  It  must  have  been  ac- 
quiesced in,  not  contested  or  denied,  and  the  way  must  have  been 
treated  by  the  authorities  as  a  highway  in  the  matter  of  repairs  and 
taxation,  p.  83. 
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Cited  ajid  ruling  applied  in  Nelson  y.  City  of  Madison,  3  Biss. 
253,  255,  F.  C.  10,110,  holding  that,  in  the  absence  of  proof,  the 
presumption  is  that  the  user  was  permissive  not  adverse,  and  that 
taxation  and  payment  of  taxes  expelled  the  idea  of  dedication  and 
prescription;  Central  B.  B.  v.  Brinson,  70  Ga.  241,  holding  there 
can  be  no  right  set  up  by  the  public  from  mere  user,  however  fre- 
quent or  long  continued  it  may  be,  adverse  user  is  essential,  case  of 
trespass  on  a  railroad  track;  Swift  v.  Mayor  of  Lithonia,  101  6a.  710, 
29  8.  E.  12,  holding  that  acts  relied  upon  to  show  dedication  must 
show  a  clear  purpose  and  intent,  and  the  use  by  the  public  was  of 
itself  insufficient;  Bainbridge  v.  Sherlock,  29  Ind.  372,  95  Am.  Dec 
650,  holding  a  wharf  boat  moored  to  the  shore  is  entitled  to  same 
immunity  from  trespass  or  obstruction  as  the  land  to  which  it  is 
moored;  Talbot  v.  Grace,  30  Ind.  390,  95  Am.  Dec.  704,  holding  the 
right  to  land  boats  and  load  and  unload  freight  on  bank  of  navi- 
gable river  cannot,  as  against  the  riparian  owner,  be  acquired  by 
the  public  by  prescription  or  custom;  Brlel  v.  City  of  Natchez,  48 
Miss.  436,  where  the  owner  proposed  to  the  city  to  lay  out  certain 
streets,  and  the  offer  was  formally  accepted,  the  dedication  was 
complete  and  the  public  right  was  not  lost  by  non-user;  Supervisors 
of  Harrison  Co.  v.  Seal,  66  Miss.  126,  14  Am.  St  Rep.  549,  5 
So.  624,  3  L.  R.  A  661,  where  the  Intention  to  dedicate  was  con- 
ceded, but  for  lack  of  proper  authority  no  formal  acceptance  made, 
held,  if  the  public  convenience  required  it,  the  authorities  might 
appropriate  the  land  and  cut  the  owner  off  from  retraction;  Lewis 
V.  City  of  Lincoln,  55  Neb.  3,  75  N.  W.  155,  holding  that  where  the 
city  was  not  shown  to  have  done  anything  to  an  alleged  road  until 
Just  before  the  action  to  indicate  a  claim  it  could  not  divest  title  of 
the  owner  of  the  adjoining  land  who  had  always  considered  him- 
self the  owner,  had  continuously  used  it  and  exercised  dominion 
over  it  in  his  own  right. 

Wharf  property  requires  access  to  be  kept  open  for  owner's  con- 
venience, but  it  does  not  thereby  become  public;  no  length  of  such 
user  can  deprive  the  owner  of  his  title,  nor  give  a  right  to  enjoin  or 
abate  the  owner's  fences,  p.  33. 

Cited  and  approved  in  Lewis  v.  Portland,  25  Or.  156,  42  Am.  St 
Rep.  779,  35  Pac  260,  22  L.  R.  A  740,  holding  use  by  the  public 
for  over  twenty  years  of  a  passage  to  a  private  wharf  did  not  show 
a  dedication  by  user,  when  owner  claimed  to  own  the  way,  main- 
tained a  gate,  and  kept  it  in  repair;  Root  v.  Commonwealth,  98  Pa. 
St  175,  42  Am.  Rep.  616,  similar  case,  as  to  a  lane  leading  to 
private  ferry  which,  after  twenty-one  years,  owner  discontinued, 
and  barred  up  the  lan^,  holding  the  public  had  acquired  no  right; 
City  of  Galveston  v.  Menard,  23  Tex.  407,  holding  Republic  of 
Texas  had  a  right  to  the  flats  between  Avenue  A  and  the  channel 
of  the  bay  which  it  could  sell,  and  that  a  purchaser  could  devote  it 
to  wharves  without  being  subject  to  control  of  public 
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Injunction  is  a  transcendent  or  extraordinary  power,  and  Is  to 
be  nsed  sparingly  and  only  in  a  clear  and  plain  case,  p.  33. 

Cited  and  approved  in  City  of  Cleveland  v.  Cleveland,  93  Fed.  119, 
holding  that  a  municipality  conld  bring  ejectment  to  recover  pos- 
session of  a  public  street  although  the  municipality  had  only  an  ease- 
ment therein. 

Cited  in  dissenting  opinion  in  City  of  Detroit  v.  Detroit  City  By. 
Co.,  56  Fed.  898,  majority  holding  that  injunction  should  lie  to  com- 
pel street  railway  company  to  remove  its  tracks  after  the  time 
where  by  law  its  franchise  expired. 

Miscellaneous.-—  The  Brinton,  66  Fed.  73,  26  U.  S.  App.  486,  as  to 
the  right  of  a  private  individual  to  abate  a  nuisance  of  his  own 
authority,  holding  a  tug,  after  sinking  a  vessel  by  collision,  had  no 
right  to  remove  the  sunken  ship  and  was  liable  for  damage  thereby 
caused. 

9  How.  34r-54,  13  L.  36,  WALDEN  v.  BODLBY. 

Ejectment. —  Purchasers  from  defendant  in  ejectment  are  bound 
to  take  notice  of  pending  litigation,  and  are  bound,  as  alienees 
pendente  lite,  by  proceedings  in  the  suit  after  alienation,  p.  49. 

Cited  and  principle  applied  in  Lacassagne  v.  Chapuis,  144  U.  S. 
125,  36  L.  371,  12  S.  Ct  662,  holding  a  purchaser  from  defendant 
pendente  lite  is  subject  to  operation  of  writ  of  possession  if  issued 
on  a  Judgment  in  the  suit;  State  v.  Harrington,  41  Mo.  App.  445,  446» 
holding  that  a  purchaser  from  defendant  in  an  ejectment  may  be 
ousted  under  Judgment  against  his  grantor,  even  though  he  has,  sub- 
sequent to  entry,  acquired  the  paramount  title;  Haughwote  v. 
Murphy,  22  N.  J.  Eq.  544,  holding  a  suit  in  chancery,  duly  prosecuted 
in  good  faith,  and  followed  by  decree,  is  constructive  notice  to  every 
one  who  acquires  from  defendant  pendente  lite  an  interest  in  the 
subject  of  litigation;  Hovey  v.  Elliott,  118  N.  Y.  135,  138,  23  N.  E. 
476,  477,  when  a  purchaser  pendente  lite  is  brought  in  and  made  a 
defendant,  he  is  considered  as  such  from  commencement  of  action, 
and  he  cannot  plead  statute  of  limitations.  See  also  note  to  39  Am. 
Dec.  312,  on  who  may  be  dispossessed  under  Judgment  in  eject- 
ment; note  to  56  Am.  St  Rep.  857,  on  the  rule  of  Us  pendens. 

9  How.  56-83,  13  L.  44,  WHEELER  v.  SMITH. 

Constitutional  law  —  Charitable  uses. —  The  prerogatives  of  the 
crown  devolved  on  the  people  of  the  States  when  the  country 
achieved  its  independence,  and  the  sovereign  will  is  made  known  by 
legislative  enactment  The  State  as  a  sovereign  is  the  ''parens 
patrise."  The  common  law  of  each  State  is  to  be  ascertained  from 
its  general  policy,  usages  sanctioned  by  its  courts,  and  its  statutes, 
p.  78. 

Cited  and  principle  applied  In  Penny  v.  Croul,  76  Mich.  480,  43  N. 
W.  652,  5  L.  R.  A.  863,  collecting  authorities,  holding  that  when  any 
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municipality  is  abolished  its  property  and  functions  may  be  placed 
in  such  bands  as  it  pleases  the  legislature  to  select  Cited  in  dis- 
senting opinion  in  Kneedler  y.  Lane,  46  Pa.  St  334,  majority  holding 
the  United  States  conscription  law  of  March  8,  1863,  was  constitu- 
tional. 

Charitable  bequests  In  Virginia  are  governed  by  laws  of  Vir- 
ginia. The  statute  of  43  BUzabeth  was  repealed  by  act  of  1788, 
p.  78. 

Olted  In  Fontain  ▼.  Bavenel,  17  How.  884,  15  L.  86,  as  a  case  de- 
cided under  laws  of  Virginia,  not  applicable  to  a  case  dependent  on 
laws  of  Pennsylvania;  S.  C,  dd5,  15  L.  91,  in  separate  concurring 
opinion,  as  a  case  necessitating  inquiry  whether  the  bequest  was 
valid  by  the  law  of  the  State;  Jones  v.  Habersham,  107  U.  S.  179, 
27  L.  403,  2  S.  Ct  341,  holding  that  validity  of  devises  to  charitable 
uses,  as  against  helrs-at-law,  depends  on  the  laws  of  State  where 
lands  lie,  validity  of  bequests  as  against  next  of  kin,  on  law  of  State 
of  testator's  domicile;  Meade  v.  Beale,  Taney,  862,  F.  C.  9,371,  hold- 
ing Oircuit  Court  of  United  States  would  not  enforce  a  charitable 
bequest  in  a  will,  which  State  courts  in  similar  case,  had  pro- 
nounced invalid;  Loring  v.  Marsh,  2  CUff.  492,  F.  C.  8,515,  holding, 
in  the  construction  of  bequests  for  charitable  purposes.  Federal 
courts  adopt  construction  of  State  courts,  but  if  question  has  not 
been  there  decided,  the  construction  devolves  on  court  where  case 
is  pending;  Starkweather  v.  Am.  Bible  Society,  72  lU.  58,  22  Am. 
Rep.  139,  ruling  that  a  devise  of  real  estate  to  a  society,  incapable 
under  law  of  New  York  of  holding  it  creates  an  intestacy,  and  the 
real  estate  passes  to  the  heirs  by  descent  Cited  In  general  discus- 
sion in  Potter  v.  Thornton,  7  R.  I.  263,  as  to  the  English  statutes 
and  common  law  applicable  to  charities  in  Rhode  Island. 

Distinguished  in  Jackson  v.  Phillips,  14  Allen,  588,  as  being  spe- 
cially decided  under  the  law  of  Virginia,  holding  that  in  Massachu- 
setts, bequests  to  trustees  for  charitable  purposes  are  not  within 
the  common-law  rule  against  perpetuities,  and  that  the  mode  of 
application  and  selection  of  the  particular  objects  may  be  left  to 
the  discretion  of  the  trustees. 

Charitable  uses. —  Under  law  of  Virginia,  charitable  bequests 
stand  on  same  footing  as  other  trusts,  and  when  the  beneficiaries 
are  uncertain,  and  mode  of  applying  the  bounty  is  indefinite,  the 
trusts  will  not  be  sustained  in  equity,  p.  80. 

Cited  and  principle  applied  in  Kain  v.  Gibboney,  101  U.  S.  367, 
25  L.  814,  holding,  in  Virginia,  a  bequest  to  church  bishop,  or  to  his 
successor  in  dignity,  for  the  benefit  of  the  community  of  which  the 
deceased  might  be  a  member,  to  be  expended  for  the  use  and  bene- 
fit of  the  community,  void;  Russell  v.  Allen,  107  U.  S.  168,  27  L. 
399,  2  S.  Ct  331,  reviewing  authorities,  sustaining.  In  Missouri,  a 
devise  of  hind  to  found  an  educational  establishment  not  Incorpo- 
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rated  In  lifetime  of  testator;  Board  of  Foreign  Missions,  etc.  v.  Uc- 
Haster,  8  Fed.  Cas.  783,  holding,  if  the  cestuis  que  trust  are  not 
clearly  ascertained  by  the  will,  the  devise  or  bequest  is  void;  Fair- 
field y.  Lawson,  60  Conn.  618,  47  Am.  Rep.  876,  holding  a  devise 
upon  trust,  with  no  provision  as  to  who  should  take  the  benefit  of 
it,  could  not  be  carried  out,  and  the  fund  became  interstate  estate; 
Grimes'  Bxrs.  v.  Harmon,  36  Ind.  221,  9  Am.  Rep.  707,  collecting 
authorities,  defining  elements  of  a  valid  charitable  use,  holding  be- 
quest of  residue  to  a  body  neither  organized  nor  incorporated  at 
testator's  death,  nor  afterwards,  void  for  uncertainty;  Iiepage  v. 
McNamara,  6  Iowa,  147,  holding  chancery  courts  could  not  select 
a  beneficiary,  and  that  a  bequest  to  a  bishop  or  his  successors,  to 
apply  for  benefit  of  church,  or  education  and  maintenance  of  poor 
children,  as  he  should  think  proper,  void;  Hathaway  v.  New  Balti- 
more, 48  Mich«  264,  12  N.  W.  187,  holding  courts  of  equity  will  not 
interfere  to  complete  and  shape  imperfect  charitable  trusts;  German 
liand  Association  v.  SchoUer,  10  Minn.  838,  holding  a  trust  for  the 
use  and  benefit  of  the  several  members,  according  to  their  respec- 
tive interests,  void  for  uncertainty;  Fifield  v.  Van  Wyck,  94  Ya. 
666,  667,  64  Am.  St  Rep.  761,  762,  27  S.  £.  449,  holding  a  devise  to 
trustees  in  trust  for  the  Swedenborgian  church,  "  as  they  shall  deem 
best,"  void  for  uncertainty;  Carpenter  v.  Miller,  8  W.  Ya.  179,  100 
Am.  Dec.  746,  holding  a  devise  "  to  the  propagation  of  the  gospel  in 
foreign  lands,"  void,  for  uncertainty  in  the  devisee;  Knox  v.  Knox, 
9  W.  Ya.  148,  holding  a  devise  upon  trust  to  apply  the  income  per- 
petually to  repair  and  keep  in  order  a  named  cemetery,  and  in  beau- 
tifying the  same,  void  as  an  Indefinite  trust  or  charity. 

Cited  in  note  to  9  Am.  Dec.  686,  on  certainty  in  the  object  of  char- 
itable trust,  extensive  and  important  note;  note  to  64  Am.  St  Rep. 
768,  of  the  certainty  and  unity  required  in  charitable  trusts. 

Duress  —  Belief  in  equity  will  be  granted  against  a  contract  ob- 
tained under  duress,  when  the  parties  do  not  stand  on  an  equal 
footing.  Financial  embarrassment,  inducing  to  sacrifice  of  interest 
and  mental  confusion,  preventing  a  party  acting  freely  and  with 
proper  understanding  of  rights,  are  grounds  for  relief,  pp.  82,  83. 

Cited  approvingly  and  principle  relied  on  in  Snell  v.  Insurance 
Co.,  98  U.  S.  92,  26  L.  66,  holding  that  when  a  member  of  a  firm, 
intending  to  insure  the  property  of  the  firm,  was  induced  by  repre- 
sentations of  insurance  agent  to  accept  policy  in  his  own  name,  the 
policy  would  be  reformed;  Long  v.  Soule,  16  Fed.  Cas.  832,  holding 
that  misapprehension  or  ignorance  of  the  law  must  have  been  the 
sole  occasion  for  the  non-execution  of  a  power  by  a  trustee,  to  de- 
feat the  interference  of  a  court  of  equity;  Billings  v.  Aspen,  etc., 
Co.,  61  Fed.  847,  10  U.  S.  App.  1,  holding  that  a  deed  by  persons 
residing  abroad  or  in  distant  State,  having  no  independent  means 
of  knowledge,  for  an  inadequate  consideration,  on  misrepresenta- 
tion of  purchaser's  agent,  will  be  set  aside,  though  the  misrepresenta- 
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tlons  were  honestly  made;  CSomstock  ▼.  Herron,  56  Fed.  808,  810,  6 
U.   S.  App.   626,  holding  annuitants  under  a  will  giving   stated 
amounts  until  investment,  then  Income,  not  bound  by  an  agreement 
to  accept  less  than  stated  annuity  before  the  investment  was  made; 
Troy  V.  Bland,  58  Ala.  201,  holding  that  money,  paid  in  compromise 
of  a  doubtful  or  disputed  claim,  cannot  be  recovered  as  for  money 
had  aud  received,  where  there  was  no  misrepresentation  or  con- 
cealment of  facts  by  either  party  to  mislead  the  other;  White  v. 
Ward,  26  Ark.  449,  setting  aside  an  assignment  of  a  bond  for  title, 
obtained  by  a  trustee  or  agent  of  property  of  which  he  had  the 
sale  obtained  through  undue  Influence  and  fraud;  EUghtower  v. 
Nuber,  26  Ark.  612,  setting  aside  a  deed  obtained  through  fraud, 
and  without  consideration,  at  suit  of  grantor,  who  was  enfeebled 
by  sickness,  collecting  authorities;  Sands  v.  Sands,  112  IlL  232, 
holding  equity  will  relieve  against  a  mistake  as  to  law  if  induced 
by  undue  influence;  Jordan  ▼.   Stevens,  51  Me.  82,  83,  81  Am. 
Dec.   560,   561,   defining  conditions   under   which   equity   will  re- 
lieve on  account  of  mistake  of  the  law,  collecting  and  examin- 
ing authorities;  Tompkins  v.  HoUister,  60  Mich.  480,  27  N.  W. 
654,  holding  a  Joint  note  obtained  from  married  woman  and  her 
husband,  on  the  latter's  death-bed,  unlawfully  obtained.    (Note  the 
action  was  to  recover  the  money  afterwards  paid  in  taking  up  the 
note  which,  on  a  further  appeal,  was  held  could  not  be  done,  as  the 
payment  was  voluntary;  see  report,  60  Mich.  485,  34  N.  W.  551); 
Perea  v.  Barela,  5  N.  Mex.  478,  23  Pac.  772,  holding  a  receipt  in  full, 
given  to  an  executor,  void,  when  he  failed  to  account  for  money 
found  in  safe  and  concealed  the  fact;  Berry  v.  American  G.  Ins.  Ck)., 
132  N.  Y.  55,  28  Am.  St  Rep.  551,  30  N.  B.  255,  annulling  a  settle- 
ment and  cancellation  of  a  fire  policy  procured  by  a  misstatement 
that  the  policy  was  void;  Spurlock  v.  Brown,  91  Tenn.  261,  262,  18 
S.  W.  873,  setting  aside  an  antenuptial  marriage  settlement,  made 
without  adequate  consideration,  and  under  mistake,  both  of  law  and 
fact;  Epes  v.  WilUams,  Admr.,  89  Ya.  800,  17  S.  E.  237,  setting  aside 
decree  of  settlement,  by  consent,  of  account  6t  a  deceased  guardian, 
when  it  was  shown  to  have  been  obtained  under  mutual  mistake 
as  to  facts;  Ward  v.  Buckley,  1  Wash.  Ter.  282,  holding,  that  if 
from  one  who  is  in  the  power  of  another  to  a  certain  extent,  or 
treating  on  equal  grounds,  an  unconscionable  bargain  is  obtained 
by  the  person  having  the  power,  equity  will  interfere  and  modify 
or  rescind  the  contract;  Cole  v.  Getzinger,  96  Wis.  573,  71  N.  W.  79, 
refusing  to  set  aside  a  conveyance  of  real  estate  from  a  nominee 
of  the  purchaser's  agent,  the  nominee  having  obtained  a  deed  by 
fraud  of  the  agent,  the  purchaser  being  wholly  ignorant  and  in- 
nocent of  the  fraud. 

Cited  also  in  dissenting  opinion  in  Williams  v.  Williams,  63  Md. 
414,  majority  holding  that  a  deed  by  which  a  young  and  profligate 
man  assigned  all  his  property  to  his  father,  was,  under  the  circam- 
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stances,  Invalid.  See  note  to  15  Am.  Dec.  573,  on  rescission  of  con- 
tracts in  equity,  where  advantage  has  been  taken  of  the  situation 
or  condition  of  one  of  the  parties;  note  to  55  Am.  St.  Bep.  512,  on 
Ignorance  of  one's  rights  as  a  ground  of  relief  —  compromise  —  re- 
lease and  discharge;  same  note,  p.  520,  on  remedies  in  equity,  refor- 
mation of  Instruments. 

9  How.  83-109,  13  L.  56,  UNITED  STATES  v.  PRICE. 

Suretyship. —  Contract  of,  is  construed  strictly,  both  at  law  and 
In  equity,  and  liability  of  surety  cannot  be  extended  by  implica- 
tion. The  personal  estate  of  a  surety  on  a  joint  contract  Is  dis- 
charged by  death  of  surety  before  principal,  and  equity  will  not  in- 
terfere to  extend  the  liability  as  against  his  estate,  because  the  dis- 
charge is  by  operation  of  law,  p.  91. 

Citing  cases  which  affirm  and  apply  this  principle  are:  Bulkeley 
Y.  House,  62  Conn.  470,  26  AtL  354,  21  L.  R.  A.  252,  and  n.,  holding, 
in  suit  by  a  surety  for  contribution  from  alleged  co-sureties,  that 
surety  could  not  show  for  whom  he  actually  became  surety;  McCoy 
v.  Payne,  68  Ind.  335,  holding  the  rule  has  been  changed  by  State 
laws,  and  that  under  under  2  R.  S.  1876,  the  estates  of  Joint 
obligees  were  proportionably  liable;  Hudelson  v.  Armstrong,  70 
Ind.  101,  to  same  effect;  Wood  y.  Fisk,  63  N.  T.  250,  20  Am.  Rep. 
531,  the  obligation  of  sureties  to  an  appeal  bond  is  Joint  only  not 
several,  on  death  of  one,  his  estate  is  discharged  both  at  law  and 
in  equity,  and  the  survivor  only  is  liable;  Richardson  v.  Draper,  87 
N.  Y.  844,  holding  the  rule  applied  only  to  sureties,  and  if  a  de- 
ceased obligor  received  a  benefit  under  the  contract,  his  estate 
would  be  liable;  Glasscock  v.  Hamilton,  62  Tex.  150,  holding  the 
common-law  rule  that  on  death  of  surety  on  a  joint  obligation,  his 
liability  Is  discharged,  had  no  application  in  Texas  from  1840  up  to 
the  adoption  of  the  revised  statutes.  Cited  In  dissenting  opinion 
in  Olmstead  v.  Olmstead,  38  Conn.  340,  arguendo,  that  estate  of  a 
surety  on  a  Joint  guardians'  bond  could  not  be  held  liable  on  an 
assumed  construction  of  the  bond,  as  Joint  and  several.  See  also 
note  to  68  Am.  Dec.  763,  on  continuing  force  of  contracts  as  against 
decedents,  where  deceased  joint  debtor  was  merely  surety;  note  to 
30  Am.  Rep.  66,  57,  on  effect  of  death  of  a  Joint  maker  of  a  note 
when  only  surety. 

Denied  in  Mays  v.  Cockrum,  57  Tex.  353,  354,  holding  the  courts 
of  South  Carolina  had  refused  to  follow  the  rule,  and  that,  under 
the  State  law  of  February  5,  1840,  the  estate  of  a  deceased  joint 
obligor  continues  charged,  although  deceased  was  only  a  surety. 

Surety. —  Equity  will  not  give  a  remedy  against  the  personal 
assets  of  a  deceased  surety,  when  the  remedy  at  law  has  been  lost 
by  the  election  of  the  obligee  to  take  a  Joint  Judgment  on  a  joint 
and  several  obligation,  p.  91. 
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Cited  in  Bispham  ▼.  Price,  15  How.  174,  14  L.  650,  being  a  fur- 
ther branch  of  the  litigation  in  the  principal  case,  and  having  sus- 
tained the  claim  of  exemption  of  the  deceased  surety's  assets. 
Cited  and  approved  in  Pickersgill  t.  Lahens,  15  WalL  144,  21  L.  120, 
affirming  Fielden  ▼.  Lahens,  6  Blatchf.  525,  520,  F.  C.  4,773,  as  sus- 
taining the  general  law  on  the  subject  of  the  liabilities  of  joint  ob- 
ligors, and  holding  that  a  stay  bond  on  appeal  is  not,  by  the  New 
York  statute,  required  to  be  Joint,  Instead  of  Joint  and  several;  Dixon 
V.  Vandenberg,  85  N.  J.  Bq.  49,  holding  equity  will  not  interfere,  in 
the  absence  of  fraud,  accident  or  mistake,  to  give  relief  against  the 
representativeB  of  a  deceased  surety,  even  If  there  is  no  remedy  at 
law;  Getty  v.  Binsse,  49  N.  Y.  389,  10  Am.  Bep.  381,  on  the  death  of 
one  of  the  makers  of  a  Joint  promissory  note,  being  a  surety  only, 
his  estate  is  absolutely  discharged,  both  at  law  and  in  equity,  and 
the  survivors  only  are  liable;  Bisley  v.  Brown,  07  N.  Y.  161,  to  same 
effect;  Hauck  v.  Craighead,  67  N.  Y.  436,  to  same  effect  in  action 
on  singer's  contract;  McNulty  v.  Hurd,  72  N.  Y.  523,  intimating  that 
executors  of  a  decedent  against  whom  a  Judgment  was  outstanding, 
might  have  ground  for  relief  in  that  he  was  a  surety,  and  his  death 
discharged  the  estate;  Grant  v.  Burgwyn,  88  N.  0.  100,  holding, 
when  Judgment  is  recovered  for  a  debt  due  by  bond,  the  bond  is 
absolutely  extinguished  by  the  Judgment 

Cited  in  dissenting  opinion  in  Olmstead  v.  Olmstead,  38  Conn. 
339,  majority  holding  that  there  were  exceptions  to  the  rule.  Cited 
In  Olmstead  v.  Olmstead,  38  Conn.  341,  arguendo,  that  the  estate  of 
a  deceased  surety  could  not  be  held  liable  on  a  Joint  guardians'  bond 
in  equity,  when  the  obligation  was  purely  legal.  See  also  note  to 
22  Am.  St.  Bep.  815,  on  contracts  of  Joint  obligor  terminated  by 
his  death. 

Distinguished  in  Wilson  v.  Frldenberg,  22  Fla.  148,  holding  that 
a  Joint  bond  by  a  married  woman  and  her  husband,  for  repayment 
of  money  borrowed,  is  binding  only  on  the  husband;  Zollickoffer  v. 
Seth,  44  Md.  376,  377,  378»  holding,  In  a  proceeding  on  administra- 
tion bond,  where  both  principals  and  both  sureties  were  dead,  the 
estates  of  the  sureties  were  Jointly  liable  to  contribution  to  make 
up  the  estate  of  the  intestate,  the  bond  being  Joint  and  several,  and 
nothing  having  been  done  to  discharge  the  obligation. 

law  of  contract. —  The  legal  consequences  of  entering  Into  a  con- 
tract are  presumed  to  be  known  to  the  parties,  and  may  be  consid- 
ered as  part  of  the  written  condition  of  a  bond,  p.  91. 

Cited  and  applied  in  Bandall  v.  Sackett,  77  N.  Y.  482,  holding  that 
when,  by  the  law  existing  at  date  of  a  Joint  undertaking,  the  lia- 
bility of  a  surety  ceased  on  his  death,  that  was  to  be  considered  part 
of  the  contract 

Surety  is  under  no  moral  obligation  to  pay  where  he  Is  not  legally 
bound  by  his  contract  his  conscience  cannot  be  reached  when  the 
law  discharges  him  from  his  obligation,  p.  94. 
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Cited  and  approyed  in  Richardson  ▼.  Draper,  87  N.  Y.  846,  on  ques- 
tion of  moral  obligation  not  attaching  to  sureties'  obligations,  col- 
lecting and  reviewing  authorities,  holding,  in  a  guaranty  given  to 
Induce  a  municipal  subscription  to  the  purposes  of  a  corporation,  the 
guarantors  were  under  a  moral  obligation  to  pay,  and  there  were 
grounds  for  equitable  Interference. 

Bonds,  Joint  and  several  —  Election  of  remedy. —  If  two  or  i  more 
are  bound  jointly  and  severally,  the  obligee  may  elect  to  sue  them 
jointly  or  severally,  but,  having  once  made  his  election  and  obtained 
a  joint  judgment,  the  bond  is  merged  in  the  Judgment.  It  is  es- 
sential to  the  idea  of  election  that  a  party  cannot  have  both  reme- 
dies, p.  94. 

Cited  and  principle  applied  in  Weil  v.  Guerin,  42  Ohio  St  304, 
holding  that  proof  of  a  suit  having  been  prosecuted  against  a  sur- 
viving partner,  and  administrator  of  a  deceased  partner,  would  be 
ground  of  defense  to  a  subsequent  action  against  the  survivor  alone; 
Pugh  V.  Bussett,  27  Gratt  799,  holding  that  in  an  administration  a 
judgment  creditor  had  no  longer  any  remedy  at  law  or  in  equity  on 
his  bond,  only  on  the  judgment,  and  was  not  entitled  to  marshal 
the  assets.  Cited  in  dissenting  opinion  in  Union  Bank  v.  Hodges, 
11  Rich.  L.  726,  732,  majority  holding  that  a  recovery  against  two 
partners,  when  there  are  more,  is  no  bar  to  a  subsequent  suit  against 
all  the  partners  on  the  same  cause  of  action. 

Chancery^  on  many  occasions,  goes  behind  writings,  and  even 
sealed  instruments  and  judgments,  to  ascertain  how  the  original 
transaction  stood,  and  what  were  its  true  obligations,  in  order  to 
enforce  them,  per  Woodbury,  J.,  dissenting,  p.  102. 

Cited  and  approved  in  Ferguson  v.  Dent,  29  Fed.  8,  on  the  ques- 
tion of  power  of  the  Circuit  Court  to  allow  amendment  of  a  defec- 
tive appeal  bond  after  appeal,  holding  that,  in  any  event,  it  would 
withhold  execution  of  the  decree  until  the  Supreme  Court  considered 
an  application  to  reform  the  bond. 

9  How.  109-126,  13  L.  66,  WILSON  v.  SIMPSON. 

Patents. —  When  the  material  of  the  combination  ceases  to  exist, 
the  right  to  renew  it  depends  on  the  right  to  make  the  invention. 
If  the  right  to  make  does  not  exist,  there  is  no  right  to  rebuild. 
When  the  wearing  or  injury  is  partial,  repair  is  restoration,  not  re- 
construction, p.  123. 

Cited  and  approved  in  Thomson-Houston  Electric  Co.  v.  Kelsey, 
etc.,  Co.,  75  Fed.  1009,  45  U.  S.  App.  95,  modifying  the  judgment  in 
8.  C,  72  Fed.  1019,  holding  the  trolley-stand  was  not  the  vital 
element  of  the  invention,  and  that  manufacture  and  sale  of  a  trolley- 
stand  was  not  an  infringement  of  the  patent,  but  this  did  not 
authorize  the  reconstruction  or  rebuilding  of  the  combination. 
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Tlie  renewal  of  a  patent  does  not  Innre  to  the  benefit  of  an  as- 
signee to  tbe  extent  of  his  interest  before  the  renewal  and  exten- 
sion, but  the  law  saves  to  persons,  in  the  nse  of  the  machines  at  the 
time  the  extension  takes  effect,  the  right  to  continue  the  use;  the 
assignee  may  not  reconstruct  the  machine  in  gross,  but  he  may  re- 
supply  the  "effective  ultimate  tool"  which  is  liable  to  be  often 
worn  out,  p.  124. 

Cited  and  principle  applied  in  Wood  y.  Michigan  Southern,  etc., 
B.  B.  Co.,  2  Blss.  67,  F.  C.  17,057,  holding  a  railroad  company  has  no 
right  to  make  a  patented  brake,  after  the  expiration  of  the  first  term 
of  the  patent,  which  was  renewed,  but  might  use  and  repair  those 
in  use. 

Criticised  and  distinguished  in  Day  v.  Union  India  Rubber  Co.,  S 
Blatchf .  491,  493,  F.  C.  8,691,  holding  that,  under  section  18  of  act 
of  4th  July,  1836,  an  assignee  or  grantee  of  right  to  use  a  patented 
invention  had  the  right  to  use  it  during  an  extension  of  the  patent, 
but,  if  the  right  resulted  from  a  purchase,  it  was  co-extensive  with 
the  existence  of  the  machine. 

A  patented  article  may  be  repaired  so  as  to  give  it  its  first  shape, 
to  keep  It  up  to  the  performance  of  its  original  use;  but  if ,  as  a 
whole,  it  is  damaged  so  as  to  be  useless,  a  purchaser  cannot  make 
or  replace  it  by  another,  as  that  would  be  reconstruction;  but,  if 
the  same  thing  is  a  part  of  an  original  combination,  essential  to  its 
use,  the  right  to  repair  and  replace  recurs,  p.  124. 

The  citations  collect  the  following  authorities  on  this  point:  Cot- 
ton-Tie Co.  V.  Simmons,  106  IJ.  S.  94,  27  L.  81,  1  S.  Ct  57,  holding 
that  the  selling  of  used  cotton-bale  ties,  by  piecing  together  the  old 
bands,  was  an  infringement  of  the  patentee's  rights,  it  was  recon- 
struction not  repair;  €k)ttfried  v.  Seipps  Brewing  Co.,  10  Biss.  870, 
8  FedL  823,  the  replacing  of  grates,  pipes  and  blowers,  as  they  were 
worn  out,  held  not  an  Infringement  of  a  patented  machine  for  heat- 
ing barrels,  being  repairs  not  reconstruction;  Farrington  v.  Board, 
8  Fed.  Cas.  1088,  holding  the  sale  of  a  machine  carried  the  right  to 
replace  the  parts  which  were  temporary  in  their  nature,  although 
such  parts  might  be  covered  by  the  claim  of  the  patent;  Singer  Mfg. 
Co.  V.  Springfield  Foundry  Co.,  34  Fed.  394,  395,  396,  restating  tbe 
true  rule,  where  the  machine,  as  an  entirety,  was  the  subject  of  a 
patent,  and  where  the  patent  was  for  a  distinct  part  of  a  machine; 
Syracuse  Chilled  Plow  Co.  v.  Robinson,  35  Fed.  503,  holding,  in  case 
of  an  alleged  infringement  of  a  patented  plow-point,  the  validity  of 
the  patent,  as  to  the  part  of  a  machine,  must  be  clear;  Young  v. 
Foerster,  37  Fed.  204,  holding  that  so  long  as  the  identity  of  the 
machine  is  not  destroyed,  its  owner  has  the  right  to  repair  it,  to  dis- 
card useless  parts,  and  add  new  ones,  which  may  improve  its  action, 
as  to  a  machine  for  sawing  stones;  Vermont  Farm  Mach.  Co.  v.  Gib- 
son, 46  Fed.  489,  holding  that  cans,  with  which  the  patented  pro- 
cess of  a  creamery  was  effected,  could  be  repaired,  but,  when  re- 
placed by  others,  made  by  another  maker,  the  right  to  use  the 
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process  waa  gone;  St  Louis  Car-Coupler  Co.  v.  Schickle  &  Co.,  70 
Fed.  785,  786,  holding  that  the  replacing  of  the  chief  element  in  a 
patented  combination,  to  supply  the  place  of  one  worn  out  or  broken 
in  actual  use,  is  reconstruction,  not  repair,  and  the  manufacture  and 
sale  of  such  element  is  an  infringement  of  the  patent;  Shickle  & 
Co.  V.  St.  Louis  Car-Coupler  Co.,  77  Fed.  741,  40  U.  S.  App.  728,  hold- 
ing, where  a  patented  machine  is  destroyed  or  worn  out,  the  owner 
cannot  make  a  new  machine  under  the  guise  of  repairs;  Alaska 
Packers'  Assn.  v.  Pacific  Steam  Whaling  Co.,  93  Fed.  674,  holding 
that  it  was  an  infringement  to  place  upon  an  old  set  of  supports  an 
entire  new  mechanism  of  a  patented  can  filling  machine,  the  work 
done  was  reconstruction  and  rebuilding,  not  repairing. 

Distinguished  and  limited  in  Aiken  y.  Manchester  Print  Works, 
2  Cliif.  439,  F.  C.  113,  holding  that,  if  the  part  of  the  combination 
worn  out  or  damaged  Is  itself  a  patented  article,  It  may  be  repaired, 
but  not  remade,  case  being  patented  needles  used  with  patented 
knitting  machine. 

Benewal  of  patented  machine. —  Purchaser  of  planing  machine 
may  replace  the  knives,  as  worn  out,  without  infringing  on  the  rights 
of  the  patentees,  p.  125. 

Cited  and  principle  applied  in  Morgan  Envelope  Co.  t.  Albany 
Paper  Co.,  152  U.  S.  434,  38  L.  504,  14  S.  Ct  631,  affirming  S.  C,  40 
Fed.  581,  holding  that  where  a  valid  combination  consists  of  two  ele- 
ments, the  sale  of  one  element,  with  the  intent  that  it  may  be  used 
with  the  other  element,  is  not  an  infringement;  Thomson-Houston 
Electric  Co.  v.  Kelsey  Electric,  etc.,  Co.,  72  Fed.  1019,  defining 
doctrine  of  contributory  Infringement,  as  of  trolley-stands  to  re- 
place others  worn  out,  holding  there  was  no  such  temporary  relation 
between  the  stand  and  the  whole  combination  as  to  raise  a  pre- 
sumption of  the  inventor's  intention  that  It  should  be  frequently 
replaced;  Heaton-Penlnsular  Button  Fastener  Co.  v.  Eureka  Speci- 
alty Co.,  77  Fed.  300,  47  U.  S.  App.  146,  35  L.  R.  A.  735,  holding  that 
where  machines  are  sold  with  a  condition  to  be  used  only  with  a 
certain  attachment,  the  manufacture  and  sale  to  users  of  a  similar 
attachment  is  contributory  Infringement,  and  will  be  enjoined; 
Shickle,  etc.,  Co.  v.  St.  Louis  Car-Coupler  Co.,  77  Fed.  742,  40  TJ.  S. 
App.  728,  holding  that  it  was  not  an  Infringement  to  manufacture 
coupling  heads  or  knuckles  to  replace  or  repair  a  patent  coupling  de- 
vice, for  sale  only  to  those  who  had  acquired  the  right  to  make  and 
use  the  device;  Thomson-Houston  Electric  Co.  v.  Ohio  Bra!i9S  Co.,  54 
U.  S.  App.  22,  affirming  S.  C,  80  Fed.  722,  to  same  effect,  as  to  elec- 
tric switches. 

Distinguished  In  Davis  Electrical  Works  v.  Edison  Electric  Light 
Co.,  60  Fed.  279,  281,  21  U.  S.  App.  74,  holding  that  the  right  to  re- 
place temporary  parts  is  not  absolute,  but  must  be  in  accordance 
with  the  intention  of  the  vendor,  the  replacing  of  carbon  filaments^ 
in  an  incandescent  lamp,  is  reconstruction,  not  repair. 
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Miscellaneous. —  Morgan  Envelope  Go.  ▼.  Albany  Paper  Ck)^  152 
U.  S.  435,  38  li.  604, 14  S.  Ct  631,  in  citation  of  Aiken  ▼.  Manchester 
Print  Works,  Tide  supra,  arguendo;  Wilson  ▼.  Sherman,  1  Blatchf. 
541,  F.  G.  17,833,  holding  that,  for  the  purpose  of  restraining  use  of 
a  machine,  it  was  only  necessary  for  the  court  to  have  Jurisdiction 
of  the  person  of  defendant. 

9  How.  127-156,  18  L.  74,  UNITED  STATES  v.  BBYNES. 

Louisiana  land  grants. —  Statutory  requirements  for  titles,  con- 
formable under  the  laws  of  May,  1824,  and  June,  184^  are:  legal 
grant  by  proper  authority;  residence  of  grantee  in  province  of 
Louisiana  at  the  time  or  on  or  before  10th  March,  1804,  and  that 
they  be  within  the  protection  clause  of  treaty  with  France,  of 
1803,  p.  145. 

Cited  and  ruling  applied  in  United  States  y.  Castant,  12  How.  440, 
13  L.  1057,  holding  that  a  petition  failing  to  cover  residence  was 
fatally  defective. 

Spanish  land  grants. —  Statutes  of  1824  and  1844.  The  former 
conferred  no  new  rights  on  claimants  under  Spanish  grants,  it  ap- 
plied only  to  grants  legally  made  and  also  protected  by  treaty.  The 
provision  that  proceedings  should  be  conducted  according  to  rules  of 
equity,  is  to  be  understood  as  excluding  technicalities,  not  as  vary- 
ing the  rights  of  litigants,  pp.  146,  147. 

Cited  and  ruling  affirmed  in  United  States  t.  D'Auterive,  10  How. 
021,  13  L.  565,  holding  that  a  grant,  made  by  the  king  of  France,  in 
1765,  after  the  cession  of  Louisiana  to  Spain,  in  1762,  waiS'  void. 

Judicial  notice. —  The  public  acts  and  proclamations  of  foreign 
governments,  and  of  their  publicly  recognized  agents,  in  carrying 
into  effect  treaties  with  our  government,  are  historical  and  notorious 
facts,  of  which  court  can  take  regular  judicial  notice,  p.  147. 

See  note  to  11  Am.  Dec.  781,  on  laws  Judicially  noticed;  import- 
ant note  to  89  Am.  Dec.  669,  on  Judicial  notice  of  treaties  and  acts  of 
Congress. 

Treaties  are  considered  as  binding  from  the  period  of  execution. 
The  treaty  of  St  Ildefonso,  dated  1st  of  October,  1800,  put  an  end 
to  all  Spanish  rights  of  sovereignty  In  Louisiana,  and  no  grant  of 
land  by  Spanish  authority  made  after  that  date  is  valid,  pp.  148, 
149. 

This  holding  affirmed  and  relied  upon  by  the  following  citing 
cases:  Davis  v.  Police  Jury  of  Concordia,  9  How.  288,  294, 13  L.  142, 
144,  showing  that  the  political  sovereignty  of  Spain  in  Louisiana, 
to  grant  lands,  ceased  on  1st  October,  1800,  and  with  it  the  power 
to  grant  franchises;  Goodtitle  v.  Kibbe,  9  How.  478,  13  L.  223,  hold- 
ing a  Spanish  grant  in  Louisiana,  made  after  the  treaty  in  1800, 
whether  inchoate  or  complete,  conveyed  no  right  in  the  soil  to  the 
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grantee;  United  States  v.  D'Anterive,  10  How.  622,  13  L.  566,  hold- 
ing tbat  a  grant  of  land,  made  by  king  of  France,  in  1765,  of  land  In 
Lonisiana,  which  was  ceded  to  Spain  by  treaty  dated  3d  November, 
1762,  was  void;  Montault  v.  United  States,  12  How.  51,  13  L.  888, 
holding  grant  of  land  between  the  Mississippi  and  Perdldo  rivers 
by  French  governor,  on  March  11,  1763,  void,  the  treaty  ceding  the 
territory  to  Great  Britain  being  dated  10th  February,  1768;  United 
States  V.  PiUerin,  13  How.  9,  14  L.  28,  holding  French  grants  in 
Lonisiana,  after  cession  to  Spain,  void  fmless  confirmed  by  Spanish 
authorities  before  cession  to  United  States;  United  States  v.  Daven- 
port, 15  How.  8,  14  L.  678,  where  the  grants  were  executed  before 
the  date  of  the  treaty  but  not  perfected  until  afterwards;  United 
States  V.  Brindleman,  7  Sav^y.  251,  7  Fed.  902,  holding  the  United 
States  courts  had  Jurisdiction  to  punish  larceny  from  an  Indian  in 
the  Umatilla  reservation,  the  treaty  being  made  in  1855,  but  not 
ratified  until  1859,  March  8,  the  admission  of  Oregon  into  the  Union 
not  being  until  February  14,  1859;  United  States  v.  Martin,  8  Saviry. 
478,  14  Fed.  820,  to  same  effect  as  to  punishment  of  murder  in  same 
reservation;  Eslava  v.  Boiling,  22  Ala.  737,  holding  that  a  Spanish 
grant,  void  because  made  after  the  treaty  of  St.  Ildefonso,' though 
accompanied  by  possession  and  a  survey  made  after  the  act  pro- 
hibiting such  surveys  confers  no  title;  Succession  of  Schaffer,  13  La. 
Ann.  114,  holding  that  the  treaty  with  France,  as  to  tax  on  succes- 
sions, because  of  the  provision  that  it  was  to  remain  in  force  for 
ten  years  from  the  day  of  exchange  of  the  ratifications,  did  not  re- 
late back  to  the  date  of  signature;  Donaldson  v.  Dodd,  12  Tex.  394, 
holding  that  the  act  of  the  consultation,  closing  the  land  offices,  took 
effect  immediately  after  its  passage.  Cited  in  dissenting  opinion 
in  McElvaln  v.  Madd,  44  Ala.  71,  majority  holding  that  the  slave 
emancipation  remained  in  abeyance  in  the  Confederate  States  till 
the  end  of  the  war.  Cited  in  Teschemacher  v.  Thompson,  18  Cal. 
29,  79  Am.  Dec.  161,  arguendo,  as  to  the  right  of  the  United  States 
to  confirm  and  perfect  equitable  claims  of  Mexican  grantees  in 
California.  See  note  to  81  Am.  Dec.  537,  on  wtien  treaties  take 
effect. 

Distinguished  in  Yeaker  v.  Yeaker,  4  Met  (Ky.)  37,  81  Am.  Dec. 
534,  holding  the  rule  was  otherwise  where  Individual  rights  were 
to  be  affected  by  the  ratification. 

Spanish  land  grants  and  other  rights,  protected  by  the  treaty  of 
Paris  of  30th  April,  18G3,  and  the  acts  of  Congress  of  1824  and  1844, 
are  those  only  which  had  then  begun,  while  Spain  was  rightful 
sovereign.  All  grants  after  the  treaty  of  St  Ildefonso  are  declared 
by  act  of  Congress,  of  March  26,  1804,  to  be  void,  pp.  151,  152. 

Cited  and  rule  applied  in  United  States  v.  Lynde,  11  Wall.  643, 
20  L.  233,  holding  that  Spanish  grants,  after  the  treaty  of  St  Ilde- 
fonso, could  be  Ignored  by  the  United  States;  Stewart  v.  Trenler,  49 
Ala.  503,  sustaining  title  of  claimants  to  Mon  Louis  Island,  under 
a  French  grant  of  1710,  recognized  by  subsequent  governments; 
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Morales  v.  Marigny,  14  La.  Ann.  870,  in  settling  claims,  as  between 
husband  and  wife,  for  estimated  value  of  lands  ascertained  to  be 
valueless,  for  defective  title,  under  the  decision  in  principal  case; 
Harvey  v.  Rusch,  67  Mo.  552,  in  deciding  land  claims  under  a  Span- 
ish grant,  made  in  1802,  of  a  previous  concession,  holding,  though 
the  grant  was  void,  the  claim  could  be  confirmed. 

Iiand  grants  by  a  government  de  facto  can  only  be  sustained  bj 
the  character  of  the  acts,  as  proceeding  from  the  exercise  of  the 
inherent  and  rightful  powers  of  an  independent  government,  p.  153. 

Cited  and  rule  affirmed  in  United  States  v.  D'Auterive,  10  How. 
623,  13  L.  566,  holding  that  a  grant  of  land  in  Louisiana,  purporting 
to  be  made  by  a  French  officer,  between  two  and  three  years  after 
the  cession  of  the  province  to  Spain,  was  wholly  inoperative  to  oust 
any  title;  Penn  v.  Tollison,  26  Ark.  574,  holding  the  State  govern- 
ment, set  on  foot  by  the  convention  of  1861,  was  illegal  and  not  a 
de  facto  government  —  to  constitute  a  de  facto  officer  there  must  be 
a  rightful  government;  Hawver  v.  Seldenridge,  2  W.  Ya.  283,  94  Am. 
Dec.  539,  holding  that  courts  could  not  know  Judicially  whether  the 
insurgent  government  ever  became  a  de  facto  government. 

Boundary  between  United  States  and  Spanish  possessions  is  a 
political,  not  Judicial,  question.  The  acts  of  1824  and  1844  have  not 
enlarged  the  rights  of  claimants,  but  only  declared  modes  of  pro- 
cedure for  completing  title,  and  give  no  Jurisdiction  to  Federal 
courts  over  competent  and  proper  grants,  pp.  154,  165. 

Cited  and  ruling  applied  in  United  States  v.  Philadelphia,  11  How. 
647,  13  L.  850,  holding  that,  although  the  District  Court  had  as- 
sumed that  a  perfect  grant  had  been  shown,  the  Supreme  Court, 
disagreeing  with  that  view,  had  Jurisdiction;  United  States  t.  Cas- 
tant  12  How.  441,  13  L.  1058,  United  States  v.  Roselins,  15  How. 
34,  14  L.  589,  and  United  States  v.  Lynde,  11  WalL  643,  20  L.  233, 
holding  that  District  Court  had  no  Jurisdiction  over  a  perfect  grant; 
Coffee  V.  Groover,  123  U.  S.  26,  31  L.  61,  8  S.  Ct  14,  holding  that 
Louisiana  include  West  Florida  to  the  Perdido;  Jones  v.  United 
States,  137  U.  S.  214,  34  L.  696,  11  S.  Ct  84,  holding  courts  were 
bound  to  take  Judicial  notice  of  the  territorial  extent  of  the  Jurisdic- 
tion exercised  by  the  government  whose  laws  they  administer,  col- 
lecting authorities;  The  James  G.  Swan,  50  Fed.  Ill,  holding  the 
courts  are  bound  by  the  decision  of  government  that  its  Jurisdiction 
over  tl\e  waters  of  Behring  Sea  extends  beyond  the  three-mile  limit; 
Dakota  v.  Cox,  6  Dak.  Ter.  521,  holding  that  the  construction  given 
to  the  public  examiners  act,  by  the  governor,  as  to  his  powers  of 
removal  would  be  followed. 

9  How.  155-171, 13  L.  85,  LA  ROCHB  v.  JONES. 

Spanish  land  grants  in  Louisiana  and  West  Florida,  north  of  the 
thirty-first  degree  of  north  latitude,  made  in  1789,  are  void  for  want 
of  power,  p.  170. 
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Cited  in  Robinson  v.  Minor,  10  How.  644, 18  L.  575,  as  to  a  tract  of 
land  adjoining  the  city  of  Natchez. 

Public  lands. —  The  acts  of  Congn^ess  of  1803  and  1812,  for  con- 
firming land  titles,  conferred  a  title,  emanating  from  the  United 
States,  and  vested  it  in  the  person  to  whom  the  commissioners 
awarded  the  land.    The  grant  is  equivalent  to  a  patent,  p.  171. 

Cited  and  mle  applied  in  Chastang  v.  Armstrong,  20  Ala.  626,  hold- 
ing that  the  legal  title  to  confirmed  grant  can  vest  only  in  the  per- 
son designed  to  take;  the  claimants  are  those  alleged  in  the  appli- 
cation to  the  commissioner  to  have  the  right  or  title,  and  the  confir- 
mation vests  the  title  in  them. 

9  How.  172-196,  13  L.  92,  PBRRINB  v.  CHES.  &  DEL.  CANAL  CO. 

Corporations  created  by  statute  are  mere  creatures  of  law,  and 
can  exercise  no  powers  except  those  which  the  law  confers  on  them, 
or  which  are  incident  to  their  existence.  If  no  power  is  given  to 
demand  toll  from  passengers,  or  from  vessels  on  account  of  passen- 
gers, no  such  toll  can  be  lawfully  taken,  p.  184. 

The  following  cases  cite  and  apply  the  principle:  Pearce  v.  Madi- 
son, etc.,  R.  R.  Co.  and  Peru,  etc,  R.  R.  Co.,  21  How.  444,  16  L.  185, 
holding  that  when  two  separate  corporations  were  created,  they  had 
no  right  to  unite  and  conduct  their  business  under  one  management; 
City  of  Wheeling  v.  Baltimore,  1  Hughes,  98,  F.  C.  17,502,  holding 
that  where  the  company's  charter  and  subsequent  acts  gave  no 
power  to  the  city  to  appoint  directors  to  represent  an  increase  of 
stock  from  a  stock  dividend,  an  appointment  to  represent  such  stock 
was  Illegal;  Alabama,  etc.,  R.  R.  Co.  v.  Jones,  5  N.  B.  R.  105, 1  Fed. 
Cas.  278,  holding  that  a  railroad  company  is  a  business  corporation, 
subject  to  the  operation  of  the  national  bankruptcy  law;  First  Nat 
Bank  V.  Citizens'  Bank,  9  Fed.  Cas.  87,  holding  that  a  bank,  having 
power  under  its  charter  to  carry  on  the  business  of  receiving  money 
on  deposit,  and  to  allow  interest  thereon,  giving  to  the  person  de- 
positing credit  therefor,  did  not  confer  the  power  to  receive  special 
deposits;  Market  Bank  v.  Smith,  16  FedL  Cas.  758,  arguendo,  that 
where  law  of  a  State  forbids  a  corporation  taking  over  a  certain 
amount  of  interest,  a  contract  for  a  greater  amount  by  a  bank  might 
be  void,  but  not  deciding  point;  Sturgeon  Bay  Harbor  Co.  v.  Lea- 
tham,  164  IlL  244,  45  N.  E.  424,  holding  the  company  could  not 
charge  toll  on  tugs  used  for  towage  only,  not  carrying  passen- 
gers or  freight;  Board  v.  Lafayette,  etc.,  R.  R.  Co.,  50  Ind.  108, 
holding  that  an  agreement  by  directors  of  a  railroad  company  for 
lease  of  its  line  for  a  term  renewable  at  pleasure,  to  a  foreign  cor- 
poration, could  not  be  made,  by  the  directors,  without  consent  of  the 
stockholders,  holding  further,  that,  where  want  of  power  was 
pleaded  against  a  corporation,  to  prevent  wrong,  the  corporation 
would  be  held  to  the  strictest  rules  of  law;  Franklin  Co.  v.  Lewis- 
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ton  Sayings  Bank,  68  Me.  45,  28  Am.  Rep.  11,  deciding  it  is  not  com- 
petent for  a  savings  bank,  when  there  are  no  funds  In  bank  for  In- 
vestment, to  incur  an  Indebtedness  by  agreeing  to  take  shares  In  a 
manufacturing  corporation,  collecting  authorities  on  ultra  vires; 
Goodnow  V.  Commissioners,  11  Minn.  40,  holding  that,  in  Minne- 
sota, counties  cannot  make  bonds  or  negotiable  paper  of  any  kind, 
the  validity  of  which  cannot  be  inquired  into;  City  of  St  Louis  t. 
Clemens,  43  Mo.  404,  holding  ordinance,  providing  for  construction 
of  a  sewer  of  such  dimensions  as  city  engineer  should  deem  requi- 
site, was  void  as  city  had  no  power  to  delegate  authority  to  the  en- 
gineer; Downing  v.  Mount  Washington  Road  Co.,  40  N.  H.  232,  hold- 
ing charter  for  a  tollroad  does  not  authorize  establishment  of  stage 
and  transportation  lines,  or  purchase  of  carriages  and  horses  for 
such  a  purpose;  Pearson  v.  Railroad,  62  N.  H.  549,  13  Am.  St  Rep. 
603,  holding  a  railroad  corporation  cannot  take  and  hold  stock  in 
another  railroad  corporation,  unless  such  power  is  given  it  by  its 
cnarter,  or  by  necessary  implication;  Proprietors  of  Bridges  v.  Ho- 
boken  Land  Co.,  13  N.  J.  Eq.  538,  holding  that  a  franchise  for  a 
bridge,  entitling  the  grantees  to  take  toll  from  man  and  beast  pass- 
ing over  it,  and  forbidding  the  erection  of  any  other  bridge,  did  not 
entitle  the  grantee  to  charge  tolls  against  a  railway  company,  for 
toll  on  their  passengers  transported  across  the  same  river  on  a 
structure  which  had  no  road  or  footway  for  man  or  beast,  collect- 
ing and  reviewing  cases;  Fowler  v.  Scully,  72  Pa.  St  461,  13  Am. 
Rep.  702,  holding  that  national  banks  cannot  lend  money  on  mort- 
gage of  real  estate;  Boston,  etc.,  R.  R.  Co.  v.  New  York,  etc.,  R.  R. 
Co.,  13  R.  I.  273,  distinguishing  between  union  and  consolidation  of 
corporations,  holding  that  an  agreement  and  lease  by  a  Rhode  Island 
corporation,  by  which  all  its  property  and  business  were  transferred, 
in  perpetuum,  to  another  corporation,  were  ultra  vires  and  void,  al- 
though ratified  by  the  legislature;  Flagstaff,  etc.,  Co.  v.  Patrick.  2 
Utah,  314,  holding  a  corporation  Is  not  bound  by  the  ultra  vires  acts 
of  its  directors;  Pa.  L.  R.  R.  Co.  v.  Board  of  Education,  20  W.  Va. 
865,  holding  that  members  of  a  board  of  education,  acting  individu- 
ally and  not  as  a  board  convened  for  transaction  of  business,  conld 
not  make  a  contract  binding  them  as  a  corporation. 

Cited  In  note  to  Taber  v.  Cincinnati,  etc.,  R.  R.  Co.,  15  Ind.  467,  by 
counsel,  arguendo,  that,  where  a  company's  charter  contained  no 
express  power  to  acquire  and  mortgage  real  estate,  it  would  not  be 
Implied,  the  court  holding  It  must  be  presumed  title  was  acquirea 
under  a  subsequent  act;  and  In  note  to  Charleston,  etc..  Turnpike 
Co.  V.  WlUey,  16  Ind.  86,  by  counsel,  arguendo,  that  corporation  di- 
rectors had  no  power  to  purchase  a  plank  road  and  give  notes  there- 
for, court  holding  that  the  question  of  power  was  not  properly 
raised;  and,  in  note  to  City  of  Aurora  v.  West,  22  Ind.  506,  by  coun- 
sel, arguendo,  and  court  holding  that  a  municipal  corporation  can- 
not, without  special  authority,  subscribe  for  stock  and  issue  bonds 
In  payment,  In  a  railroad  corporation. 
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CorporatloiXB  have  no  lights  of  property,  except  as  derived  from 
their  charters,  nor  can  they  exercise  any  powers  over  the  property 
they  hold,  except  those  which  the  charter  gives.  The  power  of  a 
corporation  to  levy  toll  on  persons  passing  over  its  property  must 
depend  on  the  language  of  the  charter,  made  on  rules  of  common 
law,  p.  184. 

The  following  citing  cases  apply  the  principle:  Payne  v.  Tread- 
well,  16  CaL  236,  deciding  powers  of  municipal  corporation  of  San 
Francisco  to  dispose  of  its  public  lands;  Sturgeon  Bay  Harbour  Co. 
V.  Leatham,  164  111.  244,  45  N.  B.  424,  holding  that  a  canal  owner 
cannot,  by  reason  of  his  ownership,  charge  tolls  on  tugs  which  were 
not  authorized  by  its  charter;  Blake  v.  Winona,  etc.,  B.  B.  Co.,  19 
Minn.  431,  18  Am.  Bep.  353,  holding  the  right  of  the  railroad  com- 
pany to  charge  toll  for  freight  and  passengers,  though  not  expressly 
given  by  its  charter,  arise  by  necessary  implication,  but  this  implica- 
tion also  Implies  a  contract  by  the  State  not  to  regulate  the  toUs 
charged. 

Cited,  arguendo,  in  Camblos  v.  Philadelphia,  etc.,  B.  B.  Co.,  4 
Fed.  Cas.  1107,  as  to  strict  construction  to  be  applied  to  charters  of 
corporations  as  to  railway  tolls;  Hart  v.  Burnett,  15  Cal.  624,  as  to 
effect  of  order  of  board  of  supervisors  of  San  Francisco  repealing  an 
ordinance  afterwards  confirmed  by  the  legislature,  and  the  power  of 
State  to  repeal  municipal  charters. 

Distinguished  in  Frankfort  Bridge  Co.  v.  City  of  Frankfort,  18 
B.  Mon.  47,  showing  that  the  bridge  company  had  a  clear  right  to 
prevent  defendants  attaching  water  pipes  to  their  bridge,  and,  if 
they  granted  the  right,  they  might  attach  a  payment  for  use  of  the 
bridge  —  such  payment  would  arise  out  of  contract,  not  as  a  toll. 

Canal  as  public  highway. —  A  charter  for  a  canal  company  which 
declares  that  the  canal  shall  be  esteemed  navigable,  as  a  public  high- 
way, for  transportation  of  merchandise,  does  not  restrict  the  public 
right  to  use  it  for  transportation  of  passengers.  The  express  power 
to  levy  tolls  on  merchandise  is  a  restriction  on  the  corporation  and 
prohibits  laying  a  toll  on  passengers,  but  does  not  restrict  the  right 
of  passage,  pp.  186,  187. 

The  following  citing  case  makes  application  of  this  rule:  The 
Geneva,  16  Fed.  876,  holding  that  a  city  has  no  power  to  exact 
wharfage  for  use  of  a  public  wharf. 

Statutes. —  An  interpretation  which  would  render  different  sec- 
tions inconsistent  with  each  other  cannot  be  the  true  one,  p.  187. 

Corporations. —  It  is  not  the  province  of  courts  of  law  to  enlarge 
the  corporate  powers  beyond  the  limitations  of  the  charter,  because 
circumstances  have  changed,  p.  189. 

Statutes. —  The  meaning  of  a  word  which  is  susceptible  of  dif- 
ferent meanings,  must  be  determined  from  the  context,  and  the  sub- 
ject-matter of  which  the  lawmakers  are  speaking,  p.  190. 
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Charters  of  corporations  —  Bole  of  constmctloxL — Any  ambi- 
guity in  the  terms  of  the  grant  must  operate  against  the  corpora- 
tion, and  in  favor  of  the  public;  and  the  corporation  can  claim  noth- 
ing that  is  not  clearly  given  by  law.  Public  rights  are  never  pre- 
sumed to  be  surrendered  to  a  corporation,  unless  the  intention  to 
surrender  clearly  appears  in  the  law,  p.  192. 

A  large  collection  of  authorities  on  this  point  will  be  found  in  the 
note  to  the  Charles  River  Bridge  Case,  11  Pet  420,  9  L.  773.  The 
citations  of  this  case  collect  the  following:  Rice  v.  Railroad  Co.,  1 
Black,  380,  17  L.  154,  interpreting  legislative  grant  of  land  to  a  rail- 
road company,  restating  the  doctrine  derived  from  the  cases;  Hughes 
V.  Northern  Pac.  R.  R.  Co.,  9  Sawy.  322,  18  Fed.  113,  collecting  au- 
thorities, holding  that,  where  Congress  had  not  prescribed  the  lo- 
cation or  character  of  a  bridge,  the  right  to  construct  was  subject  to 
the  Judgment  of  the  proper  court,  as  to  its  elfect  on  navigation; 
Omaha  Horse  R.  R,  Co.  v.  Cable  Tramway  Co.,  30  Fed.  327,  a  fran- 
chise for  a  horse-railway  does  not  entitle  the  grantee  to  run  a  cable 
road;  Water  Works  v.  Columbus,  48  Kan.  110,  28  Pac.  1101,  15  L.  R. 
A.  359,  holding  that  a  contract  by  a  municipality  for  a  supply  of 
water  for  twenty-one  years,  will  not  be  held  void  because  not  au- 
thorized by  the  charter  —  it  should  be  sustained  for  a  reasonable 
time;  Commissioners  v.  Holyoke  Water-Power  Co.,  104  Mass.  449,  6 
Am.  Rep.  250,  holding  the  grant  of  a  franchise  by  State  for  one  pub- 
lic object,  is  not  to  be  unnecessarily  interpreted  to  the  disparagement 
of  another;  McMillan  v.  M.  S.,  etc.,  R.  R.  Co..  16  Mich.  102,  93  Am. 
Dec.  210,  holding  that  there  was  no  provision  in  general  railway  law 
indicating  an  intention  that  the  lessee  of  a  road  should  take  it  dis- 
charged of  any  of  the  conditions  imposed  on  lessor  for  the  benefit 
of  the  public;  State  v.  Murphy,  134  Mo.  573,  56  Am.  St.  Rep.  530,  34 
S.  W.  52,  34  L.  R.  A.  377,  and  n.,  approving  rule,  holding  that  a 
grant  by  a  city  of  right  to  occupy  the  public  streets  and  subways 
for  conducting  electricity,  without  reserving  any  right  of  control,  is 
for  private  purposes,  and,  therefore,  void;  Pennsylvania  R.  R.  Co.  v. 
National  R.  R.  Co.,  23  N.  J.  Eq.  455,  construing  the  charters  of  the 
New  Jersey  corporations,  holding  they  granted  no  authority  to 
build  a  road  across  the  State,  as  part  of  a  competing  line  between 
Philadelphia  and  New  York;  Lake  v.  V.  &  T.  R.  R.  Co.,  7  Nev.  299, 
holding  that  a  grant  to  a  railroad  company  to  cross  a  river  is  not  an 
infringement  of  a  previous  grant  of  the  exclusive  right  of  a  toll 
bridge  over  such  river;  Toledo  Bank  v.  Bond,  1  Ohio  St.  636,  the 
franchise  of  a  private  corporation  is  not  a  contract,  of  such  a  char- 
acter as  to  come  within  the  clause  of  the  Constitution  prohibiting  a 
State  from  passing  any  law  impairing  the  obligation  of  a  contract, 
there  is  always  an  implied  condition  that  the  legislature  may  vary 
the  franchise  wherever  public  welfare  requires  it;  Coe  v.  CoL,  etc., 
R.  R.  Co.,  10  Ohio  St  399,  75  Am.  Dec.  538,  discussing  and  afflrmhig 
powers  of  a  railroad  corporation  to  mortgage  its  franchises  and 
property  for  merchandise,  instead  of  cash;  State  v.  Gas  Co.,  34  Ohio 
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St  581,  32  Am.  Bep.  893,  holding  that  a  charter  conferring  on  a 
corporation  sole  right  to  supply  gas  to  a  city  for  twenty  years  did 
not  exempt  It  from  futnre  legislative  control,  and  that  It  was  subject 
to  a  statute  restricting  the  price  to  be  charged  for  meters;  State  v. 
Bagle  Ins.  Co.,  BO  Ohio  St  268,  33  N.  B.  1058,  holding  a  fire  insurance 
company,  organized  under  special  charter,  before  adoption  of  con- 
stitution Is  subject  to  such  general  regulations  as  the  legislature 
may  prescribe  by  general  law  and  the  public  good  may  require; 
ZanesTllle  v.  Gas  Light  Co.,  1  Ohio  0.  0.  126,  holding  that  the  gas 
company  could  not  be  held  free  from  municipal  control  unless  such 
exemption  clearly  appeared  by  Its  charter  and  that  the  city  had 
the  right  by  ordinance  to  fix  the  price  of  gas. 

Distinguished  In  Black  y.  Delaware,  etc..  Canal  Co.,  22  N.  J.  Eq. 
402,  holding  that  the  ambiguity  which  would  vitiate  a  grant  must  be 
such  as  Is  not  removed  by  settled  rules  of  construction,  and  a  statute 
authorizing  a  company  to  transfer  Its  franchises,  but  making  no 
addition  to  them,  does  not  require  the  rule  of  strict  construction. 

9  How.  19^213,  13  L.  102,  NEVES  v.  SCOTT. 

Karrlag^  articles. —  If,  from  the  circumstances  under  which  they 
were  entered  into,  or  as  collected  from  the  face  of  the  Instruments, 
It  appears  to  have  been  Intended  that  collateral  relatives  In  a  given 
event  should  take  the  estate,  and  a  proper  limitation  Is  contained 
In  the  Instruments,  a  court  of  equity  will  enforce  the  trust  for  their 
benefit,  p.  210. 

Cited  and  principle  applied  In  McNutt  v.  McNutt  116  Ind.  558, 
19  N.  E.  121,  2  L.  B.  A.  377,  and  n.,  holding  that,  however  Informal 
the  instrument  may  be,  equity  will  give  effect  to  It  If  the  intention 
of  the  parties  Is  manifested,  and  it  Is  such  as  can  at  law  or  in 
equity  be  executed;  Lorlng  v.  Eliot  16  Gray,  573,  In  construing 
limitations  of  a  settiement  on  marriage.  In  use  of  word  **  heirs,"  ac- 
cording to  the  Intention  of  the  parties;  Sullings  v.  Blchmond,  5 
Allen,  192,  81  Am.  Dec.  744,  holding  that  a  court  of  equity  can  de- 
termine whether  the  party  seeking  to  enforce  a  trust  Is  within  the 
equity  of  the  original  contract;  Cole  v.  Society,  64  N.  H.  451,  14  AtL 
75,  holding  that  beneficial  owners,  vested  with  the  equitable  tltie, 
were  entitied  to  a  decree  against  any  one  standing  in  the  relation 
of  trustee  to  the  estate  to  vest  the  legal  titie  in  them,  or  if  estate 
had  been  sold,  that  proceeds  be  paid  to  them;  McLeod  v.  Board, 
30  Tex.  245,  94  Am.  Dec.  303,  holding  the  court  will  construe  a 
marriage  contract  so  to  carry  the  intention  of  the  parties  into 
effect  when  the  Intention  is  explicit  and  certain.  See  note  to  50 
Am.  Dec.  374,  on  distinction  in  equity  courts  as  to  the  parties  in 
whose  favor  marriage  articles  will  be  specifically  enforced. 

Distinguished  in  Triplett  v.  Bomine,  33  Gratt  656,  as  not  neces- 
sarily true  when  the  rights  of  creditors  were  involved,  and  that 
where  a  marriage  settiement  goes  beyond  the  immediate  objects  of 
the  marriage  it  is,  as  to  collaterals,  purely  voluntary. 
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A  tnurt  executed  Is  where  a  party  has  giyen  complete  directions 
for  settling  the  estate,  with  perfect  limitations;  an  executory  trust 
is  where  the  directions  are  incomplete,  and  are  rather  minutes  or 
instructions  for  the  settlement,  p.  211. 

The  following  citing  cases  affirm  the  foregoing:  Neeves  t.  Scott, 
13  How.  270,  271,  273, 14  L.  141,  142,  being  a  rehearing  of  same  case 
after  suggestion  of  death  of  principal  defendant,  affirming  former 
decision;  Adams  ▼.  Adams,  21  Wall  196,  22  L.  608,  construing  a 
voluntary  settlement  as  valid,  though  the  delivery  was  imperfect; 
Sullivan  T.  Sullivan,  28  Fed.  Gas.  366,  as  recognizing  the  distinction 
between  an  application  by  a  volunteer  to  a  court  of  equity  to  en- 
force  a  promise  to  create  a  trust  and  to  enforce  one  already  created; 
Gartledge  v.  Gutliif,  29  Ga.  766,  as  instance  of  an  informal  settle- 
ment which  was  an  executed  trust,  and  construing  a  trust  in  an 
antenuptial  settlement  to  provide  clothing  for  child  of  former  mar- 
riage, as  executed  and  valid;  Gorin  v.  Gordon,  38  Miss.  215,  con- 
struing an  antenuptial  as  an  executed  trust,  and  defining  its  in- 
cidents; Gushing  V.  Blake,  30  N.  J.  Bq.  701,  holding  that  equity  will 
only  direct  an  executory  trust  to  be  executed  on  a  construction  dif- 
ferent from  that  the  instrument  would  receive  in  a  court  of  law  —  if 
the  trust  is  executed  the  rules  of  law  applicable  to  legal  estates 
are  adopted;  Tlllinghast  v.  Goggeshall,  7  R.  I.  398,  defining  differ- 
ence between  trusts  executed  and  executory,  construing  a  settle- 
ment trust  under  rule  In  Shelley's  case. 

Karriage  settlement  —  lack  of  trustee. —  The  same  effect  win 
be  given  an  instrument  as  a  settlement,  when  made  only  between 
the  parties  themselves,  and  each  one  will  be  regarded,  so  far  ss 
may  be  necessary  to  effectuate  their  intent,  as  holding  their  sev- 
eral estates  as  trustees  for  the  uses  of  settlement,  p.  212. 

Gited  and  principle  applied  in  Walker  v.  Walker,  9  Wall.  753,  19 
L.  818,  holding  a  husband  may  be  a  trustee  for  his  wife,  and  can  be 
compelled  to  account  for  her  property,  which  he  has  received; 
Walker  v.  Beal,  3  Gllff.  168,  F.  G.  17,066,  holding  that  gifts  from 
husband  to  a  wife  may  be  supported  as  her  separate  property,  if 
not  prejudicial  to  creditors,  even  without  the  intervention  of  trus- 
tees; Ragsdale  v.  Harnett,  10  Ind.  App.  486,  37  N.  B.  1111,  holding 
that  in  seeking  for  the  intention  of  the  parties,  courts  will  look  not 
only  to  the  letter  of  the  instrument,  but  to  its  general  scope  and  pur- 
pose, and  the  conditions,  situation  and  circumstances  surrounding 
the  parties;  Gole  v.  Society,  64  N.  H.  450,  14  AtL  76,  treating  an 
antenuptial  contract  as  a  marriage  settlement,  complete  in  itself, 
there  being  no  trustee.  See  note  to  60  Am.  Dec  373,  on  marriage 
settlements. 

Miscellaneous. —  Ball,  etc.  Wagon  Go.  v.  Aurora,  etc^  Ins.  Go., 
20  Fed.  236,  erroneous  citation. 
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9  How.  213-235  and  661-664,  13  L.  109,  WITHERS  v.  GRBBNB. 

Iteud. —  Failure  of  consideration  where  firand  has  occurred  in 
the  obtaining,  or  in  the  performance  of  contracts,  or  where  there 
has  been  a  failure  of  consideration,  total  or  partial,  or  a  breach  of 
warranty,  fraudulent  or  otherwise,  all  or  any  of  these  facts  may  be 
relied  on  as  a  matter  of  defense,  p.  230. 

The  following  citing  cases  apply  this  rule:  Van  Buren  y.  Digges, 
11  How.  476,  13  L.  777,  restating  the  rule  as  to  the  proof  incumbent 
on  a  claimant  under  a  contract  calling  for  compensation  for  th^ 
performance  of  conditions,  and  rights  of  defense  in  same  case; 
Winder  v.  Caldwell,  14  How.  444,  14  L.  491,  allowing  proof  of  delay 
in  execution  and  defective  quality  of  material,  in  action  on  bufld- 
er's  contract;  Zimpelman  y.  Hlpwell,  54  Fed.  853,  2  U.  S.  App.  568, 
holding  court  should  direct  verdict  for  plaintiff  when  defendant 
failed  to 'sustain  allegations  of  failure  of  title,  or  eviction  by  supe- 
rior title,  in  action  of  note  for  balance  of  purchase  money;  Wheat  y. 
Dotson,  12  Ark.  706,  715,  holding  a  partial  failure  of  consideration 
is  the  subject  of  recoupment,  when  it  is  in  the  quality  or  quantity 
of  the  subject,  otherwise  when  there  is  a  partial  failure  in  title; 
Keller  v.  Vowell,  17  Ark.  447,  holding  defense  of  partial  failure  of 
consideration  may  be  interposed  to  a  note  or  bond  when  the  facts 
are  specially  pleaded,  or  set  out  by  way  of  recoupment;  Rotan  v. 
Nichols,  22  Ark.  247,  construing  a  special  plea  in  bar  as  insufficient, 
for  failure  to  aver  total  failure  of  consideration  and  return  or  offer 
to  return  the  article,  but  sufficient  as  setting  up  matter  for  recoup- 
ment founded  on  breach  of  warranty;  LiUey  v.  Randall,  3  Colo.  302, 
303,  holding,  in  case  of  fraudulent  representation  as  to  quality, 
vendee  might  rescind  sale,  or  retain  and  recover  damages  for  the 
fraud;  Martin  v.  Bartow  Iron  Works,  35  6a.  325,  holding,  in  action 
on  a  single  bill,  defendant  may  plead  either  total  or  partial  failure 
of  consideration;  Hutt  v.  Bruckman,  55  111.  447,  in  action  to  recover 
possession  of  chattels  on  which  there  was  a  warranty,  which  vendor 
had  retaken  to  satisfy  balance  of  unpaid  purchase  money,  a  repli- 
cation that  damages  for  breach  of  the  warranty  equalled  the  bal- 
ance due,  held  good;  Graham  v.  Wilson,  6  Kan.  497,  in  action  on 
note  given  for  land,  it  is  a  good  defense  that  sale  was  brought 
about  by  fraudulent  representations,  and  the  damage  shown  will  be 
a  defense  pro  tanto;  Groff  v.  Hansel,  33  Md.  165,  in  action  on  notes 
given  on  purchase  of  a  patent,  defense  of  false  representations  by 
vendor  as  to  usefulness  of  the  invention;  Davis  v.  Wait,  12  Or.  428, 
holding  partial  failure  of  consideration  may  be  set  up  to  an  action 
on  a  bill  of  exchange,  and  defendant  may  recoup  his  damages, 
though  they  be  unliquidated;  Hogg  v.  Gardwell,  4  Sneed,  158,  affirm- 
ing rule,  doubting  whether  the  defense  could  be  relied  on  under 
the  general  issue  without  special  plea,  and  saying  it  was  better  prac- 
tice to  plead  it  to  avoid  surprise;  Columbia  Accident  Ass.  v.  Rockey, 
93  Ya.  684,  25  S.  E.  1010,  holding  the  common-law  right  of  recoup- 
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ment  was  not  impaired  by  the  code  provisions,  allowitig  plea  of 
equitable  set-off,  but,  in  addition,  the  statute  permitted  defendant 
to  recover  any  damages  he  conld  prove  in  excess  of  damages 
claimed  by  plaintiff. 

Distinguished  in  Arthurs  v.  Hart,  17  How.  16,  15  L.  34,  holding 
that  the  defense  of  partial  faflure  in  consideration  was  only  avails 
able  as  between  the  original  parties,  but  could  not  be  raised  in  an 
action  by  a  bona  fide  assignee  for  value  of  a  note  against  the  Ac< 
ceptor. 

Pleas  in  bar  are  not  construed  with  the  severity  applied  to  pleas 
dilatory.  If,  by  rational  intendment,  they  meet  the  cause  of  action, 
they  are  deemed  sufficient.  If  their  structure  merely,  and  not 
their  substance,  is  to  be  assailed,  it  must  be  done  by  special  de- 
murrer, p.  231. 

Cited  and  principle  applied  in  Willcinson  v.  Pomeroy,  9  Blatchf. 
514,  F.  G.  17,674,  holding,  in  action  for  breach  of  promise  of  mar- 
riage, that  matter  not  pleadable  in  bar,  but  which,  if  pleadable  at 
all,  would  be  in  mitigation  of  damages,  could  be  admitted  under 
plea  of  the  general  issue,  as  evidence  showing  an  equitable  de- 
fense; Wheat  V.  Dotson,  12  Ark.  708,  holding  the  defense  of  partial 
failure  of  consideration  may  be  set  up  by  special  sworn  plea  under 
State  law,  as  well  in  actions  on  specialty,  as  in  other  actions; 
Lownes  v.  Brown,  22  Ark.  360,  on  pleas  in  bar,  the  courts  will 
render  such  judgment  as  they  think  proper,  on  pleas  in  abatement, 
only  that  prayed  for  by  the  party.  Cited  in  dissenting  opinion  in 
Jones  V.  Streeter,  8  Fla.  85,  majority  holding  a  plea  of  failure  of 
consideration  bad  for  defective  statement  of  facts,  it  should  have 
been  alleged  expressly. 

Sales  —  Warranty. —  A  purchaser  may  retain  the  property,  and 
either  sue  on  it,  or  defend  on  the  ground  of  difference  between  the 
true  and  pretended  value  of  the  property.  He  is  not  bound  to  give 
immediate  notice,  nor  to  tender  a  return  of  the  property,  p.  232. 

The  following  citing  cases  affirm  and  apply  the  principle:  Lyon 
V.  Bertram,  20  How.  154,  15  L.  850,  stating  the  principles  of  de- 
fense of  breach  of  warranty,  that  vendee  may  receive  the  article 
and  bring  a  cross-action  for  breach,  or,  without  bringing  cross- 
action,  use  the  breach  in  reduction  of  damages  in  vendor's  action 
for  the  price;  Dushane  v.  Benedict,  120  U.  S.  639,  30  L.  811,  7  S.  Ct 
699,  in  an  action  for  goods  sold  and  delivered,  defendant  may,  under 
a  plea  of  Judgment,  prove  damages  resulting  from  breach  of  war- 
ranty or  fraudulent  representation  of  quality;  Memphis  v.  Brown, 
1  Flipp.  226,  F.  G.  9,415,  holding  that  acceptance  and  use  of  munlcl- 
p&l  bonds  by  a  city  contractor,  to  whom  they  were  issued  in  part 
payment,  was  no  waiver  of  a  right  to  damages  for  failure  to  pro- 
vide the  funds  necessary  for  their  payment  (note  this  was  over- 
ruled in  S.  C,  20  Wall.  318,  22  L.  271);  Boggs  v.  Wann,  58  Fed.  686, 
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687,  sustaining  defense,  In  action  on  notes  for  purchase  money,  of 
false  representation  of  value  of  mining  stock,  and  that  if  the  prop- 
erty was  valueless,  re-tended  of  the  stock  was  a  needless  formality, 
and  if  there  vms  only  a  partial  failure  of  consideration,  defendant 
could  reduce  the  recovery,  pro  tanto;  Wilson  v.  Pauly,  72  Fed.  133, 
37  U.  S.  App.  642,  sustaining  right  of  defendant  in  action  on  notes 
for  purchase  money,  to  seek  deduction  of  damages  resulting  from 
fraudulent  representations,  and  that  no  rescission  of  the  contract 
was  required;  Williams  v.  Miller,  21  Ark.  472,  sustaining  plea  of 
unsoundness,  and  not  value,  in  action  for  balance  of  purchase 
money,  without  averring  offer  to  return  and  rescind  contract;  Plant 
v.  Condit,  22  Ark.  458,  459,  460,  restating  modes  of  defense  in  ac- 
tion for  purchase  money  for  a  warranted  article,  or  when  seller 
makes  false  representations  as  to  soundness,  reviewing  authorities; 
Weed  V.  Dyer,  53  Ark.  159,  13  S.  W.  594,  holding  a  failure  to  notify 
vendor  of  a  breach  of  warranty  will  not  defeat  vendee's  rights  of 
recoupment;  Shimp  v.  Seidel,  6  Houst.  426,  explaining  the  doctrine 
of  recoupment  as  recognized  in  State  courts,  and  that  it  need  not 
be  specially  pleaded;  Hancock  v.  Tucker,  8  Fla.  445,  holding  that 
the  rule  requiring  abandonment  of  contract  and  return  of  goods 
found  unsound,  did  not  apply  to  sale  of  property  of  no  value;  Brandt 
V.  Foster,  5  Iowa,  292,  ruling  that  a  loss  of  possession  is  a  breach  of 
the  warranty  implied  on  a  sale  of  chattels,  which  the  purchaser  may 
take  advantage  of  in  suit  for  the  purchase  money;  Blood  v.  Nor- 
thrup,  1  Kan.  40,  41,  holding,  in  suit  on  a  note,  the  consideration  for 
which  was  a  draft  which  proves  to  have  been  forged,  the  maker 
may  set  up  that  defense  without  restoring  or  offering  to  restore  the 
note;  National  Bank  v.  Peck,  8  Kan.  665,  in  action  on  notes  on  sale 
of  a  patent,  where  Jury  found  the  patent  was  worthless,  the  con* 
sideration  failed,  and  it  was  not  necessary  to  restore  or  offer  to 
restore;  Morse  v.  Moore,  83  Me.  485,  23  Am.  St  Rep.  790,  22  AtL 
366,  13  L.  R.  A.  227,  holding  the  same  rule  applies  to  sales  under 
an  executory  contract  or  by  sample;  Gillespie  v.  Torrance,  25  N.  "X. 
309,  82  Am.  Dec.  357,  holding  that  wherever  recoupment  was  al- 
lowed, distinct  causes  of  action  were  set  off  against  each  other. 
See  note  to  40  Am.  Dec.  329,  on  recoupment  for  fraud,  breach  of 
warranty  or  other  breach  of  contract  for  sale  of  chattel;  note  to 
40  Am.  Dec.  331,  on  when  goods  must  be  returned  or  a  return  ten- 
dered. 

Distinguished  in  Buchtel  v.  Mason  Lumber  Co.,  1  Fllpp.  650,  F. 
C.  2,077,  holding  that  where  a  parol  warranty  is  made  at  time  of 
a  written  contract  of  sale,  in  the  absence  of  fraud  or  mistake,  such 
a  fact  cannot  be  shown,  if  it  varies,  contradicts  or  adds  to  the 
written  contract 

Bescisaion  for  fraud  or  failure  of  consideration. —  Return  of  the 
article,  or  tender  of  return  within  reasonable  time  after  discovery 
of  the  fraud,  is  indispensable,  per  Nelson,  J.,  dissenting,  p.  662. 
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Cited  approvingly  In  GattUng  y.  Newell,  9  Ind.  578,  holding  that 
a  contract  must  be  rescinded  in  toto,  if  at  alL 

Miscellaneons. —  See  note  to  95  Am.  Dec.  289,  as  instance  of  a 
case  under  statute  placing  specialty  and  simple  contracts  on  same 
footing. 

9  How.  235-248,  13  L.  119,  BBNNER  y.  POBTBB. 

Territorial  courts. —  The  distinction  between  State  and  Federal 
jurisdiction,  under  the  Constitution,  has  no  foundation  in  territorial 
governments.  Territories  are  legislative  governments,  and  their 
courts  are  legislative  courts.  There  is  but  one  system  of  govern- 
ment or  of  laws  operating  within  their  limits,  p.  242. 

Cited  and  principle  applied  in  Baker  v.  Morton,  12  WalL  153,  20 
L.  263,  holding  that  territorial  courts  had  Jurisdiction  of  all  cases, 
whether  the  controversies,  if  they  had  arisen  in  a  State,  would 
have  been  cognizable  in  State  or  Federal  courts;  Clinton  v.  Bugle- 
brecht,  13  Wall.  447,  20  L.  662,  holding  that  the  fact  that  judges  of 
the  territorial  Supreme  Courts  are  appointed  by  the  president,  does 
not  make  their  courts  United  States  courts;  Beynolds  v.  United 
States,  98  U.  S.  154,  25  K  246,  holding  territorial  courts  have  both 
State  and  Federal  jurisdiction,  but  are  not  Federal  courts;  Mc- 
Allister V.  United  States,  141  U.  S.  181,  182,  85  L.  695,  696,  11  S. 
Ct  952,  holding  that  a  person  appointed  by  the  president,  judge  of 
the  District  Court  of  the  district  of  Alaska,  is  not  a  judge  of  a 
United  States  court;  Shlvely  v.  Bowlby,  152  U.  S.  48,  38  L.  349,  14 
S.  Ct  566,  holding  that  the  United  States,  while  they  hold  a  coun- 
try as  territory,  have  all  the  powers  both  of  national  and  municipal 
government;  Koenlgsberger  v.  Richmond  Silver  Mln.  Co.,  158  U.  S. 
48,  39  L.  892,  15  S.  Ct  754,  sustaining  jurisdiction  of  Circuit  Court 
for  South  Dakota  in  action  brought  in  territorial  District  Court 
by  a  citizen  of  that  part  of  the  territory  against  a  citizen  of  another 
State;  Steamer  Coaultlam  v.  United  States,  163  U.  S.  351,  41  L.  186, 
16  S.  Ct  1119,  holding  that  the  District  and  Circuit  Courts  men- 
tioned in  the  acts  of  1891  were  constitutional  courts,  whose  judges 
were  removable  only  by  Impeachment;  Endelman  v.  United  States, 
57  U.  S.  App.  6,  86  Fed.  459,  sustaining  validity  of  the  act  of  Con- 
gress prohibiting  importation  and  sale  of  intoxicating  liquors  In 
Alaska;  In  re  Osterhaus,  18  Fed.  Cas.  895,  896,  holding  that  the 
territorial  court  of  Wyoming  was  a  United  States  court  within  the 
meaning  of  the  act  of  May  12,  1864,  relating  to  the  crime  of  passing 
counterfeit  money;  Blackburn  v.  Wooding,  56  Fed.  547,  15  U.  S. 
App.  84,  holding  that  a  court  of  Washington  Territory  was  not  a 
court  of  the  United  States;  Territory  v.  Murray,  7  Mont  259,  15  Pac- 
149,  holding  territorial  courts  do  not  have  the  power  of  punishing 
for  contempt  under  revised  statutes,  section  725;  Braithwalte  v. 
Jordan,  5  N.  Dak.  235,  65  N.  W.  714,  31  L.  R.  A.  253,  holding  that 
an  action  on  an  admiralty  appeal  bond  was  not  a  part  of  the  original 
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case,  BO  as  to  be  within  exclusive  Jurisdiction  of  Federal  District 
Court  of  North  Dakota;  Pitts  v.  Logan  Ck).,  3  Okl.  743,  41  Pac.  592, 
holding  the  clerk  of  the  territorial  District  Court  is  accountable  only 
to  the  secretary  of  the  treasury  of  the  United  States,  and  territory 
cannot  legislate  concerning  his  fees;  Kerr  v.  WooUey,  3  Utah,  463, 
24  Pac.  833,  holding  the  Supreme  Court  of  a  territory  has  original 
chancery  jurisdiction  to  issue  injunctions;  McCann  v.  United  States, 
2  Wyo.  305,  holding  that  there  was  no  such  court,  in  the  Territory 
of  Wyoming,  as  a  District  Court  of  the  United  States;  Downes  v. 
Parshall,  3  Wyo.  427,  26  Pac.  995,  holding  that  under  revised  stat- 
utes, section  1851,  the  legislature  of  Wyoming  was  authorized  to 
legislate,  declaring  that  a  creditor,  accepting  a  dividend  from  the 
property  of  an  assignor  in  bankruptcy,  should  release  him  from 
all  further  liability  on  the  claim. 

Cited  in  dissenting  opinions  in  Territory  v.  Duffleld,  1  Ariz.  Ter. 
69,  majority  holding  that  an  indictment  charging  offense  of  resist- 
ing an  officer  in  execution  of  process,  and  also  assault  with  deadly 
weapon,  was  bad;  Mining  Co.  v.  District  Court,  7  N.  Mex.  516,  ma- 
jority holding  that  the  Supreme  Court  of  the  territory  is  an  appel- 
late court  and  may  issue  writs  of  prohibition  to  the  territorial  Dis- 
trict Courts;  Mackey  v.  Enzensperger,  11  Utah,  159,  39  Pac.  542, 
majority  sustaining  constitutionality  of  State  law  enabling  a  verdict 
in  civil  cases  to  be  rendered  by  nine  members  of  the  jury.  Cited  in 
Mormon  Church  v.  United  States,  136  U.  S.  43,  34  L,  491,  10  S.  Ct 
803,  in  discussion  of  the  legal  position  of  territories. 

On  admission  of  Florida,  the  organization  of  the  government 
became  complete.  Her  convention  was  competent  to  prescribe  the 
laws  and  appoint  the  officers  to  operate  the  government,  and  did  so 
by  adopting  the  machinery  of  the  territorial  government  for  the 
time  being,  p.  242. 

Cited  and  relied  upon  in  Calkin  v.  Cocke,  14  How.  237,  14  L.  403, 
as  to  State  of  Texas,  holding  that  the  Constitution  and  laws  of  the 
Union  were  in  force  within  the  State  as  soon  as  her  admission 
into  the  Union  took  place;  Inerarity  v.  Curtis,  4  Fla.  180,  holding 
that  the  officers  and  courts  of  the  old  system  were  continued,  but 
held  by  a  new  tenure  under  the  Constitution  of  State;  State  v. 
Meadows,  1  Kan.  96,  holding  that  effect  of  the  provision  in  the 
Constitution,  continuing  in  office  the  various  officials,  was  to  pro- 
vide against  an  interregnum,  and  was  proper,  but  State  legislature 
did  not  supersede  the  territorial  legislature  before  it  was  con- 
vened by  the  governor. 

Jurisdiction  of  territorial  courts  ceases  on  erection  of  terri- 
tory into  a  State,  and  thereafter  there  is  no  jurisdiction  in  Federal 
cases  until  Congress  extends  the  judicial  tribunals  of  the  Union 
over  it,  p.  243. 

Cited  and  followed  in  Forsyth  v.  United  States,  9  How.  576,  13 
Lk  264,  holding  that  proceedings  instituted  in  State  court  and  pend- 
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ing  indictment,  and  before  trial,  transferred  into  the  District  Court, 
before  Congress  had  made  provision  for  Federal  courts  in  the  State, 
were  without  Jurisdiction  of  the  District  Court;  Cutting  v.  Taylor, 

3  S.  Dak.  13,  51  N.  W.  950,  15  L.  R.  A.  692.  holding  that  whether 
any  particular  territorial  law  continued,  after  adoption  of  the  State 
Constitution,  depended  on  whether  or  not  it  was  obnoxious  to  any 
rule  or  provision  of  the  Constitution;  Moore  v.  Perrott,  2  Wash.  3, 
25  Pac.  906,  holding,  under  Constitution  of  State,  justices  of  the 
peace  have  no  Jurisdiction  in  causes  over  $100.  Cited,  arguendo,  in 
Larkin  v.  Saffarans,  15  Fed.  153,  as  to  power  of  Congress  to  legis- 
late retroactively,  as  by  acts  transferring  causes  in  a  territorial 
court  to  State  and  Federal  courts  on  admission  of  a  new  State; 
Sargent  v.  Kindred,  49  Fed.  488,  in  discussing  effect  of  the  act 
admitting  the  Dakotas. 

IPederal  courts. —  Congress  must,  on  admission  of  a  State  into  the 
Union,  not  only  estabUsh  inferior  courts  therein,  but  the  judges 
thereof  must  possess  the  constitutional  tenure  of  office  before  they 
can  exercise  the  Judicial  power  of  the  Union.  The  territorial  courts 
are  not  courts  in  which  the  judicial  power  conferred  by  the  Con- 
stitution can  be  deposited,  p.  244. 

Cited  and  ruling  applied  in  United  States  y.  Haskins,  3  Sawy. 
272,  F.  C.  15,322,  holding,  that  for  an  offense  against  the  United 
States,  committed  in  an  organissed  territory,  the  offender  may  be 
arrested^ in  any  district  of  the  United  States  and  removed  to  the 
territory  for  trial,  If  the  territorial  courts  have  cognizance  of  the 
offense;  Ames  v.  Railroad  Co.,  4  DHL  257,  F.  C.  324,  in  general  ex- 
amination of  the  status  of  causes  pending  in  territorial  courts  on 
admission  of  State  into  the  Union,  showing  necessity  of  action  by 
the  State  and  by  Congress;  Sargent  v.  Kindred,  49  Fed.  487,  con- 
struing the  effect  of  the  provision  for  transfer  of  causes  by  con- 
sent in  the  act  admitting  Dakota  into  the  Union;  Sanders  y.  Far- 
well,  1  Mont  602,  holding  the  District  Courts  of  the  territory  are 
not  courts  of  the  United  States,  and  have  no  jurisdiction  of  a  suit 
in  equity  between  citizens  of  the  territory;  Daniel  v.  Hutcheson, 

4  Tex.  Civ.  App.  246,  22  S.  W.  281,  holding  that  on  the  adoption  of 
the  Constitution  of  Texas  of  1869,  the  District  Courts  took  power 
to  exercise  probate  jurisdiction. 

Becords  of  territorial  courts  are  records  of  the  general  govern- 
ment, and  cannot  be  legally  taken  possession  of  without  the  assent, 
express  or  implied,  of  Congress,  p.  246. 

Cited  in  Freeborn  v.  Smith,  2  Wall.  173,  17  L.  923,  holding  that 
when,  as  on  admission  of  State  of  Nevada,  Congress  had  omitted 
to  provide  for  the  disposal  of  cases  pending  in  Supreme  Court  of 
United  States  on  appeal  or  writ  of  error,  it  might  constitutionally 
pass  a  subsequent  act  making  such  provision;  Dome  v.  Richmond 
Silver  Min.  Co.,  43  Fed.  692,  holding  the  provision  in  the  act  of 
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Congress  admitting  the  Dakotas,  for  transfer  of  canses  by  con- 
sent, applied  to  suit  by  a  citizen  of  Dakota  Territory  against  cltl- 
sen  of  another  State;  Hastings  v.  Johnson,  2  Nev.  193,  194,  holding 
that  courts  of  State  of  Nevada  had  jurisdiction  to  hear  and  deter- 
mine canses  left  pending  in  the  late  territorial  courts,  and  that 
assent  of  C!ongress  was  to  be  presumed  from  the  admission  of  the 
State. 

Distinguished  in  United  States  y.  Ritchie,  17  How.  534,  15  L. 
238,  holding  that  rule  did  not  apply  to  an  appeal  from  board  of 
commissioners  to  settle  priyate  land  claims  in  California. 

Territorial  courts. — On  admission  of  a  territory,  the  concurrence 
of  both  Federal  and  State  governments  is  required  for  the  transfer 
of  records  from  the  old  to  the  new  goyemment  The  same  rule 
applies  to  cases  pending  in  Supreme  Court  of  United  States  for 
review  on  error  or  appeal  from  territorial  courts,  belonging  to 
State  Jurisdiction,  pp.  246,  247. 

Cited  and  principle  applied  in  McNulty  y.  Batty,  10  How.  78,  80, 
13  L.  335,  336,  holding  that  in  the  absence  of  legislation  by  Con- 
gress, the  Supreme  Court  had  no  Jurisdiction  of  an  unfinished  Wis- 
consin case  belonging  to  State  Jurisdiction;  Inerarity  y.  Grlswold, 
4  Fla.  182,  holding  the  State  authorities  had  no  right  to  assume  the 
exercise  of  any  authority  over  the  records  of  the  territorial  courts, 
except  as  authorized  by  the  government  of  the  United  States; 
Carter  v.  Bennett,  4  Fla.  332,  holding  that  the  assent  of  Congress 
to  the  transfer  of  causes  was  to  be  Implied  from  the  enumeration 
of  cases  to  be  transferred  In  the  act  of  February  22,  1847;  Bralth- 
waite  y.  Power,  1  N.  Dak.  473,  474,  48  N.  W.  361,  holding  the  assent 
of  the  State  to  transfer  of  a  cause  was  to  be  assumed  from  her  ac- 
ceptance of  Statehood  under  the  enabling  act;  Merchants'  Nat  Bank 
v.  Bralthwalte,  7  N.  Dak.  368,  66  Am.  St  Rep.  658,  75  N.  W.  246, 
holding  that,  on  admission  to  statehood,  State  courts  can  Issue  exe- 
cution on  Judgments  of  former  territorial  courts  of  similar  Juris- 
diction. 

Miscellaneous. —  Taylor  v.  Place,  4  R.  I.  335,  858,  holding  an  act 
of  the  general  assembly  opening  certain  Judgments,  was  an  exer- 
cise of  Judicial  power  and  void. 

9  How.  248-261,  13  L.  125,  MASON  y.  FBARSON. 

Municipal  corporations  —  Public  officers. —  That  which  a  public 
corporation  or  ofBcer  Is  empowered  to  do  for  others,  and  it  is  bene- 
ficial to  them  to  have  done,  the  law  holds  he  ought  to  do;  but 
where  the  act  to  be  done  does  not  affect  third  persons,  and  Is  not 
clearly  beneficial  to  them,  or  the  public,  the  power  is  discretionary, 
p.  259. 

The  following  citing  cases  affirm  and  rely  upon  this  principle: 
Supervisors  v.  United  States,  4  Wall.  446^  18  L.  423,  construing 
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statute  of  Illinois  empowering  the  snperyisors  to  levy  a  special  tax 
to  pay  debts  for  which  the  ordinary  revenue  was  not  sufficient,  as 
obligatory;  United  States  v.  Thoman,  156  U.  S.  359,  39  L.  452,  15 
S.  Ct  380,  holding  where  the  word  "  may  "  Is  used  in  special  contra- 
distinction to  ''shall,"  there  is  no  reason  for  changing  the  sense, 
applied  to  Louisiana  statute  authorizing  application  of  surplus  rev- 
enue of  municipal  corporations  to  pay  indebtedness  of  former  years; 
Apperson  v.  Memphis,  2  Flipp.  372,  F.  G.  497,  restating  rule  that  the 
ordinary  meaning  must  be  presumed  as  intended,  unless  it  would 
manifestly  defeat  object  of  the  provisions,  and  construing  an  act  to 
enable  the  city  to  levy  a  tax  for  payment  of  executed  street  work; 
Bx  parte  Dyson,  8  Fed.  Gas.  217,  construing  the  provision  of  the 
act  of  1836,  empowering  the  commissioner  of  patents  to  issue  a 
new  patent  on  surrender  of  the  old  patent,  as  mandatory  as  to 
cases  coming  within  the  section;  Yeazia  v.  Ghina,  50  Me.  526,  affirm- 
ing obligation  of  cities  and  tovnis,  under  statute  of  1861,  to  provide 
for  the  support  of  the  families  of  resident  volunteers  In  their  ab- 
sence, whenever  they  may  stand  in  need  of  assistance;  Sifford  v. 
Morrison,  63  Md.  18,  holding  the  provision  in  section  1,  article  91 
of  the  code,  that  the  Orphans'  Gourt  may  require  counter  security 
to  be  given  by  an  executor  or  administrator,  is  mandatory;  Hugg 
V.  Gamden,  39  N.  J.  L.  622,  holding  that,  where  a  city  charter  em- 
powers the  council  to  sell  lands  of  delinquent  taxpayers  for  taxes, 
the  words  are  mandatory,  not  discretionary;  Johnston  v.  Pate,  95  N. 
G.  71,  ruling  that  the  provisions  of  section  473  of  the  code,  em- 
powering the  court  to  suspend  execution  on  petition  of  defend- 
ant, are  mandatory;  King  Real  Estate  Assn.  v.  Portland,  23  Or.  204, 
31  Pac.  483,  holding  that  the  section  of  city  charter,  granting  power 
to  the  council  itself  to  apportion  the  cost  of  constructing  sewers,  or 
in  its  discretion  to  appoint  assessors  in  its  stead  for  that  purpose, 
was,  as  to  the  appointment  of  assessors,  discretionary,  not  ob- 
ligatory; Bell  V.  Galdwell,  107  Pa.  St  48,  holding,  in  an  action  of 
ejectment,  the  statute  allowing  a  landlord  claimant  to  become  a 
party  defendant,  was,  unless  the  effect  would  be  to  cause  unreason- 
able delay,  mandatory,  and  his  petition  could  not  be  refused;  Ar- 
nold V.  Mayor  of  Pawtucket  (R.  I.),  41  Atl.  578,  in  act  incorporating 
a  fire  district,  the  exercise  of  powers  in  which  the  inhabitants  of 
district  are  beneficially  Interested,  is  mandatory,  though  language 
of  statute  is  permissive;  Wendel  v.  Durbln,  26  Wis.  392,  holding 
the  statute  requiring  Indorsement  on  summons  of  date  of  service,  is 
mandatory  and  service  is  not  complete  without  such  indorsement 

Gited  a]^o  in  dissenting  opinion  In  Atlantic  Gity  Water  Works 
V.  Read,  50  N.  J.  L.  671,  672,  15  AtL  13,  majority  holding  that  a 
statutory  power  enabling  a  municipality  to  provide  a  water  sup- 
ply, did  not  authorize  a  contract  when  the  ordinance  fixing  the 
yearly  appropriation  made  no  provision  for  water.  See  notes  to  9 
Am.  Dec.  283,  and  15  Am.  Dec.  467,  as  to  construction  of  word 
*'  may  "  In  statutes. 
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Distinguished  and  limited  In  Thompson  v.  Roe,  22  How.  434,  16 
L.  391,  holding,  nnder  charter  of  city  of  Washington,  It  was  not  a 
condition  to  validity  of  sale  of  nnlmproved  land  for  taxes,  that 
personal  estate  of  owner  should  have  been  exhausted  by  distress. 

Where  a  tax  title  Is  to  be  made  out  under  a  law.  It  must  be  done 
In  all  material  particulars  fully  and  clearly,  and  the  purchaser  must 
show  a  rigid  compliance  with  all  the  material  requisitions  of  the 
law  under  which  the  sale  was  made,  p.  260. 

Cited  and  rule  applied  in  Dorrance  v.  Raynsford,  67  Ck)nn.  6,  52 
Am.  St.  Rep.  267,  34  AtL  707,  as  to  the  requirements  to  support  a 
title  under  a  sale  by  an  administrator;  Barber  Asphalt  Paving  Go. 
V.  Edgerton,  125  Ind.  461,  25  N.  E.  437,  holding  statutes  granting 
to  municipal  corporations  powers  which  Involve  the  Imposition  of 
burdens  on  private  property  are  to  be  strictly  construed,  failure 
to  perform  a  condition  precedent  renders  the  proceeding  void;  Scott 
V.  Babcock,  3  G.  Greene,  143,  holding  proof  of  regularity  In  pro- 
cedure devolves  on  the  person  claiming  under  a  tax  deed;  Laraby 
V.  Reld,  3  G.  Greene,  420,  holding,  as  to  a  tax  title,  no  legal  presump- 
tions or  Intendments  are  favored,  evidence  is  allowed  to  rebut  the 
prima  facie  case  made  by  the  tax  deed;  Turner  v.  Smith,  18  Gratt. 
836,  avoiding  a  certificate  of  a  tax  sale  which,  on  its  face,  showed 
a  prima  facie  case  of  sale  without  authority  which  the  party  re- 
lying on  it  could  not  rebut 

9  How.  261-262,  13  L.  130,  STRADER  v.  BALDWIN. 

Supreme  Court  has  no  power  to  review  the  Judgment  of  a  State 
court,  afllrmlng  a  title,  right,  privilege,  or  exemption  claimed  under 
an  act  of  Congress,  p.  262. 

Ruling  affirmed  in  the  following  citing  cases,  denying  the  power 
of  review:  Calcote  v.  Stanton,  18  How.  245,  15  L.  349,  as  to  an 
appeal  from  an  order  of  State  court  dismissing  a  bill  to  set  aside  a 
discharge  of  a  bankrupt  under  the  national  bankrupt  act;  Roose- 
velt V.  Meyer,  1  Wall.  517,  17  L.  502,  as  to  an  appeal,  when  the 
record  showed  only  that  a  statute  was  drawn  in  question,  and  that 
the  decision  was  in  favor  of  the  statute,  and  of  the  rights  set  up 
by  the  party  relying  on  it;  Missouri  v.  Andriano,  138  U.  S.  501,  34 
L.  1014,  11  S.  Ct  387,  as  to  writ  of  error  to  review  decision  of  State 
court,  in  action  to  try  title  to  office  of  sherifT  in  favor  of  one  claim- 
ing right  under  the  naturalization  laws;  McCormick  v.  Bank,  165  XT. 
S.  546,  41  L.  820,  17  S.  Ct.  435,  as  to  decision  In  favor  of  a  national 
bank  defending  an  action  by  a  lessor  of  a  lease  made  to  the  bank 
before  it  was  authorized  to  do  business,  relying  on  the  national 
bank  act 


9  How.  263-279  Notes  on  U.  S.  Beports.  S^ 

9  How.  26^-279,  13  L.  131,  BRABSTON  v.  GIBSON. 

Set-oif. —  Under  statate  of  MisslsBippi,  in  action  by  assignee  of 
a  note,  the  defendant  is  to  be  allowed  the  benefit  of  all  set-ofTs  pos- 
sessed against  the  same  preyious  to  notice  of  the  assignment,  p. 
278. 

Cited,  as  instance  of  statute  law  authorizing  set-offs,  in  Leavitt 
y.  Peabody,  62  N.  H.  193,  holding,  in  an  action  by  indorsee  in  good 
faith  for  yalue  of  an  oyerdue  promissoiT  note,  the  maker  cannot 
set  ofT  debts  due  to  him  from  the  payee. 

Bills  and  notss. —  In  action  by  indorsee  against  maker  of  a  note, 
demand  at  place  of  payment  need  not  be  ayerred  or  proyed  on 
trial,  if  the  maker  was  at  the  place  of  payment  with  the  money,  it 
is  a  matter  of  defense,  p.  279. 

Cited  and  ruling  applied  in  Superior  City  y.  Ripley,  138  U.  S.  98, 
34  L.  910,  11  S.  Ct  289,  holding,  where  the  acceptance  of  a  city  was 
a  promise  to  pay  in  city  warrants,  no  allegation  of  demand  and  re- 
fusal to  pay  In  warrants  was  necessary,  the  burden  of  proof  of 
payment  or  tender  was  on  the  defendant;  Kendall  y.  Badger,  1 
McAll.  523,  F.  C.  7,691,  holding,  in  action  by  payee  against  maker 
of  a  promissory  note,  if  maker  was  ready  at  time  and  place,  it  Is  a 
matter  of  defense  to  be  pleaded  and  proyed;  Rust  y.  Reiyes,  24  Ark. 
362,  ruling  that  no  demand  against  the  maker  of  a  note  need  be 
ayerred  or  proyed;  Glatt  y.  Fortman,  120  Ind.  386,  22  N.  E.  301, 
holding  that  under  statute  of  Indiana,  readiness  to  pay  at  place 
designated  constitutes  a  defense  if  properly  followed  up,  but  deposit 
of  the  money  for  the  payee  does  not  discharge  the  maker  of  the 
note.    See  note  to  8  Am.  Dec.  404,  as  to  the  law  of  the  subject 

The  law  of  the  place  of  performance,  and  not  of  the  place  where 
a  contract  was  executed,  goyems.  The  indorsement  of  a  note  sub- 
jects the  indorser  to  the  obligations  imposed  by  the  law  where  the 
indorsement  was  made,  p.  277. 

Cited  and  principle  followed  in  Superyisors  y.  Galbralth,  99  U.  S. 
218,  25  L.  411,  holding  that  a  bond  to  a  railroad  company,  made 
payable  to  the  company  or  bearer  at  the  company's  agency  in  New 
York,  was  governed  by  law  of  New  York,  and  could  be  assigned  in 
blank;  Fitch  y.  Remer,  1  Biss.  339,  1  Flipp.  17,  F.  C.  4,836,  holding 
that  official  bonds,  taken  in  pursuance  of  an  act  of  Congress,  was 
an  exception  to  the  rule;  the  validity  of  a  mortgage  on  land  In 
Michigan,  given  to  secure  a  note  payable  In  New  York,  depends  on 
Michigan  law;  Gregg  v.  Weston,  7  Biss.  361,  F.  C.  5,800,  holding, 
as  to  a  note  made  and  payable  in  Indiana,  the  statute  of  the  State 
entered  into  and  became  part  of  the  note;  Sturdlvant  y.  Bank,  60 
Fed.  733,  23  U.  S.  App.  300,  holding  the  obligation  of  a  promissory 
note,  made  in  State  of  Mississippi,  but  payable  in  Tennessee,  is  to 
be  governed  by  law  of  latter  State;  Phipps  v.  Harding,  70  Fed. 
471,  34  U.  S.  App.  148,  30  L.  R.  A.  515,  holding  parties  placing  their 
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names  on  a  note  before  delivery,  to  give  credit  to  the  maker,  are 
entitled  to  notice  of  non-payment,  under  the  laws  of  the  place  of 
payment,  as  Joint  makers,  though  under  law  of  place  of  making 
they  are  considered  Indorsers. 

9  How.  280-297,  13  L.  138,  DAVIS  v.  POLICE  JURY  OF  CON- 
CORDIA. 

Treaties,  as  well  for  cessions  of  territory,  as  for  other  purposes, 
are  binding  on  the  contracting  parties,  from  the  day  they  are  signed, 
unless  otherwise  provided,  ratification  relates  back  to  the  time  of 
signing,  p.  289. 

The  following  citing  cases  affirm  and  rely  upon  the  rule:  United 
States  V.  D'Auterive,  10  How.  622,  623,  13  L.  566,  holding  a  grant  of 
land  in  Louisiana,  issued  by  France  in  1765,  was  void  as  that 
province  had  then  been  ceded  to  Spain  In  1762;  Montault  v.  United 
States,  12  How.  51,  13  L.  889,  holding  a  grant  of  land  in  Louisiana, 
made  after  the  time  of  signing  the  treaty  of  cession  to  Great 
Britain,  was  void;  United  States  v.  Bridleman,  7  Sawy.  261,  7  Fed. 
902,  and  United  States  v.  Martin,  8  Sawy.  478,  14  Fed.  820,  sus- 
taining Jurisdiction  of  the  United  States  to  punish  for  an  offense 
under  the  Indian  Intercourse  act  of  1834,  on  ground  that  the 
Umatilla  reservation  treaty  of  June  9,  1855,  though  not  ratified  till 
March  8,  1859,  was  in  fuU  force  when  Oregon  was  admitted  to 
Statehood  February  14,  1859;  McElvaln  y.  Mudd,  44  Ala.  71,  sus- 
taining validity  of  a  sale  of  slaves  made  in  good  faith  in  State,  be- 
tween the  date  of  the  proclamation  of  emancipation  and  the  close  of 
the  war;  Teaker  v.  Teaker,  4  Met.  (Ky.)  37,  81  Am.  Dec.  534,  in  con- 
sidering and  construing  the  effect  of  treaty  stipulations  with 
Switzerland  relating  to  rights  of  Swiss  citizens  to  acquire  or  hold 
by  devise  real  estate  In  Kentucky;  Donaldson  v.  Dodd,  12  Tex.  394, 
holding  the  act  of  the  consultation,  closing  the  land  offices,  took 
effect  immediately  after  its  passage,  and  titles  issued  by  general  or 
special  commissioners  thereafter  are  void;  State  v.  Bustamente,  47 
Tex.  322,  holding  the  governor  of  Tamaulipas  had  no  right,  after  the 
State  of  Texas  had  perfected  Its  claim  by  possession  to  the  territory, 
to  make  a  grant  of  land  east  of  the  Rio  Grande.  See  note  to  81  Am. 
Dec.  537,  as  to  when  treaties  take  effect 

In  a  treaty  ceding  territory.  Its  national  character  continues  for 
all  commercial  purposes,  but  full  sovereignty  for  the  exercise  of  It 
does  not  pass  to  the  nation  to  which  it  is  transferred  until  actual 
delivery.  The  exercise  of  sovereignty  by  the  ceding  country  ceases, 
except  for  strictly  municipal  purposes,  especially  for  granting  lands, 
p.  289. 

Cited  in  Trevino  v.  Fernandez,  13  Tex.  664,  holding  that  acts  o"* 
the  Mexican  authorities,  in  the  ordinary  administration  of  the  laws 
and  municipal  affairs  in  the  territory  adjoining  the  Rio  Grande  while 
it  remained  de  facto  under  their  control,  were  valid  and  binding. 


9  How.  297-335  Notes  on  U.  S.  Reports.  8i4 

9  How.  297-314,  13  L.  145.  HUMPHREYS  v.  LEGGBTX. 

Principal  and  surety  In  a  State,  where  the  liability  of  sureties  to 
an  official  bond  is  limited  to  the  amount  of  the  penalty,  a  surety  is 
entitled  to  be  relieved  in  equity  against  an  execution  on  a  judg- 
ment recovered  by  a  third  party  when  the  plea  of  puis  darrein  con- 
tinuance has  been  denied  him,  pp.  312-314. 

Cited  approvingly  and  followed  in  Leggett  v.  Humphreys,  21  How. 
71,  16  L.  52,  further  appeal  in  same  matter  affirming  the  previous 
judgment,  holding  that  sureties  are  never  held  responsible  beyond 
the  clear  and  absolute  terms  and  meaning  of  their  undertakings; 
Grim  V.  Handley,  94  U.  S.  658,  24  L.  218,  coUecting  and  reviewing 
cases,  a  judgment  at  law  was  enjoined  and  ruling  that  defendant 
must  show  a  just  defense  of  which  he  could  not  avail  himself  at 
law,  or  prevention  by  fraud  or  unavoidable  accident;  City  of  Aurora 
V.  Lindsay,  146  Mo.  520,  48  S.  W.  645,  holding  that  when  a  property- 
owner  pays  his  tax  after  being  Informed  by  the  tax  collector  after 
examining  his  books  that  there  had  been  no  suit  for  delinquent 
taxes,  the  tax  lien  is  extinguished  notwithstanding  the  claim  for 
taxes  had  become  merged  in  a  judgment;  Erie  R.  R.  Co.  v.  Ramsey, 
45  N.  T.  650,  holding  a  court  of  equity  can  enjoin  proceedings  in 
another  equitable  action  in  same  court,  and  Supreme  Court  in  one 
judicial  district  may  enjoin  proceedings  in  another  action  in  that 
court  in  another  district  Cited  in  separate  opinion  in  Kinealy  v. 
Staed,  55  Mo.  App.  183,  where  authorities  are  collected  on  the  propo- 
sition that  Circuit  Courts  could  enjoin  a  judgment  at  law  even  of  the 
Supreme  Court  of  State,  majority  holding  they  had  no  such  power. 

Distinguished  in  The  Elmira,  16  Fed.  138,  as  not  an  authority  to 
support  a  motion  to  grant  an  order  denying  a  motion  for  a  perpetual 
stay  of  execution  and  set  aside  a  levy  as  a  final  decree. 

9  How.  314-335,  13  L.  153,  LYTLB  v.  STATE  OF  ARKANSAS. 

Pre-emption  laws. —  Proof  of  entry  and  possession  need  not  be 
made  in  presence  of  land  officers.  The  commissioner,  having  power 
to  make  a  regulation  to  that  effect,  may  also  dispense  with  it 
When  the  proof  was  taken  in  presence  of  the  register  only  but  both 
officers  decided  in  favor  of  the  claim,  and  the  purchase  money  was 
received  by  the  commissioner,  this  is  sufficient,  p.  332. 

Cited  and  this  holding  affirmed  and  relied  upon  as  follows: 
Potter  V.  United  States,  107  U.  S.  129,  27  L.  331,  1  S.  Ct  527,  holding 
that  if  the  proof  is  submitted  to  the  register  one  day  and  he  Is 
satisfied,  it  may  lawfully  be  submitted  at  some  subsequent  day 
to  the  receiver  for  his  approvaL  The  oath  of  the  pre-emptor  may  be 
taken  either  before  the  register  or  receiver;  Smith  v.  United  States, 
170  U.  S.  377,  42  L.  1076,  18  S.  Ct  629,  holding  the  receiver  may  act 
at  one  time,  and  the  register  at  another,  but  both  must  act  before  the 
case  is  concluded  and  the  papers  signed;  Lytle  y.  State,  17  Ark.  643, 
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liolding  there  was  no  power  in  the  commissioner  or  in  the  secretary 
to  dispense  with  the  law  prohibiting  sale  of  public  lands  pjlor  to 
their  survey. 

Fre-emptioxi  act  of  1830  constituted  the  register  and  receiver  a 
special  tribunal  to  determine  rights  of  pre-emption  claimants  under 
it  From  their  decision  no  appeal  is  given.  If  they  act  within  their 
I)owers,  as  sanctioned  by  the  commissioner,  and  within  the  law, 
their  decision  is  final,  and  can  only  be  impeached  on  the  ground 
of  fraud  or  unfairness,  p.  382. 

The  following  citing  cases  affirm  and  rely  upon  this  holding: 
Barnard  v.  Ashley,  18  How.  44,  45,  15  L.  285,  286,  Hemp.  670,  672, 
F.  O.  1,346,  holding  that  all  the  controverted  facts  having  been 
concluded  before  the  act  of  July  4,  1836,  was  passed.  Its  construc- 
tion, as  regards  the  power  of  the  commissioner  to  review  the  de- 
cision of  the  register  and  receiver,  was  not  Involved;  Garland  v. 
Wjnin,  20  How.  8,  16  L.  802,  as  to  the  effect  of  the  decision,  and  the 
power  of  the  government  to  come  into  the  ordinary  courts 
of  Justice  in  cases  of  conflicting  claims;  O'Brien  v.  Perry, 
1  Black,  139,  17  L.  117,  holding  the  land  commissioner  had  no 
power  to  cancel  an  entry  of  a  pre-emptloner,  duly  made  under  the 
act  of  1832,  and  to  issue  a  patent  on  a  subsequent  entry  to  another 
person;  United  States  v.  The  Commissioner,  5  Wall.  565,  18  L.  693, 
holding  the  remedy  of  a  claimant  under  a  land  certiflcate  against  a 
conflicting  patent  was  by  bill  in  equity,  and  mandamus  would  not 
issue  to  compel  the  issue  of  a  patent;  Butterworth  v.  United  States, 
112  U.  S.  56,  28  L.  658,  5  S.  Ct.  28,  showing  that  under  revised 
statutes,  section  2273,  the  duties  of  the  commissioner,  relating  to  the 
decision  of  questions  of  private  rights  under  the  pre-emption  laws, 
were  quasi-Judicial,  and  subject  to  an  appeal  first  from  the  register 
and  receiver  to  the  commissioner,  and  from  his  to  the  secretary; 
Orchard  v.  Alexander,  157  U.  S.  376,  377,  39  L.  739,  15  S.  Ot.  636.  667, 
holding  the  decisions  of  the  register  and  receiver  were,  under  the  act 
of  1836  (5  Stat  107,  chap.  352),  reviewable  by  the  commissioner  of 
the  general  land  office;  Rector  v.  Gibbon,  2  McCrary,  286,  9  Fed.  18, 
holding  the  decision  of  the  commissioners  appointed  under  act  of 
1877,  in  relation  to  the  Hot  Springs  reservation,  upon  questions  of 
law  and  fact  submitted  to  them,  were  final  and  conclusive;  Bates  v. 
Herron,  85  Ala.  125,  holding  that  under  the  act  of  Congress  of 
1836,  the  commissioner  could  direct  the  cancellation  of  a  certificate 
of  entry  In  a  district  office;  Lytle  v.  State,  17  Ark.  703,  further  litiga- 
tion of  principal  case,  separate  concurring  opinion  holding  that  the 
question  of  fraud  was  impliedly  left  open  by  the  decision  in  the 
principal  case;  Plummer  v.  Brown,  70  CaL  546,  12  Pac.  465,  holding 
that  on  the  hearing  of  a  contest  the  register  and  receiver  act 
judicially,  and  his  judgment,  and  the  pateni  issued  thereon,  can- 
not be  attacked  collaterally;  Arnold  v.  Grimes,  2  Iowa,  9,  holding 
that  the  ruling  as  to  no  appeal  remained  good  until  1841,  when  an 
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appeal  was  given  to  the  secretary  of  the  treasury  by  one  whose 
claim  for  pre-emption  was  rejected;  Phillips  v.  George,  17  Kan. 
422,  holding  patents  obtained  by  fraud,  suppression  of  facts,  cor- 
ruption of  officials,  will  not  be  sustained,  but  will  inure  to  the 
parties  entitled  to  recover  the  lands;  Stinson  v.  Geer,  42  Kan.  523, 
22  Pac.  686,  holding  that  a  certificate  of  location  of  a  military  land 
warrant,  signed  by  the  proper  register,  is  prima  facie  evidence  that 
the  land  is  the  property  of  the  locator;  Wiggins  v.  Guier,  13  La. 
Ann.  359,  holding  that  though  the  action  of  the  land  department  was 
generally  conclusive  up  to  the  issuing  of  the  patent,  it  could  not  by 
its  subsequent  action  on  a  fictitious  claim,  defeat  rights  already 
vested;  Knox  v.  Pulliam,  14  La.  Ann.  131,  where  the  commissioner 
was  Induced  by  misrepresentation  to  cancel  an  entry  and  to  order 
the  land  to  be  entered  as  school  lands,  held,  the  patent  issue  under 
the  last  entry  inured  to  the  benefit  of  the  party  making  the  first 
entry;  Ludeling  v.  Vester,  20  La.  Ann.  436,  holding  courts  have  a 
right  to  look  into  conflicting  titles  and  pass  upon  their  validity; 
Copley  V.  Dinkgrave,  25  La.  Ann.  579,  580.  holding  the  court  cannot 
interfere  with  the  discretion  of  the  land  officers  in  their  transfer  of 
title,  but  the  question  whether  the  United  States  had  title  at  the 
time  of  adjudication  was  for  the  court,  and  not  for  the  officials  of 
the  land  department,  to  decide;  Marks  v.  Martin,  27  La.  Ann.  528,  to 
same  effect;  Gay  v.  Bills,  33  La.  Ann.  252,  holding  that  certificates 
of  purchase  from  the  land  office  operate  as  an  equitable  severenee 
from  the  public  domain,  and  are  sufficient  evidence,  accompanied  b^ 
possession,  to  form  basis  of  prescription  against  a  subsequent 
patentee;  Boyce  v.  Danz,  29  Mich.  151,  holding  that  except  where 
there  was  an  adverse  claim  under  the  pre-emption  laws,  there  was 
no  authority  in  the  commissioner  to  review  or  reverse  the  action  ol 
the  register  and  receiver;  Warren  v.  Van  Brunt  12  Minn.  77,  hold- 
ing that  the  right  of  reinvestigation  by  a  court  of  equity  is  not  con- 
fined to  cases  where  fraud  has  been  committed,  or  imposition  prac- 
ticed, or  where  there  has  been  no  contest;  Smiley  v.  Sampson,  1 
Neb.  69,  collecting  and  reviewing  authorities,  holding  that  the  juris- 
diction of  the  register  and  receiver  was  final,  as  to  questions  of  fact 
between  different  pre-emption  claimants,  not  as  to  questions  be- 
tween one  settler  and  the  government  and  that  their  decision  on  an 
application  ex  parte  was  not  conclusive;  Pierce  v.  Frace,  2  Wash. 
94,  97,  26  Pac.  195,  196,  holding  that  under  the  State  law,  the  holder 
of  a  final  receipt  for  entry  upon  public  lands,  in  force  and  uncan- 
celled, may  maintain  ejectment  to  protect  his  possession  there- 
under; Lamont  v.  Stimson,  3  Wis.  554,  62  Am.  Dec.  700,  where  a 
claimant  to  a  pre-emption  right  has  procured  the  decision  of  the 
land  officers  by  fraud,  the  party  Injured  may  apply  to  a  court  of 
equity,  and  the  court  can  go  behind  a  patent  and  control  the  title 
vested  by  the  patent 
Cited  also  in  dissenting  opinions  in  Button  v.  Frisble,  37  GaL  516, 
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arguendo,  as  to  effect  of  the  decision  if  claimant  had  obtained  a 
legal  Fight  by  virtue  of  occupancy  and  cultivation  before  payment; 
Chapman  v.  Qulnn,  56  Gal.  287,  as  to  finality  of  decisions  of 
officials  of  land  department  on  questions  of  fact  and  relief  in 
equity  when  decisions  were  Induced  by  misconstruction  of  law; 
Pierce  v.  Frace,  2  Wash.  102,  26  Pac.  808,  arguendo,  against  the 
I)ower  of  secretary  of  interior  to  make  rules  giving  a  right  of  review. 
See  also  note  to  20  Am.  Dec.  273,  274,  on  when  actions  of  land 
officers  are  conclusive. 

Distinguished  in  Smith  v.  Bwing.  11  Sawy.  62,  23  Fed.  745,  as  not 
decisive  of  the  question,  whether  a  final  certificate,  issued  in  due 
form  to  a  pre-emptor  or  other  purchaser  of  public  land,  was  sub- 
ject to  review  by  direct  appeal  to  the  commissioner  or  secretary, 
holding  it  was  not  so  subject,  but  that  the  government  must  seek 
redress  in  the  courts;  Eslava  v.  Boiling,  22  Ala.  739,  as  resting  on 
the  fact  that  Congress  had  invested  the  register  and  receiver  with 
power  of  deciding,  and  allowed  no  appeal,  differing  from  a  proceed- 
ing, and  2  Stat  716,  §  7,  where  the  officers  were  required  to  pre- 
pare a  report  to  submit  to  Congress. 

Public  officer  —  Liability  for  negligence. —  Where  an  individual. 
In  the  prosecution  of  a  right,  does  everything  which  the  law  requires 
him  to  do,  and  he  fails  to  attain  his  right  by  the  misconduct  or 
neglect  of  a  public  officer,  the  law  will  protect  him,  p.  333. 

The  following  citing  cases  have  indorsed  and  variously  developed 
and  applied  this  holding:  The  Yosemite  Valley  Case,  15  Wall.  88, 
89,  91,  21  L.  85-87,  holding  there  can  be  no  such  thing  as  the  ac- 
quisition of  a  right  of  pre-emption  until  the  property  Is  open  for 
sale;  Wlrth  v.  Branson,  98  U.  S.  121,  25  L.  87,  holding  that  a  party 
who  has  complied  with  all  the  conditions  which  entitle  him  to  a 
patent,  acquires  a  vested  interest,  and  Is  to  be  regarded  as  the 
equitable  owner;  Simmons  v.  Wagner,  101  TJ.  S.  261,  25  L.  911,  hold- 
ing when  lands  have  once  been  sold  by  the  government,  and  the 
purchase  money  paid,  they  are  no  longer  subject  to  entry;  Duluth, 
etc.,  R.  R.  Co.  V.  Roy,  173  U.  S.  591,  19  S.  Ct  550,  holding  that  a 
claimant  against  a  patent  must  so  far  bring  himself  within  the 
laws  as  to  entitle  him,  if  not  obstructed  or  prevented,  to  complete 
his  claim;  Taboreck  v.  B.  &  M.  R.  R.  Co.,  in  Nebraska,  2  McCrary, 
412,  13  Fed.  105,  holding  the  act  of  1876,  as  to  pre-emptors  and 
homesteaders,  does  not  apply  to  a  case  where,  prior  to  the  entry, 
the  lands  had  been  especially  granted  by  act  of  Congress,  and  had 
fully  vested  in  grantee;  Gaines  v.  Hale,  16  Ark.  22,  holding,  as  to  the 
pre-emption  acts  of  1830  and  1832,  that  where  rights  of  pre  emption 
had  accrued  under  the  act  of  1830,  they  were  not  affected  by  the  sub- 
sequent reservation  of  the  land  from  sale  by  the  act  of  April  20, 
1830;  Rector  v.  Gaines,  19  Ark.  80,  holding  that  a  pre-emption  right 
constituted  a  specific  claim  to  a  particular  tract  of  land  from  the 
first  inception  of  the  claim,  but  a  New  Madrid  certificate  constituted 
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no  claim  to  any  particular  tract  until  lawfully  located;  Harrison  T.- 
Lewis, 27  Ark.  154,  holding  that  one  who  had  entered  land  at 
private  entry,  after  it  had  been  publicly  offered  for  sale,  and  paid 
the  purchase  money  as  fixed  by  the  act,  could  not  be  deprived  of  liis 
right  to  a  patent  by  failure  of  the  land  agent  to  make  the  proper 
entries;  Oats  t.  Watts,  28  Ark.  247,  holding  that  the  act  of  registra- 
tion of  a  mortgage  was  complete  on  the  filing  thereof  of  record  in 
the  proper  office  with  the  person  in  charge,  and  payment  of  the 
fees;  Ghowning  y.  Stanfield,  49  Ark.  93,  4  S.  W.  278,  holding  that 
when  lands  are  lawfully  entered  in  the  proper  office,  the  receiver's 
receipt  for  the  full  purchase  money  is  prima  facie  evidence  that 
purchaser  has  complied  with  the  law,  and  he  thereby  acquires  a 
right  to  a  patent;  Chapman  v.  Quin,  56  Gal.  276,  affirmed  on  appeal* 
111  U.  S.  445,  28  L.  476,  4  S.  Gt  508,  holding  that  a  claimant  who 
was  prevented  from  filing  his  proof  by  a  rule  of  the  land  office, 
forbidding  such  filing  after  commencement  of  a  contest  between 
other  parties  for  same  land,  was  not  in  a  position  to  contest  the 
right  of  another  pre-emptloner  to  whom  a  patent  had  been  issued; 
Roberts  v.  Gebhart,  104  GaL  69,  37  Pac  783,  holding  that  an  at- 
tempted selection  of  lien  land  by  the  State,  not  approved  by  the 
secretary  of  the  interior,  did  not  give  the  State  any  legal  or  equi- 
table right  to  the  land;  McNee  v.  Donahue,  76  GaL  506,  18  Pac.  441, 
holding  that  a  person  who  complies  with  all  the  requisites  necessary 
to  enable  him  to  obtain  a  patent  is  to  be  regarded  as  the  equitable 
owner;  State  v.  Trustees,  20  Fla.  405,  holding  the  courts  will  not 
issue  mandamus  to  compel  trustees  to  make  a  deed  of  land  con- 
tracted for,  when  it  is  apparent  the  interests  of  other  parties  not  be- 
fore the  court  are  involved;  Fremont  and  Mills  Counties  v.  Burling- 
ton, etc.,  R.  R.  Co.,  22  Iowa,  129,  holding  if  the  acts  of  an  executive 
officer  violate  vested  rights,  though  in  the  certification  of  land  pre- 
viously granted  by  Congress  his  action  is  subject  to  review  by  the 
courts;  Gibson  v.  Chouteau,  39  Mo.  563,  holding  that  an  order  of  the 
surveyor-general,  under  instructions  from  the  commissioner  setting 
aside  a  survey  location  and  patent  certificate  for  insufficient  reason, 
were  without  authority  of  law;  Smiley  v.  Sampson,  1  Neb.  83,  hold- 
ing that  refusal  of  the  register  to  receive  and  file  a  pre-emptor's 
declaration  was  misconduct,  which  did  not  prejudice  the  pre-emptor's 
rights;  Morton  v.  Green,  2  Neb.  474,  holding  that  courts  cannot  in- 
terfere in  controversies  between  adverse  claimants  of  public  lands 
until  the  government  has  parted  with  the  legal  title;  Parker  v. 
Kuhn,  19  Neb.  396,  27  N.  W.  399,  where  a  party  has  in  due 
time  submitted  a  bill  of  exceptions  to  a  Judge  for  his  signature,  the 
delay  of  the  Judge  in  signing  will  not  prejudice  his  right  of  appeal; 
Tarpey  v.  Madsen,  17  Utah,  360,  53  Pac.  998,  holding  that  a  pre- 
emptor  who  was  prevented  from  filing  his  claim  by  failure  of  the 
land  register  to  open  his  office  within  the  time  allowed  for  filing 
claims,  did  not  lose  his  rights. 
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Cited  also  In  dissenting  opinions  In  Oaines  ▼.  Hale  and  Bector,  26 
Ark.  208,  majority  holding  that  the  acts  of  the  register  and  recelyer 
were  not  Told  and  conld  not  be  attacked  collaterally  except  in  a 
proceeding  between  the  United  States  and  the  claimant;  Button  y. 
Frlsble,  87  GaL  612,  arguendo,  that  the  effect  of  the  act  of  Ck)iigress 
of  1863  was  to  interfere  with  the  equitable  right  of  a  pre-emptioner 
who  had  partly  performed  his  conditions;  Chapman  v.  Quinn,  66 
Cal.  294,  majority  holding  that  a  claimant  prerented  from  filing  his 
proof  by  a  rule  of  the  land  office  was  not  in  a  position  to  contest 
the  right  of  another  pre-emptioner  to  whom  a  patent  was  issued. 
Cited  in  Caldwell  t.  Robinson,  69  Fed.  669,  in  discussion  of  the 
differences  in  the  statutes  as  to  the  absolute  right  to  title  given  to  a 
settler  on  compliance  with  certain  conditions.  See  note  to  12  Am. 
Dec.  667,  and  20  Am.  Dec.  276,  on  misconduct  of  land  officers. 

Distinguished  in  Ritchie  y.  Griffiths,  1  Wash.  480,  22  Am.  St  Rep. 
167,  26  Pac.  841,  12  L.  R.  A.  887,  and  n.,  holding  that  the  weight  of 
authority  was  in  fayor  of  the  view  that  the  record  can  be  relied 
upon  by  subsequent  purchasers  without  actual  notice,  and  that  con* 
structiye  notice  cannot  be  giyen  by  an  attempt  to  comply  with  the 
registration  laws;  McSorley  ▼.  Hill,  2  Wash.  643,  644,  27  Pac.  664,  as 
inapplicable  to  a  case  where  the  main  question  was  whether  the 
right  to  a  patent  did  become  vested,  and  holding  that  the  issue  of  a 
certificate  under  the  donation  law  gave  the  grantee  no  vested  right, 
where  the  commissioner  reversed  the  action  of  the  local  officers. 
Qualified  in  St  Paul,  etc,  R.  R.  Co.  v.  Sage,  71  Fed.  47,  36  U.  S.  App. 
340,  holding  that 'the  claimant  must  be  without  fault  or  negligence 
himself,  and  that  a  railroad  company  was  estopped  from  insisting 
that  its  line  was  fixed  by  the  filing  of  a  rejected  map  by  ac- 
quiescence in  the  decision  rejecting  the  map. 

Pre-emption  right,  when  covered  by  the  law,  becomes  a  legal 
right  subject  to  be  defeated  only  by  a  failure  to  perform  the  con- 
ditions annexed  to  it,  p.  883. 

Cited  and  commented  on  in  The  Yosemite  Valley  Case,  16  Wall 
91,  92,  21  Jj.  86,  87,  as  being  true  only  in  a  general  sense,  but  holding 
that  a  claim  of  pre-emption  can  never  arise  when  the  law  does  not 
provide  for  a  sale  of  the  property;  Bates  v.  Herron,  35  Ala.  123,  hold- 
ing that  a  patent  to  land  to  which  the  government  had  no  title,  or 
which  was  not  subject  to  sale,  is  void  as  an  evidence  of  title; 
Gaines  v.  Hale,  16  Ark.  24,  holding  that  when  a  right  of  pre- 
emption had  accrued,  it  was  the  duty  of  the  government  to  allow 
claimants  to  make  the  necessary  proof  and  pay  for  their  lands; 
Wynn  v.  Morris,  16  Ark.  436,  holding  that  cultivation  and  posses- 
sion being  established  was  sufficient  to  establish  a  legal  right  which 
could  only  be  lost  by  failure  to  observe  the  conditions;  Robinson  v. 
Forrest  29  CaL  320,  holding  that  a  pre-emption  claim  is  sufficient  to 
enable  the  claimant  to  question  the  validity  of  a  title  claimed  under 
the  State;  Franklin  v.  Kelley,  2  Neb.  90,  holding  that  untU  the  pre- 
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emptor  has  paid  for  the  land  all  he  has  is  a  mere  right,  he  exercises 
his  right  when  he  makes  the  purchase;  Garcia  t.  CaUender,  125  N.  Y. 
311,  26  N.  E.  284,  construing  a  covenant  giying  the  grantor  the 
"right  of  pre-emption,"  holding  that,  by  analogy  to  the  term  as 
used  in  the  pre-emption  laws,  it  was  a  first  right  to  purchase  when 
the  owner  desired  to  sell  at  the  price  specified.  Cited  in  dissenting 
opinions  in  Hutton  y.  Frisbie,  37  CaL  515,  arguendo,  that  a  pre- 
emption claim  whilst  the  proceedings  to  perfect  it  are  in  fieri  is 
recognized  by  the  goyemment  as  property;  Kahn  y.  Old  Telegraph, 
etc.,  Co.,  2  Utah,  212,  arguendo,  that  a  mining  locator  may  sue  for 
possession  and  bring  ejectment  Cited  in  general  discussion  in 
McTyer  y.  McDowell,  36  Ala.  48,  as  to  nature  and  extent  of  the 
right  of  pre-emption  whether  more  than  a  mere  priyilege,  collecting 
authorities,  pro  and  con.  See  note  to  23  Am.  Dec  4d3,  as  to  enforce- 
ment of  pre-emption  rights  against  third  persons. 

Distinguished  in  The  Yosemlte  Valley  Case,  15  WalL  93,  21  L.  87, 
showing  that  neither  a  settler  nor  any  other  person,  by  acquiring  a 
right  to  be  preferred  in  the  purchase  of  property  provided  a  sale  \b 
made  by  the  owner,  can  acquire  a  right  to  compel  the  owner  to 
sell,  or  such  an  interest  in  the  property  as  to  deprive  the  owner  of 
the  power  to  control  its  disposition;  Hartman  y.  Warren,  76  Fed. 
163,  40  U.  S.  App.  245,  holding  that  one  who  had  not  acquired  a 
right  to  a  tract  of  land  could  not  maintain  a  suit  in  equity  to  charge 
the  owner  with  a  trust  in  his  favor;  Gaines  v.  Hale  and  Rector,  2() 
Ark.  196,  holding  that,  when  the  time  for  performance  of  the  condi- 
tions had  passed,  the  claimants  could  not  make  proof  to  the  satis- 
faction of  the  receiver  and  register;  People  v.  Shearer,  30  CaL  653, 
holding  that  land  in  the  occupancy  of  a  pre-emptioner,  and  to  which 
a  pre-emption  right  has  attached,  may  be  withdrawn  by  Congress 
from  the  operation  of  the  pre-emption  laws  at  any  time  before  pay- 
ment has  been  made  for  same;  Hutton  v.  Frisbie,  37  CaL  495,  497, 
to  same  effect. 

Pre-emption  right,  under  act  of  1830,  Is  limited  to  the  quarter 
section  on  which  the  improvement  Is  made.  Less  than  a  legal  sub- 
division of  a  section  or  fraction  cannot  be  taken  by  the  occupant, 
p.  334. 

Cited  and  approved  in  Hutton  v.  Frisbie,  37  CaL  485,  489,  holding 
the  act  of  March  3,  1863,  granting  the  right  of  pre-emption  to  pur- 
chasers on  the  Soscol  Rancho  described  the  specific  land  which  each 
purchaser  from  Vallejo  was  entitled  to  enter,  and  these  were  not 
open  to  presumption. 

Grant  by  Congress  to  State  of  Arkansas,  of  land  for  the  erec- 
tion of  a  courthouse,  must  be  so  construed  as  not  to  interfere  with 
and  impair  vested  rights,  p.  335. 

Cited  in  dissenting  opinion  in  Trustees  v.  Brainard,  12  IlL  514, 
majority  holding  that  the  right  of  pre-emption  of  canal  lots  under 
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statute  of  1843,  was  limited  to  lands  on  which  claimant  had  made 
improvements.    See  note  to  Doe  y.  Stephenson,  9  Ind.  150. 

Miscellaneous. —  Cunningham  y.  Ashley,  14  How.  379,  14  L.  463, 
reyenring  S.  C,  13  Ark.  656,  as  an  adjudication  on  a  claim  of  pre- 
emption listed  as  allowed;  Lytle  y.  State,  22  How.  202,  16  L.  309, 
being  a  further  appeal  in  the  matter  of  the  principal  case;  Lytle 
y.  State,  17  Ark.  634,  further  litigation  in  princii>al  case  referring 
to  it  for  statement  of  the  facts. 

9  How.  336-^1,  18  L.  164.  BOSWELL  v.  OTIS. 

Jurisdiction  is  acquired  as  against  the  person  by  service  of  pro- 
cess; as  against  defendant's  property  within  the  court's  jurisdic- 
tion, by  certain  proceedings,  in  which  case  defendant  Is  not  per- 
sonally bound  beyond  the  property.  Whether  the  proceeding  against 
the  property  is  by  attachment  or  bill  in  chancery,  it  must  be  sub- 
stantially in  rem,  p.  348. 

In  the  Federal  courts  the  following  citing  cases  affirm  and  apply 
this  principle:  Pennoyer  y.  Neff,  95  U.  S.  724,  24  L.  569,  holding  a 
State  may  hold  property  of  a  non-resident  within  the  State  to 
satisfy  claims  of  a  citizen  against  him.  If  he  has  no  property  in 
State,  there  is  nothing  on  which  tribunals  can  adjudicate;  Heidritter 
y.  Elizabeth  Oil-Cloth  Co.,  112  U.  S.  301,  28  L.  732,  5  S.  Ct  138, 
holding  proceedings  for  forfeiture  under  the  revenue  laws  were 
in  the  nature  of  proceedings  in  rem,  and  were  valid,  though  the 
service  was  constructive;  Arndt  v.  Griggs,  134  U.  S.  324,  33  L.  920, 

10  S.  Ct.  560,  reviewing  authorities  and  holding  that  a  State  has 
power  by  statute  to  provide  for  the  adjudication  of  titles  to  real 
estate  within  its  limits,  as  against  non-residents  who  are  brought 

into  court  only  by  publication;  Mexican  Cent  B.  R.  Co.  v.  Pinkney, 
149  XJ.  S.  209,  37  L.  705,  13  S.  Ct  8^,  holding  Texas  statutes  giv- 
ing the  effect  of  a  general  appearance  to  a  special  appearance  to 
challenge  jurisdiction,  is  not  binding  on  Federal  courts  in  Texas 
80  as  to  confer  jurisdiction  over  person  of  defendant;  Shields  v. 
Coleman,  157  U.  S.  178,  39  L.  664,  15  S.  Ct  574,  holding  the  Federal 
court  had  no  power  to  appoint  a  receiver  and  take  away  the  prop- 
erty from  a  receiver  previously  appointed  by  a  State  court;  In  re 
Johnson,  167  U.  S.  124,  42  L.  104,  17  S.  Ct  737,  holding  jurisdiction 
of  the  Federal  courts  under  act  of  March  1,  1895,  as  to  courts  in 
Oklahoma,  was  acquired,  not  by  the  commission  of  an  offense,  but 
by  service  of  process  on  the  person;  The  Globe,  2  Blatchf.  431,  F. 
C.  5,483,  holding  a  proceeding  in  rem  is  an  exception  to  general 
rule,  and  binds  the  rest  without  personal  notice  to  the  party  inter- 
ested; Galpin  V.  Page,  1  Sawy.  334,  F.  C.  5,205,  holding  that  a  suit 
to  establish  an  alleged  partnership  which  had  become  dissolved 
by  death,  and  for  a  winding-up  and  distribution,  was  a  proceeding 
quasi  in  rem,  not  requiring  personal  service  on  all  parties;  Galpin 
Y.  Page,  3  Sawy.  113,  F.  C.  5,206,  holding  there  can  be  no  personal 
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judgment  on  senrlce  by  publication  against  a  non-resident  of  State, 
except  as  a  means  of  reaching  his  property,  situated  at  the  time 
within  the  State;  Dally  t.  Doe,  ft  Fed.  918,  holding  jurisdiction  over 
a  vessel  is  acquired  by  its  seisure  by  the  marshal  under  process 
of  the  court,  which  is  notice  to  all  persons  interested;  Porter  Land 
&  Water  Go.  ▼.  Baskln,  48  Fed.  328,  holding,  in  a  suit  to  establish 
a  trust  in  real  estate,  service  may  be  had  on  a  non-resident  by  pub- 
lication, though  the  bill  also  prays  an  accounting  and  other  relief; 
Single  ▼.  Scott  Paper  Mfg.  Co.,  56  Fed.  556,  557,  holding  that  Fed- 
eral courts,  sitting  in  Ohio,  may  enforce  a  State  remedy  for 
specific  performance  of  contract  to  convey  real  estate  in  that 
State,  as  against  a  non-resident,  and  may  acquire  jurisdiction  by 
constructive  service;  Lynde  v.  Oolumbus,  etc,  R.  R.  Ck>.,  57  Fed. 
997,  holding  a  decree  of  a  State  court  is  inoperative  as  to  land 
out  of  the  State;  United  States  v.  Southern  Pac  R.  R.  Oo.,  63  Fed. 
486,  holding  a  suit  to  quiet  title  to  real  estate  is  in  rem  to  the 
extent  of  settling  the  question  of  the  title  to  the  lands. 

State  court  citing  cases  relying  upon  the  syllabus  holding,  are: 
Borden  v.  State,  11  Ark.  566,  569,  reviewing  authorities,  and  hold- 
ing that  in  proceedings  against  the  person,  unless  the  court  has 
first  acquired  jurisdiction,  both  of  the  subject-matter  and  the  x»er- 
son,  it  can  render  no  valid  judgment  affecting  life,  liberty,  prop- 
erty or  reputation;  Duke  v.  State,  56  Ark.  499,  20  S.  W.  604,  rul- 
ing that  a  proceeding  to  foreclose  a  real  estate  bank  mortgage  un- 
der act  of  1861,  on  constructive  notice,  is  in  rem  and  valid;  Loaiza 
V.  Superior  Court,  85  CaL  32,  20  Am.  St  Rep.  209,  24  Pac.  712,  9 
L.  R.  A.  881,  collecting  and  reviewing  authorities,  and  sustaining 
jurisdiction  in  suit  to  rescind  a  contract  made  In  State  for  land  In 
Mexico,  as  substantially  in  rem,  and  where  service  was  by  pub- 
lication; Mitchell  V.  Ferris  &  Co.,  5  Houst  40,  holding  that  a  court 
which  renders  judgment  in  another  State,  must  have  had  juris- 
diction of  the  subject-matter  of  the  suit,  or  of  the  cause  of  ac- 
tion, and  the  defendants,  and,  if  the  proceedings  is  in  rem,  of  the 
res  itself,  or  else  It  is  not  conclusive  beyond  the  limits  of  the  State 
where  given;  Harris  v.  Pullman,  84  111.  25,  25  Am.  Rep.  419,  hold- 
ing a  decree  against  parties  who  are  beyond  the  limits  of  State,  on 
constructive  notice,  can  only  affect  property  within  jurisdiction  of 
court;  Patterson  v.  Lynde,  112  111.  206,  discussing  a  bill  by  cred- 
itors of  an  insolvent  foreign  corporation  against  stockholders  to 
compel  them  to  pay  unpaid  subscriptions  to  satisfy  a  foreign  judg- 
ment, because  it  was  Impossible  to  acquire  jurisdiction  of  the  cor- 
poration having  no  property  in  State;  Blckerdlke  v.  Allen,  157  111. 
100,  41  N.  B.  741,  29  L.  R.  A.  784,  where  a  proceeding  by  sd.  fa. 
is  Instituted  to  revive  a  judgment  against  a  non-resident,  judgment 
of  revival  is  not  valid  unless  the  non-resident  has  been  personally 
served,  or  has  not  appeared;  Eastman  v.  Wadleigh,  65  Me.  255, 
20  Am.  Rep.  697,  holding  a  judgment  of  attachment  was  a  proceed- 
ing in  rem,  good  only  against  the  particular  property  attached,  and 
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of  no  effect  as  to  the  person  of  defendant  or  his  other  property; 
Plnrede  ▼.  Leyassenr,  89  Me.  177,  36  AtL  112,  holding  that  an  action 
to  enforce  a  lien  by  attachment  on  logs  might  be  enforced,  without 
regard  to  the  ownership  of  the  logs  or  residence  of  the  debtor; 
Salem  v.  Eastern  R.  R.  Ck>.,  98  Mass.  449,  96  Am.  Dec.  660,  holding 
in  action  by  a  city  to  recover  cost  of  removing  a  nuisance,  if  the 
defendant  were  not  notified,  none  of  the  findings  or  adjudications 
bind  him;  Moore  v.  Wayne  Circuit  Judge,  55  Mich.  87,  20  N.  W.  803, 
holding  that  in  absence  of  service  on  a  non-resident  defendant,  or 
his  voluntary  appearance,  the  court  can  only  inquire  the  amount  of 
bis  obligation  to  citizens  to  ascertain  extent  necessary  to  control  dis- 
position of  the  property;  Shepherd  v.  Ware,  46  Minn.  177,  24  Am. 
St  Rep.  214,  48  N.  W.  774,  holding  State  might  authorise  an  action 
to  determine  diverse  claims  to  land,  with  constructive  or  substi- 
tuted service,  and  the  judgment  would  affect  the  property  only; 
Lantry  v.  Parker,  37  Neb.  358,  55  N.  W.  964,  holding,  under  the 
code  of  Nebraska,  a  statutory  action  of  ejectment  may  be  brought 
against  a  non-resident  and  service  obtained  by  publication;  Bast* 
man  v.  Dearborn,  G3  N.  H.  366,  holding  a  judgment  by  default 
against  one  not  an  inhabitant  of  State,  and  where  no  service  ex- 
cept by  publication,  is  not  in  personam,  and  only  affects  the  prop- 
erty attached  on  the  writ;  Sch winger  v.  Hickok,  53  N.  Y.  285,  hold- 
ing that,  under  laws  of  New  York,  a  deficiency  judgment  in  per- 
sonam against  a  non-resident  mortgagor,  who  had  neither  appeared 
nor  been  served,  was  void;  Thompson  v.  The  J.  D.  Morton,  2  Ohio 
St.  30,  59  Am.  Dec.  661,  distinguishing  between  proceedings  in  rem 
and  in  personam,  and  holding  no  personal  notice  is  required  in 
former  case;  Burtners  v.  Keran,  24  Gratt.  61,  holding  that  the 
fact  that  a  defendant  had  no  notice  of  a  suit  in  another  State,  was 
not  a  valid  objection  to  the  record  of  it  as  evidence  in  another  suit 
in  State  of  residence;  Atchison  v.  Rosalip,  3  Finn.  292,  holding  a 
suit  by  attachment  without  personal  service,  was  in  rem,  and  would 
bind  only  the  property  attached  In  hands  of  garnishee;  Bragg  v. 
Gaynor,  85  Wis.  484,  55  N.  W.  924,  21  L.  R.  A.  166,  holding  that 
debts  owing  by  a  resident  to  a  non-resident,  are  property  within 
the  State,  which  can  be  subjected  to  equitable  jurisdiction  of  State 
courts  in  action  against  the  non-resident  served  by  publication. 

Cited  also  in  dissenting  opinion  in  State  v.  Ross,  118  Mo.  53,  23 
S.  W.  203,  arguendo,  that  the  court  which  first  takes  cognizance 
of  a  case  acquires  the  right  of  control  of  the  **  res,"  which  no  other 
court  of  co-ordinate  jurisdiction  can  interfere  with. 

JnrlBdiction  having  been  acquired  against  the  person  by  service 
or  voluntary  appearance,  a  court  of  general  jurisdiction  will  settle 
the  matter  in  controversy.  But  where  a  special  jurisdiction  is 
authorized  by  statute,  even  if  excused  by  a  court  of  general  juris- 
diction, it  Is  limited  to  the  cases  enumerated  in  the  statute,  and 
the  power  of  the  court  operates  only  on  property  within  its  juris- 
diction, pp.  348,  349. 
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Cited  and  principle  applied  in  Cossitt  v.  Blscoe,  12  Ark.  98,  hold- 
ing the  allowance  and  classification  of  a  claim  of  a  creditor  by  the 
Probate  Ck)urt  is  Judicial,  and  cannot  be  set  aside  and  reclassified 
on  the  application  of  other  creditors;  Broghill  v.  Lash,  3  6.  Greene, 
362,  where  senrice  of  notice  has  been  made  by  publication,  proof 
of  due  publication,  as  required  by  statute,  must  be  made  before 
default  can  be  entered;  Seely  t.  Beid,  3  G.  Greene,  379,  holding,  if 
the  record  is  silent  as  to  service,  jurisdiction  will  be  presumed,  but 
if  it  shows  no  service,  there  is  no  Jurisdiction;  De  Elraft  v.  Barney, 
30  Fed.  Cas.  1071,  holding  that  a  personal  Judgment  or  decree,  ob- 
tained in  any  State  of  the  Union  over  a  non-resident  who  has  not 
been  served  wUh  process  within  the  State,  or  voluntarily  appeared, 
has  no  extra-territorial  validity,  and  does  not  come  within  the 
operation  of  article  IV  of  the  Constitution,  and  that  a  case  of  di- 
vorce is  embraced  within  the  principle;  Atchison,  etc.,  R.  R.  v.  Hag- 
gard, 6  Colo.  App.  94,  39  Pac.  988,  holding  that  if  defendant  Is  not 
served  and  does  not  appear,  the  case  becomes  essentially  a  pro- 
ceeding in  rem,  the  only  effect  of  which  is  to  subject  the  proiierty 
attached  to  payment  of  the  demand.  Cited  in  general  discussion 
in  Cooper  v.  Sunderland,  3  Iowa,  123,  66  Am.  Dec.  56,  on  presump- 
tions of  Jurisdiction  in  courts  of  general  and  limited  Jurisdiction, 
collecting  authorities. 

Distinguished  in  Cooper  v.  Sunderland,  3  Iowa,  129,  66  Am.  Dec. 
61,  as  not  supporting  the  doctrine  that  when  courts  of  general  Juris- 
diction exercise  a  special  and  statutory  authority,  their  acts  veill  be 
invalid  unless  the  authority  is  strictly  pursued. 

Service  by  publication.-^  Every  departure  from  the  rule  that  no 
man  shall  be  condemned  in  his  person  or  property  without  notice 
and  an  opportunity  to  make  bis  defense,  by  a  proceeding  in  rem,  in 
which  a  publication  of  a  notice  is  substituted  for  service,  should 
be  subjected  to  a  strict  legal  scrutiny;  Jurisdiction  is  not  to  be 
assumed  on  the  general  ground  that  the  subject-matter  of  the 
suit  is  within  the  power  of  the  court,  p.  350. 

The  following  citing  cases  indorse  and  rely  upon  this  doctrine: 
Baldwin  v.  Hale,  1  WaU.  233,  17  L.  534,  holding  insolvent  hivra  of 
one  State  cannot  discharge  the  contracts  of  citizens  of  another 
State;  Ray  v.  Norseworthy,  23  Wall.  136,  23  L.  118,  12  N.  B.  R.  156, 
holding  that  if  a  sale,  ordered  by  a  Federal  court  in  bankruptcy,  la 
to  pass  an  unincumbered  titie  to  property  previously  mortgaged,  it 
is  indispensable  that  the  mortgagee  have  notice  or  power  to  be 
heard;  Barle  v.  McVeigh,  91  U.  S.  510,  23  L.  401,  holding  that  un- 
der a  State  law  providing  for  service  by  posting  notice  on  usual 
place  of  abode,  a  notice  posted  on  a  house  seven  months  after  de- 
fendant had  left  it,  was  bad;  Hart  v.  Sansom,  110  U.  S.  156,  28  L. 
103,  3  S.  Ct.  589,  holding  that  a  decree  in  personam,  obtained  after 
constructive  service  by  publication,  will  not  be  recognized  out  of 
the  State  where  made,  nor  in  the  Federal  courts;  Lavln  v.  Emigrant, 
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etc.,  Bank,  18  Blatchf.  26,  1  Fed.  665,  holding  that  a  determination 
of  the  fact  of  death,  issue  of  letters  of  administration,  and  order 
for  distribution,  did  not  bind  the  Federal  courts  when  the  effect 
was  to  deprive  a  party  of  his  property  without  due  process  of  law; 
Galpin  V.  Page,  1  Sawy.  330,  F.  C.  5,205,  holding,  as  to  service  by 
publication,  that  the  determination  of  the  court  that  service  has 
been  properly  made,  is  conclusive  on  collateral  attack;  Turner  v. 
Turner,  44  Ala.  450,  holding  a  wife's  right  to  alimony  in  a  suit  for 
divorce  is  not  affected  by  a  suit  by  the  husband  in  another  State,  to 
which  she  was  made  a  party  only  by  publication;  Comer  v.  Jack- 
son, 50  Ala.  385,  holding  that  service  on  Sunday  is  merely  an  ir- 
regularity which  may  be  pleaded,  but  does  not  render  a  Judgment 
by  default  void  or  reversible;  Jones  v.  Knox,  51  Ala.  370,  holding 
when  a  bankruptcy  discharge  is  assailed  by  a  creditor  on  ground 
of  no  notice,  notice  by  publication  will  be  presumed;  Borden  v. 
State,  11  Ark.  558,  holding  that  notice,  actual  or  implied,  is  abso- 
lutely necessary  to  the  validity  of  a  judgment  against  the  person; 
Ghauncey  v.  Wass,  35  Minn.  24,  30  N.  W.  836,  holding  it  was  com- 
petent for  the  legislature  to  provide  that  an  action  to  enforce  pay- 
ment of  taxes  should  be  deemed  commenced  by  filing  the  list  and 
publishing  notice,  and  that  such  proceeding  was  due  process  of 
law;  Williams  y.  Lowe,  4  Neb.  3d8,  where.  In  a  suit  by  a  corpora- 
tion to  subject  shares  to  payment  of  an  assessment,  service  was  by 
publication,  held  the  purchaser,  after  decree  pro  confesso,  took  no 
title;  Newmarket  Bank  v.  Butler,  45  N.  H.  238,  holding  that  a 
discharge  under  insolvent  law  of  any  State,  was  no  bar  to  an  action 
on  a  debt  due  to  a  citizen  of  another  State,  who  was  not  volun- 
tarily a  party  to  the  proceedings;  McCoy  v.  Crawford,  9  Tex.  356, 
holding  that  when  the  prescribed  mode  of  personal  service  was  by 
delivering  a  copy  of  the  writ  and  petition,  service  by  reading  it  to 
defendant  was  void;  Wilson  v.  Zeigler,  44  Tex.  660,  holding  that 
the  validity  of  personal  judgments  on  service  by  publication  had 
been  unusually  recognized  within  the  jurisdiction  where  rendered; 
Garrison  v.  Cheeney,  1  Wash.  Ter.  499,  503,  holding  that  service 
of  proceedings  in  chancery  must,  under  the  territorial  law,  be  in 
the  manner  provided  by  act  of  Congress  in  force  at  the  time.  Cited 
*  in  dissenting  opinion  in  Conklin  v.  Cunningham,  7  N.  Mex.  483,  38 
Pac.  181,  majority  holding  that  State  governor  had  power  to  re- 
move a  sheriff  from  office  for  cause,  without  notice.  See  note  to 
23  Am.  Dec.  350,  on  what  demands  may  be  discharged  under  State 
Insolvent  laws. 

Distinguished  and  erroneously  cited  In  Nations  v.  Johnson,  24 
How.  203,  16  L.  631,  holding  a  party  duly  served  with  notice  in  a 
subordinate  court,  cannot,  after  appearing  and  answering  and  se- 
curing a  decree,  absent  himself  from  the  jurisdiction  of  the  ap- 
pellate court  and  complain  that  notice  of  the  appeal  was  served  by 
publication;  Beyer  v.  Trust  Co.,  63  Mo.  App.  528,  holding  that  a 
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petition  for  a  personal  Judgment  against  a  stockholder  to  attach 
dividends,  required  notice  by  summons  to  make  the  Judgment 
effectiye. 

9  How.  351-355,  13  L.  170,  UNITBD  STATES  Y.  BBIOGS. 

Statutory  construction  —  Public  lands. —  Under  act  of  1831« 
where  the  enacting  clause  was  general,  though  the  title  indicated 
that  the  intention  was  to  protect  timber  reserred  for  naval  pur- 
poses, the  cutting  of  any  description  of  timber  trees  from  public 
lands  is  indictable,  p.  355. 

Cited  and  principle  applied  in  Cutler  v.  Kouns,  110  U.  S.  728,  28 
L.  308,  4  8.  Ct  278,  as  to  statute  of  limitation  of  certain  actions, 
holding  the  general  rule  of  construction  was  subject  to  the  quali- 
fication that  general  words  would  be  construed  more  broadly 
than  si>ecific  when  necessary  to  give  effect  to  the  meaning  of  the 
legislature;  United  States  v.  Stone,  49  Fed.  850,  holding  that  a 
criminal  prosecution  may  be  maintained  for  cutting  and  remov- 
ing timber  from  public  lands  of  the  United  States  for  purposes  other 
than  the  use  of  the  United  States  navy;  State  v.  Martinez,  11  La. 
Ann.  24,  saying  that  in  a  ball  bond  it  is  not  necessary  to  describe 
the  offense  with  the  certainty  required  in  an  indictment,  and  that, 
under  statute  prohibiting  sales  to  slaves  without  their  master's 
consent,  of  specified  articles,  the  word  "commodity"  will  include 
liquor;  Bearce  v.  Dudley,  88  Me.  416,  34  AtL  261,  holding,  in  con- 
struing revised  statutes,  chapter  42,  section  6,  the  word  "timber" 
included  not  only  logs,  but  other  wood  products  suitable  for  com- 
merce or  manufacture;  State  v.  Williams,  35  Mo.  App.  548,  hold- 
ing that  playing  base  ball  on  Sundays  is  an  offense  against  the 
Missouri  Sunday  law. 

Dlstingrulshed  and  practically  denied  in  United  States  v.  The 
Helena,  5  McLean,  275,  F.  C.  15,342,  reversing  S.  C,  26  Fed.  Cas. 
255,  prescribing  what  allegations  are  necessary  to  bring  a  case  un- 
der the  statute. 

Miscellaneous. —  United  States  v.  Stone,  49  Fed.  851,  holding  that 
in  an  indictment  under  revised  statutes,  section  2461,  an  allega- 
tion of  "cutting  and  removing"  timber,  was  not  a  statement  of. 
two  offenses  in  one  count 

9  How.  356-366,  13  L.  172,  GAINES  v.  NICHOLSON^ 

Equitable  relief  —  Fraud. —  In  a  suit  to  set  aside  a  land  patent 
for  fraud,  a  decree  will  not  be  made  unless  the  fraud  alleged  Is 
established  by  the  evidence.  Fraud  is  not  to  be  presumed.  In  the 
absence  of  fraud,  the  question  is  one  of  conflicting  title  and  purely  of 
law,  p.  364. 

Cited  and  principle  applied  in  Lawrence  v.  Bowman,  McAlL  428, 
F.  C.  8,134,  holding  that  where  fraud  is  alleged  an  injunction  may 
be  granted  to  stay  the  trial  of  an  action  of  ejectment  at  law;  Biddle 
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Boggs  y.  Merced  M.  Co.,  14  Gal.  364,  holding  that  the  rights  of  a 
patentee  cannot  be  prejudiced  in  a  collateral  action  to  which  the 
patentee  is  not  a  party;  Henwood  v.  Jarvis,  27  N.  J.  Eq.  258,  hold- 
ing where  a  complainant  has  a  distinct  ground  of  equitable  relief, 
aside  from  his  defense  at  law,  he  will  not  be  obliged  to  abandon 
his  legal  defense  before  equity  will  enjoin  the  suit  at  law.  Cited 
in  dissenting  opinion  in  Gaines  y.  Rector,  26  Ark.  207,  majority  hold- 
ing that  a  judgment  based  on  a  properly  cancelled  certificate  of 
entry  will  not  be  enforced. 

School  lands. —  Under  statute  of  1803  the  title  of  Mississippi,  on 
the  extinguishment  of  the  Indian  right  of  occupancy,  became  vested, 
if  Tested  at  all,  as  soon  as  the  surveys  were  made,  and  the  sixteenth 
section  is  designated.  No  patent  is  ever  issued  for  these  school 
sections,  pp.  364,  365. 

Cited  and  ruling  applied  in  Cooper  v.  Roberts,  18  How.  179,  15  L. 
840,  as  to  reservation  of  school  lands  in  Michigan,  holding  that 
when  the  public  lands  were  surveyed  and  marked  out  the  title  of  the 
State  became  a  legal  title  (but  note  the  principal  case  left  the  very 
point  in  doubt  whether  the  title  did  or  did  not  vest  in  the  State); 
Meehan  v.  Jones,  70  Fed.  454,  holding  that  effect  of  the  treaty  of 
1863,  with  the  Chippewa  Indians,  as  to  the  reservation  "  set  apart  '* 
for  the  chief,  was  to  vest  the  title  in  him  on  selection  made  with- 
out any  need  of  further  patent;  Mlntner  v.  Shirley,  45  Miss.  iiS'\.  :^S1. 
holding  that  if,  on  account  of  a  previous  appropriation  by  the  United 
States,  the  grant  for  school  lands  cannot  take  effect  on  the  six- 
teenth section,  then  the  like  quantity  of  land  may  be  selected  else- 
where in  same  township;  Jones  v.  Madison  County,  72  Miss.  801,  18 
So.  91,  holding  that  after  a  survey  of  the  sections,  and  on  admission 
of  Mississippi  as  a  State,  the  title  and  control  of  the  sixteenth  sec- 
tion is  vested  in  the  State;  Ferry  v.  Street,  4  Utah,  534,  11  Pac.  574, 
holding  that  sections  16  and  36  of  the  townships  in  Utah 
Territory  are  not  reserved  from  sale  under  the  general  land  law, 
until  such  sections  have  been  officially  surveyed;  United  States  v. 
Elliot,  7  Utah,  392,  26  Pac.  1118,  saying  a  reservation  of  land  for 
school  purposes  is  in  effect  a  grant,  and  title  passes  as  soon  as  the 
lands  are  surveyed.  Cited,  arguendo,  In  Ross  v.  Board,  12  Wis.  43, 
that  the  claim  of  the  State  to  lien  lands  was  Ineffectual  to  pass  any 
specific  interest  until  location  or  survey. 

Indian  treaties. —  Under  the  Dancing  Rabbit  Oreek  treaty  with 
the  Choctaw  Indians,  the  persons  on  whose  behalf  reservations  were 
made  were  entitled  to  their  sections,  in  preference  to  any  other 
right  that  could  have  been  previously  acquired  under  the  govern- 
ment.   No  previous  grant  of  Congress  could  be  paramount,  p.  365. 

Cited  In  Holden  v.  Joy,  17  WaU.  247,  21  L.  535,  holding  that  the 
treaty  with  the  Cherokee  Nation  did  not  convey  the  neutral  lands, 
and  that  the  United  States  could  convey  same  by  patent;  Gaines  v. 
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Rector,  26  Ark.  183,  holding  that  the  United  States  has  the  fee- 
simple  of  the  land  occupied  by  the  Indian  tribes,  and  may  disregard 
the  Indian  right  and  convey  title  fee,  or  subject  thereto;  Land  v. 
Kelm,  52  Miss.  350,  holding  an  Indian  treaty  operates  as  a  grant  to 
the  reservee,  which  takes  effect  upon  the  particular  parcel  when 
specified  and  located,  as  completely  as  if  assigned  by  the  treaty. 

Miscellaneous. —  Yincennes  University  v.  State  of  Indiana,  14 
How.  280,  14  L.  421,  holding  that  In  principal  case  the  acts  of  Con- 
gress granting  the  land  to  the  State,  and  also  the  State  law  appoint- 
ing commissioners  to  manage  the  land  had  been  treated  as  valid  and 
constitutlonaL 

9  How.  366-372,  13  L.  177,  BARROW  V.  RSAB. 

Interest  as  damag^es. —  General  practice,  where  no  statute  or 
usage  to  the  contrary  exists.  Is  not  to  allow  interest  on  unliquidated 
damages  due  in  cases  of  ordinary  contract,  p.  371. 

Cited  in  note  to  51  Am.  Dec.  278,  on  allowance  of  Interest  in 
general. 

9  How.  872-885,  13  L.  179,  HARRISON  ▼.  YOSB. 

Statutory  construction. —  In  construing  a  penal  statute,  an 
reasonable  doubts  concerning  its  meaning  should  operate  in  favor  of 
the  respondent  Where  penalties  are  to  be  recovered,  the  proof 
must  bring  the  transaction  within  both  letter  and  spirit  of  the  law, 
and  usually  show  a  plain  breach  of  both,  p.  378. 

Cited  and  ruling  applied  in  €k>uld  ▼.  Staples,  2  Hask.  623>  9  Fed. 
162,  holding  the  penalty  for  not  depositing  ship's  papers  with  the 
consul  should  not  be  enforced,  when  the  master  was  prevented  by 
his  paramount  duty  to  the  ship,  from  going  to  a  neighboring  port 
to  the  consulate  there.  See  note  to  8  Am.  Dec  261,  on  the  rule  of 
statutory  construction  in  People  v.  Utlca  Ins.  Co.,  15  Johns.  358. 

Deposit  of  ship's  papers. —  Under  2  Stat  203,  S  2,  the  master  of  a 
ship  belonging  to  citizen  of  United  States  Is  required  to  deposit  with 
consul  his  sea  papers,  which  are  to  be  returned  to  him  only  on  his 
producing  his  clearance  from  the  proper  officer  of  the  port,  and  com- 
pliance with  the  provisions  of  the  act,  pp.  378,  379. 

Cited  and  approved  in  Seidel  v.  Peschkaw,  27  N.  J.  L.  431,  dis- 
cussing duties  of  consul,  and  holding  that  he  is  a  representative  of 
the  United  States  within  the  meaning  of  act  of  March  10,  1853,  and 
has  authority  to  administer  an  oath. 

'< Arrival''  of  a  vessel  usually  means  her  coming  into  port  for 
special  objects  of  business,  and  remaining  there  so  long  as  to  ren- 
der an  entry  of  the  vessel  requisite,  and  a  deposit  of  her  papers  with 
a  consul,  prudent  and  useful,  pp.  379,  380. 

The  following  citing  affirm  and  rely  upon  this  holding:  Marriott 
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V.  Brune,  9  How.  632,  13  L.  288,  holding  that  revenue  should  be  col- 
lected from  the  quality  or  weight  of  the  merchandise  which  arrives, 
i.  e.,  is  imported  —  nothing  is  imported  till  it  comes  within  the  limits 
of  a  port;  Waring  v.  Mayor,  etc.,  of  Mobile,  8  Wall.  120,  19  L.  345, 
holding  that  a  contract  for  purchase  of  goods,  which  were  not  to  be 
at  the  risk  of  the  purchaser  until  delivered  to  him  in  the  port,  did 
not  constitute  the  purchaser  an  importer;  United  States  v.  Ten 
Thousand  Cigars,  2  Curt  438,  F.  C.  16,450,  aflELrming  a  decree  of  for- 
feiture of  goods,  brought  into  port  without  a  manifest;  The  Cargo 
ex  Lady  Essex,  39  Fed.  767,  holding  that  a  vessel  driven  ashore  by 
stress  of  weather  has  not  "arrived"  within  the  limits  of  the  col- 
lection district;  The  Javirena,  67  Fed.  156,  30  U.  S.  App.  219,  hold- 
ing that  a  vessel  anchoring  within  five  miles  of  mainland,  for  the 
purpose  of  repairing  a  mast,  did  not  enter  a  port;  The  Coquitlam,  77 
Fed.  749,  751,  48  U.  S.  App.  113, 116,  holding  master  of  a  foreign  ves- 
sel does  not  violate  revised  statutes,  section  3109,  by  merely  bring- 
ing his  vessel  within  limits  of  United  States  casually,  and  without 
intent  to  unload  or  take  in  cargo  there.  Cited  in  dissenting  opinion 
in  Keck  v.  United  States,  172  U.  S.  464,  19  S.  Ct  265,  defining  impor- 
tation of  goods  as  complete  when  brought  within  limits  of  a  port 
of  entry  with  intention  there  to  unload. 

The  whole  statute  must  be  scrutinized  in  order  to  decide  on  the 
meaning  of  the  particular  parts,  p.  386. 

Master  of  vessel  is  not  required  to  deliver  his  papers  to  a  consul 
unless  arriving  with  a  view  to  entry  of  his  vessel  for  the  transac- 
tion of  business,  and  stopping  so  long  as  to  render  such  entry 
proper,  p.  381. 

Cited  and  qualified  in  Gould  v.  Staples,  2  Hask.  524,  9  Fed.  164, 
holding  that  if,  in  order  to  deposit  the  papers,  the  master  must  have 
been  absent  from  his  ship  for  two  nights,  the  anchorage  and  loca- 
tion being  bad,  the  requirement  was  unreasonable  and  would  not  be 
sanctioned  by  the  court 

9  How.  386-390,  13  L.  185,  HILL  v.  UNITED  STATES. 

▲  saveoreign  government  cannot,  ex  delicto,  be  amenable  to  its 
own  officers  or  agents,  employed  under  its  own  authority  for  the  ful- 
filment merely  of  its  own  legitimate  ends,  p.  389. 

Cited  and  principle  applied  in  Adams  v.  Bradley,  5  Sawy.  221,  F. 
C.  48,  holding  that  the  appearance  of  the  district  attorney  or  attor- 
ney-general, on  behalf  of  the  State,  without  express  authority  of 
law,  does  not  give  jurisdiction  over  the  State  as  defendant  in  an 
action;  Talbot  v.  Homer,  16  Gray,  432,  holding,  in  a  statute  taking 
private  property  for  public  uses,  a  provision  for  the  assessment  of 
damages  and  payment  by  warrant  from  the  governor  is  sufficient 
provision  for  compensation  to  the  owners,  although  the  State  is  not 
liable  to  be  sued;  American  Dock  Co.  v.  Trustees  of  Public  Schools. 
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32  N.  J.  Eq.  439,  holding,  on  a  suit  for  foreclosnre  of  a  mortgage, 
given  to  the  trustees  for  support  of  public  schools,  the  State  was  not 
rendered  liable  to  suit  in  another  action  without  Its  consent;  Zim- 
merman v.  Canfield,  42  Ohio  St  469,  holding  that  the  solvency  of 
the  State  and  her  municipal  subdivisions  is  presumed  in  the  absence 
of  a  showing  to  the  contrary. 

Distinguished  in  Bush  v.  United  States,  8  Sawy.  326,  13  Fed.  628, 
holding  that,  upon  a  bill  of  review  to  correct  a  decree  given  In  favor 
of  the  United  States,  process  may  be  served  on  its  attorney,  without 
any  previous  direction  of  the  court 

BcoriMtual  injunction  ac^ainst  United  States  cannot  issue  to  en- 
Join  proceeding  on  a  Judgment  obtained  by  them,  as  the  government 
is  not  liable  to  be  sued,  except  by  its  own  consent,  given  by  law,  p. 
389. 

The  following  citing  cases  make  application  of  this  principle: 
Reeslde  v.  Walker,  11  How.  290,  13  L.  700,  where  mandamus  was 
refused  to  compel  secretary  of  the  treasury  to  credit  in  account  a 
Judgment  rendered  against  United  States;  United  States  v.  Eckford, 
6  Wall.  488,  18  L.  921,  holding  where  the  United  States  is  plaintiff, 
and  defendant  has  pleaded  set-off,  no  Judgment  for  any  ascertained 
excess  can  be  rendered  against  the  government;  United  States  v. 
Thompson,  98  U.  S.  489,  25  L.  195,  holding  State  statutes  of  limita- 
tion do  not  bind  the  United  States;  United  States  v.  Lee,  106  U.  S. 
207,  227,  27  L.  177,  184,  1  S.  Ct  250,  266,  reaffirming  the  principle 
that,  except  where  Congress  has  provided,  the  government  cannot 
be  sued;  Belknap  v.  Schild,  161  U.  S.  17,  40  L.  601,  16  S.  Ct.  445,  rul- 
ing that  the  United  States  cannot  be  enjoined  from  using  a  patented 
invention,  its  officers  or  agents  are  personally  liable  though  acting 
under  orders;  United  States  v.  Duncan,  4  McLean,  629, 12  111.  541,  P. 
C.  15,003,  holding  that  United  States  liens  do  not  disturb  specific 
liens,  nor  the  forfeited  lien  of  a  Judgment  but  doubting  whether 
it  applies  to  a  general  lien;  Brlggs  v.  Light-Boats,  11  Allen,  176,  no 
action  at  law  can  be  maintained  against  the  United  States  in  their 
own  courts,  nor  will  a  bill  in  equity  lie  to  restrain  them  from  col- 
lecting a  Judgment  obtained  at  law,  even  on  the  ground  that  it  has 
since  been  paid;  American  Dock  Co.  v.  Trustees  of  Public  Schools, 
32  N.  J.  Eq.  434,  holding  that  specific  performance  of  a  contract  with 
the  State  could  not  be  compelled  by  the  courts. 

Distinguished  in  Bush  v.  United  States,  8  Sawy.  325,  13  Fed.  627, 
holding  that  a  bill  of  review  may  be  brought  to  modify  or  reverse  a 
decree  given  in  a  suit  in  equity  in  favor  of  the  United  States,  for 
errors  apparent  on  the  face  thereof. 

9  How.  390-406,  18  L.  187,  TATLOB  v.  MERCHANTS'  FIRE  INS. 
CO. 

Offer  and  acceptance  —  Insurance. —  An  offer  prescribing  the 
terms  of  Insurance  is  to  be  deemed  a  valid  undertaking  to  be  bound 
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according  to  the  terms,  if  an  acceptance  is  transmitted  In  due  course 
of  mail;  it  cannot  be  withdrawn,  unless  the  withdrawal  reaches  the 
IMLrty  before  his  reply  has  been  transmitted,  p.  400. 

The  following  citing  cases  affirm  this  rule  and  variously  apply  it: 
Patrick  v.  Bowman,  149  U.  S.  424,  37  L.  794,  18  8.  Gt  816,  holding 
when  an  offer  is  made  and  accepted,  by  posting  a  letter  of  accept- 
ance, before  notice  of  withdrawal  is  received,  the  contract  is  com- 
plete, notwithstanding  a  letter  of  revocation  has  been  mailed  be- 
fore the  letter  of  acceptance;  Paine  v.  Pacific  M.  L.  Ins.  Ck>.,  51  Fed. 
691,  10  U.  S.  App.  256,  holding  that  a  mere  proposal  for  a  life  policy 
was  not  binding  until  accepted  by  the  company;  Schultz  v.  Phoenix 
Ins.  Ck>.,  77  Fed.  394,  holding  that  where,  after  correspondence,  the 
insurers  telegraphed  offer  to  Insure  for  specified  amount,  and  nam- 
ing premium,  a  written  acceptance  of  terms,  mailed  same  day,  made 
a  completed  contract,  though  not  received  by  insurers  till  next  day 
and  in  the  interim  the  property  was  burnt;  S.  C,  on  rehearing,  80 
Fed.  343,  42  U.  S.  App.  483,  holding  that  where  the  telegram  naming 
the  terms  referred  to  specific  forms,  and  the  letter  of  acceptance  in- 
closed forms  "  which  they  trusted  would  be  satisfactory,"  there 
was  no  contract  until  the  forms  were  received  and  accepted;  Kemp- 
ner  v.  Cohn,  47  Ark.  527,  58  Am.  Rep.  779,  1  S.  W.  872,  holding  that 
an  uncommunicated  revocation  is,  in  law,  no  revocation;  State,  etc., 
Ins.  Assn.  v.  Brlnkley  Stave,  etc.,  Co.,  61  Ark.  5,  54  Am.  St  Rep.  193, 
31  S.  W.  158,  29  L.  R.  A.  713,  holding  contract  of  insurance  com- 
pleted by  application  to  local  agent,  forwarded  to  and  accepted  by 
the  company,  and  signing  and  mailing  of  policy  to  the  applicant,  and 
the  contract  is  governed  by  laws  of  the  business  domicile;  Union 
Central  L.  Ins.  Co.  v.  Pauly,  8  Ind.  App.  94,  35  N.  E.  192,  as  an 
example  of  the  rule  that  there  may  be  a  valid  and  enforceable  con- 
tract of  insurance  without  payment  or  without  a  manual  delivery  of 
the  policy;  Wheat  v.  Cross,  31  Md.  103,  104,  1  Am.  Rep.  29,  30,  hold- 
ing that,  until  notice  of  withdrawal  of  an  offer  to  sell  actually 
reached  the  intending  purchaser,  the  offer  was  continuing,  and  ac- 
ceptance thereof  completed  the  contract;  Brauer  v.  Shaw,  168  Mass. 
200,  60  Am.  St.  Rep.  387,  46  N.  B.  618,  holding,  if  an  offer  is  ac- 
cepted by  telegraph  before  a  telegram  revoking  it  has  been  sent,  the 
acceptance  being  received  before  the  revocation  of  the  offer  is  re- 
ceived the  offer  is  outstanding  when  accepted,  and  there  is  a  com- 
pleted contract,  collecting  authorities;  Wylle  v.  Bryce,  70  N.  0.  425, 
holding  that  a  promise  to  pay  a  note  presented  by  holders'  agent, 
if  holders  would  wait  a  specified  time,  was  an  offer  continuing  for 
such  reasonable  time  as  would  enable  the  agent  to  communicate  it 
to  his  principals  and  receive  their  reply;  Wallace  v.  Townsend,  43 
Ohio  St.  547,  54  Am.  Rep.  831,  3  N.  E.  604,  holding  that  until  some 
action  is  taken  on  the  basis  of  promised  subscription  it  may  be 
revoked,  death  of  the  promisor  before  the  offer  is  acted  on  revokes 
the  offer;  Haarstick  ▼.  Fox,  9  Utah,  121,  83  Pac.  253,  where  a  de- 
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ceased  had,  before  death,  made  a  written  offer  to  sell  certain  stock 
at  a  price  named,  which  offer  was  accepted,  although  the  stock  was 
not  ta  be  delivered  for  forty  days,  held,  the  sale  was  complete  on 
acceptance  of  the  offer.  See  notes  to  99  Am.  Dec  672,  and  to  32 
Am.  Rep.  40,  on  completion  of  contract  for  insurance  by  mailing  let- 
ter accepting  terms;  32  Am.  Rep.  53,  on  uncommunicated  with- 
drawal of  offer  of  no  effect 

Distinguished  in  Hollingsworth  t.  Germania,  etc.,  Ins.  Co.,  45  6a. 
297,  12  Am.  Rep.  581,  holding  that  an  offer  to  cancel  policies  on  per- 
formance of  certain  conditions  by  the  insurers,  but  which  were  not 
complied  with,  imported  no  cancellation;  Union  Central  L.  I.  Co.  y. 
Pauly,  8  Ind.  App.  96,  35  N.  E.  193,  holding  that,  under  circumstan- 
ces of  the  case,  the  company's  agent  was  justified  in  refusing  to  con- 
summate the  contract 

Offer  and  acceptance  by  correspondence. —  Knowledge  by  both 
parties  at  the  moment  they  become  bound  is  not  essential;  the  con- 
tract is  complete  on  the  transmission  of  the  acceptance  of  the  offer 
in  the  way  the  parties  themselves  contemplate,  not  at  the  time  the 
acceptance  is  received,  p.  401. 

Cited  and  principle  followed  in  Utley  v.  Donaldson,  94  U.  S.  45, 
24  L.  55,  where  parties  were  held  bound  to  sale  of  bonds,  with  im- 
plied warranty,  by  unconditional  offer  and  acceptance  by  telegraph; 
Garrettson  v.  North  Atchison  Bank,  47  Fed.  869,  holding,  where  a 
person  in  Colorado  telegraphs  to  a  bank  in  Missouri,  asking  if  it 
will  accept  a  certain  cheque,  to  which  the  bank  agrees  by  telegraph, 
the  contract  of  acceptance  was  completed  in  Missouri,  and  is  a 
Missouri  contract  See  note  to  32  Am.  Rep.  44,  on  acceptance  of 
proposals  by  mail;  note  to  55  Am.  St  Rep.  52,  on  contract  of  insur- 
ance deemed  executed  where  the  acceptance  or  mailing  took  place. 

Offer  and  acceptance  by  malL — The  unqualified  acceptance  by 
one,  of  the  terms  proposed  by  the  other,  transmitted  by  due  course 
of  mail,  is  regarded  as  closing  the  bargain  from  the  time  of  trans- 
mission of  the  acceptance,  p.  402. 

A  large  number  of  citing  cases  have  affirmed  and  followed  this 
holding.  They  are,  in  part,  as  follows:  Northwestern  Ins.  Co.  v. 
Elliott,  7  Sawy.  21,  5  Fed.  229,  holding,  when  a  life  policy  was  Is- 
sued and  forwarded  to  local  agent  in  another  State  for  delivery, 
the  validity  of  the  contract  depended  on  the  laws  of  the  State  of 
delivery;  Winterport,  etc.,  Co.  v.  The  Schooner  Jasper,  1  Holmes, 
102,  F.  C.  17,898,  where  offer  by  letter  to  sell  wood  to  master  of  a 
vesesl  was  accepted  by  letter,  held,  the  title  vested  when  the  accept- 
ance was  mailed;  In  the  Matter  of  Dodge,  9  Ben.  482,  F.  C.  3.94S, 
holding  that  a  contract  to  purchase  negotiable  paper,  offered  by  a 
New  York  agent,  was  accepted  when  the  purchaser  in  Connecticut 
mailed  his  letter;  McDonald  v.  Chemical  Nat  Bank,  174  U.  S.  620, 
19  S.  Ct  790,  holding  that  a  letter  once  mailed  could  not,  except 
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under  extraordinary  circnmstances,  be  withdrawn,  it  was  in  the 
legal  custody  of  the  officers  of  the  goTemment;  Andrews  v.  Schrei- 
ber,  93  Fed.  369,  holding  contract  completed  by  telegraphic  accept- 
ance of  offer  by  telegram;  Hartford  Fire  Ins.  CJo.  v.  Farrish,  73  IlL 
168,  holding  it  is  not  indispensable  that  a  written  policy  should  be 
issued  in  order  to  render  the  company  liable;  Haas  v.  Myers,  111 
ILL  426,  53  Am.  Rep.  635,  affirming  the  rule,  but  holding  if  anything 
else  is  left  to  be  settled  in  respect  to  an  offer  by  mail  or  telegraph, 
the  acceptance  of  the  offer  by  telegraph  will  not  complete  the  con- 
tract when  the  despatch  does  not  reach  its  destination;  Firemen's 
Ins.  Go.  y.  Kuessner,  164  IlL  280,  45  N.  E.  541,  holding  that  a  parol 
promise  to  issue  a  poUcy  upon  an  application  presented,  completes 
the  contract,  though  no  premium  is  paid;  Barr  y.  Ins.  Ck).,  61 
Ind.  495,  holding  that  under  an  agent's  contract,  made  contingent 
on  notification  of  rejection  of  offer  and  issue  of  policy,  no  notice  of 
rejection  was  received  and  no  policy  was  issued,  there  was  no  con- 
tract, and  the  company  was  not  liable;  Moore  v.  Pierson,  6  Iowa, 
293,  71  Am.  Dec.  414,  holding  as  soon  as  an  offer  by  letter  is  ac- 
cepted, the  consent  is  given,  and  the  contract  is  complete,  provided 
the  party  offering  was  then  alive;  Ferrier  v.  Storer,  63  Iowa,  487, 
50  Am.  Rep.  754,  19  N.  W.  289,  holding  where  a  proposal  is  accepted 
by  letter  the  contract  is  complete  when  the  letter  is  mailed,  pro- 
vided the  offer  is  standing  and  the  acceptance  is  made  within  a 
reasonable  time;  Security  Fire  Ins.  Oo.  v.  Kentucky  M.  &  F.  Ins. 
Co.,  7  Bush,  86,  3  Am.  Rep.  303,  sustaining  an  oral  contract  for  re- 
insurance; Hutcheson  v.  Blakeman,  3  Met  (Ky.)  82,  holding  that 
the  letter  of  acceptance,  in  order  to  create  a  binding  contract,  must 
be  unqualified,  collecting  authorities;  Phoenix  Ins.  Oo.  v.  Ryland, 
69  Md.  447,  16  Atl.  Ill,  1  L.  R.  A.  550,  distinguishing  between  con- 
tracts to  insure,  and  policies,  holding  the  former  need  not  be  attested 
by  officers  and  seals  of  the  company,  notwithstanding  clause  in  char- 
ter requiring  all  contracts  of  insurance  to  be  in  writing;  Sanborn 
V.  Firemans'  Ins.  Oo.,  16  Gray,  454,  77  Am.  Dec.  421,  to  same  point 
and  effect;  Lanz  v.  McLaughlin,  14  Minn.  75,  saying  clear  accession 
on  both  sides  to  the  same  set  of  terms  must  be  shown,  and  holding 
a  proposal  in  writing  to  sell  lands  must  be  accepted  in  writing; 
Heiman  v.  Phoenix  M.  L.  Ins.  Oo.,  17  Minn.  157,  10  Am.  Rep.  157, 
holding  that  when  the  insurer  signifies  his  acceptance  of  an  appli- 
cation for  insurance  to  the  proposer,  and  not  before,  the  minds  of 
the  parties  meet  and  the  contract  is  made;  Horn  v.  Western  Land 
Association,  22  Minn.  236,  holding' the  passage  of  a  resolution  ap- 
pointing one  as  attorney  at  a  named  salary,  and  the  plaintilTs  let- 
ter of  acceptance,  constituted  a  complete  and  consummated  con- 
tract 

Elsewhere  the  syllabus  holding  is  affirmed  and  relied  upon  as  fol- 
lows: Robertson  v.  Oloud,  47  Miss.  210,  holding  the  revocation  of 
an  agency  by  letter  becomes  operative,  as  to  agent,  from  the  time 
the  letter  is  received,  not  from  time  it  is  mailed;  Alabama  Life  Ins. 
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Go.  y.  Herron,  56  Miss.  646,  holding  acceptance  of  pr<q;>oeal  com- 
pleted by  making  ont  of  policy  and  forwarding  it  to  agents,  who  de- 
livered it,  taldng  note  for  premium;  Kelm  v.  Home  l£ntual  F.  & 
M.  Ins.  Co.,  42  l£o.  41,  07  Am.  Dec  203,  holding  the  acceptance  of  a 
proposal  to  insnre  is  the  completion  of  the  negotiation,  the  accept- 
ance relates  back  to  the  filing  of  the  application;  Lnngstrass  t.  Car- 
man Ins.  Co.,  48  Mo.  204,  8  Am.  Bep.  101,  holding  the  then  preyail- 
ing  (1871)  doctrine  was  that  the  contract  was  complete  whether 
acceptance  was  forwarded,  without  reference  to  the  time  of  its  re- 
ceipt; Day  T.  Mechanics,  etc.,  Ins.  Co.,  88  Mo.  337,  57  Am.  Rep.  423, 
holding  that  where,  by  the  terms  of  an  open  policy,  an  insurance 
could  not  be  effected  until  the  holder  gave  notice  of  shipments  of 
property  to  the  company's  agents,  deposited  in  the  mail,  the  prop- 
erty so  shipped  was  insured  under  the  policy  from  the  time  such 
notice  was  deposited;  Bgger  y.  Nesbitt,  122  Mo.  674,  43  Am.  St 
Rep.  600,  27  S.  W.  386,  holding  that  the  acceptance  must  be  uncon- 
ditional and  in  strict  accordance  with  the  proposal;  Estey  y.  Truxel, 
25  Mo.  App.  245,  holding  that  a  telegram  from  a  yendor  of  a  chattel 
to  the  purchaser,  agreeing  to  a  proposition  to  turn  it  oyer  to  a  third 
person  as  substituted  purchaser,  and  sent  while  the  chattel  was  in 
transit,  consummated  a  new  arrangement,  and  thereafter  the  chat- 
tel could  not  be  attached  by  a  creditor  of  the  original  purchaser; 
Abbott  y.  Shepard,  48  N.  H.  17,  holding  a  contract  by  letter  is  com- 
plete when  the  answer,  containing  the  acceptance  of  a  distinct 
proposition,  is  dispatched  by  mall,  if  done  with  due  diligence,  and 
before  receipt  of  intimation  that  the  offer  is  withdrawn;  Davis  v. 
insurance  Ck>.,  67  N.  H.  210,  34  AtL  464,  holding  that  policies  made 
on  application  received  by  mail,  become  complete  contracts  when 
policies  were  deposited  in  mail  to  be  forwarded  to  the  brokers  from 
whom  the  applications  were  received;  Hallock  v.  Insurance  Co.,  26 
N.  J.  li.  270,  282,  holding  that  the  act  of  the  company  in  sending  a 
policy  to  their  agent  for  delivery  was  an  overt  act,  intended  to  sig- 
nify that  the  policy  should  have  a  present  vitality;  Northampton 
Mut  L.  S.  Ina  Go.  v.  Tuttle,  4U  N.  J.  L.  479,  as  having  overruled 
previous  doctrine  of  the  necessity  of  the  communication  of  the  ac- 
ceptance to  the  proposer;  Bentley  v.  Golumbia  Ins.  Go.,  17  N.  Y. 
423,  holding  there  was  no  contract  where  the  application  was  not 
received  until  after  the  loss  had  occurred,  although  in  course  of 
transmission;  Hacheny  v.  Leary,  12  Or.  43,  holding  the  contract 
was  consummated  when  the  company  acted  on  the  proposal,  and 
issued  the  policy,  and  defining  meaning  of  **  doing  insurance  busi- 
ness "  within  statute  of  Kansas;  Otis  v.  Payne,  86  Tenn.  666,  8  8. 
W.  840,  holding  the  mailing  of  acceptance  of  offer  to  sell  land, 
properly  addressed  and  stamped,  not  Its  receipt  by  vendor,  com- 
pleted the  contract;  Blake  v.  Insurance  Go.,  67  Tex.  163,  60  Am.  Rep. 
17,  2  S.  W.  370,  holding  further,  that  an  acceptance  by  mailing  does 
not  complete  the  contract,  unless  the  letter  is  duly  posted,  1.  e.,  prop- 
erly stamped;  McGully's  Admr.  v.  Phoenix  M.  L.  Ins.  Co.,  18  W. 
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Ya.  784,  785,  789,  holding  that  where  nothing  remains  to  be  done 
the  contract  la  completed,  but  a  condition  that  a  contract  of  Insur- 
ance shall  not  take  effect  except  npon  delivery  of  the  policy,  most 
be  performed  before  the  contract  is  complete. 

See  also  note  to  98  Am.  Dec.  515,  on  when  contract  negotiated 
by  mail  or  telegraph  Is  consummated;  note  to  99  Am.  Dec  669,  on 
place  where  acceptance  of  proposal  Is  mailed  Is  place  of  contract; 
note  to  55  Am.  St.  Rep.  47,  on  letters  and  telegrams,  as  final  assent, 
determining  the  place  of  contract 

Distinguished  In  Lewis  v.  Browning,  130  Mass.  175,  showing  that, 
according  to  the  law  In  the  State,  the  contract  did  not  become  com- 
plete until  the  acceptance  reached  the  person  making  the  offer,  col- 
lecting authorities  contra;  Walllngford  y.  Home  Mutual  F.  &  M. 
Ins.  Co.,  SO  Mo.  55,  where,  after  proposal  made  for  insurance,  the 
acceptance,  stating  terms,  was  not  communicated  to  the  proposer, 
held  no  contract;  Noyes  y.  Ph<bnlx  L.  I.  Co.,  1  Mo.  App.  590,  holding 
that,  whether  agreement  specified  the  policy  was  to  run  from  the 
date  of  the  countersigning  by  the  company's  agent,  there  was  no 
contract  until  so  countersigned;  Misselhom  v.  Life  Assn.,  80  Mo. 
App.  599,  where  the  application  form  provided  for  no  contract,  until 
actual  payment  of  dues  and  delivery  of  a  signed  certificate,  held, 
there  could  be  no  recovery  if  the  person  assured  died  before  the 
certificate  was  written  and  transmitted  for  delivery;  Biatkin  v. 
Knights  of  Honor,  82  Tex.  303,  27  Am.  St  Rep.  889,  18  S.  W.  807, 
where  an  elected  member  was  required  to  be  initiated  within  a 
specified  time  after  notification  of  his  election,  and  died  before  being 
notified,  or  initiated,  held,  that  by  his  election  he  was  not  a  member 
entitled  to  rights  as  an  insured. 

Payment  of  insurance  premium. —  Transmission  of  a  cheque  for 
the  premium  by  mail,  according  to  the  directions  given,  amounts,  in 
Judgment  of  law,  to  receipt  of  the  cheque  by  the  company  or  its 
agent,  p.  403. 

Cited  and  ruling  applied  in  Home  Ins.  Go.  v.  Oilman,  112  Ind.  18, 
18  N.  B.  121,  holding  that  credit  of  the  premium  in  account  by  agent, 
or  extension  of  credit  by  agent  to  assured,  or  receipt  of  premium 
by  agent,  was  suflSlcient  to  support  the  policy;  Trager  y.  Louisiana 
Equitable  L.  Ins.  Go.,  81  La.  Ann.  289,  holding  that  a  condition  that 
the  insurance  shall  not  be  binding  until  payment  of  the  premium.  Is 
one  that  the  insurer  may  waive,  and  how  waiver  may  be  estab- 
lished; White  y.  Cionnecticut  Ins.  Ck>.,  120  Mass.  833,  holding  that  a 
proved  course  of  dealing  between  company's  agent  and  broker,  of 
accepting  the  individual  credit  of  the  latter  as  payment  of  pre- 
miums, was  sufficient  to  perfect  the  policy;  Union  Gent  L.  Ins.  Go. 
v.  Taggart,  55  Minn.  96,  43  Am.  St  Rep.  475,  56  N.  W.  580,  where  a 
company  delivered  a  policy  and  took  the  insured's  promissory  notes 
for  the  premium,  held,  they  must  be  deemed  to  have  accepted  the 
notes  as  payment;  Hallock  v.  Insurance  Co.,  26  N.  J.  L.  283,  holding 
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that  if  premium  is  tendered  with  application,  and  agent  offers  to  con- 
sider it  as  paid  until  policy  is  delivered,  it  is  to  be  deemed  as  paid 
at  time  of  tender;  Palm  v.  Medina  Fire  Ins.  Co.,  20  Ohio,  539, 
where  a  contract  has  been  made  with  agent,  and  application  with 
dei>oslt  sent  to  the  company,  the  company  is  liable,  although  the 
loss  occurs  before  the  arrival  of  the  application. 

Insurance. —  Proof  of  loss,  when  required  to  be  furnished  within 
a  reasonable  time,  is  a  condition  precedent  to  payment,  and  tf  not 
furnished,  the  objection  would  be  fatal  to  recovery,  p.  403. 

Cited  in  California  Sav.  Bank  v.  American  Surety  Co.,  87  Fed. 
123,  holding  that  a  condition  in  a  fidelity  insurance  bond  requiring 
notice  of  loss  was  a  material  stipulation,  and  a  condition  precedent 
to  recovery. 

WaiT«r  of  proof  of  loss. —  When  payment  is  resisted  on  ground 
of  no  contract,  this  operates  as  a  waiver  of  the  necessity  for  pro- 
duction of  preliminary  proof  of  loss,  p.  403. 

The  citations  collect  a  large  number  of  cases  following  this  rul- 
ing, and  others  relying  u];)on  it  in  holding  various  other  acts  to 
amount  to  a  waiver.  It  is  followed  by  Knickerbocker  Life  Ins.  Co. 
V.  Pendleton,  112  U.  S.  709,  28  L.  870,  5  S.  Ct  320,  holding  there  to 
be  such  waiver  where  the  insurer,  on  being  notified,  denies  all  liabil- 
ity; Unthank  v.  Traveller's  Ins.  Co.,  4  Biss.361,  F.  C.  16,795,  in  action 
on  accident  i>olicy,  where  the  insurer,  by  letter,  refused  payment 
on  other  grounds  than  the  omission  to  give  the  notice  required  by 
the  policy;  Norwich,  etc.,  Transportation  Co.  v.  Western  Mass.  Ins. 
Co.,  6  Blatchf.  249,  F.  C.  10,363,  34  Conn.  570,  in  an  action  on  fire 
policy,  where  insurers,  after  notice  of  loss,  and  before  plaintiffs 
were  bound  to  prevent  proofs,  denied  all  liability;  Timayenis  v. 
Union  Mutual  L.  Ins.  Co.,  22  Blatchf.  410,  21  Fed.  227,  where  in- 
surer alleged  payment  of  policy  to  a  third  party,  and  failed  to 
specify  objections  to  form  or  substance  of  an  affidavit  of  death  fur- 
nished; Bqultable  Life  Ass.  Soc  v.  Winning,  58  Fed.  546,  19  U.  S. 
App.  173,  holding  that  a  declaration  of  intention  to  forfeit  a  life 
policy,  if  premium  were  not  paid,  and  after  default  a  declaration 
of  forfeiture  and  entry  on  the  books  as  lapsed,  were  comi>etent  to 
establish  waiver;  Insurance  Co.  v.  Johnson,  70  Fed.  796,  37  U.  S. 
App.  413,  where  a  marine  insurer  rejected  an  abandonment  with  an 
offer  of  any  required  further  assurance  of  title;  Firemans'  Ins.  Co. 
V.  Crandall,  83  Ala.  15,  holding,  that  if  underwriters  mean  to  Insist 
on  formal  defects  in  preliminary  proof,  they  must  apprise  the 
assured  of  the  defect,  and  refuse  payment  on  that  ground,  their 
neglect  will  be  deemed  a  waiver;  Commercial  Fire  Ins.  Co.  v.  Allen, 
80  Ala.  577,  1  So.  206,  offer  by  the  Insurer  to  pay  a  specific  sum, 
and  denial  of  liability  for  some  of  the  articles,  as  not  covered  by  the 
policy,  held  to  authorize  an  immediate  suit;  Home  Protection,  etc., 
▼.  Avery,  85  Ala.  351,  7  Am.  St  Bep.  57,  5  So.  145,  creation  of  be- 
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lief  that  payment  of  premium  might  be  delayed  until  demanded, 
held  a  waiver  of  right  to  demand  a  forfeiture;  Central  City  Ins.  Co. 
Y.  Gates,  86  Ala.  568,  11  Am.  St  Rep.  69,  6  So.  84,  holding  that 
notice  is  not  the  equivalent  of  proof,  and  failure  to  demand,  is  not, 
per  se,  waiver  of  rights  to  proof;  German  Ins.  Co.  v.  Gibson,  53  Arli. 
501,  14  S.  W.  674,  denial  of  all  liability  on  ground  of  forfeiture  for 
misrepresentation  in  the  application;  Gold  v.  Sun  Ins.  Co.,  73  CaL 
219,  14  Pac.  787,  when  defendant,  repudiating  its  contract,  refused 
to  renew  the  policy;  Hartford  Ins.  Co.  v.  Smith,  3  Colo.  425,  where 
the  preliminary  proofs  were  objected  to  on  specified  grounds,  held, 
that  statements,  made  with  an  offer  of  compromise  by  the  insurer's 
adjuster,  sent  out  to  adjust  different  loss,  and  without  authority, 
did  not  bind  the  Insurer  and  there  was  no  waiver;  Phenlx  Ins.  Co. 
V.  Stocks,  149  IlL  335,  36  N.  E.  412,  holding,  that  under  a  policy 
containing  an  arbitration  devise,  a  refusal  to  allow  the  claim  on 
grounds  not  susceptible  of  arbitration,  was  a  waiver  of  the  condi- 
tion; New  England,  etc.,  Ins.  Co.  v.  Robinson,  25  Ind.  539,  when 
the  company  refused  to  issue  the  policy  on  an  oral  contract.  It  was 
not  necessary  the  complaint  should  be  special  and  show  compliance 
with  the  conditions;  Commercial  Union  Ass.  Co.  v.  State,  113  Ind. 
835,  15  N.  E.  520,  on  delivery  of  proofs  to  insurer's  agent,  who  de- 
nies validity  of  contract  or  asserts  cancellation,  there  is  a  waiver 
of  objections  to  the  proofs  furnished. 

Elsewhere  it  Is  approved  and  applied  by  the  following:  Ayres  v. 
Hartford,  etc.,  Ins.  Co.,  17  Iowa,  192,  85  Am.  Dec.  563,  while  mere 
silence  will  not  amount  to  waiver  of  defects  of  proof,  an  objection 
on  one  specific  ground  operates  as  a  waiver  of  all  other  defects; 
Carson  v.  German  Ins.  Co.,  62  Iowa,  440,  17  N.  W.  653,  where  proofs 
were  to  be  furnished  within*  thirty  days,  but  within  that  time  the 
company  alleged  cancellation  before  the  loss,  Und  denied  all  liabil- 
ity, held,  there  was  a  waiver  of  proofs;  Stoltenberg  v.  Continental 
Ins.  Co.,  106  Iowa,  566,  76  N.  W.  835,  holding  a  policy,  conditioned 
to  be  void  if  vacant  or  unoccupied,  was  invalidated  where,  at  time 
of  loss,  it  had  been  vacated  by  one  tenant,  and  not  occupied  by  a 
subsequent  lessee,  and  that  if  agent  had  authority  to  deny  any  lia- 
bility, proof  of  loss  was  useless;  Cobb  v.  Insurance  Co.,  11  Kan.  98,  a 
refusal  to  pay  the  loss  on  the  ground  of  circumstances  attending 
the  fire,  with  request  to  bring  suit;  Citizens'  Fire  Ins.,  etc.,  Co.  v. 
Doll,  35  Md.  101,  6  Am.  Rep.  364,  a  letter  from  the  Insurer,  objecting 
to  the  proofs,  and  expressly  not  waiving  any  rights  under  the  pol- 
icy, while  denying  any  responsibility,  held  not  a  waiver  of  right  to 
proof;  Franklin  Fire  Ins.  Co.  v.  Chicago  Ice  Co.,  36  Md.  118,  11  Am. 
Rep.  475,  holding  that  a  stipulation  that  nothing  except  an  express 
agreement,  indorsed  on  the  policy,  should  be  a  waiver,  of  any  con* 
dition  did  not  apply  to  the  preliminary  proofs,  and  that  by  failing 
to  object  to  the  proofs  offered,  the  waiver  was  estopped;  Rokes  v. 
Amazon  Ins.  Co.,  51  Md.  521,  34  Am.  Rep.  324,  collecting  authori- 
ties, holding  the  insurer  is  estopped  when,  knowing  the  proofs  have 
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not  been  famished  within  time,  he  so  acts  as  fairly  to  lead  the 
assured  to  believe  that  he  still  recognizes  the  policy  as  binding; 
Thwing  y.  Great  Western  Ins.  Go.,  Ill  Mass.  110,  holding,  that 
when  an  insurer,  with  knowledge  of  a  claim,  rests  his  defense 
wholly  on  other  grounds,  he  is  deemed  to  have  waived  all  objections 
to  the  notice  and  proofs  of  loss;  Sims  v.  State  Ins.  Go.,  47  Mo.  61« 
4  Am.  Rep.  814,  where  the  insurer  received  a  certificate  of  loss, 
made  out  by  its  agent,  and  sworn  to  by  same  person  as  agent  for 
insured,  and  made  no  objection  to  it  until  the  trial,  and  placed  the 
refusal  to  pay  on  other  grounds,  held,  the  company  were  bound; 
Balle  V.  St  Joseph  F.  &  M.  Ins.  Go.,  78  Mo.  387,  a  company,  dis- 
claiming liability  on  a  verbal  contract  for  a  policy  by  its  agent,  can- 
not,  afterwards,  defend  on  the  ground  that  proofs  of  loss  were  not 
furnished  in  time;  HIcIls  v.  Empire  Ins.  Go.,  6  Mo.  App.  261,  holding 
that  where  proofs  were  objected  to  and  corrections  required  with  a 
promise  to  receive  them  when  corrected,  and  the  insured  fulfilled 
the  required  conditions,  the  time  limit  must  be  held  waived;  La 
Force  v.  Williams  Glty  Ins.  Go.,  43  Mo.  App.  628,  holding  that  there 
was  a  waiver  of  the  timeliness  of  the  notice,  where  the  insurer,  on 
a  late  proof,  asserted  non-liability  on  the  ground  that  there  had 
been  no  fire;  Grenshaw  v.  Insurance  Go.,  71  Mo.  App.  50,  holding  no 
notice  under  an  accident  policy  was  required  when  the  insurer  de- 
nied all  liability  on  the  ground  of  no  injury;  Neb.  &  la.  Ins.  Ga  v. 
Selvers,  27  Neb.  660,  43  N.  W.  363,  holding  tliat  in  action  on  a  parol 
contract  to  insure,  it  is  unnecessary  to  allege  or  prove  service  of 
proof  of  loss  within  time  usually  limited  by  the  company  in  its 
printed  forms  (note  the  principal  case  is  here  mlsdted  as  author- 
ity for  the  proposition  that  failure  to  issue  a  policy  pursuant  to  a 
parol  contract  is,  per  se,  a  waiver  of  notice);  Phoenix  Ins.  Go.  v. 
Meier,  28  Neb.  132,  44  N.  W.  99,  affirming  rule  that  denial  of  the 
contract  of  Insurance  is  a  waiver  of  the  right  to  Insist  on  failure 
of  proof  as  a  defense;  Phoenix  Ins.  Go.  v.  Bachelder,  82  Neb.  496, 
29  Am.  St  Bep.  446,  49  N.  W.  218,  and  Omaha  Fire  Ins.  Go.  v. 
Dlerks,  43  Neb.  486,  486,  61  "N.  W.  743,  744,  and  Omaha  V]ie 
Ins.  Go.  V.  Dlerks,  43  Neb.  672,  61  N.  W.  746,  to  same  effect,  the 
last  case  saying  the  defense  that  policy  was  not  in  force  at  the  time 
of  the  loss,  and  had  never  been  in  force,  was  utterly  inconsistent 
with  defense  of  want  of  notice  of  the  fire;  Basch  v.  Humboldt 
Mutual  F.  &  M.  Ins.  Go.,  36  N.  J.  L.  433,  stating  modem  rule  to  be 
that.  If  Insurer  means  to  Insist  on  formal  defects  in  proofs,  he  most 
notify  assured,  or  put  his  refusal  on  that  ground  as  well  as  others: 
Jones  V.  Mechanics'  Fire  Ins.  Go.,  36  N.  J.  L.  36,  13  Am.  Rep.  411, 
holding,  if  insurers  are  silent  as  to  defects  in  proofs,  or  object,  on 
other  grounds,  it  is  evidence  of  waiver. 

The  remaining  cases  following  the  syllabus  holding  are:  Bum- 
stead  V.  Dividend  Mutual  Ins.  Go.,  12  N.  Y.  97,  holding  that  a  clear 
intimation  of  a  defense  on  the  merits  was  an  admission  that  the 
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proofs  were  sufficient;  Goodwin  y.  Massachusetts  Mnt  L.  Ins.  Co., 
73  N.  Y.  491,  where  the  parties  were  misled  by  statements  of  the 
agent,  and  Induced  not  to  put  in  proofs,  held,  the  insurer  waived  any 
objection  as  to  the  time  of  furnishing  proofs,  and  was  estopped 
from  interposing  any  such  defense;  Armstrong  y.  Agricultural  Ins. 
Go.,  180  N.  T.  566,  29  N.  B.  992,  holding  that  insurers  had  not  waived 
their  rights  by  objecting  to  proofs  made  by  a  person  not  the 
owner;  Protection  Ins.  Ck>.  y.  Harmer,  2  Ohio  St  476,  59  Am.  Dec. 
705,  where  objections  to  the  proofs  were  talcen  for  first  time  at  the 
trial,  and  claimant  had  been  distinctly  told  the  claim  would  be 
determined  on  the  merits,  held,  the  proofs  could  not  be  objected  to; 
Buckley  v.  Garrett,  47  Pa.  St.  213,  where  receipt  for  many  years  of 
premiums  on  a  policy,  held  to  be  waiver  of  a  proviso  restricting 
alienation  without  consent;  Stickley  v.  Insurance  Ck>.,  37  S.  G.  70,  16 
S.  B.  285,  holding,  where  some  proof  of  loss  is  furnished,  of  which 
the  insurer  does  not  complain  at  the  time  of  its  receipt,  but  denies 
any  contract,  full  proof  is  waived;  Sun  Mutual  Ins.  C!o.  y.  Mattingly, 
77  Tex.  164,  13  S.  W.  1016,'  holding  that  where  proofs  were  fur- 
nished, a  letter  objecting  to  their  sufficiency,  and  denying  any  re- 
sponsibility, was  a  waiver  of  the  proof  of  loss;  T.  M.  L.  Ins.  Co.  y. 
Brown,  2  Posey,  162,  sustaining  instruction  to  Jury  that  denial  of 
liability  by  the  insurers  waives  proof  of  loss;  Walker  Bros.  v.  Con- 
tinental Ins.  Co.,  2  Utah,  335,  holding,  where  the  insurer  refused 
payment,  and  denied  liability,  but  not  on  ground  of  insufficient  or 
defective  proofs,  suit  could  be  commenced  at  once;  Harris  v.  Chip- 
man,  9  Utah,  106,  33  Pac.  243,  holding,  where  a  purchaser  makes 
an  objection  to  the  title,  he  cannot,  after  litigation  has  begun, 
change  his  ];)osition  by  making  a  different  objection;  Walsh  y.  Ins. 
Co.,  54  Vt  359,  holding,  after  proof  furnished  by  the  wife  of  the 
assured,  a  notification  to  plaintifT  that  insurers  "did  not  find  the 
title  satisfactory,"  was  a  waiver  of  defect  in  the  preliminary  proof; 
West  Rockingham  M.  F.  Ins.  Co.  v.  Sheets,  26  Gratt.  865,  holding 
that  when  a  company,  on  being  informed  of  a  fire,  decides  on  spe- 
cific grounds  that  the  insurance  is  not  valid,  this  is  a  waiver  of  all 
objections  to  sufficiency  of  proofs;  Sheppard  v.  Insurance  Co.,  21  W. 
Ya.  888,  where  a  denial  of  liability,  before  any  preliminary  proofs 
are  made,  and  before  the  time  for  making  proof  expires,  held  a 
waiver. 

Cited  also  In  dissenting  opinions  in  Connecticut  Fire  Ins.  Co.  y. 
Hamilton,  59  Fed.  265,  16  U.  S.  App.  366,  majority  holding  where  a 
policy  required  appraisal  of  a  loss,  receipt  of  proofs  without  objec- 
tion, and  failure  to  demand  an  appraisal,  held  a  waiver  of  objec- 
tions to  the  proof;  Firemans*  Ins.  Co.  v.  Crandall,  83  Ala.  18,  argu- 
endo, that  unless  the  refusal  was  an  unqualified  denial  of  liability, 
it  was  not  a  waiver  of  proof. 

When  an  insurance  company  refuses  to  issue  a  policy,  the  in- 
sured may  resort  to  a  court  of  equity  to  compel  delivery  of  the 
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policy,  either  before  or  after  the  happening  of  the  loss,  and  the  court 
may  proceed  to  give  final  relief,  p.  405. 

Upon  this  point  also,  the  principal  case  Is  a  great  leading  au- 
thority. The  foregoing  rule  Is  afllrmed  and  relied  upon  by  the 
following  Federal  citing  cases:  Commercial  M.  M.  Ins.  Ck>.  v.  Union 
M.  Ins.  Co.,  19  How.  323,  15  L.  638,  holding  that  a  tender  of  a  pre- 
mium note  was  sufficient  to  maintain  an  action  for  non-delivery  of 
policy;  Eames  v.  Home  Ins.  Co.,  94  U.  8.  631,  24  L.  301,  sustaining 
contract  for  a  policy  of  insurance  by  correspondence,  and  directing 
decree  for  issue  of  policy,  and  for  payment  of  the  loss,  with  Interest 
and  costs;  Humphrey  v.  Hartford,  etc.,  Co.,  15  Blatchf.  37,  F.  C. 
6,874,  holding  that  on  a  complaint  setting  up  contract  to  insure,  and 
to  Issue  a  policy,  and  alleging  breach,  and  claiming  damages,  plain- 
tlfT  can  recover  at  law  as  if  suing  on  the  policy;  8.  C,  p.  511,  F.  C 
6,874,  appeal  after  retrial,  to  same  point  and  effect;  also  holding 
that  a  valid  contract  of  Insurance  could  be  made  by  parol;  Bischoffs- 
helm  V.  Baltzer,  22  Blatchf.  283,  20  Fed.  891,  holding  a  suit  in 
equity  will  He  to  set  aside  a  purchase  of  bonds  made  through  agents, 
the  agents  being.  In  fact,  the  sellers,  the  bonds  being  worthless,  and 
the  transaction  not  ratified  by  the  principals;  Berry  v.  Ginaca,  6 
8awy.  394,  5  Fed.  481,  refusing  relief  In  suit  to  recover  the  price 
of  land,  and  establish  vendor's  lien  against  subsequent  purchasers 
at  execution  sale;  First  Nat.  Bank  v.  Bohne,  8  Fed.  116,  sustaining 
equitable  Jurisdiction  to  subject  real  estate  to  payment  of  a  Judg- 
ment, and  enforce  contribution  from  the  heirs  with  different  liabil- 
ities; Fltton  V.  Fire  Ins.  Assn.,  20  Fed.  767,  holding  an  agreement  to 
pay  the  premium  at  the  rate  specified  to  be  a  sufficient  considera- 
tion to  make  It  enforceable  In  equity;  8.  C,  after  trial  of  Issues  of 
fact  by  Jury,  25  Fed.  881,  holding,  In  a  case  of  an  agreement  for 
Insurance  by  agents  of  various  companies,  to  be  set  forth  in  policies 
to  be  thereafter  executed,  equity  would  ascertain  the  amounts  to 
be  paid  by  each  company  and  decree  payment;  Western  Assur.  Co. 
y.  Ward,  75  Fed.  341,  41  U.  8.  App.  443,  sustaining  a  bill  to  reform 
a  fire  policy,  so  as  to  recognize  mortgages,  and  for  a  decree  for  the 
amount  of  the  loss;  Springfield  Milling  Co.  v.  Barnard,  etc.,  Co..  49 
U.  8.  App.  448,  reversing  8.  C,  81  Fed.  266,  holding,  in  an  action  to 
foreclose  a  mechanic's  bill,  that  a  cross-bill  for  damages  for  non- 
fulfilment  of  the  contract  and  Injury  to  property,  was  correctly 
brought;  Old  Colony  Trust  Co.  v.  Dubuque  Light  Co.,  89  Fed.  810, 
refusing  a  recognizance  of  land  sold,  where  rights  of  innocent  third 
parties  intervened. 

8tate  court  citing  cases  relying  upon  the  syllabus,  are:  Home 
Ins.  Co.  v.  Adler,  71  Ala.  524,  in  action  at  law  on  parol  contract  of 
insurance,  dtlng  principal  case  as  one  in  equity  for  specific  per- 
formance of  like  contract;  Commercial  Fire  Ins.  Co.  v.  Morris,  105 
Ala.  506,  18  8o.  36,  holding,  that  under  an  agreement  to  renew  an 
existing  policy  without  any  change  In  terms,  equity  would  compel 
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execution  of  a  policy  with  all  the  proylslons  of  the  existing  con- 
tract; Sourwlne,  etc.  v.  Knights  of  Pythias,  12  Ind.  App.  453,  54 
Am.  St  Rep.  537,  40  N.  E.  647,  holding,  that  in  equity,  relief  would 
be  granted  to  compel  the  society  to  transfer  a  deceased  member 
to  another  class  In  the  order,  the  deceased  having  done  all  that  was 
required  of  him  for  that  purpose  in  his  lifetime ;  City  of  Davenport 
T.  Peoria  l£arine,  etc..  Ins.  Oo.,  17  Iowa,  288,  holding,  that  where 
there  was  an  agreement  for  Insurance,  between  agents  of  the  par- 
ties, of  premises  destroyed  the  following  day,  a  policy  issued  on 
the  next  day  was  valid  and  binding;  Security  Fire  Ins.  Go.  v.  Ken- 
tucky M.  &  F.  Ins.  Oo.,  7  Bush,  86,  3  Am.  Rep.  303,  sustaining  an 
oral  contract  of  reinsurance;  Fidelity  &  Casualty  Ck>.  v.  Ballard, 
48  8.  W.  1075  (Ky.),  sustaining  a  parol  agreement  that  the  insur- 
ance applied  for  should  be  in  force  until  the  application  was  re- 
jected; Equitable  Gas  Light  Oo.  v.  Baltimore  Coal  Tar,  etc.,  Co.,  63 
Md.  298,  holding  that  equity  would  enforce  production  of  a  contract 
fraudulently  withheld,  or  the  due  and  proper  execution  of  a  con- 
tract, if  fraudulently  delayed,  if  the  contract  could  be  specifically 
enforced;  Miller  v.  Aldrlch,  31  Mich.  420,  a  stipulation  for  insurance 
in  a  mortgage  is  binding  on  the  mortgagor,  and  all  taking  through 
him,  with  notice,  and  is  enforceable  In  equity;  Mich.  Pipe  Co.  v. 
Insurance  Co.,  92  Mich.  491,  52  N.  W.  1073,  20  L.  R.  A.  289,  and  n., 
holding  delivery  of  a  policy  is  not  essential  to  validity  of  a  contract 
for  reinsurance,  if  loss  occurs,  the  insured  may  sue  on  the  agreement 
or  file  bill  for  specific  performance;  Dailey  v.  Accident  Association, 
102  Mich.  298,  57  N.  W.  187,  26  L.  R.  A.  174,  holding  the  preparation 
and  mailing  of  a  policy  estops  the  company  from  saying  there  was 
no  delivery,  though  the  applicant  died  before  receiving  it;  Cooper 
T.  Pacific  Mutual  L.  Ins.  Co.,  7  Nev.  123,  8  Am.  Rep.  706,  sustaining 
an  application  by  a  wife  to  insurance  agent  for  policy  on  her  hus- 
band's life,  accompanied  by  payment  of  cash  to  be  applied  to  pre- 
mium, if  risk  taken,  a  policy  being  made  out  and  sent  to  agent,  but 
before  delivery  the  husband  died;  Gerrlsh  v.  Insurance  Co.,  55  N.  H. 
358,  on  a  bill  In  equity  to  compel  specific  performance  of  an  agree- 
ment, the  court  will  proceed  to  give  final  relief;  MeClave  v.  Mutual 
Reserve  Fund  L.  A.  Co.,  55  N.  J.  L.  191,  26  Atl.  79,  holding  that  ten- 
der of  annual  dues  was  an  essential  element  of  the  right  to  demand 
a  i>olicy  by  an  accepted  member  of  a  mutual  association;  Woody  v. 
Old  Dominion  Ins.  Co.,  31  Gratt  364,  31  Am.  Rep.  733,  sustaining 
Jurisdiction  of  equity  to  enforce  payment  of  a  contract  for  a  policy 
made  with  company's  agent,  to  whom  premium  was  paid,  the  loss 
occurring  before  policy  was  issued;  Western  M.  &  M.  Co.  v.  Virginia 
Canal  Co.,  10  W.  Va.  287,  holding  that  a  court  of  chancery,  having 
Jurisdiction  of  a  suit  to  correct  mistakes  of  boundary  in  a  deed, 
TX>uld  also,  by  decree  in  same  suit,  establish  the  legal  rights  of  the 
adverse  claimants  to  the  land;  Fuller  v.  Madison  Mutual  Ins.  Co., 
86  Wis.  603,  holding,  that  where  an  application  was  in  effect  for 
insurance  by  policy,  and  the  premium  note  in  terms  in  consideration 
of  a  policy,  there  was  no  contract  until  the  policy  was  issued. 
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Gited  also  in  dissentiiig  opinioxui  in  Illinois  Trust,  etc..  Bank  ▼. 
Arkansas  City,  76  Fed.  288,  40  U.  8.  App.  257,  84  L.  B.  A.  528, 
arguendo,  that  nnder  a  mortgage  providing  for~the  appointment  of 
a  receiver,  the  court  conld  direct  an  inquiry  as  to  the  rents  due; 
State  V.  J.  P.,  etc.,  Co.,  15  Fla.  294,  majority  holding  that  a  receive 
cannot  be  appointed  by  the  Judge  of  one  clrcoit  to  take  possessioii 
of  property  in  another  circuit.  Gited  in  general  discussion  in  Ck>m- 
merdal  Fire  Ins.  Co.  v.  Morris,  106  Ala.  506,  18  So.  30,  arguendo, 
that  because  equity  entertained  biU  for  specific  performance  of  parol 
contract  to  insure,  proved  that  in  law  an  agreement  was  not  a  con- 
tract of  Insurance,  and  breach  was  a  necessary  averment:  Steams 
y.  Beekham,  81  Gratt  422,  of  cases  in  which  equity  will  decree  com- 
pensation when  specific  performance  cannot  be  enforced,  and  re- 
viewing authorities. 

Prayer  for  general  relief  will  enable  the  court  to  make  a  decree 
for  particular  relief,  such  as  specific  performance,  where  the  state- 
ment in  the  body  of  the  bill  is  suflSlclent  to  entitle  the  party  to  it, 
p.  400. 

Gited  and  principle  followed  in  Stevens  v.  Gladding,  17  How.  455, 
15  L.  158,  an  accruing  of  profits,  in  bill  for  injunction,  in  copy  and 
patent  right  cases;  Jones  v.  Van  Doren,  130  U.  S.  682,  32  L.  1080,  9 
S.  Gt  687,  in  bill  to  secure  dower,  interest  of  which  plaintiff  had 
been  deprived  by  an  award  of  dower  in  so  much  of  the  property  as 
could  be  attached,  and  damages  for  loss  of  Interest  in  the  rest; 
Tyler  v.  Savage,  143  U.  S.  98,  36  L.  90,  12  S.  Gt  346,  in  action  to 
recover  purchase  money  for  stock  in  company,  obtained  by  fraudu- 
lent representation  by  the  president,  a  direction  for  repayment,  by 
the  president,  personally;  Patrick  y.  Isenhart,  20  Fed.  340,  holding 
that  a  misapprehension  by  plaintiff  as  to  the  special  relief  he  is  en- 
titled to,  will  not  prevent  the  court  from  granting  the  proper  relief, 
under  the  general  prayer;  Seattle,  etc.,  B.  B.  Go.  v.  Union  Trust  Go., 
48  U.  S.  App.  271,  affirming  S.  G.,  79  Fed.  188,  a  deficiency  decree  on 
foreclosure  of  mortgage  under  the  prayer  for  general  relief. 

Miscellaneous. —  Mobile  Marine  Dock,  etc..  Go.  v.  McMillan  &  Son, 
31  Ala.  720,  721,  holding  that  a  contract  of  insurance  need  not,  at 
common  law,  be  in  writing,  and  that  it  conferred  a  legal  right  which, 
after  the  loss  had  occurred  might  be  enforced  by  an  action  at  law; 
Ghance  v.  Temple,  1  Iowa,  201,  erroneously  on  point  of  suit  against 
the  government  cannot  be  maintained  unless  by  consent.  See  note 
to  99  Am.  Dec.  671,  on  contract  of  insurance  being  made  where  the 
last  act  necessary  to  complete  the  contract  is  done. 

9  How.  407-420,  18  L.  194,  TOWNSBND  y.  JEMISON. 

Statutes  of  limitations  strictly  affect  the  remedy  and  not  the 
merits,  pp.  413,  415. 

Gltlng  cases  which  affirmed  and  followed  the  rule  are:  Gampbell 
V.  Holt,  115  U.  S.  626.  29  L.  486,  6  S.  Gt  212,  holding  the  repeal  of  a 
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statute  of  limltatioxui  does  not  deprive  a  debtor,  in  wbose  favor  the 
statute  had  ahready  mn,  of  his  property,  without  due  process  of  law; 
In  re  Shepard,  1  N.  B.  B.  444,  21  Fed.  Oas.  1252,  holding  the  statute 
of  limitations  of  New  York  contained  no  provision  that  a  debt  should 
be  extinguished  by  lapse  of  time,  and  collecting  authorities;  In  re 
Bugbee,  9  N.  B.  B.  263,  4  Fed.  Oas.  611,  holding  that  the  nature,  ex- 
tent and  character  of  the  remedy  to  be  afforded  to  a  foreign  creditor 
in  bankruptcy  proceedings  must  be  determined  by  the  bankrupt  act 
and  other  laws  of  the  United  States;  Sichel  v.  Garrillo,  42  Oal.  498, 
holding  that,  as  to  a  mortgage  to  secure  a  debt,  the  statute  does  not 
extinguish  the  mortgage,  though  the  remedy  on  the  debt  may  be 
lost;  Browne  v.  Browne,  17  Fla.  629,  35  Am.  Bep.  106,  holding  a  suit 
to  foreclose  and  sell  mortgaged  property  may  be  maintained  in 
equity,  notwithstanding  an  action  at  law  on  the  note  is  barred; 
George  v.  Gardner,  49  Ga.  450,  holding  State  statutes  of  limitation 
apply  to  suits  to  foreclose  mortgages,  and  did  not  impair  the  obliga- 
tion of  a  contract  but  only  affected  the  remedy;  Langston  v.  Ader- 
hold,  60  Ga.  379,  a  surety  is  not  absolutely  discharged  by  the  statute 
if  he  was  to  subject  himself  to  action  in  a  foreign  Jurisdiction  and  be 
there  sued,  the  State  statute  would  not  avail  him;  Myer  v.  Beal,  5 
Or.  180,  holding  that  mortgaged  premises  can  be  subjected  to  the 
payment  of  the  debt  after  the  statute  of  limitations  has  run  against 
the  note;  Goodwin  v.  Morris,  9  Or.  324,  holding  that  title  by  a  chat- 
tel, by  adverse  possession,  could  not  be  acquired  by  holding  for  the 
period  prescribed  for  the  bringing  of  an  action  for  its  recovery; 
SavTyer  v.  Macauley,  18  S.  0.  550,  holding  a  statute  of  limitations 
did  not  pay  the  debt,  it  only  suspended  the  remedy.  See  note  of 
argument  on  motion  for  rehearing  in  Sanborn  v.  Perry,  86  Wis.  367, 
arguendo,  that  a  Judgment  in  Minnesota  disallowing  a  claim  de- 
termined only  the  fact  that  the  remedy  was  barred  there,  but  it  did 
not  follow  there  was  no  remedy  in  Wisconsin.  Cited  in  dissenting 
opinion  in  Ourrier  v.  Studley,  159  Mass.  25,  88  N.  B.  712,  arguendo, 
that  the  statute  of  limitations  affects  only  the  remedy  and  does  not 
extinguish  the  right,  collecting  authorities. 

Distinguished  in  Brown  v.  Parker,  28  Wis.  30,  holding  that  where, 
by  the  lex  loci  contractus,  both  parties  resided  until  the  whole 
period  of  limitation  had  expired,  the  obligation  itself  had  ceased  to 
exist,  then  the  statute  could  be  pleaded  in  an  action  on  the  contract 
in  another  State. 

The  statute  of  limitations  of  the  forum  may  be  pleaded  to  bar 
a  recovery  upon  a  contract  made  out  of  its  political  Jurisdiction,  but 
not  that  of  the  lod  contractus,  p.  414. 

The  following  citing  cases  apply  this  principle:  Michigan  Ins. 
Bank  v.  Bldred,  130  U.  S.  696,  32  L.  1081,  9  S.  Gt  691,  holding  that 
statutes  of  limitation  of  a  State  governed  personal  actions  in  Federal 
courts  in  that  State;  Chicago,  etc.,  R.  R.  Co.  v.  Sturm,  174  U.  S.  718, 
19  S.  Ct  800,  holding  exemption  laws  are  not  part  of  the  contract. 
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but  of  the  remedy  and  subject  to  the  laws  of  the  fonim;  Bronswlck 
Terminal  Go.  v.  National  Bank,  88  Fed.  608,  holding  the  Maryland 
statute  of  limitations  pleadable  in  action  in  that  State  to  enforce 
liability  of  stockholder  in  Bank  of  State  of  G^rgia,  under  a  Georgia 
statute;  Dexter  y.  Edmonds,  89  Fed.  473,  holding  that  in  action, 
brought  in  Massachusetts,  Federal  court,  to  enforce  indiyidual  lia- 
bility of  a  stockholder  in  a  Kansas  corporation,  the  Kansas  statute 
of  limitation  could  not  be  pleaded;  Underwood  v.  Patrick,  94  Fed. 
471,  holding  that  in  a  suit  commenced  in  Colorado  on  notes  given  in 
Nevada,  the  statute  of  limitations  of  the  former  State  controlled; 
Krogg  V.  Atlanta,  etc.,  R.  R.  Co.,  77  Ga.  215,  4  Am.  St  Rep.  83,  in 
action  for  personal  injuries  arising  in  common  law,  the  statute  of 
limitations  of  the  place  of  the  former  governs;  Swickard  v.  Bailey, 
3  Kan.  512,  holding  acts  of  limitation  can  have  no  extra-territorial 
effect;  Perkins  v.  Guy,  55  Miss.  176,  30  Am.  Rep.  512,  holding  that 
where  the  right  had  been  extinguished  by  the  lapse  of  time,  in  an- 
other State  where  the  parties  were  resident,  the  court  would  give 
effect  to  the  statute  declaring  that  consequence  in  an  action  on  con- 
tract; Rogers  v.  Bums,  27  Pa.  St  527,  holding,  where  the  presump- 
tion of  payment  of  a  Judgment  of  another  State  dei>ends  on  time 
alone,  nothing  short  of  twenty  years  is  suflSlcient;  Urton  v.  Hunter, 
2  W.  Va.  88,  applying  the  rule  to  a  debt  contracted  in  Maryland  and 
holding  that  a  discharge  under  insolvent  laws  of  another  State  can- 
not avail  a  defendant  against  a  citizen  of  State  where  remedy  is 
sought  Cited  in  dissenting  opinion  in  Van  Dom  y.  Bodley,  38  Ind. 
419,  majority  holding  that  where  a  new  promise  was  pleaded  the 
statute  was  not  available.  Cited  in  general  discussion  in  Hanger  v. 
Abbott  6  WalL  538,  18  L.  942,  holding  that  the  time  during  which 
the  courts  of  the  Confederate  States  were  closed  to  citizens  of  loyal 
States,  must  be  excluded  from  the  statutory  period. 

'  Title  by  prescription. —  Positive  prescription  is  the  right  of  pos- 
session acquired  by  the  continued  holding  for  the  period  described 
by  law.  Negative  prescription  is  the  loss  of  a  right  by  neglect  of  the 
possessor  to  exercise  it  during  the  time  prescribed  by  law,  p.  417. 

Cited  and  principle  applied  in  Nonce  v.  Richmond  &  D.  R.  R. 
Co.,  33  Fed.  432,  holding  that  in  an  action  against  a  railway  com- 
pany for  damages  for  personal  injuries  the  right  to  relief  was  gov- 
erned by  laws  of  State  where  brought;  Harding  v.  Butts,  18  IlL  508, 
holding  that  statutes  of  limitation  may  not  only  bar  the  remedy,  but 
also  confer  a  corresponding  right  on  the  opposite  party,  as  a  direct 
consequence  and  effect  (but  see  Campbell  v.  Holt  115  U.  8.  626, 
29  L.  486,  6  S.  Ct.  212,  supra.) 

Cited  in  dissenting  opinions  in  Chapin  v.  Freeland,  142  Mass.  391, 
8  N.  E.  132,  and  note  to  56  Am.  Rep.  705,  majority  holding  that 
where  the  statute  would  bar  a  direct  proceeding  by  an  original 
owner,  he  cannot  defeat  it  indirectly;  Currier  v.  Studley,  159  Mass. 
26,  33  N.  B.  713,  arguendo,  that  until  the  decision  in  Chapin  v.  Free- 
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land,  it  had  never  been  considered  that  adverse  possession  for  statu- 
tory period  extinguished  the  owner's  title.  See  also  note  to  13  Am. 
Dec.  826,  on  prescription  vesting  property  in  the  adverse  owner. 

Law  of  contract. —  The  obligations  of  a  contract  upon  the  parties 
to  It  are  to  be  expounded  by  the  lex  loci  contractus.  Suits  to  enforce 
contracts  are  subject  to  the  remedies  of  the  forum  where  the  suit  is, 
pp.  414-120. 

Citing  cases  which  affirm  this  principle  are:  United  States  v.  Gar- 
linghouse,  4  Ben.  203,  F.  0.  15,180,  holding  that  validity  of  a  bond, 
given  by  a  married  woman  carrying  on  a  distiller's  business  sepa- 
rate from  her  husband,  depended  on  the  loss  of  the  place  where  it 
was  made;  Gopp  v.  Louisville  &  N.  B.  B.  Co.,  50  Fed.  165,  holding 
the  right  of  action,  given  by  the  interstate  commerce  act  to  a 
person  discriminated  against.  Is  governed  by  the  statute  of  limita- 
tions of  the  State  where  suit  is  brought;  Star  Wagon  Go.  v.  Mat- 
thlessen,  3  Dak.  Ter.  237,  14  N.  W.  108,  in  an  action  on  promissory 
note  made  in  Utah,  the  statute  of  limitations  of  that  State  held  no 
bar;  Hendricks  v.  Gomstock,  12  Ind.  240,  74  Am.  Dec.  206,  holding, 
in  an  action  on  foreign  Judgment,  a  plea  of  the  statute  of  limitations 
of  that  State  will  not,  as  a  general  rule,  be  sustained;  Thompson  v. 
Beed,  75  Me.  406,  holding  statute  of  limitations  Is  no  bar  to  an  ac- 
tion on  a  promissory  note  made  and  payable  in  another  State;  May- 
berry  V.  Wllloughby,  5  Neb.  370,  25  Am.  Bep.  493,  holding  statute  of 
limitations  must  be  construed  as  a  statute  of  repose;  not  merely 
raising  the  presumption  of  payment;  Moore  v.  State,  43  N.  J.  L. 
205,  39  Am.  Bep.  560,  holding  that  a  statute,  purporting  to  authorize 
prosecution  of  a  person  for  an  offense  previously  committed,  and  for 
which  all  prosecution  was,  at  its  passage,  barred  by  time  is  void. 

9  How.  421-450,  13  L.  200,  DOE  v.  ESLAYA. 

Conflicting  land  grants. —  Where  two  conflicting  claims,  one 
French  and  one  Spanish,  are  confirmed  by  Gongress,  the  confirma- 
tions balance  each  other,  and  other  evidence  of  title  may  be  looked 
to  to  settle  the  rights  of  the  parties,  p.  445. 

Gited  in  Doe  v.  Glty  of  Mobile,  9  How.  467,  13  L.  219,  as  having 
established  the  title  of  Eslava's  heirs,  to  which  the  land  in  the  citing 
case  was  alleged  to  belong;  Berthold  v.  McDonald,  22  How.  340,  16 
L.  321,  holding  the  court  could  go  behind  the  prima  facie  title,  re- 
sulting from  the  conflicting  conflrmations,  and  instruct  the  Jury  as 
to  such  facts  as  would  tend  to  establish  the  superior  equity  of  one 
of  the  claimants;  Ghastang's  Heirs  v.  Armstrong,  20  Ala.  624,  hold- 
ing that  if  two  claims  are  confirmed,  title  passes  to  one  claimant 
only;  Lanfear  v.  Harper,  13  La.  Ann.  548,  where  a  confirmation  by 
statute  was  alleged,  a  subsequent  confirmation  by  a  later  act  was 
InefTectual  to  pass  any  title;  Ghavez  v.  Ghavez  de  Sanchez,  7  N.  Mex. 
69,  32  Pac  140,  to  same  point  and  effect. 
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Z^temationAl  law. —  A  title  derived  from  grant  by  the  govern- 
ment Is  not  to  be  affected  or  regulated  by  the  political  authorities 
to  whom  the  country  is  afterwards  ceded,  any  more  than  the 
private  rights  and  property  of  the  inhabitants  of  such  a  country,  p. 
445. 

Cited  and  principle  applied  in  Coffee  y.  Groover,  123  U.  S.  10,  31 
L.  56,  8  S.  Ct  6,  holding  tliat  a  grant  of  land  made  by  State  of 
Georgia,  while  exercising  powers  of  a  government  de  facto  in  ter- 
ritory subsequently  ascertained  to  belong  to  Florida,  was  void,  un- 
less confirmed  by  Florida;  Hall  y.  Doe,  19  Ala.  886,  holding  that  a 
party  whose  title  to  land  in  Louisiana  was  complete  by  a  Spanish 
grant,  while  Spain  held  dominion,  could  assert  it  against  any 
claimant  under  the  United  States,  unless  he  had  failed  to  register 
it  as  required  by  act  of  Congress. 

SupreoLS  Oourt  has  no  Jurisdiction  under  twenty-flfth  section  of 
Judiciary  act  where  conflicting  claims  have  been  confirmed  by  Con- 
gress, and  the  superior  right  is  to  be  settled  by  inquiring  into  facts 
aliunde,  no  question,  no  treaty,  act  of  Congress  or  authority  ex- 
ercised under  the  United  States,  being  drawn  in  question,  pp.  447, 

44a 

Cited  and  ruling  applied  in  Lanf  ear  y.  Hunley,  4  Wall.  210,  18  L. 
826,  holding  section  25  of  the  Judiciary  act  did  not  warrant  the 
review  of  an  adjudication  upon  a  mere  question  of  boundary;  Bush 
y.  Glover,  47  Ala.  174,  holding  a  Judgment  of  a  Circuit  Court  of  the 
State  in  September,  1866,  during  the  provisional  government  though 
taken  by  default,  is  not  a  nullity. 

Public  lands. —  Act  of  Maj  8,  1822,  was  not  meant  to  confer  the 
adjudication  of  titles  of  land  on  registers  and  receivers;  they  may 
only  decide  on  tActa  of  location  and  survey  of  interfering  claims  to 
settle  boundaries,  p.  449. 

Cited  and  ruling  applied  in  Tate  v.  Carney,  24  How.  361,  16  L. 
684^  holding  the  register  and  receiver  had  no  power  to  cancel  a 
certificate  issued  to  a  previous  claimant,  and  to  grant  a  new  cer- 
tificate to  another  party;  Smiley  v.  Sampson,  1  Neb.  76,  77,  hold- 
ing the  register  and  receivers  of  local  land  ofllcers  cannot  determine 
questions  of  law  between  a  settler  and  the  government 

Miscellaneous. —  Kennedy's  Bxrs.  v.  Doe,  26  Ala.  403,  as  to  the 
form  of  the  claim,  the  court  holding  that  no  question  as  to  the  fact 
of  the  confirmation  had  been  raised  or  passed  upon  in  the  principal 
case. 

9  How.  451-470,  18  L.  212,  DOB  v.  CITY  OF  MOBILB. 

Appeal  and  error  —  Public  lands. —  Where  a  State  court  has 
left  the  question  of  location  to  be  settled  by  a  Jury,  the  Judgment 
founded  on  such  finding  will  not  ba  disturbed  by  the  Supreme 
Oourt»  p.  451. 
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Cited  and  affirmed  in  Bushnell  v.^  Grooke  Mining  Ck>.,  148  U.  S.  689, 
87  L.  613, 18  S.  Gt  774.  liolding  Supreme  Court  wiU  not  review  Judg- 
ment of  State  court  not  inyolving  a  Federal  question. 

9  How.  471-479,  13  L.  220,  GOODTITLH  v.  KIBBB. 

Land  under  navigable  waters. —  On  admission  of  a  State  into  the 
Union  the  shores  of  navigable  rivers  lying  below  high-water  mark 
pass  to  and  are  vested  in  the  State,  and  thereafter  Congress  cannot 
grant  them,  p.  477. 

In  the  Federal  courts  the  following  have  cited  and  relied  upon 
this  holding:  Doe  v.  Beebe,  13  How.  26, 14  L.  86,  as  to  land  on  bank 
of  Mobile  river;  County  of  St.  Clair  v.  Lovingston,  28  WalL  68,  23 
L.  63,  holding  the  shores  of  navigable  waters  and  the  soil  under 
them  were  reserved  to  the  States;  Barney  v.  Keokuk,  94  U.  S.  338,  24 
L.  228,  holding  the  same  principles  apply  to  all  navigable  waters  in- 
cluding the  great  lakes;  Van  Brocklln  v.  State  of  Tennessee,  117 
n.  S.  168,  29  L.  851,  6  S.  Ct.  679,  holding  that  lands  in  a  State,  pur- 
chased by  the  United  States  for  delinquent  taxes,  are  exempt  from 
State  taxation  while  so  owned;  Packer  v.  Bird,  137  U.  S.  671,  34  L. 
822,  11  S.  Ot  212,  holding  that  whatever  rights  attach  to  the  owner- 
ship of  property  conveyed  by  the  United  States  bordering  on  navi- 
gable streams  will  be  determined  by  the  States  in  which  it  is  situ- 
ated; Hardin  v.  Jordan,  140  U.  S.  381,  35  L.  483,  11  S.  Ct  812,  hold- 
ing government  grants  of  lands  bordering  on  tide  water  only  ex- 
tend to  high-water  mark;  Knight  v.  United  States  Land  Assn.,  142 
U.  S.  183,  35  L.  982,  12  S.  Ot  264,  holding  that  the  rule  that  on 
acquisition  of  territory  from  Mexico  the  United  States  took  the 
title  to  lands  under  tide  water  in  trust  for  the  future  States,  does 
not  apply  to  lands  previously  granted  to  the  parties  by  the  former 
government;  Shively  v.  Bowlby,  152  U.  S.  43,  38  L.  347,  14  S.  Ct  564, 
affirming  Bowlby  v.  Shively,  22  Or.  426,  30  Pac.  159,  holding  that 
the  United  States,  while  they  hold  a  country  as  a  territory,  may 
dispose  of  lands  and  rights  in  the  soil  below  high-water  mark  of 
tide  waters;  S.  C,  152  U.  S.  47,  38  L.  348,  14  S.  Ct  565,  holding  that 
a  donation  land  claim  passed  no  title  to  lands  below  the  high-water 
mark  as  against  a  subsequent  grant  from  State  of  Oregon;  St. 
Anthony  Falls  Water  Power  Co.  v.  St  Paul  Water  Commissioners, 
168  U.  S.  361,  362,  42  L.  502,  18  S.  Ct  162,  holding  that  the  extent 
of  a  riparian  proprietor's  right  of  property  was  a  subject  of  adju- 
dication by  the  State  court;  Kenyon  v.  Knipe,  46  Fed.  313,  holding 
that  the  title  of  a  grantee  from  the  United  States  to  land  on  the 
shores  of  a  navigable  bay  below  high- water  mark  depends  on  local 
law;  Scranton  v.  Wheeler,  57  Fed.  810,  811,  16  U.  S.  App.  152,  the 
same  rule  applies  equally  to  streams  navigable  in  fact  but  above  the 
ebb  and  flow  of  the  tide;  Cobum  v.  San  Mateo  Co.,  75  Fed.  527, 
holding  a  grant  by  the  Mexican  government  in  California  of  land 
bordering  "to  the  west  on  the  sea"  included  only  lands  above 
high-water  mark,  collecting  authoritieB. 
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State   court   citing   cases   following   the   rule,   are:     l£agee  ▼. 
Doe,    22    Ala.    720,    holding    the    eastern   boundary    of    a    grant, 
confirmed   subsequently  to   the   admission   of   Alabama   into   the 
Union,  could  not  extend  beyond  high-water  mark  at  the  time; 
St   Louis,   etc.,   Ry.   y.   Ramsey,  53  Ark.   320,   22  Am.   St    Rep. 
198,  13  S.  W.  932,  8  L.  R.  A.  561,  and  n.,  holding  a  riparian  owner, 
deriving  title  from  the  United  States,  takes  only  to  high- water  mark; 
Gilmer  v.  Lime  Point,  18  GaL  252,  holding  that  the  right  to  take 
private  property  for  public  use  belongs  to  the  State  as  one  of  the 
rights  of  sovereignty;  People  y.  Stratton,  25  Gal.  250,  holding  if  a 
State  issues  a  patent  for  land  as  swamp  and  overflowed  lands,  and 
they  are  in  fact  highlands,  no  title  passes  to  the  patentee;  People 
V.  MoriU,  26  Gal.  354,  defining  "public  lands"  of  a  State  as  in- 
cluding the  shore  of  the  sea,  and  of  its  bays  and  inlets,  via  the 
land  usually  overflowed  by  the  maps  or  ordinary  tides;  Geiger  v. 
Filor,  8  Fla.  338,  holding  the  land  between  high  and  low- water  mark 
at  the  termination  of  the  streets  belongs  to  the  city;  McManus  v. 
Garmichael,  3  Iowa,  52,  holding  the  Mississippi  was  a  navigable 
river,  and  the  owner  of  an  island  in  it  had  no  title  to  the  land  be- 
tween high  and  low  water;  Gooley  v.  Golden,  117  Mo.  56,  23  S.  W. 
108,  21  L.  R.  A.  308,  holding  a  grantee  from  the  United  States  of 
land  on  the  banks  of  the  Missouri  river  takes  only  to  the  water's 
edge,  and  not  to  the  middle  of  the  stream;  Baer  v.  Moran  Brothers' 
Go.,  2  Wash.  611,  27  Pac.  471,  holding  Gongress  had  power  to  dis- 
pose of  tide  land  at  time  when  Washington  was  a  territory,  but  such 
land  was  not  subject  to  entry  under  the  Valentine  scrip  act  17  Stat 
649;  Ravenswood  v.  Flemings,  22  W.  Va.  59,  46  Am.  Rep.  492,  hold- 
ing that  riparian  owners  on  the  Ohio  river,  as  against  the  State  of 
West  Virginia,  hold  title  only  to  ordinary  high-water  mark.    See 
note  to  10  Am.  Dec.  387,  on  navigable  river  as  boundary;  note  to  16 
Am.  Rep.  527,  on  State's  title  to  the  shores  of  navigable  waters;  19 
Am.  St  Rep.  228,  on  rights  of  landowners  in  navigable  waters 
fronting  their  lands  and  in  the  lands  under  such  waters;  53  Am.  St 
Rep.  292,  297,  on  title  to  land  covered  by  tidal  and  other  navigable 
waters. 

Distinguished  in  Teschemacher  v.  Thompson,  18  OaL  28,  79  Am. 
Dec.  160,  holding  that  on  the  cession  of  Galifomia  the  government 
took  the  country  charged  with  the  equitable  claims  of  the  grantees. 

Spanish  grant  in  the  territory  ceded  by  Spain  to  France,  made 
after  the  treaty  of  St  Ildefonso  in  1800,  conveys  no  right  in  the  soil 
to  the  grantee,  p.  478. 

Gited  and  rule  applied  in  Teschemacher  v.  Thompson,  18  Gal.  29, 
79  Am.  Dec.  162,  holding  that  the  existence  of  a  previous  void  grant 
did  not  enlarge  the  power  of  the  general  government,  and  its  con- 
firmation subsequent  to  the  admission  of  the  State  did  not  impair 
her  rights.  Gited,  arguendo,  in  Shively  v.  Bowlby,  152  U.  S.  28, 
38  L.  342,  14  S.  Gt  558,  showing  that  the  decision  in  principal  case 
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turned  on  the  attempt  by  Ck>ngre88  to  confirm  an  invalid  Spanish 
grant,  and  did  not  apply  to  tide  land  in  Oregon. 

Stare  declBlB. —  The  case  mnst  be  very  strong,  and  one  where 
mistake  and  error  have  evidently  been  committed,  to  Justify  the 
court  in  reversing  its  own  decision,  p.  478. 

Cited  and  followed  in  Cromie  v.  Board,  71  Ind.  212;  also,  City 
of  Logansport  v.  Shirk,  88  Ind.  560,  and  Frank  v.  Bvansville,  etc., 
R.  R.  Co.,  Ill  Ind.  186,  12  N.  B.  107,  refusing  to  reverse  former 
decisions. 

9  How.  47*^-487,  13  L.  223,  ATKINSON  v.  CUMMINS. 

Eridenoe  to  explain  latent  ambig^ty. —  In  all  cases  where  a 
difficulty  arises  in  applying  the  words  of  a  will  or  deed  to  the  sub- 
ject-matter of  the  devise  or  grant,  the  ambiguity  which  is  intro- 
duced by  the  admission  of  extrinsic  evidence  may  be  rebutted  by 
evidence  calculated  to  explain  what  was  the  estate  or  subject-matter 
really  intended  to  be  devised  or  granted,  p.  486. 

Citing  cases  which  apply  this  rule  are:  Daugherty  v.  Rogers,  119 
Ind.  259,  20  N.  B.  781,  3  L.  R.  A.  851,  and  n.,  applying  rule  to  in- 
terpret a  gift  in  a  will  to  one  to  whom  testator  had  made  advances 
In  his  lifetime,  taking  notes  as  memoranda,  and  collecting  authori- 
ties; Pickering  v.  Pickering,  50  N.  H.  350,  holding  that  parol  evi- 
dence is  not  admissible  to  explain  an  ambiguity  apparent  on  the 
face  of  the  will;  Gentile  v.  Crossnan,  7  N.  Mex.  597,  38  Pac.  249, 
admitting  parol  evidence  to  explain  intention  and  meaning  of  a 
Spanish  term  "  les  lomas,"  used  to  define  a  boundary  in  a  deed;  Sus- 
quehanna Boom  Co.  V.  Finney,  58  Pa.  St  208,  holding  that  records 
and  returns,  which  ordinarily  furnish  conclusive  presumptions  of 
their  truth,  may  be  so  impaired  by  vagueness  so  that  the  presump- 
tion is  only  prima  fade,  and  may  be  rebutted  by  proof,  collecting 
authoriUes;  Segar  v.  Babcock,  18  R.  I.  205,  26  AH.  258,  holding  that 
when  a  deed  refers  to  monuments  for  boundaries,  resort  to  parol 
can  only  be  had  when  such  monuments  are  uncertain  and  ambigu- 
ous; Hughes  y.  Sandal,  25  Tex.  164,  165,  holding,  where  a  bond  was 
unambiguous,  an  ambiguity  which  arose  on  the  evidence  by  which 
plaintiff  sought  to  identify  the  land  described  therein,  might  be 
removed  by  further  evidence;  Coulam  v.  Doull,  4  Utah,  274,  9  Pac. 
569,  admitting  extrinsic  evidence  to  prove  that  a  testator's  omission 
of  certain  children  from  his  will  was  intentional;  Scott  y.  Neeves, 
77  Wis.  312,  45  N.  W.  423,  admitting  parol  evidence  to  Identify  cer- 
tain indebtedness  referred  to  by  a  testatrix  in  a  wilL  See  notes 
to  40  Am.  Dec.  Ill,  on  parol  evidence  to  explain  false  descriptions 
and  surplusage;  46  Am.  Rep.  75,  on  latent  ambiguity. 

9  How.  487-501,  13  L.  228,  BROWN  y.  UNITED  STATES. 

An  adjudication  by  the  postmaster-general,  ordering  a  credit 
and  payment  to  an  employee,  of  money  representing  a  fraudulent 
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tranofer  of  stock  of  an  Insolvent  corporation,  cannot  be  considered 
a  final  adjudication  closing  tbe  transaction  from  Judicial  scrutiny, 
p.  497. 

Publio  offioers. —  Oircnmstances  warrant  a  necessary  legal  con- 
clusion to  aifect  the  head  of  an  executiye  department,  with  every 
consequence  dedudble  from  facts  which  it  was  vrithin  the  range  of 
his  duty  to  know,  p.  497. 

No  citations. 

9  How.  001-021,  13  L.  234,  UNITBD  STATES  Y.  BOBBRTS. 

Povtmaster-generaL — Instructions  issued  for  guidance  of  em- 
ployees must  be  absolutely  observed,  p.  018. 

Cited  and  rule  applied  in  Sterling  v.  Warden,  01  N.  H.  241,  12  Am. 
Bep.  104,  holding  that  the  regulations  made  by  the  postmaster-gen- 
eral for  the  conduct  of  the  postal  service  of  the  country  have  the 
force  and  effect  of  positive  law. 

9  How.  022-029,  13  L.  242,  BANK  OF  ALABAMA  ▼.  DALTON. 

Statutes  of  limitation  furnish  rules  of  decision,  and  are  equally 
binding  on  the  Federal  courts  as  they  are  on  State  courts,  p.  027. 

The  following  cases  cite  and  apply  this  principle:  Biichigan  Ins. 
Bank  v.  Bldred,  130  U.  S.  696,  82  L.  1081,  9  S.  Ct  691,  holding  that 
a  provision  in  a  statute  of  limitations  that  an  action  should  be 
denied,  commenced  by  service  of  the  summons,  or  its  delivery  to  an 
officer  with  intent  it  should  be  served,  was  applicable  to  an  action 
in  Federal  court;  Butler  v.  Poole,  44  Fed.  086,  holding  actions  by  a 
receiver  of  a  national  bank  against  stockholders  for  assessments 
are  subject  to  the  State  statutes  of  limitations,  collecting  author- 
ities; BricklU  V.  City  of  Baltimore,  02  Fed.  739,  holding  that  the 
weight  of  Judicial  opinion  (the  courts  being  personally  opposed  to 
it),  was  that  the  State  statutes  of  limitation  were  not  applicable 
to  actions  in  the  Federal  courts  for  infringement  of  patents;  Mor- 
gan V.  City  of  Des  Moines,  04  Fed.  460,  holding  that  an  act  of 
Iowa,  barring  suit  for  personal  injuries  against  a  municipal  cor- 
poration after  six  months,  is  binding  upon  an  infant  as  well  as  an 
adult;  McGormlck  v.  Busch,  10  Iowa,  137,  83  Am.  Dec.  409,  sus- 
taining a  State  law  enacting  that  an  action  against  one  in  the 
actual  military  service  of  the  State  shall  stand  continued  during 
such  service;  Oarrigan  v.  Semple,  72  Tex.  308,  12  S.  W.  179,  hold- 
ing the  State  statute  of  limitation  applied  in  suits  brought  there 
on  contracts  made  between  parties  in  other  States.  Cited  in  gen- 
eral discussion  in  Amy  v.  City  of  Watertown,  22  Fed.  420,  on  what 
inquiries  were  proper  under  plea  of  statute,  collecting  numerous 
authorities. 

Statutes  of  limitation. —  Legislation  by  Oongress  does  not  pre- 
vent a  State  from  passing  acts  of  limitation  to  bar  suits  on  Judg- 
ments rendered  in  another  State,  p.  028. 
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Cited  and  applied  in  Cleveland  Ins.  Co.  y.  Beed,  1  Biss.  186,  187» 
F.  C.  2,889,  holding  that  statute  of  Wisconsin  was  applicable  to  a 
foreclosure  snit,  although  passed  subsequent  to  the  maturity  of  the 
mortgage;  Randolph  v.  King,  2  Bond,  108,  F.  C.  11,560,  sustaining 
constitutionality  of  Ohio  State  law  limiting  time  for  bringing  ac- 
tion on  foreign  judgments;  Meek  y.  Meek,  45  Iowa,  297,  holding 
«  judgment  of  State  of  Ohio,  not  there  barred,  is  subject  to  the 
bar  of  statute  of  Iowa  if  sued  on  in  that  State;  Fiske  y.  Briggs,  6 
B.  I.  564,  holding  that  courts  will  construe  statutes  of  limitation 
as  retrosi>ectiye  or  not,  according  as  the  intention  of  the  legislature 
la  to  be  gathered  from  their  language. 

Judgments  of  sister  States  —  Statute  of  limitations. —  The  ac^ 
Hon  of  Congress  with  respect  to  article  lY,  section  1  of  the  Consti- 
tntion,  is  (1)  that  the  judgments  of  another  State  shall  be  record 
eyldence  of  the  demand;  (2)  that  a  defendant,  sued  on  the  judg- 
ment, cannot  go  behind  it  and  controvert  the  contract  or  other 
cause  of  action  on  which  it  is  founded;  (3)  that  it  is  evidence  of  an 
established  demand  which,  standing  alone,  is  conclusive  between 
Che  parties,  but  Congress  has  not  prevented  a  State  from  passing  acts 
of  limitation  to  bar  suits  on  Judgments  rendered  in  another  State, 
p.  52& 

Citing  authorities  which  apply  this  ruling,  are:  United  States 
▼.  Beese,  92  U.  S.  251,  23  L.  576,  holding  the  expression  '*  State,"  in 
the  Constitution,  refers  to  and  includes  all  the  agencies  of  the 
State,  the  executive  and  courts  of  record  —  the  judicial  proceedings 
of  a  State  mean  the  proceedings  of  the  courts  of  a  State  (see  note 
to  3  McCrary,  613,  on  terms  "  faith  "  and  "  credit,"  as  used  in  the 
Federal  Constitution);  Marx  v.  Kilpatrick,  25  Neb.  114,  41  N.  W.  114, 
folding  that  under  statute  of  Nebraska,  the  judgment  of  a  court 
of  a  sister  State  is  not  a  foreign  judgment,  requiring  faith  and 
credit  to  be  given  to  it  by  State  courts,  but  is  to  be  so  regarded 
as  to  the  application  of  statutes  of  limitation;  Metcalf  v.  Gilmore, 
^  N.  H.  190,  holding  that  the  effect  of  a  judgment  of  a  court  in 
Illinois  was  not  to  be  determined  by  the  law  of  that  State;  Suydam 
▼.  Barber,  18  N.  Y.  478,  defining  effect  of  a  judgment  of  Missouri 
against  one  of  several  joint  debtors,  when  pleaded  in  New  York,  in 
bar  of  an  action  there  against  the  co-debtors. 

A  limitation  of  actions  on  foreign  judgment,  which  makes  no 
exception  lu  favor  of  any  party,  is  applicable,  though  the  judgment 
debtor  on  the  day  that  the  act  came  Into  operation,  became  a  dti- 
sen  of  the  State.  Where  the  legislature  makes  no  exception,  the 
courts  can  make  none,  pp.  528,  529. 

Cited  and  principle  applied  in  Andrews  v.  Dole,  1  Fed.  Cas.  883, 
11  N.  B.  R.  363,  defining  the  way  in  which  courts  of  equity  viewed 
and  acted  towards  statutes  of  limitations;  The  Sam  Slick,  2  Curt. 
485.  F.  C.  12.282,  holding  that  courts  cannot  engraft  on  a  statute 
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of  limitations  an  execution,  not  made  on  It,  nor  declare  a  right  not 
to  be  barred  if  within  the  fair  meaning  of  the  language  of  the 
act;  The  United  States  y.  Malllard,  4  Ben.  466,  F.  O.  15,709,  in  ac- 
tion to  recover  value  of  forfeited  merchandise,  holding  the  court 
could  not  introduce  into  the  statute  an  exception  in  case  of  con- 
cealed fraud;  Norton  v.  De  U  Villebeuve,  1  Woods,  164,  18  N.  B.  B. 
306,  F.  C.  10,360,  holding  that  the  ignorance  of  an  assigrnee  in 
banlcruptcy  of  his  right  to  certain  property  did  not  remove  the  bar 
of  time,  wltiiin  which  only  his  right  to  sue  for  it  existed;  Nonce 
y.  Richmond,  etc,  R.  R.  Co.,  83  Fed.  433,  holding  that  matters 
respecting  the  remedy  depend  on  the  laws  of  the  place  where  suit 
is  brought;  Madden  v.  Lancaster  Co.,  66  Fed.  196,  27  U.  S.  App. 
528,  holding  that  under  a  statute  providing  that  an  action  for  dam- 
ages may  be  brought  within  thirty  days  of  the  time  of  the  injury 
or  damage  occurring,  an  action  must  be  commenced  within  that 
time,  although  plaintiff  was  so  seriously  hurt  that  he  could  not 
consult  his  attorney  for  two  months  after  the  injury  occurred; 
Shreve  v.  Gheesman,  69  Fed.  789,  32  U.  S.  App.  676,  holding  that 
under  the  statute  enabling  a  defeated  party  to  have  a  re-trial  on 
payment  of  all  costs  recovered  by  the  judgment,  all  the  costs  must 
be  paid,  and  the  courts  could  make  no  exception;  Pearsall  v.  Great 
Northern  R.  R.  Co.,  73  Fed.  940,  holding  that  the  statutory  charter 
of  a  railway  company  which  provided  that  it  might  be  amended 
in  any  manner  not  destroying  or  impairing  the  vested  rights  of 
the  corporation,  did  not  reserve  to  the  government  the  power  to 
destroy  the  right  of  consolidating  with  another  company;  Paving, 
«tc..  Go.  V.  Ward,  55  U.  S.  App.  742,  affirming  S.  G.,  85  Fed.  85, 
refusing  to  import  into  the  Constitution  of  Missouri  a  power  to 
grant  special  powers  and  impose  special  restrictions  on  certain 
cities  different  from  the  others  of  the  same  class;  Wrightman  v. 
Boone  Co.,  88  Fed.  436,  holding  that  the  statute  of  Arkansas,  pro- 
viding that  no  scl.  fa.  should  issue  to  revive  any  Judgment  except 
within  ten  years  after  its  rendition,  included  judgments  rendered 
before  the  enactment  of  the  law;  Martin  v.  Martin,  35  Ala.  567, 
holding  that  statutes  of  limitation,  which  allow  a  reasonable  time 
for  commencement  of  suit,  operate  upon  causes  of  action  subsisting 
at  their  adoption,  unless  they  contain  some  opposing  provision; 
Carrier  v.  Chicago,  etc.,  R.  R.  Co.,  79  Iowa,  88,  44  N.  W.  206,  6  L. 
B.  A.  801,  and  n.,  construing  the  exceptions  in  statute  of  limita- 
tions as   to  actions  based   on   fraud,   and  collecting   authorities; 
fiwickard  v.  Bailey,  3  Kan.  611,  holding  the  fact  that  one  exception 
was  made  in  code  of  1858,  was  strong  evidence  of  Intent  to  in- 
clude no  other;  Smith  v.  Stewart,  21  La.  Ann.  77,  78,  holding  that 
prescription  runs  against  all  persons  except  such  as  are  included 
in  some  exception  established  by  law;  Comn  v.  Rich,  46  Me.  512, 
71  Am.  Dec.  563,  holding  that  the  repeal  of  a  statute   defeated  all 
rights  under  it,  except  those  already  vested  by  Judgment  or  saved 
by  an  action  already  commenced;  Rogers  v.  Brown,  61  Mo.  194,  hold- 
ing the  statute  of  limitations  of  Missouri,  then  in  force,  applied  to 
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all  clYil  actions,  both  at  law  and  in  equity;  Ck>ady  v.  Reins,  1  Mont 
428,  holding  the  statute  of  Montana  made  no  exception  in  favor  of 
action  against  a  physician  for  damages  for  unslslllful  treatment; 
Levy  y.  Newman,  130  N.  Y.  14,  28  N.  B.  660,  holding  that  statutes 
of  limitation  are  applicable  to  persons  under  disability,  unless  ex- 
pressly excepted;  Bickle  y.  Chrisman's  Admx.,  76  Va.  688,  holding,  in 
a  suit  to  avoid  a  conveyance,  the  statute  ran  from  the  date  of  exe- 
cution of  the  deed,  not  from  the  time  the  right  of  action  accrued, 
and  the  exceptions  to  the  operation  of  the  statute  must  be  found  In 
the  statute  itself;  Van  Steenwyck  v.  Washburn,  59  Wis.  502,  48  Am. 
Rep.  534,  17  N.  W.  292,  construing  the  statutory  power  of  election 
given  to  a  widow,  holding  that  since  there  was  no  exception  in  the 
case  of  an  insane  widow,  the  court  could  not  create  one. 

Cited  In  dissenting  opinion  in  Stryker  v.  Board,  77  Fed.  582,  40 
IT.  S.  App.  583,  arguing  that  the  repeal  of  an  act  authorizing  county 
commissioners  to  levy  taxes  to  pay  warrants,  could  not  defeat  the 
rights  of  warrant  holdeiB  to  compel  its  exercise;  Aycock  y.  Martin, 
37  Ga.  179,  arguing  that  the  power  of  the  legislature  to  legislate 
concerning  remedies  was  unrestricted.  See  note  to  13  Am.  Dec. 
370,  on  absence  no  exception  to  statute  unless  so  expressed. 

Miscellaneous. —  Dulles  v.  Jones,  9  How.  530,  13  L.  245,  as  being 
similar  to  the  principal  case  and  decided  on  same  grounds;  Hanger 
▼.  Abbott,  6  WaU.  542,  18  L.  943,  holding  that  the  time  during 
which  courts  in  the  rebellious  States  were  closed  to  citizens  of  the 
loyal  States,  is  to  be  excluded  from  the  computation  of  the  time 
fixed  by  statutes  of  limitation. 

9  How.  530,  13  L.  245,  DULLES  v.  JONES. 

Case  similar  to  and  decided  on  same  principles  as  Bank  of  Ala- 
bama V.  Dalton,  9  How.  522-^29,  18  L.  242-245,  vide  supra,  p.  530. 

No  citations. 

9  How.  530-552,  13  L.  245,  BAYARD  v.  LOMBARD. 

The  Circnit  Court,  by  adopting  the  forms  of  process  of  the  State 
courts,  and  State  law  and  practice  for  taking  lands  on  execution 
and  disposing  of  proceeds,  has  not  adopted  the  State  mode  of  re- 
viewing decisions.  State  legislation  cannot  give  jurisdiction  to 
Federal  courts,  p.  551. 

Cited  and  principle  applied  in  Brown  v.  Pierce,  7  WalL  217,  19 
li.  137,  holding  that,  in  adopting  State  process,  Congress  had  also 
adopted  the  process  prevailing  when  the  Federal  judicial  system 
was  organized  in  the  courts  of  the  several  States,  with  respect  to 
the  liens  of  judgments;  Wickham  v.  Morehouse,  16  Fed.  325,  holding 
that  a  bill  in  equity  to  establish  rights  of  judgment  creditors  to 
«  fund  in  hands  of  marshal,  was  maintainable  in  Federal  courts. 

ApxMftl  to  Supremo  Court  lies  in  chancery  cases,  and  not  cases 
ait  law.    The  writ  of  error  given  by  the  judiciary  act  is  governed 
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by  that  act,  and  the  principleB  of  common  law,  as  regards  the  lodg- 
ments and  qneatlona  which  may  be  reyiewed  mider  It,  p.  551. 

Cited  In  Graham  v.  Bayne,  18  How.  62,  15  L.  266,  holding  that 
connsel  might  agiee  to  submit  both  fact  and  law  to  decision  of  the 
Supreme  Ck>urt,  bnt  conld  not  by  agreement  introdnce  a  new  prac> 
tice,  or  compel  the  court  to  adopt  the  State  act  as  to  mode  of  re- 
viewing cases  in  error. 

Appeal  and  error. —  Only  a  party  or  priyy  to  the  record  can  have 
a  writ  of  error  to  reverse  a  judgment  A  controversy  between 
creditors,  as  to  the  priority  of  their  respective  judgments,  cannot 
be  brought  to  the  Supreme  Ck>urt  on  writ  of  error  from  an  order 
of  the  State  court,  disposing  of  funds  arising  from  an  execution 
sale,  p.  551. 

Oited  and  rule  applied  In  Ourtis  y.  Petitpaln,  18  How.  110,  15  L. 
280,  in  a  similar  state  of  facts,  where  different  parties  claim  a  fund 
in  the  hands  of  the  marshal,  arising  from  sales  under  execution; 
Oook  y.  Lasher,  78  Fed.  704,  42  U.  S.  App.  42,  rejecting  an  appeal 
by  a  person,  named  as  a  party  to  the  bill,  but  not  served  with  the 
process,  and  who  did  not  appear;  In  re  Woerishoffer,  74  Fed.  916, 
41  U.  S.  App.  411,  holding  that  an  appeal,  sued  out  in  the  name  of 
persons,  alleging  themselves  to  form  a  firm  named  in  the  proceed- 
ings, could  not  be  entertained  when  the  record  did  not  disclose  who 
composed  the  firm;  Fischer  y.  Hanna,  21  Ck>lo.  11,  39  Pac.  421,  hold- 
ing a  personal  judgment  not  appealable  by  one  who  had  purchased 
the  plaintiff's  daim.  See  note  to  91  Am.  Dec.  194,  on  writ  of  error, 
who  may  sue  out. 

9  How.  552-509,  18  L.  254,  LAMBEBT  v.  GHISELIN. 

Hotiee  of  dishonor. —  When  the  facts  are  not  disputed,  the  ques- 
tion of  sufficiency  of  the  notice  is  one  of  law,  p.  557. 

Cited  in  Watson  v.  Tarpley,  18  How.  519,  15  L.  510,  holding  it 
was  error  to  submit  to  the  jury  to  determine  whether  the  proceed- 
ings as  to  protest  and  dishonor  of  a  bill  were  regular  and  legaL 

Hotloe  of  dishonor. —  liability  of  indorser  is  fixed  by  sending 
notice,  after  the  exercise  of  due  diligence.  A  right  of  action  is  ac- 
quired by  the  notice  on  which  suit  may  be  brought  at  once.  Such 
right  is  not  divested  by  information  subsequently  obtained  of  tbe 
true  residence  of  indorser,  and  no  second  notice  is  required  to  be 
sent,  p.  558. 

Cited  and  principle  applied  in  Rowland  v.  Rowe,  48  Conn.  444. 
holding,  where  plaintiff  had  ascertained  indorser's  true  residence, 
when  he  purchased  a  note,  he  might  rest  on  that  knowledge;  and  as 
he  did  not  learn  of  a  change  of  address  till  after  presentation;  be  need 
not  give  a  second  notice;  Renshaw  v.  Triplett,  23  Mo.  221,  where 
a  note  showed  on  its  face  it  had  been  protested  for  non-acceptance, 


885  United  States  v.  Marigold.  9  How.  560-570 

the  right  of  action  had  accrued  on  protest,  and  could  not  be  dl- 
yested  by  failure  to  give  a  notice  of  non-acceptance  after  notice  of 
protest  for  non-payment  had  been  received. 

Notice  of  dishonor. —  Where  a  bill  of  exchange  Is  not  dated  at 
any  particular  place.  Inquiry  from  a  person,  as  likely  as  any  other 
to  know  the  address  of  the  indorser,  and  when  the  answer  is  direct 
and  positive  and  the  notice  is  sent  accordingly.  It  is  sufficient,  al- 
though the  Information  was  inaccurate,  p.  558. 

Citing  cases  which  make  application  of  the  principle,  are:  Sharpe 
v.  Drew,  0  Ind.  283,  where  a  notice,  deposited  in  post-office,  di- 
rected to  defendant,  who  lived  half  a  mile  out  of  the  city,  but  had 
a  box  at  that,  which  was  the  nearest  post-office,  was  held  suffi- 
cient; Moore  v.  Hardcastie,  11  Md.  490,  giving  general  rule  for  no- 
tice where  Indorser  lived  in  different  place  from  holder,  but  hold- 
ing that,  where  there  was  no  proof  that  the  notary  made  Inquiry 
anywhere  of  any  person  as  to  the  residence  or  post-office  of  the 
Indorser,  a  notice  directed  to  the  county  town  was  insufficient; 
Whitridge  y.  Rider,  22  Md.  559,  holding  that  the  diligence  should  be 
such  as  men  of  business  usually  exercise  when  their  interest  de- 
pends on  their  obtaining  correct  information;  Burk  v.  Shreve,  39 
N.  J.  L.  219,  holding,  where  residence  of  indorser  is  not  known,  and 
notice  is  sent  after  diligent  inquiry,  in  accordance  with  informa- 
tion, such  as  a  prudent  business  man  would  act  on,  it  is  sufficient, 
though  the  Information  is  Incorrect;  Runyon  v.  Montfort,  Busb.  374, 
holding  due  diligence  was  not  shown  where  inquiry  was  made  of  one 
person  only,  who  had  no  other  means  of  information  than  that  the 
indorser  had  married  a  lady  of  the  town  to  which  the  notice  was 
directed;  Central  Nat.  Bank  v.  Adams,  11  S.  C.  456,  32  Am.  Rep. 
498,  restating  rule  and  holding  where  notice  was  sent  by  mall  to 
a  post-office,  under  information  obtained  by  the  notary  that  that 
was  the  Indorser's  post-office,  that  due  diligence  bad  been  shown; 
McVeigh  V.  Bank,  26  Oratt  807,  holding  that  notice  given  to  in- 
dorser at  his  residence,  which,  during  the  War  of  Rebellion,  be  bad 
left  In  charge  of  a  servant,  was  insufficient,  and  collecting  au- 
thorities on  due  diligence.  Cited,  in  argument  for  appellees,  in  note 
to  8  Ind.  148,  to  the  point  that  due  diligence  was  provable  by  the 
depositions  of  the  notary  and  other  witnesses. 

9  How.  560-^70,  18  L.  257,  UNITED  STATES  v.  MARIGOLD. 

Power  of  coining  money  and  of  regulating  its  value  was  dele- 
gated to  Congress  by  the  Constitution  for  the  purpose  of  creating 
and  preserving  the  uniformity  and  purity  of  such  a  standard  of 
value,  and  to  prevent  the  Irregrularlties  and  confusion  incident  to 
different  views  of  policy  which,  in  different  communities,  would  be 
brought  to  bear  on  the  subject,  p.  567. 

Cited  and  principle  applied  in  Griswold  v.  Hepburn,  2  Duv.  38. 
holding  that  to  make  treasury  notes  a  legal  tender  In  satisfaction 
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of  a  contract  for  monej,  unconstitutionally  impairs  the  obligation 
of  a  contract;  ShoUenberger  y.  Brinton,  52  Pa.  St  37,  holding 
Congress  had  constitutional  power  to  issue  treasury  notes  and 
make  them  lawful  money  and  legal  tender.  Cited  in  dissenting 
opinions,  in  Legal  Tender  Cases,  12  Wall.  586,  G17,  619,  658,  675,  20 
L.  323,  333,  334,  347,  352,  arguing  that  the  Constitution  conferred 
on  Congress  only  the  power  to  establish  a  standard  of  value  in 
coin,  and  that  neither  Congress  nor  the  States  had  authority  to 
make  notes  a  legal  tender. 

Connterfeitlng. —  The  constitutional  power  to  coin  money  and 
regulate  its  value,  carried  with  it  the  correlative  power  of  pro- 
tecting the  creature  and  object  of  that  power;  and,  having  created 
and  issued  a  circulating  medium,  Congress  is  bound  to  prevent  it? 
debasement  and  expulsion.  To  this  Is  traceable  the  power  of  Con- 
gress to  provide  for  the  punishment  of  counterfeiting  and  utterinfr 
or  circulating  spurious  or  counterfeited  coin,  pp.  567,  568. 

Citing  cases  applying  the  rule,  are:  Legal  Tender  Cases,  12  Wall. 
536,  20  L.  307,  sustaining  constitutionality  of  acts  of  April  30,  1790. 
and  the  supplementary  act  of  1825,  defining  and  providing  for  pno- 
ishment  of  crimes;  Ex  parte  Carll,  106  U.  S.  52,'),  27  L.  289,  1  S.  Ct 
536,  holding  that  an  indictment  for  changing  name  of  payee  in 
genuine  registered  government  bonds,  charged  a  crime  against  the 
laws  of  the  United  States;  United  States  v.  Tates.  6  Fed.  864, 
holding  the  crime  of  passing  counterfeit  coin,  with  intent  to  de- 
fraud, is  a  mere  cheat,  and  not  an  infamous  crime,  which  can  be 
prosecuted  upon  an  information  filed  by  district  attorney;  E^x  parte 
Houghton,  7  Fed.  658.  8  Fed.  897,  holding  a  State  court  has  no 
jurisdiction  over  the  offense  of  passing  counterfeited  national  bank 
bills;  Hancock  v.  Yaden,  121  Ind.  373,  16  Am.  St  Bep.  401,  23  N.  B. 
255,  6  L.  R.  A.  579,  holding  a  contract  by  an  employee,  waiving  his 
right  to  receive  his  wages  in  lawful  money  of  the  United  States, 
void  under  a  State  law;  Metropolitan  Bank  v.  Van  Dyck,  27  N.  T. 
450,  478,  sustaining  valfdity  of  act  of  Congress  of  1862,  making 
treasury  notes  a  legal  tender. 

Cited,  arguendo,  in  Moore  v.  People,  14  How.  20,  14  L.  309,  to 
the  point  that  both  Congress  and  State  may  legislate  and  impose 
penalty  for  harboring  fugitive  slaves;  ShoUenberger  v.  Brinton,  52 
Pa.  St.  61,  on  that  point  that  the  legal  tender  act  was  a  necessary 
exercise  of  the  duty  of  Congress  to  provide  for  the  common  defense 
to  suppress  rebellion. 

Constitutional  powers  of  Congress. —  No  power  should  be  con- 
ceded to  the  Federal  government  which  cannot  be  regularly  aud 
legitimately  found  In  the  Constitution,  and  none  withheld  which 
has  been  declared  necessary  to  the  execution  of  expressly  granted 
powers,  and  to  the  fulfilment  of  clear  and  well-defined  dutlee,  p. 
568. 
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Cited  and  principle  applied  in  Legal  Tender  Cases,  12  Wall.  545, 
20  L.  310,  saying  it  had  been  held  that  power  over  a  pari:icular  sub- 
ject might  be  exercised  as  auxiliary  to  an  express  power,  though 
there  is  another  express  power  relating  to  same  subject  less  com- 
prehensiye;  Bhollenberger  v.  Brinton,  52  Pa.  St.  04,  as  showing  that 
a  power  may  exist  as  an  incident  to  an  express  power,  though  there 
is  another  express  power  relating  to  part  of  its  subject 

Under  the  commerce  clause,  every  subject,  falling  within  the 
legitimate  sphere  of  commercial  regulation,  may  be  partially  or 
wholly  excluded;  the  power  of  exclusion  may  operate  on  any  and 
every  subject  of  commerce  to  which  the  legislative  discretion  may 
apply  it,  pp.  566,  567. 

Cited  in  Dred  Scott  v.  Sandf  ord,  19  How.  622,  15  L.  791,  opinion  of 
Curtis,  J.,  arguendo,  that  Congress  had  power  to  legislate  on  the 
subject  of  slavery  in  territories. 

Conflict  of  laws. —  The  same  act  may,  as  to  its  character  and 
tendencies  and  the  consequences  involved,  constitute  an  ofTense 
against  both  the  State  and  Federal  governments,  and  may  draw  to 
its  commission  the  penalties  denounced  by  either,  as  appropriate 
to  its  character  in  reference  to  each,  p.  569. 

Cited  and  principle  applied  in  Ex  parte  Siebold,  100  U.  S.  390,  25 
L.  724,  holding  that  an  ofTense  of  an  election  officer,  in  interfering 
with  a  United  States  marshal  at  an  election,  is  within  the  juris- 
diction of  Federal  courts,  although  the  State  law  regulates  the 
holding  of  elections;  Cross  v.  North  Carolina,  132  U.  S.  139,  33  L. 
290,  10  S.  Ct  49,  holding  a  State  is  not  deprived  of  jurisdiction  in 
a  case  of  forgery  of  a  bill  of  exchange  in  violation  of  State  law, 
because  the  forger  makes  false  entries  concerning  such  bill  on  the 
books  of  a  national  bank,  in  violation  of  Federal  statute;  In  re 
Loney,  134  U.  S.  375,  33  L.  951,  10  S.  Ct  585,  holding  tliat  the 
power  of  punishing  a  witness  for  testifying  falsely  in  a  judicial 
proceeding,  belongs  to  the  government  in  whose  tribunals  that  pro- 
ceeding is  had;  United  States  v.  Barnhart,  10  Sawy.  498,  22  Fed. 
200,  holding  that  the  doing  or  omitting  of  a  single  act  may  be  two 
crimes,  one  against  the  State,  and  the  other  against  the  United 
States  —  conviction  or  acquittal  of  the  one  crime  in  State  court 
is  no  bar  to  prosecution  for  the  other  in  Federal  court;  United 
States  V.  Given,  25  Fed.  Cas.  1331,  sustaining  a  conviction  of  a 
State  official  for  violating  a  law  of  the  United  States;  United  States 
V.  Wells,  28  Fed.  Cas.  523,  524,  holding  that  same  offense  may  be 
made  punishable  both  under  laws  of  State  and  of  Congress,  and 
both  State  and  Federal  courts  have  concurrent  jurisdiction;  State 
V.  Kirkpatrick,  32  Ark.  121,  collecting  and  reviewing  cases  of  acts 
which  are  offenses  against  both  State  and  Federal  laws,  holding 
a  false  affidavit  taken  before  clerk  of  Circuit  Court  in  matter  of 
homestead   not  punishable  as   perjury   in   State   court;   People   v. 


9How.5e(MS70  Notes  on  U.  S.  Reports.  888 

McDonnell,  80  Oal.  291,  18  Am.  St  Rep.  165,  22  Pac.  192,  holding 
that  crime  of  having  possession  of  plates  for  counterfeiting  notes 
of  a  foreign  goyemment  is  punishable  either  in  State  or  Federal 
courts;  United  States  v.  Amy,  14  Md.  152,  24  Fed.  Gas.  811,  holding 
that  act  of  Ck>ngres8  of  March  3,  1825,  for  punishing  for  stealing 
from  the  mail,  created  an  offense  also  punishable  in  State  tribunals 
under  State  law;  State  y.  Oleson,  26  Minn.  518,  5  N.  W.  969,  saying 
the  identity  of  an  offense  is  to  be  determined  by  a  reference  both 
to  the  act  done  and  the  law  which  it  violates,  and  if  the  act  is  a 
transgression  of  two  distinct  laws,  it  results  in  two  offenses;  State 
V.  Whlttemore,  50  N.  H.  248,  9  Am.  Rep.  199,  holding  false  swear- 
ing is  punishable  under  State  law,  and,  if  committed  relative  to  an 
application  for  naturalization,  under  United  States  law,  it  may  also 
be  an  offense  against  that  law;  People  v.  Welch,  141  N.  Y.  276,  38 
Am.  St.  Rep.  800,  36  N.  E.  331,  24  L.  R.  A.  121,  holding  that  revised 
statutes,  section  5344,  as  to  punishment  of  employees  on  vessels  by 
Federal  courts,  did  not  exclude  Jurisdiction  of  State  courts  for  of- 
fense of  manslaughter,  committed  by  a  pilot  on  the  Hudson  river; 
Territory  of  Oregon  v.  Ck)leman,  1  Or.  192,  75  Am.  Dec.  555,  holding 
one  who  sells  liquor  to  Indians  may  be  punished  for  same  act  un- 
der law  of  territory  and  law  of  United  States;  State  v.  Brown,  2  Or. 
224,  holding  that  the  possession  of  counterfeiting  implements  may 
be  made  an  offense  by  State  legislatures  punishable  by  State  courts; 
State  V.  Rankin,  4  Cold.  155,  holding  that  an  army  officer,  charged 
with  murder,  committed  during  tfie  Rebellion,  and  acquitted  by 
court-martial,  could  be  tried  by  the  State  courts  for  same  offense, 
and  could  not  plead  former  acquittal;  State  v.  Norman,  16  Utah, 
465,  52  Pac.  989,  holding  the  act  of  Congress,  defining  and  punish- 
ing adultery  in  the  territories,  did  not  prevent  the  territorial  legis- 
lature from  punishing  by  statute  the  same  act  as  an  offense  against 
the  territorial  government;  Jetf  s  Case,  18  Oratt  942,  946,  954,  956. 
holding  a  State  court  has  power  to  punish  the  offense  of  attempt- 
ing to  pass  a  forged  note  of  a  national  banlc;  Smith  v.  United  States, 
1  Wash.  Ter.  270,  holding  marine  torts,  committed  on  tide  waters 
within  the  boundaries  of  a  county,  are  within  the  Jurisdiction  of 
the  United  States,  the  territorial  courts  have  also  concurrent  Juris- 
diction. 

Cited  also  in  dissenting  opinions  in  Coleman  v.  Tennessee,  97 
U.  S.  537,  539,  24  L.  1129,  1130,  majority  holding  that  a  soldier 
convicted  by  court-martial  of  murder,  during  the  Rebellion,  could 
not  be  indicted  in  State  court  for  same  offense  after  restoration  of 
Tennessee  to  the  Union;  Tennessee  v.  Davis,  100  U.  S.  278,  25  L.  655, 
majority  holding  that  a  government  officer  could  not  be  tried  both  in 
State  and  Federal  courts  for  murder  committed  while  in  discharge 
of  his  duties. 

Distinguished  in  Donnell  v.  «State,  8  Ind.  481,  showing  that  the 
rule  that  uttering  counterfeit  money  was  punishable  by  State  as  a 
cheat,  did  not  apply  to  a  State  law  creating  an  offense  for  inducing 
escape  of  slaves  which  was  unconstitutionaL 
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Mlscellaneons.—  Forsyth  v.  Ualted  States,  9  How.  672,  13  L.  268, 
holding  tbe  act  of  1802,  proyidlng  for  certificates  of  dlylslon  of 
opinion,  applied  both  to  criminal  and  clyil  cases;  Bx  parte  Lange, 
18  Wall.  201,  21  li.  887,  dissenting  opinion,  argnlng  on  constitutional 
provision  that  no  person  shall  be  subject  for  the  same  offense  to  be 
put  twice  In  Jeopardy  of  life  or  limb. 

9  How.  671-678,  18  L.  262,  FORSYTH  ▼.  UNITDD  STATBSS. 

Appeal  —  Orimlnal  cases. —  There  is  no  general  law  giylng  i^ 
pellate  jurisdiction  to  the  Supreme  Gourt  in  criminal  cases,  p.  672. 

Olted  and  ruling  applied  in  Bz  parte  Vallandigham,  1  WalL  261, 

17  L.  693,  holding  the  Supreme  Gourt  cannot  review  by  certiorari 
the  proceedings  of  a  military  commission  ordered  by  a  general 
officer  of  the  army;  San  Francisco  v.  United  States,  4  Sawy.  680, 
F.  O.  12,316,  holding  there  was  no  appeal  to  the  Supreme  Ck>urt  from 
a  decision  of  the  Circuit  Gourt  involving  title  to  land  in  San  Fran- 
cisco; United  States  v.  Plumer,  3  Gliff.  27,  F.  G.  16,066,  holding  a 
writ  of  error  does  not  lie  from  Supreme  Gourt  to  a  Gircuit  Gourt  in 
a  criminal  case.  Glted  in  dissenting  opinions  in  United  States  y. 
Gircuit  Judges,  3  Wall.  679,  18  L.  114,  majority  holding  that  a  pro- 
ceeding in  lower  court,  under  the  act  of  1861,  for  settling  land  claims 
in  Galifomia  was  appealable  to  the  Supreme  Court;  Bx  parte  Lange, 

18  Wall.  186,  21  L.  887,  majority  holding  that  the  Supreme  Court 
could  look  into  the  record  to  ascertain  if  a  prisoner  was  held  under 
a  judgment  made  without  authority  of  law,  collecting  authorities. 

Appeal  to  Supreme  Court,  under  section  8  of  the  act  of  Congress 
of  February  22,  1847,  extends  to  judgments  and  decrees  of  terri- 
torial courts  of  the  Territory  of  Florida  in  both  civil  and  criminal 
cases,  p.  674. 

Cited  and  applied  in  Simpson  v.  United  States,  9  How.  678,  13 
L.  266,  and  Cotton  v.  United  States,  9  How.  680,  13  L.  266,  denying 
a  motion  to  dismiss  an  appeal  from  District  Court  of  Florida  In  a 
case  of  trespass  on  government  lands. 

9  How.  578-679,  13  L.  266,  SIMPSON  v.  UNITBD  STATES. 

Appeal  to  Supreme  Court,  under  section  8  of  act  of  Congress  of 
February  22,  1847,  is  allowable  in  both  civil  and  criminal  cases. 

No  citations. 

9  How.  679-680,  18  L.  266,  COTTON  v.  UNITBD  STATBS. 

Appeal  to  Supreme  Court,  under  section  8  of  act  of  Congress  of 
February  22,  1847,  Is  allowable  in  both  civil  and  criminal  cases. 

No  citations.  * 
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9  Hew.  580-602,  13  L.  266,  BALDWIN  v.  ELY. 

CertificateB,  issued  by  treasury  departmesit^  under  treaty  with 
Mexico,  being  legally  assignable  under  an  act  of  Congress,  an  In- 
dorsement in  blank  by  the  original  payee  is  sufficient  evidence  of 
title  to  enable  the  holder  to  receive  payment,  p.  600. 

Cited  and  applied  in  Bangor  Electric  Power,  etc.,  Co.  v.  Robinson, 
52  Fed.  521,  holding  that  under  statute  of  Maine  providing  that 
transfers  of  corporate  stoclc  certificates  shall  not  be  valid  except 
between  the  parties  thereto  until  entered,  then,  when  an  indorse- 
ment is  made  in  blank,  upon  ascertainment  of  the  transferee  the 
transfer  becomes  perfect  in  his  favor  as  against  the  indorser. 

Distinguished  In  Combs  v.  Hodge,  21  How.  407,  16  L.  117,  hold- 
ing that  where  certificates  of  public  debt  of  Texas  were  transferable 
only  by  the  owner  or  his  legal  representatives  or  attorney,  a  mere 
indorsement  in  blank  by  the  owner  was  not  sufficient  to  Justify  a 
purchaser  that  the  holder  had  a  good  title. 

Miscellaneous. —  Talty  v.  Freeman's  Savings  &  Trust  Co.,  93  U.  S. 
325,  23  L.  887,  on  the  point  that  an  offer  to  pay  amount  due  on 
security  was  not  the  equivalent  of  an  actual  tender  —  point  not 
touched  by  the  principal  case;  Bunnel  v.  Stoddard,  4  Fed.  Cas.  682. 
on  the  point  that  the  allegations  in  a  bill  must  agree  with  the 
proofs  and  vice  versa,  point  not  raised  in  principal  case. 

9  How.  602-603,  13  L.  276,  HOG  AN  v.  ROSS. 

Where  no  citation  has  been  issued  or  served  on  defendant  In 
error  the  cause  must  be  dismissed  on  motion,  p.  603. 

Cited  in  note  to  91  Am.  Dec.  195,  on  joinder  of  parties  suing  out 
writ  of  error. 

9  How.  603-619,  13  L.  276,  FLEMING  v.  PAGE. 

Power  to  declare  war  was  not  conferred  on  Congress  for  the 
purposes  of  aggrression  or  aggrandizement,  but  to  enable  the  general 
government  to  vindicate  its  own  rights  and  those  of  its  citizens.  A 
war  declared  by  Congress  can  never  be  presumed  to  be  waged  for 
the  purpose  of  conquest  or  the  acquisition  of  territory,  p.  614. 

Cited  and  approved  in  United  States  v.  CastiUero,  2  Black,  355,  17 
L.  443,  holding  the  courts  could  not  presume  the  war  with  Mexico 
was  made  with  the  object  of  conquering  California. 

International  law  —  Rervenue. —  Conquest  Is  a  valid  title  while 
the  victor  maintains  exclusive  possession  of  the  conquered  country, — 
as  regards  all  other  nations  it  is  part  of  the  conqueror's  territory, — 
but  it  is  held  according  to  its  own  institutions  and  laws.  The 
boundaries  of  the  United  States  are  ndt  extended  by  conquest,  and 
a  port  taken  and  occupied  by  its  forces,  remains  a  foreign  port  for 
revenue  purposes,  pp.  615,  616^ 
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Cited  and  principles  applied  in  Thorington  v.  Smith,  8  WalL  10, 
19  L.  3^  holding  that  the  Confederate  States  were  to  be  con- 
sidered as  a  de  facto  government,  to  which  its  inhabitants  owed 
obedience,  and  a  contract  for  payment  of  Confederate  States'  notes 
made  between  residents  can  be  enforced  in  the  United  States  courts; 
Hanauer  y.  Woodruff,  15  Wall.  447,  21  L.  227,  holding  that  bonds 
issued  by  one  of  the  States  in  rebellion,  for  the  purpose  of  support- 
ing the  war,  was  not  a  valid  consideration  for  a  promissory  note; 
New  Orleans  v.  Steamship  Co.,  20  Wall.  398,  22  L.  359,  as  authority 
for  the  proposition  that  conquest  and  temporary  military  possession 
do  not  alter  the  material  character  of  a  city  or  port;  Baldy  v. 
Hunter,  171  U.  S.  393,  18  S.  Ct  891,  holding  that  investment  by  a 
guardian  of  his  ward's  funds,  during  the  War  of  Rebellion,  in  bonds 
of  the  Confederate  States,  where  both  resided,  was  a  valid  transac- 
tion; The  Parkhill,  18  Fed.  Cas.  1188,  holding  that,  when,  during  the 
War  of  Rebellion,  a  ship  had  been  captured  and  libelled  as  a  prize, 
no  resident  within  the  hostile  district  could  sustain  a  proprietary 
claim  of  restitution;  Hart  v.  Burnett,  15  Cal.  559,  holding  that 
neither  military  occupation  nor  complete  conquest  produces  any 
change  in  private  property;  Penny  wit  v.  Foote.  27  Ohio  St  623.  22 
Am.  Rep.  355,  holding  that  the  judicial  proceedings  of  courts  of  the 
Confederate  States  were  not  such  as,  under  the  Constitution  and 
acts  of  Congress,  were  entitled  to  full  faith  and  credit;  Dlllard  v. 
Alexander,  9  Heisk.  725,  holding,  that  inhabitants  of  a  place  or 
territory  occupied  by  a  hostile  enemy  cannot  be  subsequently  pun- 
ished for  having  acquiesced  in  the  authority  that  has  gained  control. 

Cited  in  dissenting  opinion  in  Latham  v.  Clark,  25  Ark.  602,  ma- 
jority holding  that  all  contracts  in  consideration  of  Confederate 
notes  were  void. 

Cited  In  general  discussion  in  Ford  v.  Surget,  97  U.  S.  617,  24 
L.  1025,  citing  Instances  of  temporary  de  facto  governments  hold- 
ing a  Confederate  State  enactment  was  a  law  of  that  State; 
Daniel  v.  Hutcheson,  86  Tex.  62,  22  S.  W.  937,  discussing  and  ex- 
plaining the  lawful  exercise  of  a  belligerent  right  over  conquered 
territory,  as  regards  the  establishment  and  maintenance  of  military 
courts,  collecting  authorities. 

Distinguished  in  Hill  v.  Erwln,  44  Ala.  667,  holding  that  an  action 
on  notes  for  property  sold  could  not  be  defended  on  the  ground  that 
the  sale  was  for  Confederate  treasury  notes  and  not  dollars. 

War. —  A  custom-house  may  be  established  in  an  enemy's  country 
as  one  of  the  weapons  of  war.  A  permit  and  coasting  manifest 
granted  by  an  officer  appointed  by  the  military  authority  is  not 
recognized  in  any  port  of  the  United  States  as  the  license  required 
by  act  of  Congress  for  a  vessel  engaged  in  the  coasting  trade,  and 
does  not  exempt  its  cargo  from  duties,  p.  616. 

Cited  and  principle  applied  in  United  States  v.  The  Tropic  Wind, 
28  Fed.  Cas.  220,  holding  that  the  president  had  the  right  to  institute 
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and  declare  a  blockade  of  Oonfederate  ports;  Butledge  y.  Fogg.  8 
Ck>ld.  560,  91  Am.  Dec.  303,  holding  a  commander4n-cliief  can.  In 
his  discretion,  fix  a  rate  of  Import  duty  wholly  different  trom  those 
fixed  by  law  on  goods  bronght  into  the  United  States. 

Under  the  zevenna  laws  every  port  is  regarded  as  a  foreign  one, 
unless  the  custom-house  from  which  the  vessel  clears  is  within  a 
collection  district,  established  by  act  of  Congress,  and  the  officers 
granting  the  clearance  exercise  their  functions  under  the  authority 
and  control  of  the  laws  of  the  United  States,  p.  617. 

War. —  English  ]urlsi>nidence  has  been  adopted  by  most  of  the 
States,  so  ftur  as  it  concerns  private  and  individual  rights,  and  when 
such  are  in  question,  Bngllsh  decisions  are  referred  to  and  in  many 
cases  accepted  as  authority;  but  as  regards  conquest  in  war,  or 
the  rights  and  powers  of  the  executive,  the  Constitution  and  laws 
of  the  United  States  are  the  only  guide,  p.  618. 

Cited  in  dissenting  opinion  in  United  States  v.  Wong  Kim  Ark, 
169  U.  S.  710,  42  L.  912,  18  S.  Ct  480,  majority  holding  that  a  child 
bom  in  United  States  of  Chinese  parents,  not  naturalized,  but 
having  a  ];>ermanent  domicile,  became  at  birth  a  citizen  of  the  United 
States. 

Miscellaneous. —  United  States  y.  One  Hundred  Barrels  of  Cement, 
27  Fed.  Cas.  294,  in  considering  the  legal  status  of  residents  in  the 
Confederate  States  during  the  war;  Underbill  y.  Hernandez,  168 
U.  S.  253,  42  L.  457,  18  S.  Ct  84,  discussing  status  of  government 

arising  from  successful  civil  war. 

« 

9  How.  619-637, 13  L.  282,  MABBIOTT  y.  BBUNB. 

Import  duty  should,  as  a  general  rule,  be  collected  only  on  the 
quantity  or  weight  which  arrives  in  port  Nothing  Is  imported  till 
it  comes  within  the  limits  of  a  port  Where  a  portion  of  the  ship- 
ment does  not  arrive,  and  does  not  come  under  the  possession  of  the 
custom-house  officers,  it  cannot  be  taxed,  pp.  632,  633. 

Cited  and  ruling  applied  in  United  States  v.  Southmayd,  9  How. 
646,  13  L.  293,  holding  in  a  case  of  importation  of  sugar,  that  the 
duty  was  regulated  by  the  quantity  entered,  and  not  on  that  shipped 
abroad,  and  on  the  true  price  abroad  as  estimated  by  the  appraisers, 
not  necessarily  estimated  by  the  owners;  Lawrence  v.  Caswell,  13 
How.  496,  14  L.  239,  holding  a  duty  on  brandy  was  to  be  charged  on 
the  quantity  actually  imported  as  shown  by  gauge  not  on  the  in- 
voiced contents;  Belcher  v.  Linn,  24  How.  526,  16  L.  758,  holding  an 
assessment  was  uniformly  made  on  the  quantity  entered,  without 
any  allowance  for  ordinary  leakage  and  deterioration  while  the  mer- 
chandise was  detained  for  appraisement;  Balfour  y.  Sullivan,  8 
Sawy.  649,  650,  17  Fed.  232,  to  an  importation  of  coke  where  there 
was  a  shrinkage  in  weight  from  evaporation;  Wilson  y.  Maxwell,  2 
Blatchf .  318,  F.  C.  17,824,  to  an  importation  of  castile  soap  in  boxes, 
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where  the  ascertained  weight  exceeded  the  Invoice  weight;  Austin  v. 
Peaslee,  2  Fed.  Gas.  236,  holding  that  under  the  tariff  of  1846,  ad 
Talorem  duties  are  to  be  paid  on  the  quantity  of  goods  actually  Im- 
ported not  on  the  amount  put  up  abroad;  Weaver  v.  Saltonstall,  38 
Fed.  494,  also  as  to  lmi>ortatlon  of  castlle  soap  In  boxes  where  the 
soap  had  lost  In  weight  In  transit;  In  re  Bache,  64  Fed.  372,  holding 
window-glass  sound  when  shipped,  but  broken  In  transit,  so  as  to  be 
useless  except  for  remanufacture,  Is  entitled  to  free  entry;  United 
States  V.  Bache,  69  Fed.  764,  20  U.  S.  App.  286,  reversing  In  re  Bache, 
holding  that  window  glass,  broken  In  transit.  Is  not  admissible  as 
broken  glass  on  the  free  list,  but  Is  dutiable  unless  abandoned  to  the 
government  under  section  23  of  act  of  June  10,  1890. 

B«T«nv6  laws. —  Circulars  of  the  treasury  department  are  en- 
titled to  much  respect  In  deciding  on  the  true  meaning  of  the  law», 
but  are  never  decisive  not  uncontrollable,  pp.  633,  634. 

Olted  and  approved  In  Greely  v.  Thompson,  10  How.  234, 13  L.  402, 
saying  that  Importers,  In  case  of  doubt,  are  entitled  to  have  their 
right  settled  by  judicial  exposition  of  the  laws,  rather  than  by  the 
views  of  the  department;  McGall  v.  Lawrence,  8  Blatchf.  363,  F.  G. 
8,672,  discussing  case  of  Gray  v.  Lawrence,  8  Blatchf.  118,  F.  G. 
6,722,  where  the  court  held  that  the  secretary  of  the  treasury  had  no 
legal  power  to  direct  or  alter  the  Judgment  of  the  appraisers  In 
valuing  goods,  and  holding  that  his  Instructions  to  collectors  were 
not  conclusive  upon  the  courts. 

Bevenue  law. —  The  restrictive  provision  In  9  Stat  43,  that  duty 
should  not  be  assessed  on  an  amount  less  than  Invoice  value.  Is  to  be 
construed  as  meaning  Invoice  price,  and  has  no  reference  to 
quantity,  p.  626. 

Glted  and  principle  applied  In  Manhattan  Oas  Light  Go.  v.  Max- 
well, 2  Blatchf.  409,  F.  G.  9,023,  holding  the  appointment  must  be 
restricted  to  determining  the  price  or  value  of  the  measure  of  quan- 
tity by  which  the  purchase  and  sale  of  the  articles  are  made,  and 
has  no  reference  to  the  totality  of  the  purchase;  Plerson  v.  Lawrence, 
2  Blatchf.  606,  F.  G.  11,168,  holding  that  the  Invoices  are,  as  against 
the  importer,  prima  fade  evidence  of  the  times  of  purchase,  and  be- 
come conclusive  evidence  on  that  point,  unless  a  mistake  of  date  is 
pointed  out  and  proved  (note  this  may  follow  as  a  logical  deduc- 
tion from  the  ruling  that  the  restrictive  provision  relates  to  price 
only,  but  there  is  no  specific  decision  in  the  principal  case  as  to  con- 
clusiveness as  to  time  of  purchase);  United  States  v.  Nash,  4  Gllff. 
112,  F.  G.  16,856,  holding  the  appraisers  determine  the  actual  market 
value  or  wholesale  price  of  imports  in  the  principal  markets  of  the 
countries  from  which  they  were  imported,  but  have  no  authority  to 
determine  the  weight  or  quantity  of  the  importation;  Weaver  v. 
Saltonstall,  38  Fed.  494,  holding  that  revised  statutes,  section  2900, 
referred  only  to  price  not  to  quantity. 
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Bevenne  laws  —  Words  and  phrases. —  Deductions  from  qnaii- 
titles  of  merchandise  shipped  are  allowed  by  various  acts  of  €k>n- 
gress.  Cases  instanced,  among  other,  a  reduction  in  weight  for  "  tare 
and  draft,"  under  1  Stat  166.  This  last  word  should  be  "draff** 
meaning  dust  or  dirt,  not  what  is  generally  meant  as  draught  or 
draft,  p.  633. 

Cited  as  to  deductions  for  "  tare  "  under  statute  of  1799;  sections 
58,  59,  in  Wilson  v.  Maxwell,  2  Blatchf.  318,  F.  a  17,824,  holding 
that  as  to  soap  imported  in  boxes  the  tare  was  10  per  cent,  of  ascer- 
tained gross  weight  not  actual  weight  of  the  boxes. 

Overruled  in  Seeberger  v.  Wright,  etc..  Oil  Co.,  157  U.  S.  185,  39 
L.  666,  15  S.  Ct  584,  as  dictum,  holding  the  word  was  intended  to 
apply  to  an  arbitrary  deduction  by  the  importer  from  the  gross 
weight  and  not  to  impurities. 

Bevenue  law  —  Protest. —  Where  a  payment  has  been  closed  up 
without  protest,  it  cannot  be  reopened,  but  where  a  written  protest 
is  intended  to  apply  to  subsequent  entries,  and  is  so  understood,  and 
the  money  remains  in  the  collector's  hands,  it  will  entitle  the  im- 
porter to  recover  from  the  collector,  p.  636. 

Cited  and  rule  applied  in  Davies  v.  Miller,  130  U.  S.  287, 32  L.  933, 9 
S.  Ct.  561,  holding  that  the  notice  required  by  revised  statutes,  section 
2931,  may  be  given  at  any  time  after  entry  and  original  estimate,  and 
before  final  ascertainment  and  liquidation;  Schell  v.  Fauch6,  138 
U.  S.  571,  34  L.  1043,  11  S.  Ct  379,  affirming  Fauch  v.  Schell,  33  Fed. 
343,  affirming  validity  and  sufficiency  of  prospective  protests  as  to 
similar  importations  by  same  importer;  Barney  v.  Bickard,  157  U. 
S.  362,  365,  39  L.  734,  735,  15  S.  Ct  646,  647,  holding  a  protest  must 
be  made  before  actual  payment,  and  that  the  validity  of  prospective 
protests  was  established  by  the  principal  case;  Dutllh  v.  Maxwell, 
2  Blatchf.  550,  551,  F.  C.  4,208,  in  a  case  where  the  duties  were 
fully  made  up  and  paid  and  the  money  on  its  payment  to  the  col- 
lector passed  into  the  treasury  of  the  United  States  and  became 
public  funds;  Steegnian  v.  Maxwell,  3  Blatchf.  367,  F.  O.  13,344,  sus- 
taining validity  of  a  present  and  prospective  protest  to  an  over- 
valuation of  thread  lace;  Lillie  v.  Redfleld,  4  Blatchf.  43,  F.  C.  8,351, 
where  duties  were  deposited  on  the  valuation  in  invoice  of  cigars, 
and  a  fraud  was  committed  on  the  importer  by  misdescription  of  the 
grades  in  the  invoice,  a  subsequent  claim  for  abatement  in  the  ap- 
praisement was  sustained;  Button  v.  Schell,  6  Blatchf.  54,  55,  56, 
F.  C.  6,961,  reaffirming  rule  and  examining  previous  decisions,  ap- 
plied to  protect  against  exactions  of  collector  requiring  addition  to 
invoice  of  charges  for  inland  and  coastwise  transportation  and  costs 
and  charges;  Brune  v.  Marriott,  Taney,  135,  F.  C.  2,052,  referring 
to  principal  case  for  form  of  protest;  UUman  v.  Murphy,  11  Blatchf. 
356,  F.  C.  14,325,  holding  the  decision  rested  on  the  peculiar  circum- 
stances of  the  case,  and  saying  the  rule  established  as  to  prospective 
protests  was  to  be  considered  as  binding  in  the  second  circuit; 
1  ienkard  v.  Schell.  3  Fed.  Cas.  199,  holding  the  act  of  March  3,  1857. 
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did  not  require  a  protest  with  each  particular  entry  but  allowed 
them  to  be  prospective  and  continuous;  Birtwell  v.  Saltonstall,  63  Fed. 
1008,  holding  that  the  amendment  of  revised  statutes,  section  3011, 
made  the  law  clear,  and  that  a  protest  made  within  ten  days  after 
payment  of  the  duties  is  valid;  Saltonstall  v.  Birtwell,  66  Fed.  971, 33 
U.  S.  App.  52,  affirming  last  case,  holding  that  payment  under  pro- 
test means  a  payment  accompanied  by  or  followed  by  a  protest 
whichever  is  permitted  by  revised  statutes,  section  2931.  See  also 
note  to  26  Am.  Dec.  377,  on  recovery  of  money  paid  under  duress; 
notes  to  45  Am.  Dec.  163,  on  effect  of  protest  made  after  payment; 
45  Am.  Dec.  164,  as  to  protests  made  applicable  to  subsequent  pay- 
ment 

Doubted  in  Baxter  v.  Maxwell,  4  Blatchf.  39,  F.  G.  1,126,  holding 
that  the  rule  as  to  prospective  protests  should  not  be  extended,  and 
that  a  prospective  protest  annexed  to  an  entry  of  "  linens,"  was  in- 
sufficient Distinguished  in  Warren  v.  Peaslee,  2  Curt  236,  F.  G. 
17,198,  holding  that  a  general  notice  at  the  close  of  the  protest  that 
it  is  to  apply  to  all  similar  importations,  did  not  dispense  with 
necessity  for  a  protest  in  reference  to  those  importations;  Haynes 
V.  Brewster,  46  Fed.  476,  saying  that  such  protests  were  only  al- 
lowed under  the  statutes  in  force  prior  to  1864.  Denied  in  Ullman 
y.  Murphy,  11  Blatchf.  861,  F.  G.  14,325,  holding  that  under  the 
statute  of  1864,  a  change  in  the  law  had  been  made  requiring  a 
protest  to  be  given  on  each  entry,  and  that  a  prospective  or  con- 
tinuing protest  as  to  future  importations  was  not  valid. 

Miscellaneous. —  Town  of  Llgonler  v.  Ackerman,  46  Ind.  580,  dis- 
senting opinion,  with  numerous  authorities  which  the  Judge  had 
not  examined,  the  point  decided  being  that  a  city  ordinance  im- 
posing a  liquor  license,  on  one  who  was  already  carrying  on  the 
t>usiness  under  license  from  the  county  board,  was  unconatitu* 
tional;  but  if  the  license  was  paid  without  le^al  compulsion.  It 
<could  not  be  reclaimed;  Johnston  v.  Stiramel.  89  N.  Y.  121,  on  point 
that  no  suit  could  be  brought  against  United  States  without  con- 
sent of  Gongress  —  miscitation. 

«  How.  637-647,  13  L.  290,  UNITED  STATES  V.  SOUTHMAYD. 

Bevenue  laws. —  The  fact  that  a  seller  abroad,  of  sugars,  takes 
Into  consideration  the  probable  loss  from  drainage,  does  not  Jus- 
tify the  collector  in  charging  a  duty  upon  the  loss.  The  duty  is 
regulated  by  law,  not  by  estimates,  and  by  law  it  is  imposed  on  the 
<iuantlty  entered,  not  that  shipped,  and  on  the  true  price  as  es- 
timated by  the  appraisers,  p.  646. 

Gited  and  principle  applied  in  Wilson  v.  Maxwell,  2  Blatchf.  318, 
F.  G.  17.824,  holding  that  where  duties  are  imposed  by  weight  or 
measure,  the  importer  is  not  required  to  pay  for  a  greater  quantity 
than  actually  arrives  in  the  United  States;  Balfour  v.  Sullivan,  8 
^awy.  650,  17  Fed.  232,  to  same  point;  United  States  v.  Nash,  4  Gllff. 
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112,  F.  O.  15,856,  holding  the  powers  of  appraisers  do  not  author- 
ize them  to  extend  their  inquiries  beyond  what  is  necessary  to- 
enable  them  to  appraise  the  merchandise  as  required  by  law;  Austin 
▼.  Peaslee,  2  Fed.  Cas.  236,  holding  that  under  tariff  of  1846,  ad 
valorem  duties  are  to  be  paid  on  the  quantity  of  goods  actually  im- 
ported, not  on  the  amount  put  up  abroad;  Weaver  v.  Saltonstall,  38- 
Fed.  494,  on  importation  of  castile  soap,  the  duty  should  be  assessed 
only  on  the  quantity  arriving  in  port,  not  on  that  shipped;  Louis- 
ville Public  Warehouse  Go.  v.  Collector  of  Customs,  49  Fed.  569, 
6  U.  S.  App.  53,  holding  the  duty  was  properly  chargeable  on  the^ 
quantity  actually  imported,  not  on  that  withdrawn  from  bond,  and 
that  no  allowance  could  be  made  for  leakage  while  detained  for 
appraisement;  American  Sugar,  etc,  Co.  v.  United  States,  91  Fed. 
647,  holding  that  ''actual  value,"  meant  the  marlLct  value  in  coun- 
try of  export  at  date  of  arrival  in  United  States. 

Appeal  and  error. —  Objection  cannot  be  made  for  the  first  time- 
on  the  appeal  that  certain  matters  of  fact  were  not  submitted  to- 
the  jury  when  no  request  on  that  point  was  made  below,  and  the^ 
questions  by  acquiescence  of  both  parties  seem  to  have  been  rule^ 
on  the  law  only,  p.  646. 

Miscellaneous. —  Belcher  v.  Linn,  24  How.  625,  16  L.  758,  to  the> 
point  that  where  the  wording  of  the  revenue  act  was  ambiguous^ 
parol  testimony  would  be  admissible  to  explain  the  ambiguity. 

9  How.  647-459, 13  L.  294,  PENKSTLVANLA  v.  WHEELING,  ETO.^ 
BRIDGE  CO. 

Supreme  Court  practice. —  On  a  bill  by  a  State  to  enjoin  obstruc* 
tion  of  a  navigable  stream  by  creation  of  a  bridge,  involving  the- 
questlon  of  original  jurisdiction  of  the  Supreme  Court,  the  Supreme- 
Court  made  an  Interlocutory  order  referring  the  case  to  a  commis- 
sioner to  take  further  proof  as  to  the  obstruction,  p.  658. 

Cited,  as  Instance  of  exercise  of  power  of  injunction  over  State,  in 
Grimng  V.  Glbb,  McAlL  225,  F.  C.  5,819.  holding  that  unless  a 
nuisance,  existing  under  a  local  law,  amounts  to  a  national  one.  It 
will  not  be  enjoined  by  the  Supreme  Court;  Columbus  Ins.  Co.  v. 
Curtenlus,  6  McLean,  219,  F.  C.  3,045,  as  showing  the  Supreme 
Court  did  not  consider  the  act  of  legislature  of  Virginia  conclusive 
upon  all  the  world  on  the  question  of  obstruction,  since  they  had 
referred  It  to  a  commissioner;  Gates  v.  Northern  Pac.  R.  R.  Co.,  64 
Wis.  69,  24  N.  W.  496,  as  to  general  question  of  right  of  a  railway 
company  to  temporarily  obstruct  navigable  rivers  by  bridges;  Keator 
Lumber  Co.  v.  St  Croix  Boom  Corp.,  72  Wis.  89,  7  Am.  St  Rep.  854,. 
88  N.  W.  539,  on  question  of  right  of  States  to  obstruct  navigable- 
rivers  by  logging  booms. 


r 


X  HOWARD. 


10  How.  1-64,  IS  L.  808,  MISSOUBI  T.  IOWA. 

Boundary  suit  between  States. 

Cited  to  point,  that  the  most  numerous  class  of  **  controyersies 
between  States,''  have  been  boundary  disputes,  Wisconsin  t.  Pelican 
Ins.  Co.,  127  U.  S.  288,  82  L.  242,  8  8.  Ct  1373. 

10  How.  64-66,  18  L.  826,  WBBSTEB  y.  COOPBB. 

Certiflcata  of  division. —  Jurisdiction  of  Supreme  Court  does  not 
attach  where  the  whole  case  has  been  broken  up  Into  points  and 
certified  under  a  pro  forma  diyision,  p.  66. 

Cited  and  principle  followed  in  Dennlstoun  y.  Stewart,  18  How. 
600,  16  L.  490,  CaL  Pac.  Co.  y.  Molitor,  113  U.  S.  610,  28  L.  1108,  6 
S.  Ct  621,  JeweU  y.  Knight,  123  U  S.  433,  31  L.  103,  8  S.  Ct  194, 
and  Daniels  y.  Baihroad  Co.,  3  Wall.  266,  18  L.  226,  all  holding  that 
points  stated  must  be  single,  and  not  bring  up  the  whole  case; 
Columbus  Watch  Co.  y  Bobbins,  148  U.  S.  269,  37  L.  446,  13  S.  Ct 
606,  and  3agg  y  Detroit,  6  Mich.  69,  both  holding  that  the  questions 
should  be  clearly  and  distinctly  certified;  Kelley,  etc.  Shoe  Co.  y^ 
Insurance  Co.,  87  Tex.  114,  26  S.  W.  1063,  holding  that  the  yery 
question  to  be  decided  must  be  certified;  dissenting  opinion.  The 
Steamer  Oregon  y.  Bocca,  18  How.  676,  16  L.  617,  majority  hold> 
Ing  Supreme  Court  could  try  case,  though  decree  in  Circuit  Court 
was  entered  pro  forma;  dissenting  opinion,  Darnell  y.  Lyon,  86 
Tex.  469,  22  S.  W.  310,  majority  entertaining  question  certified  as 
noyel  by  court  haying  final  Jurisdiction.  Cited,  without  special  ap- 
plication, in  United  States  y.  Gleeson,  124  U.  S.  260,  31  L.  423,  8  S. 
Ct  604. 

Distinguished  in  Lee  y.  Kaufman,  3  Hughes,  133,  F  C.  8,191,  hold' 
ing  court  could  consider  question  of  Jurisdiction,  though  not  on  the 
record. 

10  How.  66-72,  18  L.  826,  SHELBY  y.  BACON. 

Courts  —  Concurrent  Jurisdiction. —  Suit  In  tribunal  of  concur- 
rent Jurisdiction  may  be  pleaded  in  abatement  to  action  for  same 
cause  in  any  other,  p.  68. 

Cited  and  rule  followed  in  Mallett  y.  Dexter,  1  Curt  179,  180, 
F.  C.  8,988,  Haines  y.  Carpenter,  1  Woods,  268,  F.  C.  6,906,  Blake 
y.  Ala.,  etc.,  B.  B.  Co.,  6  Bank.  Beg.  332,  3  Fed.  Cas.  687,  Board  of 
Foreign  Missions  y.  McMaster,  8  Fed.  Cas.  782,  Foster  y.  Bank,  68 
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Fed.  726,  Hines  t.  Rawson,  40  Ga.  359,  362,  2  Am.  Rep.  582,  585,  and 
Taylor  v.  Fort  Wayne,  47  Ind.  282,  all  holding  that  tribunal  first 
obtaining  possession  of  subject  must  adjudicate.  Cited  and  relied 
upon  also  in  In  re  Boston,  etc.,  B.  B.  Co.,  0  Blatchf.  109,  F.  G. 
1,677,  holding  one  District  Ck)urt  having  acquired  jurisdiction  of 
bankrupt  proceeding,  should  not  be  interfered  with  by  another; 
Cent.  T.  Co.  v.  Railroad  Co.,  57  Fed.  9,  holding,  after  appointment  of 
receiver  by  State  court  Federal  court  will  not  appoint;  Foley  v. 
Hartley,  72  Fed.  573,  suspending  proceedings  in  Federal  court  until 
questions  in  State  court  were  settled;  Weeks  v.  Billings,  55  N.  H. 
374,  holding  action  not  removable  to  Federal  court;  Craig  v.  Hoge, 
95  Va.  280,  28  S.  B.  319,  holding  date  of  service  of  process  deter- 
mines priority  of  jurisdiction;  dissenting  opinion,  Riggs  v.  Johnson 
Co.,  6  Wall.  205,  18  L.  779,  majority  holding  mandamus  will  lie  from 
Circuit  Court  against  county  officer  previously  enjoined  by  State 
court    Cited  in  note,  10  Blss.  197,  collecting  authorities. 

Distinguished  in  Lorlng  v.  Marsh,  2  CUff.  323,  F.  C.  8.514,  holding 
Circuit  Court  has  no  discretionary  power  to  refuse  jurisdiction  be- 
cause suit  is  pending  in  State  court;  Wood  v.  Coman,  56  Ala.  288, 
holding  iHiTty  not  compelled  to  sue  in  Federal  court  on  detinue 
bond,  in  action  there;  Putnam  v.  New  Albany,  4  Blss.  369,  F.  C. 
11,481,  holding  rule  not  applicable  where  nature  of  remedies  in 
different 

Federal  courts. —  A  citizen  of  Kentucky  can  maintain  bill  in 
Federal  Circuit  Court  in  Pennsylvania,  against  citizens  of  the  lat- 
ter State,  assignees  of  an  insolvent  corporation,  to  establish  his  de- 
mand against  the  assets  in  their  hands,  although  the  proceedings 
are  placed  by  statute  under  control  of  State  court  and  assignees 
have  actually  come  under  that  jurisdiction,  p.  69. 

The  following  cases,  bearing  upon  and  applying  this  principle, 
are  grouped  by  the  citations:  Smith  Middlings  Purifier  Co.  v.  Mc- 
Groarty,  136  U.  S.  240,  34  L.  348,  10  S.  Ct  1019,  holding  non-resident 
could  sue  in  equity  in  Circuit  Court  to  set  aside  mortgage  made 
contemporaneously  with  the  assignment;  Bell  v.  Ohio  L.  &  T.  Co., 
1  Blss.  273,  F.  C.  1,260,  holding,  after  the  Issuance  of  an  injunction, 
a  State  court  has  no  authority  over  the  subject-matter;  Andrews 
V.  Smith,  19  Blatchf.  109,  5  Fed.  842,  overruling  plea  of  pendency  of 
proceedings,  property  not  being  in  possession  of  State  court;  Gris- 
wold  V.  Railroad  Co.,  20  Blatchf.  216,  9  Fed.  799,  holding  that  non- 
residents could  sue  in  Federal  courts,  though  administration  was 
In  State  court;  Ash  brook  v.  The  Steamer  Gofden  Gate,  Newb.  301, 
F.  C.  574,  holding  that  there  is  no  concurrent  jurisdiction  in  rem 
in  admiralty  cases;  Chapman  v.  Borer,  1  McCrary,  50,  1  Fed.  275, 
declaring  that  Circuit  and  Probate  Courts  have  concurrent  juris- 
diction; Fleisher  v.  Green wald,  20  Fed.  550,  holding  equities  of 
non-resident  not  bound  by  adjudication  of  mortgage  by  State 
court;  Lehman  y.    Bosengarten,  23  Fed.  645,  holding  possession 


809  Notes  on  U.  S.  Reports.  10  How.  7^-99 

under  assignment  nnder  State  law  not  a  good  plea  to  action  of 
replevin;  Kohn  v.  Ryan,  31  Fed.  638,  holding  court  of  compe- 
tent jurisdiction  can  garnishee  voluntary  assignee;  Swofford  Bros. 
V.  Mills,  86  Fed.  559,  holding  that  Jurisdiction  to  determine  validity 
of  assignment  la  not  exclusively  in  court  where  deed  is  filed;  Powers 
V.  Loan  Assn.,  86  Fed.  709,  holding  that  property  in  possession  of 
assignee  Is  not  in  i>ossession  of  court.  Cited,  without  particular 
application.  In  Barnes  v.  Rettew,  2  Fed.  Gas.  874.  Distinguished  in 
Whitney's  Appeal,  22  Pa.  St  505. 

10  How.  72-81,  13  L,  333,  McNULTY  v.  BATTY. 

Appeal  and  error. —  Where  territory  was  admitted  pending  writ 
of  error,  and  act  made  no  provision  for  execution  of  Supreme  Court's 
mandate,  by  any  court,  the  writ  must  be  dismissed,  p.  78. 

Reaffirmed  in  Preston  v.  Bracken,  10  How.  82,  13  L.  337.  Cited 
and  principle  applied  in  Railroad  Co.  v.  Grant,  98  U.  S.  401,  25  L. 
232,  dismissing  writ  where  amount  was  not  equal  to  sum  prescribed 
by  statute,  reserving  Jurisdiction;  Ames  v.  Railroad  Co.,  4  Dill.  257, 
F.  C.  324,  admission  of  State  legislative  provisions,  preserving 
pending  causes,  is  necessary;  Larkin  v.  Saffarans,  15  Fed.  153, 
holding  statute  enlarging  Jurisdiction  applicable  to  pending  cases; 
McClain  v.  Williams,  10  S.  Dak.  336,  73  N.  W.  74,  43  L.  B.  A.  289, 
holding  law  applied  to  appeals  pending;  United  States  v.  McCrory, 
91  Fed.  296,  abating  writ  of  error  where  jurisdiction  was  with- 
drawn during  its  pendency.  Cited,  without  special  application.  In 
Pendleton  v.  Cowling,  11  Mont  47,  27  Pac  388,  and  Gordon  v. 
United  States,  117  U.  S.  704. 

Federal  courts  —  Appeal  and  error. —  Congress  cannot  empower 
any  court  to  execute  Supreme  Court's  mandate  in  a  case  on  appeal 
from  a  territorial  court,  where,  pending  the  appeal,  the  territory 
becomes  a  State,  if  the  question  be  not  a  Federal  one,  p.  80. 

10  How.  81-82,  13  L.  336,  PRESTON  v.  BRACKEN. 

Writ  of  error  dismissed  In  a  case  similar  to  the  preceding,  p.  82. 

Cited  and  principle  applied  in  United  States  v.  McCrory,  91  Fed. 
297,  abating  writ  of  error  where  Jurisdiction  was  withdrawn  during 
its  pendency. 

10  How.  82-99,  13  L.  337.  STRADER  v.  GRAHAM. 

Appeal  and  error. —  Whether  slaves  are\  freed  by  being  takez* 
into  a  free  State,  is  a  question  of  local  law,  and  not  cognizable  by 
Supreme  Court  on  error  to  highest  State  court  p.  93. 

Cited  and  principle  followed  in  Dred  Scott  v.  Sandf ord,  19  How.  452, 
15  L.  720,  holding  status  of  slave  depends  on  law  of  residence;  dis- 
senting opinion,  462,  491,  560,  15  L.  724,  736,  764;  Liza  v.  Puissant 
7  La.  Ann.  81,  83,  holding  temporary  residence  of  slave  in  foreign 
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country  does  not  free  him;  Sewall  y.  Sewall,  122  Mass.  161,  23  Am. 
Bep.  303,  refusing  to  give  credit  to  decree  of  divorce  wbere  hus- 
band went  into  another  State  to  procure  it;  Leith  v.  Leith,  39  N.  H. 
33,  holding  that  question  of  residence  is  open  to  inquiry  in  another 
State;  Lemmon  y.  The  People,  20  N.  Y.  621,  624,  holding  that  every 
State  has  right  to  determine  status  of  those  within  its  jurisdiction; 
Hunt  y.  Hunt,  72  N.  Y.  228,  28  Am.  Rep.  136,  holding  every  State 
can  provide  grounds  for  divorce  of  its  citizens;  Tan  Fossen  y.  The 
State,  37  Ohio  St  320,  41  Am.  Rep.  508,  holding  decree  of  divorce 
under  statute  of  another  State,  between  parties  domiciled  here,  is 
of  no  effect  in  this  State;  Woodward  v.  Woodward,  87  Tenn.  648, 

11  S.  W.  803,  holding  lex  domicilii  controls  as  to  ward's  capacity. 
Cited  in  note  on  divorces  in  another  State,  7  Am.  Dec  207,  collect- 
ing authorities.  Cited,  without  special  application,  in  Anderson  v. 
Polndexter,  6  Ohio  St  647. 

Constitational  law. —  Ordinance  of  1787  can  confer  no  jurisdic- 
tion on  Federal  courts;  it  was  superseded  by  the  adoption  of  the 
Constitution,  which  placed  all  the  States  upon  a  perfect  equality, 
p.  94. 

Cited  and  relied  upon  in  Escanaba  Co.  v.  Chicago,  107  U.  S.  689. 
27  L.  447,  2  S.  Ct  194,  Huse  v.  Glover,  119  U.  S.  546,  30  L.  489, 
7  S.  Ct.  315,  Woodman  v.  Kilboum  M.  Co.,  1  Abb.  (U.  S.)  162,  1  Biss. 
550,  F.  C.  17,978»  and  Huse  v.  Glover,  11  Blss.  557,  15  Fed.  297, 
all  holding  ordinance  of  1787  does  not  preclude  State  from  exercis- 
ing authority  over  navigable  waters  within  its  limits;  Van  Brock- 
Un  V.  State,  117  U.  S.  159,  24  L.  848,  6  a  Ct  675,  and  People  v. 
United  States,  93  111.  35,  34  Am.  Rep.  157,  both  holding  property 
of  United  States  is  exempt,  by  Constitution,  from  State  taxation; 
Wallamet  I.  B.  Co.  v.  Hatch,  9  Sawy.  652,  654,  659,  660,  19  Fed.  353, 
354,  357,  358,  declaring  that  fourth  article  of  ordinance  of  1787 
was  not  superseded  by  admission  of  States;  Columbus  Ins.  Co.  v. 
Curtenius,  6  McLean,  212,  213,  F.  C.  3,045,  holding  that  a  State 
cannot  authorize  the  obstruction  of  a  navigable  stream;  People  v. 
Thompson,  155  UL  473,  40  N.  E.  313,  declaring  that  ordinance  of 
1787  is  not  In  force  in  Illinois,  nor  in  Wisconsin  (see  State  v.  Dlst 
Board,  76  Wis.  207,  20  Am.  St  Rep.  58,  44  N.  W.  977,  7  L.  R.  A.  340, 
and  State  v.  Cunningham,  81  Wis.  511,  51  N.  W.  738,  15  L.  R.  A. 
576,  and  n.).  Cited,  without  special  application,  in  East  Hart- 
ford V.  Hartford  B.  Co.,  10  How.  539,  13  L.  530,  Case  v.  Loftus,  14 
Sawy.  216,  89  Fed.  732,  5  L.  R.  A.  687,  and  n..  Territory  v.  Scott, 
3  Dak.  Ter.  397,  20  N.  W.  406,  and  Ex  parte  Holman,  28  Iowa,  127. 

Miscellaneous. —  Cited  as  having  dismissed  case  for  want  of  juris- 
diction, without  costs,  in  Abbey  v.  Robert  L.  Stevens,  1  Fed.  Cas.  12. 

10  How.  99-102,  13  L.  344,  WILSON  v.  SANDFORD. 

Patents  —  Federal  courts. —  Bill  to  set  aside  assignment  of  a 
patent  does  not  come  within  the  class  of  patent  cases  in  which  ap- 
peal is  allowed  to  the  Supreme  Court  by  act  of  1836,  p.  102. 
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Cited  and  principle  followed  in  Bloomer  y.  McQuewan,  14  How. 
550,  14  L.  537,  distinguishing  between  the  grant  of  right  to  make 
the  machine  and  grant  of  right  to  use  it;  Hartell  v.  Tllghman,  99 
U.  S.  552,  558,  25  L.  359,  361,  Albright  v.  Teas,  106  U.  S.  617,  618, 
27  L.  297,  298,  1  S.  Ot  553,  555,  Dale  T.  M.  Co.  v.  Hyatt,  125  U.  S. 
52,  53,  31  L.  686,  8  S.  Ct  758,  759.  Teas  v.  Albright,  13  Fed.  413, 
Consolidated  Fruit  Jar  Co.  v.  Whitney,  6  Fed.  Cas.  346,  and  Wil- 
liams y.  Sand  Co.,  35  Fed.  370,  all  holding  suit  between  citizens 
of  same  State  cannot  be  sustained  in  the  Circuit  Court,  where  there 
is  a  subsisting  contract  and  validity  of  letters-patent  is  not  Involved; 
United  States  v.  Palmer,  128  U.  S.  269,  32  L.  444,  9  S.  Ct.  106,  hold- 
ing Court  of  Claims  has  jurisdiction  over  claims  of  patentees  for  use 
of  invention  by  United  States;  Marsh  v.  Nichols,  140  U.  S.  355,  356, 
35  L.  417,  11  S.  Ct  801,  802,  Goodyear  v.  Union  R.  R.  Co..  4  Blatchf. 
68,  F.  C.  5.586.  and  Merserole  v.  Paper  Collar  Co.,  6  Blatchf.  359, 
F.  C.  9,488,  all  holding  bill  for  specific  performance  not  questioning 
validity  of  patent,  raises  no  Federal  question;  Pratt  v.  Paris  G.,  etc., 
Co.,  168  U.  S.  260,  42  L.  460,  18  S.  Ct.  64,  holding  State  court  could 
not  be  ousted  of  Jurisdiction  by  defendant's  claim  of  Invalidity  of  a 
certain  patent;  Seymour  v.  Phillips,  etc.,  Co.,  7  Biss.  463,  F.  C. 
12,689,  holding  Circuit  Court  has  jurisdiction  of  suit  upon  bond 
given  in  that  court.  Independent  of  citizenship  of  parties;  Dowell  v. 
Griswold,  5  Sawy.  41,  44,  F.  C.  4,041,  holding  it  must  appear  from 
the  facts  that  the  question  arises  out  of  a  Federal  law;  Blanchard 
V.  Sprague,  1  Cliff.  290,  F.  C.  1,516,  holding  parties  un  contract  in 
relation  to  patent  stand  as  other  litigants  as  respects  jurisdiction; 
Pulte  V.  Derby,  5  McLean,  336,  F.  C.  11,465,  and  Silver  v.  Holt,  84 
Fed.  811,  both  holding  that  question  did  not  arise  under  the  copy- 
right law;  White  v.  Lee,  3  Fed.  224,  holding  that  breach  of  covenant 
does  not  per  se  forfeit  patent  license;  Densmore  v.  Manufacturing 
Co.,  38  Fed.  749,  holding  Circuit  Court  without  jurisdiction  of  suit 
by  assignee  against  licensee  for  infringement;  Montgomery,  etc.,  Co. 
V.  Stable-Car  Line,  43  Fed.  330,  holding  Circuit  Court  without  juris- 
diction of  suit  to  determine  ownership  of  assigned  patents;  Merrell 
V.  Pemberton,  62  Ga.  33,  holding  State  court  could  restrain  infringe- 
ment of  patent  to  enforce  contract;  Hubbard  v.  Allen,  123  Pa.  St. 
208,  16  Atl.  775,  holding  State  court  could  enforce  contract  to  pay 
royalties.  Cited  generally  in  Magic  R.  R.  Co.  v.  Elm  City  Co.,  13 
Blatchf.  156,  F.  C.  8,949. 

Distinguished  in  St  Paul  Plow  Works  v.  StarUng,  127  U.  S.  378, 
32  L.  252,  8  S.  Ct  1328,  holding  Circuit  Court,  under  revised  stat- 
utes, has  cognizance  of  action  by  patentee  for  breach  of  agree- 
ment of  licensee;  White  v.  Rankin,  144  U.  S.  636,  638,  639,  36  L.  572, 
573.  12  S.  Ct  771,  772,  and  Smith  v.  S.  L.  M.  Co.,  20  Blatchf.  362, 
19  Fed.  826,  where  the  Circuit  Court  did  not  find  a  contract  govern- 
ing the  rights  of  inventor,  it  had  jurisdiction. 
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10  How.  102-108,  13  L.  346,  DOWNS  v.  KISSAM. 

Fraud. —  That  mortgage  covered  more  property  than  would  se- 
cure debt  is  not  a  badge  of  fraud,  p.  108. 

Cited  and  principle  applied  in  Davis  v.  Schwartz,  155  U.  S.  611, 
39  L.  294,  15  S.  Gt  241,  holding  that  insolvent  debtor  conveyed 
property  in  excess  of  debts  is  not  necessarily  Indicative  of  fraud; 
Clement  v.  Hartzell,  57  Kan.  488,  46  Pac.  963,  holding  chattel  mort- 
gage not  fraudulent  because  property  was  worth  more  than  debt; 
First  Nat  Bank  v.  North,  2  S.  Dak.  494,  51  N.  W.  101,  and  Black 
Hills  Mer.  Co.  v.  Gardiner,  5  S.  Dak.  255,  58  N.  W.  559,  holding  that 
margin  between  debt  and  security  is  not  a  badge  of  fraud. 

10  How.  109-144,  18  L.  348,  HOTT  v.  UNITED  STATES. 

Xvidence. —  Treasury  transcript,  copy  of  customs  collector's 
quarterly  returns,  is  evidence  under  act  of  1797,  though  containing 
charges  aggregate  of  items  rendered  by  collector  in  quarterly  ab- 
stracts, p.  134. 

Cited  and  principle  relied  upon  In  United  States  v.  Hodge,  13  How. 
485,  14  L.  234,  holding  treasury  transcripts  admissible  though  items 
charged  did  not  purport  to  be  balances  acknowledged  by  post- 
master; Bruce  v.  United  States,  17  How.  440,  15  L.  131,  admitting 
treasury  transcript  although  not  accompanied  by  copies  of  receipts; 
United  States  v.  Gaussen,  19  WalL  213,  22  Ii.  43,  holding  it  is 
unnecessary  for  every  account  to  be  transcribed;  Soule  v.  United 
States,  100  U.  S.  11,  25  L.  537,  and  United  States  v.  Eggleston,  4 
Sawy.  201,  F.  O.  15,027,  holding  treasury  transcript  is  prima  facie 
evidence  of  balance  shown;  United  States  v.  Pinson,  102  U.  S.  554, 
26  L.  228,  holding  annexed  certificate  stating  that  transcript  Is  a 
copy  of  original  on  file  Is  not  sufficient;  United  States  v.  Harrlll, 
McAlL  251,  F.  C.  15,310,  holding  that  omission  to  give  disallowed 
credits  did  not  render  transcript  incompetent;  United  States  v. 
Case,  49  Fed.  271,  holding  ex  parte  settlement  by  officials  of  post- 
master's account  insufficient  to  support  a  judgment  on  his  bond; 
Johns  V.  State,  55  Md.  361,  holding  certificate  of  comptroller  of 
State  is  prima  facie  evidence  of  defalcation. 

Ihities  paid  in  case  of  seizure  of  property  and  Its  release  on  bond 
constitute  no  part  of  proceeds  of  goods  forfeited,  p.  137. 

Cited  and  principle  applied  in  United  States  v.  Segars,  27  Fed.  Cas. 
1018,  holding  bond  must  be  given  for  market  value  of  goods  without 
deduction  for  duties.  See  note,  1  Abb.  (U.  S.)  424,  F.  C.  16,249.  Cited 
in  United  States  v.  Linens,  26  Fed.  Cas.  972. 

Collector  of  customs. —  Act  of  1822  limits  his  annual  compensa- 
tion to  a  certain  sum,  p.  141. 

Cited  and  principle  applied  in  United  States  v.  Shoemaker,  7  Wall. 

I  342,  19  L.  81,  and  United  States  v.  Converse,  25  Fed.  Cas.  598,  re- 
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fusing  to  allow  collector  extra  compensation  for  disbursements; 
Donovan  t.  United  States,  23  Wall.  3d9,  23  L.  107,  holding  act  of 
1822  extends  to  snrreyors  doing  collectors'  duty  in  ports  subse- 
quently created;  United  States  v.  King,  147  U.  S.  679,  37  L.  329,  13 
S.  Gt.  440,  holding  clerk  not  entitled  to  per  diem  pay  for  services  in 
selecting  Juries;  MuUett  v.  United  States,  150  U  S.  570,  37  L.  1186, 
14  S.  Gt.  192,  refusing  supervising  architect  extra  compensation; 
United  States  v.  GarUnger,  169  U.  S.  321,  42  L.  763.  18  S.  Gt  365, 
holding  statute  did  not  authorize  extra  pay  to  watchman  employed 
the  whole  night;  Browne  v.  United  States,  1  Gurt.  21,  F.  G.  2.036» 
refusing  navy  agent  extra  pay  for  disbursements;  dissenting  opinion, 
Gonverse  v.  United  States,  21  How.  480, 16  L.  198,  majority  allowing 
collector  comi>ensatlon  for  work  without  his  duties.  In  pursuance 
of  existing  law.  Gited,  without  particular  application,  in  Badeau  v. 
United  States,  130  U.  S.  451,  32  L.  1001,  9  S.  Gt  583,  and  The  Anna, 
Blatchf .  Pr.  340,  341,  P.  G.  400. 

Miscellaneous. —  Gited  in  United  States  v.  Wendell,  2  Gllff.  349, 
F.  G.  16,666.  Gited  as  to  modes  of  officer's  accounting  in  United 
States  Y.  Able,  24  Fed.  Gas.  747.  Gited  to  point  that  an  appraiser 
Is  a  quasi  Judge  in  Gibb  y.  Washington,  McAll.  483,  F.  G.  5,380. 

10   How.    144^146,    13   L.   868,   BHODBS   Y.    THE    8TBAM8HIP 
GALVESTON. 

Supreme  Coiirt  practice. —  To  docket  and  dismiss  a  cause,  under 
the  forty-third  rule,  the  certificate  of  lower  court  must  show  ita 
decree  was  rendered  thirty  days  before  the  next  term,  p.  145. 

No  citations. 

10  How.  146-174,  13  L.  364,  OLDFIELD  Y.  MABBIOTT. 

Bedprodty.—  It  has  been  the  policy  of  the  United  States  to  haYe 
entire  reciprocity  with  other  nations  in  navigation,  pp.  161,  162,  171* 
172. 

Gited  in  North  German  Lloyd  S.  8.  Go.  y.  Hedden,  48  Fed.  20, 
holding  this  policy  could  not. aid  In  the  interpretation  of  unam- 
biguous laws. 

Treaty  with  Portugal,  of  1840,  providing  reciprocity  In  trade 
privilegeB,  does  not  restrict  either  nation  from  discriminating  duties 
on  articles  not  the  product  of  the  other,  p.  161. 

10  How.  174-187,  13  L.  376,  HALLBTT  v.  GOLLINS. 

Marriage  made  without  a  priest  in  Spanish  colony,  followed  by 
cohabitation,  is  valid,  p.  181. 

Gited  and  principle  relied  upon  in  Mathewson  v.  Iron  Foundry, 
20  Fed.  284,  holding  common-law  marriage  good  where  statute  is 
directory;  Hutchins  v.  Klmmell,  31  Mich.  131,  18  Am.  Rep.  166, 
holding  present  agreement  followed  by  cohabitation  constitutes  a 
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Talid  marriage.  Cited  In  note  on  marriage  per  verba  de  prsesenti, 
0  Am.  Dec  73,  collecting  authorities;  proof  of  foreign  marriage,  36 
Am.  Dec.  166;  marriage  per  verba  de  fntoro,  followed  by  cohabita- 
tion, 69  Am.  Dec  617,  collecting  authorities. 

Vendor  and  porchaseir. —  One  entering  into  possession  nnder  a 
contract  and  agreeing  to  complete  title,  cannot  purchase  and  set  up 
an  outstanding  title,  p.  183. 

Indenture. —  If  one  part  of  an  indenture,  executed  by  A.  and  B., 
signed  by  A.,  is  produced  by  B.,  presumption  is  that  other  part, 
signed  by  B.,  is  In  A.'s  hands,  p.  184. 

Bona  fide  purchaser. —  Rule  protecting  bona  fide  purchasers  does 
not  apply  to  purchasers  of  equitable  titles,  p.  185. 

Cited  and  principle  followed  in  Craft  v.  Russell,  67  Ala.  12,  hold- 
ing that  to  be  a  bona  fide  purchaser  one  must  buy  the  legal  title 
Cited,  without  particular  application,  in  Shelton  v.  Lewis,  27  Ark. 
198.  Cited  in  note  on  this  topic,  97  Am.  Dec  433,  434,  collecting 
authorities. 

€k>n8tmctivB  fraud. —  Release  obtained  from  heirs,  Just  of  age, 
out  of  possession,  ignorant  of  the  value  of  the  land,  and  for  an  in- 
adequate consideration,  by  one  designedly  Imposing  upon  them,  will 
be  set  aside  as  constructively  fraudulent,  p.  186. 

Cited  and  principle  applied  in  TroxeU  v.  Silverthom,  45  N.  J.  Eq. 
340,  12  AtL  620,  setting  aside  release  of  dower  made  without  con- 
sideration; Irwin's  Heirs  v.  Longworth,  20  Ohio,  608,  holding  that 
equities  of  heirs  would  not  be  prejudicial  where  order  was  signed 
without  a  perfect  understanding. 

Denied  in  Andreae  v.  Redfleld,  98  U.  S.  238,  25  L.  163,  holding 
fraud  alleged  did  not  estop  party  from  pleading  statute  of  limita- 
tions. 

Miscellaneous.—  Cited  in  Collins  v.  Thompson,  22  How.  248,  16  L. 
282,  Amory  v.  Lawrence,  8  Cliff.  532,  F.  C.  336,  Sears  v.  Hlcklin,  13 
Colo.  154,  21  Pac  1025,  and  Gaines  v.  Lizardi,  1  Woods,  59,  F.  0. 
5,174. 

10  How.  187-190,  13  L.  381,  SEARS  V.  BASTBURN. 

Circuit  Court  should  follow  State  statute  substituting  action  of 
trespass  for  fictitious  proceedings  in  ejectment,  the  process  act  of 
1828   having  adopted  such  proceeding,  p.  189. 

Distinguished  in  Davis  v.  Davis,  72  Fed.  82,  83,  30  IT.  S.  App.  723, 
holding  Federal  courts  cannot  disregard  distinctions  between  law 
and  equity,  although  State  statutes  permit  it 

10  How.  190-218, 13  L.  383,  WOODRUFF  v.  TRAPNALL. 

Bill  of  credit  is  one  which  is  issued  by  a  State,  on  faith  of  the 
State,  and  designed  to  circulate  as  money,  p.  205. 
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Cited  and  principle  applied  in  Philadelphia  R.  R.  Co.  v.  Mor- 
rison, 19  Fed.  Gas.  488,  holding  that  the  principal  of  a  ground  rent 
is  not  a  debt;  Bragg  v.  Tuffts,  49  Ark.  563,  6  S.  W.  162,  holding  cer- 
tain treasury  warrants  void  as  being  ''bills  of  credit."  Cited  in 
25  Am.  Dec.  79,  note  on  what  are  bills  of  credit,  collecting  authori- 
ties. 

Obligation  of  contracts. —  Clause  in  charter  of  bank  "  that  bills 
should  be  received  in  payment  of  State  debts''  constituted  a  con- 
tract, and  could  not  be  repealed,  p.  206. 

In  the  Federal  courts  the  following  citing  cases  have  affirmed  and 
relied  upon  this  holding;  Furman  v.  Nichol,  8  Wall.  63,  64,  19  L. 
378,  reaffirming  case  on  this  point;  Paup  v.  Drew,  10  How.  222, 
223,  13  L.  396,  397,  holding  where  State  sold  lands  held  in  trust,  and 
terms  of  sale  provided  for  payment  in  specie,  debtor  could  not 
tender  bank  notes;  Hawthorne  v.  Calef,  2  Wall.  21,  17  L.  779,  holding 
statute  void  repealing  law  making  stock  liable  for  corporation's 
debts;  Hartman  v.  Greenhow,  102  U.  S.  679,  26  L.  275,  holding  act 
declaring  that  coupons  shall  be  received  for  taxes  constituted  a 
contract;  Louisiana  v.  Jumel,  107  U.  S.  745,  27  L.  460,  2  S.  Ct.  156, 
holding  that  execution  of  contract  could  not  be  enforced  in  suit  to 
which  State  is  not  a  party  (see  dissenting  opinion,  27  L.  462,  2  S. 
Ct  161,  750) ;  Poindexter  v.  Greenhow,  114  U.  S.  285,  287,  29  L.  191, 
5  S.  Ct  911,  912,  holding  law  forbidding  receipt  of  coupons  for 
public  dues,  a  nullity;  New  Orleans  Gas  Co.  v.  Louisiana  L.  Co.,  115 
U.  S.  673,  29  L.  524,  6  S.  Ct  264,  holding  grant  of  exclusive  fran- 
chise to  supply  gas  is  a  contract;  Keith  v.  Clark,  97  U.  S.  455,  457, 
24  L.  1072,  holding  void  constitutional  amendment  forbidding  re- 
ceipts of  notes  for  taxes;  McGahey  v.  Virginia,  135  U.  S.  693,  34  L. 
314,  10  S.  Ct  982,  holding  unconstitutional  provision  that  taxpayer 
produce  bond  from  which  coupons  were  cut;  Yashon  v.  Greenhow. 
135  U.  S.  719,  34  L.  321,  10  S.  Ct  989,  holding  valid  statute  requiring 
school  tax  to  be  paid  in  lawful  money  of  United  States;  Pearsall  v. 
Great  N.  Ry.,  161  U.  S.  663,  40  L.  844,  16  S.  Ct  709,  where  general 
power  given  railway  to  consolidate  remains  unexecuted,  legislature 
may  forbid  consolidation  with  parallel  lines;  Tinker  v.  Van  Dyke,  1 
Flipp.  532, 14  N.  B.  R.  122,  F.  C.  14,058,  repeal  of  laws  on  which  con- 
tracts depend  will  not  receive  a  retroactive  application  unless  the 
law  so  declares;  Lansing  v.  County  Treasurer,  1  Dill.  528,  F.  C. 
16,538,  holding  act  discriminating  against  taxes  levied  to  pay  judg- 
ment upon  railroad  bonds  impaired  the  contract;  United  States  v. 
Jefferson  County,  6  Dill.  317,  1  McCrary,  364,  F.  C.  15,472,  and 
Maenhaut  y.  New  Orleans,  2  Woods,  112,  F.  C.  8,939,  all  holding 
where  statute  makes  it  the  duty  of  the  court  to  levy  tax  to  pay 
bond  it  becomes  a  part  of  the  contract;  United  States  v.  Willamette, 
etc.,  Co.,  54  Fed.  811,  holding  the  United  States  were  estopped  to 
enforce  the  forfeiture. 

In  the  State  courts  the  following  affirm  and  apply  the  syllabus 
holding:     State  v.  County  Court  19  Ark.  367,  holding  law  taxing 
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exempt  lands  is  void;  English  v.  Oliver,  28  Ark.  831,  holding  treas- 
urer's certificates  are  receivable  in  payment  for  all  State  dues; 
People  V.  Bond,  10  Cal.  572,  holding  legislature  could  not  change  act 
authorizing  "  the  funding  of  the  floating  debt  of  the  city; "  Richard- 
son V.  Akin,  87  111.  141,  holding  legislature  could  repeal  law  making 
stock  liable  for  corporation  debts;  New  Orleans  v.  City  Hotel,  28 
La.  Ann.  424,  holding  void  law  limiting  receivability  of  warrants  for 
taxes;  Van  Husan  v.  Kanouse,  13  Mich.  311,  holding  Congress  could 
make  treasury  notes  a  legal  tender;  Railroad  Ck>.  v.  Commissioners, 
36  Tex.  434,  holding  provision  that  lands  granted  railroads  be  for- 
feited for  school  fund  could  not  preclude  railroad  from  recovering 
certificates  to  land  acquired  under  a  prior  law;  Brownsville  v.  Basse, 
36  Tex.  601,  holding  legislative  grant  of  land  could  not  be  destroyed 
by  a  subsequent  repeal;  Bank  of  the  Old  Dominion  v.  McVeigh,  20 
Gratt  466,  467,  holding  act  authorising  payment  in  Confederate 
currency  is  unconstitutional;  Antoni  v.  Wright,  22  Gratt  843,  844, 
845,  846.  847,  854,  869,  885,  holding  act  providing  that  coupons 
be  receivable  for  all  public  dues  is  a  contract 

Cited,  without  special  application,  in  Davis  v.  Gray,  16  WalL  221. 
21  L.  453;  State  v.  Doyle,  40  Wis.  214,  215,  Opydyke  v.  Padflc  R.  R., 
3  Dill.  73,  F.  G.  10,546,  Lindsey  v.  Rottaken,  32  Ark.  623,  Hardy  v. 
Norfolk  Mfg.  Co.,  80  Va.  417,  and  MiUer  v.  Andrews,  8  Cold.  389. 
Cited  also  in  dissenting  opinions,  Antoni  v.  Greenhow,  107  U.  S.  803, 
27  L.  481,  2  S.  Ct  120,  majority  holding  that  so  much  of  the  enact- 
ment as  forbids  the  receipt  of  such  coupons  for  taxes  is  void;  In  re 
Ayers,  123  U.  S.  515,  31  L.  233,  8  S.  Ct  188,  majority  holding  null 
Injunction  granted  to  restrain  State  from  bringing  suit  for  taxes, 
when  coupons  had  been  tendered;  State  v.  Matthews,  8  Jones  (N.  C), 
464,  majority  holding  that  legislature  intended  to  prohibit  the  cir- 
culation of  bank  notes;  Lynn  v.  Polk,  8  Lea,  305,  maJ9rity  holding 
act  making  coupons  receivable  for  taxes  to  be  unconstitutional; 
Veazie  Bank  v.  Fenno,  8  WrU.  553,  10  L.  489. 

Distinguished  in  Breitung  v.  Lindauer,  37  Mich.  230,  231,  hold- 
ing liability  was  in  the  nature  of  a  penalty  and  sustained  no  con- 
tract obligation;  In  re  Powell,  5  Mo.  App.  222,  where  power  of  repeal 
was  reserved;  Shaffer  v.  Jenkins,  72  N.  C.  280,  holding  court  cannot 
compel  treasurer  to  pay  State  debt  against  a  prohibition  by  the 
assembly;  Granlteville  Mfg.  Co.  v.  Roper,  15  Rich.  L.  155,  156,  where 
the  State  bound  Itself  to  receive  the  bills  only  so  long  as  they  were 
convertible  into  gold  or  silver;  Wagner  v.  Stoll,  2  S.  C.  556,  holding 
legislature  could  relieve  State  from  contract  as  to  bills  issued  there- 
after; Furman  v.  Nichol,  3  Cold.  448,  449,  450,  451,  holding  part  of 
charter  making  bank  notes  receivable  for  taxes  could  be  repealed; 
Lynn  v.  Polk,  8  Lea,  250,  holding  void  act  making  coupons  receivable 
for  taxes;  Exchange  Bank  of  Virginia  v.  Knox,  19  Gratt  752,  753, 
holding  after  assignment  the  debts  were  no  longer  debts  due  the 
Bank;  Greenhow  v.  Vashon,  81  Va.  345,  holding  special  tax  for 
school  purposes  not  payable  in  State's  tax-receivable  coupons. 
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Judgment. —  Tender  of  notes  of  bank,  receivable  by  law  In  pay- 
ment of  State  public  dues,  was  equivalent  to  payment  In  extinguish- 
ing a  judgment  In  the  State's  favor  for  such  dues,  p.  208. 

Cited  and  principle  followed  In  Polndexter  v.  Greenhow,  114  U.  S. 
282,  29  L.  190,  5  S.  Ct.  909,  holding  tender  of  coupons  was  equivalent 
to  a  tender  of  money;  Royall  v.  Virginia,  116  U.  S.  579,  29  L.  737,  6 
S.  Gt  513,  holding  after  tender  of  coupons  to  proper  officer,  the  per- 
son could  enter  upon  his  profession;  Danley  v.  Pike,  15  Ark.  142,  and 
Grease  v.  Danley,  15  Ark.  183,  holding  that  notes  of  State  bank  are 
receivable  for  taxes;  Fagan  v.  Stillwell,  19  Ark.  285,  holding  debts 
due  State  bank  may  be  discharged  by  State  bonds;  Hunt  v.  Mc- 
Fadgen,  20  Ark.  286,  holding  collector  had  no  right  to  receive  Ten- 
nessee bank  paper  In  payment  of  taxes. 

Miscellaneous. —  Miscited  in  Keene  v.  Wheatley,  14  Fed.  Gas.  186. 
Cited  as  having  entertained  suit  by  citizen  against  his  State,  Norfolk 
F.  Co.  v.  Marye,  25  Fed.  660;  in  dissenting  opinion.  Lake  Superior, 
etc.,  Co.  ▼.  Cunningham,  44  Fed.  843,  that  action  of  a  State  should 
be  characterized  by  a  high  morality. 

10  How.  218-224,  13  L.  394,  PAUP  v.  DREW. 

Tender  of  payment. —  Though  State  was  obligated  by  Its  laws  to 
receive  bank  notes  for  debts  due  it,  yet  a  debt  due  for  sale  of  public 
lands,  the  proceeds  of  which  were  to  be  devoted  to  educational  uses, 
lie  not  within  that  category,  but  a  trust  fund,  and  tender  of  such 
notes  thereof  is  bad,  p.  222. 

Cited  and  principle  applied  In  Yashon  y.  Oreenhow,  185  U.  S.  719, 
34  L.  321,  10  S.  Ct  969,  holding  law  requiring  school  tax  to  be  paid 
in  money  was  valid;  Pearsall  v.  Great  Northern  Ry.,  161  TJ.  S.  663, 
40  L.  844,  16  S.  Ct  709,  holding  railroad  with  general  power  to  con- 
solidate may  be  forbidden  to  combine  with  parallel  line;  Peay  v. 
Ramsey,  21  Ark.  92,  and  Sessions  v.  Peay,  21  Ark.  105,  both  holding 
legislature  could  not  compel  receiver  of  bank  to  receive  bonds  of 
State  for  debts;  Tan  Husan  v.  Kanouse,  13  Mich.  311,  holding  Con- 
gress can  make  treasury  notes  a  legal  tender;  dissenting  opinion. 
State  V.  Matthews,  3  Jones  (N.  C),  464,  a  majority  holding  that 
legislature  intended  to  prohibit  circulation  of  bank  notes. 

Distinguished  In  Furman  v.  Nlchol,  3  Cold.  449,  450,  451,  holding 
part  of  charter  making  bank  notes  receivable  for  taxes  could  be 
repealed. 

Payment  '^  in  specie  *'  is  not  satisfied  by  payment  by  bank  notes, 
p.  2ii23. 

Cited  In  Trebilcock  v.  Wilson,  12  Wall  696,  20  L.  462,  holding  "  In 
specie  "  means  note  is  payable  in  gold  or  silver  dollars. 

Miscellaneous. —  Miscited  in  Edmonds  v.  Cochran,  12  Iowa,  490. 
Cited  in  10  How.  223, 13  L.  396,  and  10  How.  224, 13  L.  397. 
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10  How.  224-226,  13  L.  397,  TRIGG  v.  DREW. 

Decision  In  Paup  y.  Drew,  10  How.  218,  13  L.  394,  snpra,  followed 
In  a  similar  case. 

Cited  in  Van  Husan  y.  Kanoase,  13  Mich.  311,  holding  Congress 
could  make  treasury  notes  a  legal  tender;  dissenting  opinion,  State 
y.  Matthews,  3  Jones  (N.  C),  464,  majority  holding  that  legislature 
intended  to  prohibit  circulation  of  bank  notes. 

Distinguished  in  Furman  y.  Nichol,  8  Cold.  449,  450,  holding  part 
of  charter  making  bank  notes  receivable  for  taxes  could  be  repealed. 

10  How.  225-242,  13  L.  397.  GREELT  y.  THOMPSON. 

Tariff. —  Value  of  merchandise  at  time  of  its  procurement  Is  to  be 
ascertained  for  purpose  of  fixing  the  duties,  not  at  time  of  exporta- 
tion, p.  237. 

Reaffirmed  in  Maxwell  y.  Griswold,  10  How.  254,  13  L.  410.  Cited 
and  principle  followed  in  Sampson  y.  Peaslee,  20  How.  578,  15  Ij. 
1026,  holding  that  day  of  sailing  is  true  period  of  exportation;  Thom- 
son y.  Maxwell,  2  Blatchf .  395,  F.  C.  13,983,  Pierson  y.  Lawrence,  2 
Blatchf.  602,  F.  C.  11,158,  and  Focke  y.  Lawrence,  2  Blatchf.  511, 
F.  C.  4,894,  all  holding  goods  appraised  more  than  10'  per  cent,  above 
invoice  price  are  not  subject  to  additional  duty  of  20  per  cent  if 
procured  otherwise  than  by  purchase;  Norcross  y.  Greely,  1  Curt 
116,  F.  C.  10,294,  holding  commission  should  be  add^  to  the  in- 
voice value;  Barnard  v.  Morton,  1  Curt.  409,  F.  C.  1,005,  holding  that 
rule  is  still  in  force;  Forman  v.  Peaslee,  9  Fed.  Cas.  454,  holding 
''  period  of  exportation,"  under  act  of  1851,  was  time  when  goods  left 
Liverpool.  Cited,  without  particular  application,  in  Kriesler  v. 
Morton,  1  Curt  418,  F.  O.  7,933. 

tariff  —  Customs  officers. —  An  appraisement  can  be  lawfully 
made  only  after  a  personal  examination  of  the  merchandise,  p.  239. 

Cited  and  principle  followed  in  Converse  v.  Burgess,  18  How.  415, 
15  L.  456,  holding  evidence  admissible  to  show  appraisers  had  com- 
plied with  the  law;  GIbb  y.  Washington,  McAlL  431,  439,  F.  C.  5,380, 
holding  an  examination  of  goods  by  appraisers  is  indispensable; 
McCall  V.  Lawrence,  3  Blatchf.  362,  363,  F.  C.  8,672,  holding  it  is 
only  necessary  that  those  certifying  to  the  appraisal  should  have 
actually  made  it;  Munsell  v.  MaxweU,  3  Blatchf.  365,  F.  C.  9,932, 
holding  collector  has  no  authority,  even  under  instructions,  to  charge 
an  arbitrary  rate  of  commissions;  The  Ystalifera  I.  Co.  v.  Redfield, 
21  Blatchf.  313,  23  Fed.  651,  holding  increased  duties  imposed  with- 
out examination  of  goods,  illegal;  Burgess  v.  Converse,  2  Curt  219. 
F.  C.  2,154,  holding  importer  could  rely  on  failure  to  examine  one  of 
ten  packages;  Barker  v.  Lawrence,  2  Fed.  Cas.  817,  holding  appraisal 
void,  being  the  act  of  a  deputy. 

A  merchant  appraiser,  duly  appointed  and  qualified,  cannot  be 
removed  by  collector  or  secretary  of  treasury,  unless  for  miscon- 
duct, p.  240. 


009  Notes  on  U.  S.  Reports.  10  How.  242-257 

Cited  and  principle  followed  In  Belcher  v.  Linn,  24  How.  625,  16 
L.  758,  holding  decision  of  appraiser,  In  absence  of  fraud,  was  final; 
Oelbermann  v.  Merritt,  123  U.  8.  366,  368, 31  L.  167, 169,  8  S.  Gt.  156, 
157,  holding  importer  can  show  proTlsion  of  statute  aa  to  appraisers 
was  not  complied  with. 

Distinguished  in  Anffmordt  t.  Hedden,  187  U.  S.  328,  34  L.  680» 
11  S.  Ct  108,  and  Mnser  v.  Magone,  155  IT.  8.  247,  89  L.  187,  15  8. 
Gt.  80,  both  holding  the  merchant  appraiser  not  an  officer  of  the 
United  States  required  to  be  appointed  by  the  president 

Public  officers. —  Merchants  called  in  to  appraise  goods  take  no 
rank  as  public  officers,  p.  241. 

Cited  and  principle  applied  In  Vaccari  y.  Maxwell,  8  Blatchf.  377, 
F.  C.  16,810,  holding  reappraisement  by  unsworn  merchant  ap- 
praisers void.  See  also  Auffmordt  y.  Hedden,  137  U.  8.  828,  84  L. 
680,  11  8.  Ct  10& 

10  How.  242-257,  13  L.  405,  MAXWELL  ▼.  GRISWOLD. 

Tariff. —  In  fixing  the  duties,  value  of  goods  at  time  of  purchase, 
not  at  time  of  exportation,  should  be  ascertained,  p.  254. 

Cited  and  followed  in  Sampson  v.  Peaslee,  20  How.  578, 15  L.  1026, 
holding  that  day  of  sailing  from  foreign  port  is  the  true  period  of 
exportation;  Focke  ▼.  Lawrence,  2  Blatchf.  511,  F.  C.  4,894,  and 
Crowley  v.  Maxwell,  3  Blatchf.  404,  F.  C.  3,449,  holding  collector 
justified  in  assuming  date  of  Invoice  as  time  of  purchase;  Barnard 
V.  Morton,  1  Curt  409,  F.  G.  1,005,  declaring  that  rule  still  prevails. 
Cited,  without  particular  application,  in  EIriesler  v.  Morton,  1  Curt. 
418,  F.  C.  7.933.  Cited  in  Greely  v.  Thompson,  10  How.  238,  13  L. 
404. 

Customs  collector  is  liable  for  excess  of  duties  though  collected 
under  orders  from  the  treasury  department  p.  255. 

Cited  and  principle  applied  In  Schmelder  v.  Barney,  13  Blatchf. 
42,  F.  G.  12,462,  holding  collector  liable  for  Illegal  duties  paid  under 
protest 

Payment  is  involuntary  If  made  reluctantly  in  order  to  regain 
possession  of  property;  so  if  importer  pay  unlawful  duty  under  pro- 
test in  order  to  avoid  a  penal  duty  and  get  possession  of  his  goods, 
he  may  recover  it  back,  p.  256. 

Cited  and  principle  applied  In  Swift  Co.  v.  United  States,  111  U. 
8.  29,  28  L.  343,  4  S.  Ct  247,  holding  payment  to  public  officer  of  an 
Illegally  exacted  tax  is  not  voluntary;  Robertson  v.  Frank  Bros.  Co., 
132  U.  S.  21,  33  L.  238,  10  8.  Ct.  6,  holding  payment  to  avoid  an 
onerous  penalty  is  Involuntary;  Ogden  v.  Maxwell,  3  Blatchf.  323, 
F.  C.  10,458,  holding  no  written  protest  against  the  exaction  of 
fees  was  necessary;  Drake  v.  Redfield,  4  Blatchf.  119,  F.  C.  4,065, 
holding  excess  of  duties  paid  after  possession  of  goods  has  been 
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obtained  cannot  be  recovered;  Marshall  t.  Redfield,  4  Blatchf.  222, 
F.  G.  9,131,  holding  duties  paid  under  protest  on  missing  goods  to 
avoid  suit  could  not  be  recovered;  Town  Council  v.  Burnett,  34  Ala, 
408,  and  Town  of  Ligonier  v.  Ackerman,  46  Ind.  567,  15  Am.  Rep. 
335,  both  holding  license  paid  under  void  ordinance  could  not  be  re- 
covered; CJobb  V.  Charter.  32  Conn.  365,  87  Am.  Dec.  180,  holding 
involuntary  payment  of  bill  to  recover  property;  Lafayette,  etc.,  R. 
R.  Co.  V.  Pattison,  41  Ind.  325,  allowing  excess  of  freight,  paid  under 
protest,  to  be  recovered;  Carew  v.  Rutherford,  106  Mass.  12,  8  Am. 
Rep.  293,  holding  money  paid  because  of  conspiracy  to  induce  worl:- 
men  to  leave  may  be  recovered;  Maguire  v.  S.  S.  Assn.,  62  Mo.  348, 
where  party  taxed  paid  under  fear  of  levy,  he  could  recover; 
Peters  v.  Railroad  Co.,  42  Ohio  St  286,  51  Am.  Rep.  816,  and  Trans- 
portation Co.  V.  Sweetzer,  25  W.  Va.  452,  457,  both  holding  in- 
voluntary payments  of  illegal  rates  to  have  goods  carried;  Beckwith 
V.  Frisble,  32  Vt.  565,  holding  freight  paid  under  protest  to  get  goods 
recoverable.  Cited  in  note  on  compulsory  payment  in  45  Am.  Dec. 
156,  collecting  authorities  also  51  Am.  Rep.  826,  830. 

Cited  in  dissenting  opinion.  Town  of  Ligonier  v.  Ackerman,  46 
Ind.  579,  majority  holding  one  paying  for  license  issued  under  an 
invalid  statute  cannot  recover  his  money. 

Distinguished  in  Sowles  v.  Soule,  59  Vt  134,  7  Atl.  715,  holding 
payment  of  another's  taxes  by  party  whose  stock  was  distrained, 
not  recoverable. 

10  How.  257-269,  13  L.  411,  GILMER  v.  POINDEXTER. 

Ejectment. —  Plaintiff  must  recover  on  the  strength  of  his  own 
title,  p.  267. 

Cited  to  this  point  in  Hogan  v.  Kurtz,  94  U.  8.  775,  24  L.  319. 

Ejectment. —  To  maintain  petitory  action  for  land  in  Louisiana, 
plaintiff  must  have  legal  title,  p.  267. 

Miscellaneous. —  Cited  in  Bledsoe  v.  Erwin,  33  La.  Ann.  619,  620. 

10  How.  270-311,  13  L.  417,  BARNARD  v.  ADAMS. 
Witness. —  Master  of  vessel  is  a  competent  witness,  p.  301. 

Cited  to  this  point  in  Patten  v.  Darling,  1  Cliff.  261.  F.  C.  10,812, 
holding  master  a  competent  witness  for  owners  in  suit  for  contribu- 
tion. 

General  average. —  There  is  a  proper  case  for  general  average, 
where  vessel  has  been  voluntarily  stranded  by  master  to  avoid  an 
Immediate  peril  of  stranding  at  a  more  dangerous  point,  thus  saving 
cargo,  p.  303. 

Many  citing  cases  attest  the  soundness  of  this  holding,  and  show 
various  applications  of  It  by  subsequent  authorities:  McAndrews  v. 
Thatcher,  3  Wall.  370,  18  L.  161,  refusing  contribution  where  there 
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was  no  community  of  Interest  between  ship  and  cargo;  Star  of 
Hope,  9  Wall.  229,  230, 19  L.  645,  allowing  contribution  where  strand- 
ing was  in  part  due  to  will  of  man;  Fowler  v.  Rathbones,  12  Wall. 
117,  20  L.  284,  allowing  by  way  of  general  average  injuries  received 
by  ship  while  lying  on  an  uneven  bottom;  Hobson  v.  Lord,  92  U.  S. 
405,  411,  23  L.  618,  620,  allowing  for  services  of  crew  in  hauling  her 
to  and  from  hulk  for  unloading;  Ralli  v.  Troop,  167  U.  S.  394,  400, 
410,  39  L.  747,  749,  752.  15  S.  Ct  660,  662,  666,  holding  scuttling  of 
ship  by  municipal  authorities  to  extinguish  flre  without  direction 
of  master  is  not  a  general  average  loss;  Fltzpatrick  v.  Eight  Hun- 
dred Bales  of  Cotton,  3  Ben.  46,  F.  C.  4,843,  and  Rathbone  v.  Fowler, 
6  Blatchf.  298,  F.  C.  11,584,  and  Bight  Hundred  Bales  of  Cotton,  8 
Blatchf .  226,  F.  C.  4,319,  both  holding  there  was  a  voluntary  strand- 
ing; Patten  v.  Darling,  1  Cliff.  266,  F.  C.  10,812,  holding  voluntary 
stranding  of  vessel  constitutes  a  case  for  general  average  though 
followed  by  her  total  loss;  Sturgess  v.  Cary,  2  Curt  68,  F.  C.  13,572, 
holding  it  a  general  average  loss  where  master  voluntarily  slipped 
cables,  without  selecting  a  stranding  place;  Delano  v.  The  Gallatin, 
1  Woods,  644,  F.  0.  3,751,  holding  there  can  be  no  contribution  for 
damages  caused  by  a  common  danger;  The  Congress,  1  Biss.  46, 
F.  C.  8,099,  holding  libel  did  not  present  a  case  for  general  average; 
The  Buckeye,  7  Biss.  25,  F.  C.  2,084,  holding  damages  to  cargo  by 
water  used  in  extinguishing  fire  does  not  constitute  a  case  of  gen- 
eral average;  The  Alcona,  9  Fed.  174,  holding  expense  of  getting  ofT 
vessel,  stranded  but  in  no  danger,  is  not  subject  to  general  average; 
The  Margarethe  Blanca,  12  Fed.  730,  holding  the  casting  away  of 
property  which  could  have  been  saved  is  a  voluntary  sacrifice;  The 
Margarethe  Blanca,  14  Fed.  60,  holding  cargo  must  contribute  to 
loss  of  spars  blown  overboard  and  then  cast  adrift;  The  James  P. 
Donaldson,  19  Fed.  269,  holding  abandonment  and  loss  of  tow  to 
save  tug,  does  not  give  claim  for  contribution;  Sonsmith  v.  The  J.  P. 
Donaldson,  21  Fed.  674,  reversing  preceding  case;  Heye  v.  North 
German  Lloyd,  33  Fed.  63,  64,  and  The  Roanoke,  46  Fed.  298,  300, 
both  holding  damage  by  water  to  extinguish  fire  a  voluntary  sacri- 
fice; Bowring  v.  Thebaud,  42  Fed.  797,  holding  there  could  be  no 
general  average  without  a  peril  common  to  ship  and  cargo;  Shoe  v. 
Low,  etc.,  Co.,  46  Fed.  128,  allowing  no  general  average  where  act 
was  of  no  benefit  to  vessel  or  cargo;  Eammoor  S.  S.  Co.  v.  Insur- 
ance Co.,  73  Fed.  872,  refusing  to  allow  injuries  to  tug  in  making 
a  general  average  adjustment;  Van  Den  Toom  v.  Leeming,  79  Fed. 
108,   45   U.    S.   App.   736,   refusing   to   allow   for   damage   caused 
by  repaired  shaft;  Slater  v.  Rubber  Co.,  26  Conn.  140,  141,  limiting 
the  rule,  and  holding  throwing  overboard  of  burning  goods  not  a 
voluntary  sacrifice;  Emery  v.  Huntington,  109  Mass.  435,  12  Am.  Rep. 
729,  holding  injuries  received  by  vessel  in  collision  not  a  subject  for 
general  average;  Barker  v.  Baltimore  &  Ohio  R.  R.  Co.,  22  Ohio  St. 
62,  10  Am.  Rep.  728,  including  seamen's  wages  In  adjustment  of 
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general  average;  McLoon  ▼.  Cnmmlngs,  78  Pa.  St  104,  subjecting 
cargo  to  general  average  for  loss  of  ship. 

Cited,  note  7  Am.  Dec.  661,  on  general  average;  14  Am.  Dec  613, 
general  average,  voluntary  sacrifice,  collecting  authorities.  Cited, 
note,  Meech  v.  Robinson,  84  Am.  Dec  517,  case  opposed  to  cited 
case.  Cited  generally  in  Northwestern  Transp.  Co.  v.  Boston  Marine 
Ins.  Co.,  41  Fed.  806,  and  British-American  Ass.  Co.  v.  Wilson,  132 
Ind.  284,  31  N.  B.  940. 

Qeneral  a^erag*. —  Contribution  should  be  assessed  on  the  value 
of  the  cargo  at  port  of  destination,  if  taicen  there  by  the  rescuing 
vessel,  p.  307. 

Cited  and  followed  in  Bradley  v.  Cargo  of  Lumber,  29  Fed*  649, 
holding  it  was  proper  to  adjust  losses  at  Philadelphia. 

Seamen. —  Crew  are  entitled  to  wages  after  stranding,  while  sav- 
ing cargo,  p.  307. 

General  a^eragsw — A  commission  allowed  for  collecting  general 
average,  rests  upon  usage,  p.  308. 

Cited  and  principle  applied  in  Sturgis  v.  Cary,  2  Curtis,  382,  F.  C. 
13,573,  since  the  usage  is  general,  a  particular  usage  in  contraven- 
tion thereof,  is  not  binding,  since  parties  did  not  contract  with  ref- 
erence thereto. 

Miscellaneous. —  Mlscited  in  Keteltas  v.  Myers,  19  N.  Y.  232. 

10  How.  311-328,  13  L.  434,  HENDERSON  v.  TENNESSEE. 

Appeal  and  error. —  Outstanding  title  in  third  person,  alleged  to 
be  derived  under  a  treaty,  set  up  in  action  of  ejectment  in  State 
court,  gives  no  right  to  writ  of  error  to  Supreme  Court  under  twenty- 
tlf  th  section  of  Judiciary  act,  1789,  p.  323. 

Cited  and  principle  followed  in  Wynn  v.  Morris,  20  How.  5,  15  L. 
801,  holding  Supreme  Court  without  Jurisdiction  since  complainant 
did  not  derive  his  title  from  any  Federal  statute;  Hale  v.  Gaines.  22 
How.  160,  10  L.  269,  holding  defendant  must  have  a  personal  in- 
terest in  subject  in  litigation;  Long  v.  Converse,  91  U.  S.  114,  23  L. 
235,  Miller  v.  Lancaster  Bank,  106  U.  S.  544,  27  L.  290,  1  S.  Ct  538, 
and  Verden  v.  Coleman,  1  Black,  474,  17  L.  162,  denying  Jurisdiction 
where  person  holding  under  the  treaty  was  not  a  party,  as  also  in 
(liles  V.  Little.  134  U.  S.  650,  33  L.  1064,  10  S.  Ct  625. 

10  How.  329-347,  13  L.  441,  STIMPSON  v.  BALTIMORE  &  SUS- 
QUEHANNA R.  R.  CO. 

Patents. —  The  use  of  two  parts  of  a  combination,  the  third  being 
different,  is  not  an  infringement  of  the  patent,  p.  345. 

Cited  and  principle  applied  in  Gould  v.  Rees,  15  WaU.  194,  21 
L.  41,  holding  use  of  two  of  three  elements  does  not  infringe  the 
patent;  Gill  v.  Wells,  22  WalL  28,  22  L.  711,  holding  equivalent  in 
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i*elssued  patent  must  haye  been  known  aa  snch  at  date  of  original 
patent;  Reedy  v.  Scott,  23  Wall.  367,  28  L.  Ill,  holding  conrt  will 
presume  that  award  of  arbitrator  was  made  correctly;  Rowell  ▼. 
Lindsay,  113  U.  S.  102,  28  L.  907,  5  S.  Gt  510,  and  Singer  y.  Walms- 
ley,  22  Fed.  Cas.  213,  both  holding  patent  for  a  combination  Is  not 
Infringed  by  use  of  one  of  the  parts,  nnless  known  eqnlyalents  are 
substituted  for  other  parts;  Norton  y.  Jensen,  90  Fed.  429,  holding 
deylce  omitting  an  essential  element  of  the  combination  Is  not  an 
infringement  Also,  In  dissenting  opinion,  Stlmpson  y.  Woodman, 
10  Wall.  126,  19  L.  870,  majority  holding  change  simply  inyolylng 
mechanical  skill  not  patentable. 

Supreme  Court,  on  writ  of  error,  may  re-ezamlne  judgment  of 
Circuit  Ck)urt  on  agreed  statement  of  facts,  p.  346. 

Cited  and  principle  followed  in  Suydam  y.  Williamson,  20  How. 
434,  15  L.  980,  facts  being  undisputed,  case  may  be  brought  up  by 
an  agreed  statement;  Pomeroy  y.  Bank  of  Indiana,  1  WalL  602,  17 
L.  642,  if  the  competency  or  effect  of  eyldence  be  questioned,  the 
court  cannot  entertain  the  case  as  an  agreed  statement;  Henderson's 
Distilled  Spirits,  14  WaU.  53,  20  L.  815,  holding  parties  could  waiye 
jury  trial  and  submit  agreed  statement  Independent  of  legislatlye 
proyislon;  Superyisors  y.  Kennicott,  103  U.  S.  556,  26  L.  487,  holding 
Supreme  Court  could  determine  whether  agreed  fticts  sufficed  to 
support  judgment;  Derby  y.  Jacques,  1  Cliff.  433,  F.  C.  3,817,  and 
Murray  y.  Loyejoy,  2  Cliff.  202,  F.  C.  9,963,  both  reaffirming  rule; 
Kelly  y.  Milan,  21  Fed.  862,  holding  consent  decree  is  not  binding 
when  pleaded  as  res  adjudicata;  Clayton  y.  Smith,  1  Colo.  96,  hold- 
ing error  may  be  assigned  on  agreed  case;  Keller  y.  State,  12  Md. 
328,  71  Am.  Dec.  598,  holding  an  agreed  statement  becomes  a  part 
of  the  record. 

Distinguished  in  Graham  y.  Bayne,  18  How.  62,  15  L.  266,  sending 
up  all  the  eyldence  is  not  the  same  as  agreeing  upon  the  facts. 

10  How.  348^76,  13  L.  449,  LANDES  y.  BRANT. 

Political  department  decides  as  between  two  claimants  setting 
up  distinct  Imperfect  claims  of  title  to  same  parcel  of  land  prior  to 
its  acquisition  by  United  States  from  former  owner,  p.  370. 

Reaffirmed  in  Maguire  y.  Tyler,  8  WalL  661,  19  L.  323.  Cited  and 
principle  applied  in  Snyder  v.  Sickles,  98  U.  S.  212,  25  L.  101,  hold- 
ing that  survey,  having  been  disapproved  by  secretary  of  interior, 
has  no  binding  effect;  Charley lUe  v.  Chouteau,  18  Mo.  508,  holding 
first  of  two  Spanish  grants  confirmed,  is  the  better  title. 

Distinguished  in  Berthold  y.  McDonald,  24  Mo.  131,  holding,  where 
there  are  two  confirmations  upon  successive  days,  the  superior  title 
before  confirmation  prevails. 

Judgment  record  showing  that  defendant  appeared  by  attor- 
ney, cannot  be  collaterally  questioned,  p.  371. 

Vol.  IV  — 58 
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Cited  and  principle  followed  in  Galpin  y.  Page,  1  Sawy.  325,  F. 
O.  5,206,  holding  recital  of  jurisdictional  fact  is  conclusive  in  a 
collateral  proceeding;  De  Kraft  t.  Barney,  80  Fed.  Cas.  1071,  holding 
decree  of  divorce  against  non-resident,  served  by  publication,  is  not 
admissible  in  another  State,  to  have  father  declared  unfit  for  guar- 
dian; Hunt  V.  Ellison,  32  Ala.  185,  208,  holding  recital  that  "  parties 
came,"  is  sufficient  to  show  appearance  of  a  resident  defendant  not 
served;  Warren  v.  Lusk,  16  Mo.  Ill,  where  record  recited  that  de- 
fendant appeared  by  his  attorney,  evidence  was  inadmissible  to 
show  attorney  was  without  authority;  McCreery  v.  Davis,  44  S.  C. 
211,  51  Am.  St  Rep.  805,  22  S.  E.  184,  28  L.  R.  A.  661,  refusing  to 
recognize  divorce  obtained  in  Illinois  against  a  citizen  of  this  State 
served  by  publication.  Cited,  without  particular  application,  in 
King  V.  McLean  Asylum,  64  Fed.  341,  21  U.  S.  App.  481,  26  L.  R.  A. 
789. 

Distinguished  in  Thompson  v.  Whitman,  18  Wall.  464,  21  L.  900, 

11  Am.  Rep.  438,  n.,  and  Price  v.  Schaeffer,  161  Pa.  St  534,  29  AtL 
279,  25  L.  R.  A.  700,  both  holding  record  of  Judgment  may  be  con- 
tradicted as  to  jurisdictional  facts. 

Execution  sale  —  Public  lands. —  Where  imperfect  Spanish  title 
was  sold  on  execution,  the  perfect  title  subsequently  granted  by 
patent  to  debtor,  inured  to  benefit  of  purchaser  under  doctrine  of 
relation,  pp.  372-374. 

This  holding  has  been  extensively  affirmed  and  followed.  The 
citing  cases  relying  thereupon  are  in  part  as  follows:  Lessieur  v. 
Price,  12  How.  77,  13  L.  900,  holding  State  took  title  when  surveyor- 
general  was  notified,  though  legislature  had  not  then  sanctioned  re- 
port; Lessee  of  French  and  Wife  v.  Spencer,  21  How.  239,  240,  16 
L.  100,  holding  patent  inured  to  benefit  of  purchaser,  and  related 
back  to  date  of  entry;  Berthold  v.  McDonald,  22  How.  339,  341,  16 
L.  320,  321,  holding  court  could  go  behind  the  prima  facie  title  re- 
sulting from  the  confirmation;  Yontz  v.  United  States,  23  How. 
498,  16  L.  473,  holding  that  the  petition  and  concession  must  be 
taken  together;  Massey  v.  Papin,  24  How.  364,  16  L.  735,  holding 
that  confirmation  inured  to  mortgagee  of  claimant;  Beard  v.  Federy, 
3  Wall.  491,  18  L.  92,  St  Louis  P.  Schools  v.  Walker,  40  Mo.  402, 
and  Magwire  v.  Tyler,  40  Mo.  434,  439,  all  holding  confirmation  takes 
effect  by  relation  at  time  of  filing  petition;  Grisar  v.  McDowell,  6 
WalL  380,  18  L.  868,  and  Touchard  v.  Crow,  20  CaL  161,  81  Am.  Dec. 
114,  both  holding  final  decree  of  land  commissioners  takes  effect 
from  time  of  presentation  of  claim;  Bryan  v.  Kennett,  113  U.  S. 
193,  28  L.  913,  5  S.  Ct  413,  holding  incomplete  title  acquired  from 
Spanish  government  before  treaty  could  be  mortgaged;  Dominguez 
de  Guyer  v.  Banning,  167  U.  S.  740,  42  L.  345,  17  S.  Ct  943,  holding 
patent  issued  in  execution  of  decree  of  confirmation  is  conclusive 
as  to  location  of  lands;  Aurora  H.  Con.  M.  Co.  v.  Eighty-five  Min. 
Co.,  12  Sawy.  360,  34  Fed.  518,  holding  certificate  of  purchase  of 
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mining  lands  Is  equivalent,  so  far  as  third  persons  are  concerned,  to 
a  patent;  Gray  v.  Jones,  4  McGrary,  520,  14  Fed.  86,  holding  locator 
obtaining  patent  becomes  trustee  for  his  assignee;  Brooks  v.  Mc- 
Comb,  38  Fed.  819,  holding  subsequent  recording  of  foreign  will 
related  back  to  date  of  conveyance;  Kingman  v.  Holthaus,  59  Fed. 
310,  $11,  813,  holding  subsequent  issuance  of  patent  will  inure  to 
benetlt  of  person  claiming  under  sheriiTs  deed. 

Cited  and  principle  followed  also  in:  Hibberd  v.  Smith,  67  Gal. 
666,  4  Pac.  485,  holding  title  of  purchaser  at  execution  sale  relates 
back  to  date  of  Judgment  lien;  Grlgsby  v.  Schwarz,  88  Cal.  282,  22 
Pac.  1042,  holding  where  plaintifT  had  a  complete  equity  under  a 
contract  of  purchase  at  date  of  Judgment  lien,  a  subsequent  trans- 
fer by  him  would  relate  back  to  date  of  purchase  and  defeat  Judg- 
ment lien;  McDonald  v.  McCoy,  121  Cal.  67,  holding  patent  to  con- 
firmee of  a  Mexican  grant,  takes  efTect  from  date  of  presentation 
of  petition  for  confirmation;  McMurtrie  v.  Riddell,  9  Colo.  505,  13 
Pac.  185,  holding  that  record  of  sheriiTs  deed  relates  back  to  record 
of  certificate  of  sale;  Welch  v.  Dutton,  79  IlL  468,  Callahan  v.  Davis, 
90  Mo.  83,  2  S.  W.  217,  Magruder  v.  Esmay,  35  Ohio  St  232,  Hay- 
ward  V.  Ormsbee,  11  Wis.  7,  and  Quinney  v.  Denney,  18  Wis.  488, 
all  holding  subsequently-acquired  patent  passed  to  grantee  of  pat- 
entee; Doe  V.  Hearlck,  14  Ind.  247,  to  the  same  efTect,  where  land 
was  sold  for  taxes;  Bellows  v.  McGlnnis,  17  Ind.  66,  holding  deed 
related  back  to  time  of  confirmation  of  sale;  Cavender  v.  Smith, 
3  O.  Greene,  356,  56  Am.  Dec.  546,  and  Musser  v.  McRae,  44  Minn. 
347,  46  N.  W.  674,  both  holding  government  patent  relates  back  to 
date  of  purchase;  Clark  v.  West,  23  Mich.  249,  although  Judgment 
of  reversal  was  rendered  after  the  last  continuance,  no  plea  puis 
darrein  continuance  was  necessary;  Beauvias  v.  Wall,  14  La.  Ann. 
196,  holding  patent  Inured  to  benefit  of  vendee,  as  if  vendor  had 
been  vested  with  legal  title  at  date  of  conveyance;  Johnson  v.  Bal- 
lon, 28  Mich.  397,  holding  patent  related  back  to  time  when  lands 
were  earned;  Gibson  v.  Chouteau,  39  Mo.  569,  589,  holding  patent 
relates  back  to  emanation  of  equitable  title;  Johnson  v.  Parcels,  48 
Mo.  555,  holding  where  patentee  was  dead  at  time  of  issue,  patent 
relates  back  to  date  of  enlistment;  Hammond  v.  Johnston,  93  Mo. 
211,  6  8.  W.  87,  and  Block  v.  Morrison,  112  Mo.  354,  20  S.  W.  342, 
both  holding  doctrine  of  relation  will  be  resorted  to  when  Justice 
requires;  Jacobus  v.  Insurance  Co.,  27  N.  J.  Eq.  608,  holding  that  in 
equity  mortgage,  when  delivered,  will  have  relation  to  the  agreement 
for  the  loan;  Spiess  v.  Neuberg,  71  Wis.  286,  5  Am.  St  Rep.  214,  37 
N.  W.  419,  holding  subsequently-acquired  title  to  homestead  inures 
to  mortgagee. 

Cited  also,  but  without  particular  application.  In  Henderson  v. 
Tennessee,  10  How.  328,  13  L.  441,  Tyler  v.  Magwire,  17  Wall.  280, 
21  L.  582,  Sumner  v.  Coleman,  23  Ind.  94,  Hann.  &  S.  Jo.  R.  R.  Co.  v. 
Smith,  41  Mo.  334,  and  Smith  v.  Madison,  67  Mo.  704.  Cited  in  15 
Am.  Dec.  254,  note  on  relation,  collecting  authorities,  93  Am.  Dec 
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349,  note  on  equitable  interests,  collecting  cases.  Cited  in  dissent- 
ing opinions,  Frost  ▼.  Missionary  Society,  66  Mich.  89,  22  N.  W. 
203,  majority  holding  quitclaim  deed  can  never  inure  to  convey  sub- 
sequently-acquired title  not  actually  owned  in  equity  at  time  of 
deed;  United  States  v.  Loughrey,  172  U.  8.  229,  19  S.  Gt  162,  ma- 
jority holding  where  State  took  lands  conditionally,  the  United 
States  could  not  maintain  trespass  before  proceedings  were  taken 
to  effect  reversion. 

Distinguished  in  Morehouse  v.  Phelps,  21  How.  905,  16  L.  143, 
where  the  United  States  were  absolute  owners  of  the  lots;  Wood 
V.  Sandford,  23  Ind.  99,  where  party  had  no  equitable  title,  it  having 
been  extinguished  by  foreclosure;  Simpson  ▼.  Greeley,  8  Kan.  598» 
holding  quitclaim  deed  did  not  estop  grantor  from  setting  up  an 
after-acquired  title;  Donohoe  v.  Veal,  19  Mo.  334,  holding,  under 
statutes,  deed  of  land  sold  for  taxes  did  not  relate  back  to  the  sale. 
Qualified  in  Evans  v.  Dnrango,  etc.,  Co.,  80  Fed.  438,  49  U.  S.  App. 
332,  holding  doctrine  of  relation  will  not  be  applied  where  injustice 
would  result. 

Public  lands. —  Under  statute  of  1836,  where  party  dies  before 
issue  of  patent,  it  Inures  to  the  benefit  of  his  heirs,  p.  373. 

Cited  in  Waterman  v.  Smith,  13  CaL  419,  holding  statute  includes 
right  of  United  States  in  lands  not  strictly  public.  Cited,  without 
particular  application,  in  Oliver  v.  Forbes,  17  Kan.  129. 

Distinguished  in  Montgomery  v.  Bevans,  1  Sawy.  671,  F.  C.  9,735, 
holding  void  grant  by  alcade  to  deceased  person. 

Deeds  —  Notice. —  Open  and  notorious  adverse  possession  is  evi- 
dence of  notice  of  title,  so  as  to  give  validity  to  an  unrecorded  deed, 
p.  375. 

Cited  and  principle  relied  upon  in  Marsh  v.  Brooks,  14  How.  524, 
14  L.  526,  declaring  Indians  must  have  assented  to  an  occupancy 
as  notorious  as  their  own;  Lea  v.  Polk  Co.  Copper  Co.,  21  How.  498, 
16  L.  205,  and  Lonsdale  Co.  v.  Moles,  15  Fed.  Cas.  861,  both  holding 
possession  sufficient  notice  of  adverse  title;  McLean  v.  Clapp,  141  U. 
S.  436,  35  L.  807.  12  S.  Ct  31,  declaring  that  holder  of  legal  tlUe 
cannot,  without  consent  of  equitable  owner  in  possession,  rescind 
settlement  of  a  mortgage  debt  so  as  to  bind  latter;  Simmons  Creek 
Coal  Co.  V.  Doran,  142  U.  S.  442,  35  L.  1074,  12  S.  Ct  248,  Kirby 
V.  Tallmadge,  lf»0  U.  S.  384,  40  L.  465,  16  S.  Ct  351,  Van  Gunden  v. 
Va.  C.  &  I.  Co.,  52  Fed.  850,  8  U.  S.  App.  229,  and  Gale  v.  Shillock, 
4  Dak.  196,  29  N.  W.  667,  Rupert  v.  Mark,  15  111.  542,  J.,  etc.,  R.  R. 
Co.  V.  Oyler,  60  Ind.  394,  and  Patten  v.  Moore,  32  N.  H.  385,  all 
holding  actual  adverse  possession  is  notice  to  a  purchaser;  Lord  v. 
Doyle,  1  Cllfl*.  458,  F.  C.  8,505,  holding  actual  notice  of  unrecorded 
mortgage  has  the  same  eiTect  as  if  it  had  been  recorded;  Fuller  v. 
Montague,  59  Fed.  220,  16  U.  S.  App.  391,  holding  claim  barred 
where  purchaser  bad  been  in  possession  for  thirty  years;  Story  v. 
Black,  5  Mont  52,  51  Am.  Rep.  44,  1  Pac  10,  holding  judgment  lien 
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did  not  exclude  owner  of  prior  equitable  title  In  possession;  Janvrln 
V.  Janyrin,  60  N.  H.  172,  holding  that  a  knowledge  of  facts  as  would 
put  a  person  on  Inquiry,  and  If  followed  lead  to  a  knowledge  of 
title,  Is  notice  to  purchaser;  Galley  y.  Ward,  60  N.  H.  332,  and 
Lamont  v.  Cheshire,  65  N.  Y.  42,  both  holding  purchaser  charged 
with  notice  of  one  in  possession  under  unrecorded  deed. 

Executions. —  In  Missouri,  in  1836,  lands  of  a  deceased  debtor 
could  be  sold  on  execution  under  a  judgment  against  his  executors, 
IK  376. 

Miscellaneous. —  Cited  to  point  that  grants  without  accurate  sur- 
veys are  void  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  645. 

10  How.  376-394,  13  L.  461.  PHILADELPHIA  &  WILMINGTON 
R.  R.  CO.  V.  MARYLAND. 

Taxation. —  The  charter  of  the  Philadelphia  &  Wilmington  Rail- 
road, which  was  a  consolidation  of  several  railroads,  under  acts  of 
Pennsylvania,  Delaware  and  Maryland,  did  not  exempt  the  property 
of  such  consolidated  railroad  from  taxation.  No  exemption  was  ex- 
pressly granted  and  none  will  be  implied,  pp.  392,  393. 

Cited  and  principle  followed  in  Railroad  Co.  v.  Harris,  12  Wall. 
82,  20  L.  358,  where  railroad  was  allowed  to  extend  its  road  into 
another  State,  held,  that  no  new  corporation  was  created;  Tom- 
Unson  V.  Branch,  15  Wall.  465,  468,  21  L.  191,  192,  holding  exemption 
in  charter  of  one  coi*poration  would  not  be  extended  to  property  of 
another  corporation  merged  into  it;  The  Delaware  Railroad  Tax, 
18  Wall.  228,  21  L.  895.  State  v.  Greene  Co.,  54  Mo.  551,  and  State 
V.  Keokuk,  99  Mo.  36,  12  S.  W.  291,  6  L.  R.  A.  224,  and  n.,  all  holding 
the  new  company,  after  consolidation,  stood  in  each  State  as  the 
original  company  had  previously  stood  there;  Central  R.  R.  &  B. 
Co.  V.  Georgia,  92  TJ.  S.  675,  23  L.  762,  State  v.  Railroad  Co.,  45  Md. 
382,  and  Phila.,  etc.,  R.  R.  v.  Appeal  Tax  Court,  50  Md.  409,  all  hold- 
ing that  consolidated  company  possessed  all  rights  and  immunities 
conferred  upon  each  company  by  its  original  charter;  County  of 
Scotland  v.  Thomas,  94  U.  S.  690,  693,  24  L.  220,  221,  holding  power 
of  county  to  subscribe  for  stock  passed  with  corporation  into  the 
consolidation;  Chesapeake,  etc.,  R.  R.  Co.  v.  Virginia,  94  U.  S.  725, 
24  L.  312,  holding  whatever  property  was  subject  to  taxation,  would 
remain  so  after  consolidation;  Wilmer  v.  Railway  Co.,  2  Woods,  454, 
F.  C.  17,776,  declaring  that  a  corporation  can  be  chartered  by  two 
States  so  as  to  make  one  corporate  body;  State  v.  At  &  G.  R.  R. 
Co.,  60  Qa.  274,  holding,  after  consolidation,  the  property  became 
taxable  irrespective  of  limitation  in  charters  of  former  companies; 
State  V.  Commrs.  of  R.  R.,  37  N.  J.  L.  243,  holding  corporation 
with  exemption  may  consent  to  other  taxation  without  impairing 
the  exemption;  State  Board  of  Ass.  v.  Railroad  Co.,  49  N.  J.  L.  206, 
7  AtL  832,  holding  immunity  from  taxation  passed  under  the  lease; 
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Railroad  Go.  y.  Hlcka,  9  Bazt.  457,  holding  Immunity  from  taxation 
passed  at  sale  under  a  decVee  vesting  ''all  rights,  Immunities,**  etc.; 
Adams  y.  Yazoo,  etc.,  R.  R.  Co.,  24  So.  (Miss.)  210,  holding  grant  to 
consolidated  company,  omitting  word  "Immunities,"  does  not  pass 
the  exemption  of  one  of  the  companies. 

Cited,  without  particular  application.  In  Pac  R.  R.  t.  Mo.  Pac. 
Ry.  Ck).,  5  McCrary,  376,  23  Fed.  567,  Grangers,  etc.,  Ins.  Co.  v. 
Hamper,  73  Ala.  345,  and  Hall  v.  Bank  of  Ya.,  14  W.  Va.  623.  Cited 
In  79  Am.  Dec.  425,  note  on  consolidation  of  corporations,  collect- 
ing authorities;  also  In  dissenting  opinions,  State  t.  Northern 
Cent  Ry.  Co.,  44  Md.  175,  majority  holding  rights  and  priylleges 
of  consolidated  company  dated  only  from  act  of  consolidation;  Bos- 
ton, etc.,  R.  R.  T.  N.  Y.,  etc.,  R.  R.,  13  R.  I.  274,  without  particular 
application. 

Distinguished  in  Meyer  ▼.  Johnston,  53  Ala.  320,  and  Meyer  ▼. 
Johnston,  64  Ala.  657,  both  holding  the  consolidation  was  the  old 
companies  continued  In  existence  under  a  new  name,  with  enlarged 
franchises;  State  v.  Oarroutte,  67  Mo.  462,  463,  holding  there  is  no 
vested  right  to  a  subscription  until  made,  and  the  right  perishes 
upon  consolidation. 

Taxing  power  Is  never  presumed  to  be  relinquished  unless  inten- 
tion is  clear,  p.  393. 

The  citations  show  a  large  number  of  cases  affirming  and  follow- 
ing this  principle:  Soc.  for  Savings  v.  Coite,  6  WaU.  606,  18  L.  902, 
holding  that  State  can  tax  a  franchise;  N.  M.  R.  R.  v.  Maguire,  20 
WalL  61,  22  L.  294,  Chicago,  etc.,  R.  R.  v.  Outfey,  120  U.  S.  675,  30 
L.  734,  7  S.  Ct  696,  and  E.,  etc.,  R.  R.  v.  Commonwealth,  9  Bush, 
442,  all  holding  charter  did  not  show  an  intention  on  part  of  State 
to  give  up  its  power  to  tax  the  corporation;  Tucker  v.  Ferguson,  22 
Wall.  575,  22  L.  816,  Minot  v.  Railroad  Co.,  2  Abb.  (U.  S.)  333,  334, 
F.  C.  9,645,  Bradley  v.  Louisville,  7  Bush,  673,  3  Am.  Rep.  312, 
Buchanan  v.  Co.  Commrs.,  47  Md.  294,  Co.  Commrs.  ▼.  Railroad 
Co.,  47  Md.  612,  N.  Mo.  R.  R.  v.  Maguire,  49  Mo.  499,  State  v.  Parker, 
32  N.  J.  L.  435,  Railroad  v.  Harris,  99  Tenn.  693,  43  S.  W.  117,  and 
B.  &  O.  R.  R.  V.  Supervisors,  3  W.  Va.  333,  all  holding  every  reason- 
able doubt  should  be  resolved  against  assuming  a  contract  of  State 
to  exempt  lands  from  taxation;  Wiggins  Ferry  Co.  v.  East  St.  Louis, 
107  U.  S.  371,  27  L.  422,  2  S.  Ct  261,  holding  company  was  not  ex- 
empt from  any  license  tax  on  its  ferry-boats;  Vicksburg,  etc.,  R.  R. 
Co.  V.  Dennis,  116  U.  S.  6G8,  29  L.  771,  6  S.  Ct  626,  holding  provision 
in  charter  did  not  exempt  road,  etc.,  from  taxation  before  its  com- 
pletion; Tennessee  v.  Whitworth,  117  U.  S.  145,  29  L.  835,  6  S.  Ct 
651,  and  Tennessee  v.  Whitworth,  22  Fed.  83,  both  holding  a  grant 
of  "  all  the  powers,  etc.,"  conferred  upon  a  corporation  which  is  ex- 
empt from  taxation,  confers  also  an  exemption;  Keokuk  &  W.  R. 
R.  V.  Missouri,  152  U.  S.  305,  38  L.  453,  14  S.  Ct  593.  holding  pro- 
visions concerning  exemption  from  taxation  did  not  pass  into  the 
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consolidated  company;  Phoenix  Ins.  Go.  ▼.  Tennessee,  161 17.  S.  182, 
40  L.  663,  16  S.  Gt  474,  holding  statute  did  not  confer  upon  new 
company  an  exemption  beyond  limit  conferred  upon  other  company; 
OllTer  V.  Memphis  R.  R.,  30  Ark.  130,  holding  provisions  In  charter 
exempting  from  taxation  are  Irrepealable;  Mayor,  etc.,  ▼.  Cent.  R. 
R.,  50  Ga.  622,  holding  that  statutes  exempting  from  taxation  will 
be  strictly  construed;  Port.,  etc.,  R.  R.  Co.  v.  City  of  Saco,  60  Me. 
200,  holding  exemption  of  "track,  etc.,"  did  not  extend  to  depots, 
etc.;  Commrs.  on  Inland  Fisheries  v.  Water  Power  Co.,  104  Mass. 
458,  6  Am.  Rep.  258,  holding  corporation  chartered  to  construct  a 
dam,  may  be  constitutionally  required  to  construct  a  flshway;  Bos- 
ton S.,  etc.,  v.  Boston,  129  Mass.  180,  holding  land  owned  by  re- 
ligious corporation  not  Incidental  to  use  of  church.  Is  not  exempt; 
Northern  Pac.  R.  R.  v.  Garland,  5  Mont.  187,  3  Pac.  155,  holding 
Congress  can  exempt  right  of  way  of  railroads;  Academy  y.  Exeter, 
58  N.  H.  307,  42  Am.  Rep.  590,  holding  building  used  partly  as  a 
dormitory  and  partly  as  a  pubUc  house,  not  exempt;  Dow  ▼.  Rail- 
road, 67  N.  H.  48,  36  AtL  534,  holding  lease  of  road  In  accordance 
with  subsequent  statute  Invalid  as  against  dissenting  stockholders; 
Ladd  V.  Portland,  32  Or.  275,  67  Am.  St  Rep.  28,  51  Pac.  655,  hold- 
ing provision  in  city  charter  as  to  Improvement  of  street,  not  a  con- 
tract; Champaign  Go.  B.  v.  Smith,  7  Ohio  St  56,  holding  State 
bonds,  not  expressly  exempted,  may  be  taxed;  Rose  v.  Charleston, 
8  8.  O.  379,  holding  exemption  was  not  a  contract  and  could  be 
repealed;  Harrison  v.  Willis,  7  Helsk.  40,  19  Am.  Rep.  607,  holding 
constitutional,  taxation  of  litigation;  Salt  Lake  Nat  B.  ▼.  Goldlng,  2 
Utah,.  9,  holding  territory  could  tax  shares  in  national  bank. 

Cited  also  in  dissenting  opinions,  State  v.  Bd.  of  Assessors,  85 
La.  Ann.  667,  majority  holding  void,  law  taxing  State  or  municipal 
bonds;  State  v.  B.  &  O.  R.  R.  Co.,  48  Md.  85,  majority  holding  re- 
ceipts derived  from  exercise  of  such  franchises,  were  also  exempt 

10  How.  395-402,  13  L.  469,  BALTIMORE  &  SUSQUEHANNA  R. 
R.  CO.  V.  NESBIT. 

Corporate  charter  —  Obligation  of  contracts. —  Clause  In  charter 
enabling  railroad  to  have  land  condemned  on  payment  of  valuation 
found  by  an  inquisition,  does  not  prevent  legislature  from  setting 
aside  Inquisition  found  previous  to,  but  under  which  no  payment  or 
tender  was  made  until  after  the  act  was  passed,  pp.  400-401. 

The  citations  under  this  head  group  a  large  number  of  author- 
ities bearing  upon  the  principle  which  has  become  known  as  the 
Dartmouth  College  doctrine.  Those  citing  and  relying  upon  the 
syllabus  holding  are  In  part  as  follows:  Gelpcke  v.  City  of  Dubuque, 
1  WaU.  204,  17  L.  525,  and  Talcott  v.  Pine  Grove,  1  Fllpp.  177,  F.  C. 
13,735,  both  holding  State  could  authorize  municipalities  to  sub- 
scribe to  railroads;  Drehman  v.  Stifle,  8  WalL  603,  19  L.  511,  de- 
claring that  State  can  pass  retroactive  laws  not  impairing  contracts 
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and  not  ex  post  facto;  Pa.  B.  R.  Go.  v.  Miller,  132  U.  S.  83,  33  L. 
272,  10  S.  Ct.  37,  holding  law  requiring  corporation  to  make  com- 
pensation for  property  injured  by  enlargement  of  its  work,  valid 
(see  129  Pa.  St  199);  Bssex  Public  R.  Board  y.  Skinkle,  140  U.  8. 
340,  341,  35  L.  448,  449,  11  8.  Gt  792,  793,  holding  executive  agency 
with  power  to  sell  and  buy  in  lands  delinquent  on  highway  assess- 
ment, does  not  by  such  purchase  acquire  a  contract  right;  Bauman 
V.  Ross,  167  U.  8.  599,  42  L.  291,  17  8.  Gt  985,  holding  act  of  Gon- 
gress,  providing  for  assessment  of  land  benefited  by  highway,  is 
not  invalidated  by  provision  that  proceedings  shall  be  void  if  Gon- 
gress,  after  being  in  session  six  months,  makes  no  appropriation 
for  payment  of  the  damages;  Buckner  v.  Street,  1  DHL  254«  7  N. 
B.  R.  262,  F.  G.  2,098,  holding  right  of  action  on  slave  contract  did 
not  survive  thirteenth  amendment;  United  States  v.  O.,  R.  &  N.  Go^ 
9  Sawy.  67,  16  Fed.  528,  holding  Judgment  of  condemnation  cannot 
be  given  until  compensation  Is  paid;  Ex  parte  Bibb,  44  Ala.  152, 
and  Ex  parte  Norton,  44  Ala.  185,  both  holding  that  granting  of 
new  trial  does  not  impair  a  contract;  Denver,  etc.,  R.  R.  Go.  v. 
Lamborn,  8  Golo.  382,  holding  privilege  of  abandoning  condemnation 
proceedings  is  lost  after  award  has  been  paid  or  deposited;  Harde- 
man V.  Downer,  39  Ga.  436,  holding  homestead  laws  valid,  though 
retroactive;  Toledo,  etc.,  R.  R.  v.  Darst,  61  IlL  234,  where  railroad 
occupied  land  for  twelve  years,  and  then  started  to  condemn,  owner 
was  not  estopped  to  claim  damages;  The  P.,  etc.,  Ry.  Go.  v.  Rice,  75 
111.  333,  holding  company  had  acquired  no  title  as  amount  of  dam- 
ages were  undetermined;  Ghlcago  v.  Barblan,  80  IlL  488,  Graff  v. 
Baltimore,  10  Md.  551,  State  v.  Graves,  19  Md.  370,  371,  81  Am. 
Dec.  643,  644,  and  Norris  v.  Baltimore,  44  Md.  604,  all  holding  city 
may  abandon  after  damages  are  assessed;  Brokaw  v.  Terre  Haute, 
97  Ind.  454,  holding  city  could  dismiss,  after  verdict  on  appeal, 
though  in  possession;  Gincinnatl,  etc.,  R.  R.  Ga  v.  Glifford,  113  Ind. 
466,  15  N.  E.  527,  holding  remedy  of  citizen  whose  land  has  been 
taken,  is  that  at  time  of  entry;  Sprott  v.  Reid,  3  G.  Greene,  496,  56 
Am.  Dec.  555,  holding  that  Judgment  for  costs  does  not  create  the 
obligation  of  a  contract  within  the  Gonstitution;  Burlington  &  M. 
R.  R.  V.  Sater,  1  Iowa,  422,  holding,  where  owner  appeals  from 
award  of  damages,  company  may  dismiss  proceedings;  Gear  v. 
Railroad  Go.,  20  Iowa,  531,  89  Am.  Dec.  555,  holding  Judgment  as- 
sessing damages  does  not  bind  company  to  accept  land;  Blackshire 
V.  Railroad  Go.,  13  Kan.  516,  holding  deposit  by  railroad  company 
for  damages,  is  not  payment 

Elsewhere  the  holding  is  affirmed  and  relied  upon  as  follows: 
Ghattaroi  Ry.  Go.  v.  Klnner,  81  Ky.  224,  holding  special  remedy 
given  for  condemnation  proceedings  may  be  repealed  by  general 
law;  State  v.  New  Orleans,  32  La.  Ann.  715,  holding  claims  arising 
from  tort  are  not  protected  by  Gonstitution;  State  v.  Echeveria,  33 
La.  Ann.  715,  holding  State  could  prescribe  official  qualifications 
with  retrospective  effect;  Glty  v.  Railroad,  35  La.  Ann.  682,  holding 
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valid  act  authorizing  assessment  of  property  omitted  in  preyious 
years;  New  Cent  C.  Co.  v.  Coal  &  Iron  Co.,  37  Md.  566,  holding 
equity  will  enjoin  entry  made  before  the  payment  of  damages;  Bal- 
timore V.  Hook,  62  Md.  376,  holding  city  could  not  lawfuUy  enter 
until  damages  had  been  paid  or  tendered;  Burt  v.  Insurance  Co., 
115  Mass.  14,  holding  value  of  land  is  to  be  estimated  aa  of  time  of 
filing  petition;  St  Joseph  R.  R.  v.  Cudmore,  103  Mo.  639,  15  S.  W. 
536,  holding  valid  provision  allowing  Jury  to  assess  damages  in  con- 
demnation proceedings;  Rich  v.  Flanders,  39  N.  H.  386,  388,  holding 
valid,  statute  removing  disaualiflcation  of  interest  •  in  witness,  al- 
though applied  to  pending  causes;  Lowe  v.  Harris,  112  N.  C.  481, 
17  S.  E.  540,  22  L.  R.  A.  382,  and  n.,  refusing  to  give  statute  admit- 
ting parol  evidence  to  identify  land  in  writing,  retroactive  operation; 
Dargan  v.  Railroad,  113  N.  C.  600,  18  S.  B.  654,  and  Stacey  v. 
Vt  C.  R.  R.  Co.,  27  Vt  45,  both  holding  owner's  right  to  com- 
pensation depends  on  whether  company  has  a  vested  right;  McCrea 
V.  Pt  Royal  R.  R.  Co.,  3  S.  C.  383,  16  Am.  Rep.  731,  holding  com- 
pany must  proceed  in  mode  of  condemnation  last  prescribed;  White 
V.  Railroad  Co.,  7  Heisk.  539,  540,  holding  title  did  not  vest  until 
payment  or  tender  of  value  of  land;  Mexican  N.  Ry.  Co.  v.  Mussette, 
86  Tex.  715,  26  S.  W.  1077,  24  L.  R.  A.  644,  holding  valid  retroactive 
law  afiTectiug  appeal  bonds;  Bank  of  Brattleboro  v.  Railroad  Co., 
49  Yt  174,  holding  company  had  right  to  deposit,  where  a  third 
party  had  enjoined  it  from  constructing  road;  Lybarger  v.  State,  2 
Wash.  561,  27  Pac.  451,  holding  valid,  law  changing  mode  of  pro- 
cedure in  prosecutions  for  crime;  Ex  parte  Hunter,  2  W.  Va.  159, 
holding  valid,  act  requiring  attorneys  to  take  oaths;  Peerce  v.  Kitz- 
miUer,  19  W.  Va.  573,  574,  declaring  that  judgment  founded  on  tort 
is  in  no  sense  a  contract;  Wheeling  Bridge  &  T.  R.  R.  Co.  v.  Steel 
&,  I.  Co.,  41  W.  Va.  753,  24  S.  B.  653,  holding  order  to  take  land 
upon  payment  of  compensation  to  be  assessed,  is  interlocutory; 
State  V.  Hoeflinger,  31  Wis.  263,  all,  except  vested  or  contract  rights, 
may  be  taken  away  by  statute;  Richland  Co.  v.  Village  of  Richland 
Center,  59  Wis.  600,  18  N.  W.  501,  holding  county  acquired  no  vested 
right  to  disposition  of  license  money  under  the  act 

Cited  also  in  31  Am.  Dec.  375,  note  on  compensation  required  for 
property  taken  under  law  of  eminent  domain,  collecting  authorities; 
86  Am.  Dec.  203,  note  on  what  time  may  condemnation  proceed- 
ings be  discontinued,  collecting  cases;  60  Am.  St  Rep.  635,  note, 
vacation  of  judgment  is  a  judicial  power,  and  cannot  be  exercised 
by  the  legislature,  collecting  authorities.  Cited,  without  special 
application,  in  Grlfflng  v.  Gibb,  1  McAll.  221,  P.  C.  5,819,  Pumphrey 
V.  Baltimore,  47  Md.  150,  Forster  v.  Forster,  129  Mass.  566,  and 
Rumph  V.  Hiott,  35  S.  0.  455,  15  8.  B.  239;  also  in  dissenting  opin- 
ions. State  Bank  of  Ohio  v.  Knoop,  16  How.  408,  14  L.  993,  majority 
holding  act  requiring  bank  to  set  aside  certain  per  cent  of  dividends 
in  lieu  of  taxes,  amounted  to  a  contract. 

Distinguished  in  Sweet  v.  Rechel,  159  U.  8.  406,  40  L.  198,  16  8. 
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Ct.  60,  holding  statute  aathorlzing  the  taking  of  piiyate  property 
for  public  use  and  gives  owner  Judgment  therefor,  Is  sufficient  to 
transfer  title;  Trustees  v.  Bailey,  10  Fla.  249,  2(^3,  holding  invalid 
statute  directing  rehearing  In  decided  case;  Lawson  v.  Jeffries,  47 
Miss.  698,  705,  707,  12  Am.  Rep.  348,  354,  365,  holding  Invalid  or- 
dinance granting  new  trials;  Myers  v.  S.  Bethlehem,  149  Pa.  St  91, 
24  Atl.  281,  holding  Judgment  for  damages  for  opening  street  is  con- 
clusive, though  ordinance  be  subsequently  repealed;  dissenting 
opinion.  State  v.  Hufty,  11  La.  Ann.  318,  majority  holding  removal 
of  an  officer  Is  not  a  Judicial  power. 

Ex  post  facto  Is  applicable  only  to  penal  laws,  p.  402. 

Cited  and  rule  applied  In  Gantlni  ▼.  Tillman,  64  Fed.  978,  holding 
law  prohibiting  sale  of  intoxicating  liquors  is  within  the  police 
power  of  a  State. 

Miscellaneous. —  Misdted  in  Noble  ▼.  OuUom,  44  Ala.  683. 

10  How.  402-419, 13  L.  472,  BUTLER  ▼.  PBNNSYLVANLl. 

Obligation  of  contracts. —  A  law  which  repeals  an  act  creating  an 
office,  removes  the  officer,  and  changes  the  rate  of  comi>en6ation» 
does  not  impair  the  obligation  of  any  contract,  p.  418. 

The  citations  show  this  to  be  a  very  well-settled  proposition. 
Those  affirming  and  following  the  rule  are  In  i>art  as  follows: 
Newton  v.  Ck>mmlssloners,  100  U.  S.  669,  26  L.  711,  holding  constitu- 
tional act  removing  county  seat  said  to  have  been  permanently 
estabUshed;  United  States  ▼.  Fisher,.  109  U.  S.  146,  27  L.  886,  3  S. 
Gt.  155,  when  Oongn^'ess  appropriates  sum  **  in  full  compensation  **  of 
salary,  incumbent  cannot  recover  the  salary  fixed  by  prior  statute; 
Fisk  V.  Jefferson  Police  Jury,  116  U.  S.  134,  29  L.  688,  6  S.  Ot  330» 
holding  change  In  State  Constitution  which  takes  away  existing 
powers  of  taxation  so  as  to  deprive  officer  of  the  means  of  collecting 
his  salary  impairs  the  contract;  Maynard  v.  Hill,  126  U.  S.  210,  31 
L.  659,  8  S.  Ct  729,  In  re  Hobbs,  1  Woods,  640,  F.  O.  6,650,  Maynard 
V.  Valentine,  2  Wash.  Ter.  16,  3  Pac.  202,  and  Maynard  ▼.  Hill,  2 
Wash.  Ter.  327,  6  Pac.  719,  all  holding  legislation  affecting  marriage 
is  not  within  the  prohibition;  Crenshaw  v.  United  States,  134  U.  S. 
104,  108,  33  L.  827,  829,  10  S.  Ct.  432,  434,  holding  that  an  army  or 
navy  officer  does  not  hold  his  office  by  contract;  Osbom  v.  Nicholson, 
1  Dill.  234,  F.  C.  10,595,  holding  valid  constitutional  provision  pro- 
hibiting slave  contracts;  Perkins  v.  Corbin,  45  Ala.  119,  6  Am.  Rep. 
702,  Lane  v.  Kolb,  92  Ala.  641, 9  So.  874,  and  Oldham  v.  Birmingham, 
102  Ala.  366,  14  So.  795,  all  holding  that  legislature  may  abolish 
an  office;  People  v.  Lippincott,  67  111.  337,  Prince  v.  Sklllin,  71  Me. 
365,  36  Am.  Rep.  326,  Attorney-General  v.  Jochim,  99  Mich.  368,  369, 
41  Am.  St.  Rep.  614,  615,  58  N.  W.  613,  614,  23  L.  R.  A.  703,  People 
V.  Van  Gaskin,  5  Mont.  366,  373,  6  Pac.  33,  37,  Thompson  v.  Com- 
monwealth, 81  Pa.  St  322,  Coogan  v.  State,  1  8.  C.  472,  and  Moses 
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Y.  Kearney,  81  Ark.  265,  holding  regulation  that  county  seat  should 
not  be  removed  without  payment  to  lotowners  for  Improvements, 
was  not  a  contract;  Humphry  v.  Sadler,  40  Ark.  102,  Standeford  v. 
Wlngate,  2  Duv.  445,  see  dissenting  opinion,  pp.  471,  472,  Sargent  v. 
Wilder,  71  Me.  383,  State  v.  Davis,  44  Mo.  131,  Kenny  v.  Hudspeth,  59 
N.  J.  L.  322,  36  Atl.  662,  and  Jones  v.  Hobbs,  4  Baxt  120,  122,  all  hold- 
ing that  election  or  appointment  to  office  creates  no  contract;  Cohen 
V.  Wright,  22  GaL  319,  State  v.  Garesche,  36  Mo.  261,  and  Ex  parte 
Hunter,  2  W.  Ya.  158, 161,  holding  right  to  practice  law  Is  subject  to 
control  of  leglslatiH*e;  State  v.  Plnkerman,  63  Conn.  196,  28  Atl.  117, 
22  L.  R.  A.  662,  and  Augusta  v.  Sweeney,  44  Ga.  465,  9  Am.  Rep.  173, 
sustaining  ordinance  abolishing  office;  Cook  v.  Gray,  2  Houst  470, 

81  Am.  Dec.  188,  holding  constitutional  law  modifying  remedy; 
Wessolowskl  v.  Gilbert  51  Ga.  227,  holding  new  manner  of  appoint- 
ing clerk  could  be  exercised  from  time  of  passage  of  act;  People  v. 
Loeffler,  175  111.  608,  51  N.  B.  792,  holding  officer  has  no  vested  right 
to  select  his  subordinates;  Bradley  v.  McAtee,  7  Bush,  674,  3  Am.  Rep. 
313,  holding  that  Imposing  a  tax  is  not  contracting  with  taxpayers; 
State  V.  New  Orleans,  38  La.  Ann.  121,  58  Am.  Rep.  169,  holding 
claim  for  money  paid  in  error  does  not  arise  from  a  contract;  Far- 
well  V.  Rockland,  62  Me.  300,  Wyandotte  v.  Drennan,  46  Mich.  480,  9 
N.  W.  501,  Knappen  v.  Supervisors,  46  Mich.  24,  8  N.  W.  580,  Lloyd 
V.  Silver  Bow  Co.,  11  Mont  411,  28  Pac.  454,  Douglas  Co.  v.  Tlmme, 

82  Neb.  275,  49  N.  W.  267,  Marden  v.  Portsmouth,  59  N.  H.  20,  Mc- 
Oormlck  v.  Fayette  Co.,  150  Pa.  St  193,  24  AtL  668,  McFaU  y. 
Austin,  1  Tex.  App.  Civ.  207^  Loving  v.  Auditor,  76  Va.  947,  Holla- 
day  V.  Auditor,  77  Va.  430,  and  State  v.  Kalb,  50  Wis.  183,  6  N.  W. 
558,  holding  salary  of  officer  may  be  diminished;  ^n  re  Dewar's 
Bstate,  10  Mont  440,  25  Pac.  1029,  holding  law  regulating  adminis- 
trator's fees  is  not  a  contract;  State  v.  Holmes,  38  N.  H.  228,  holding 
liquor  license  revocable;  Board  of  Bxdse  y.  Barrle,  34  N.  Y.  668,  to 
the  same  effect 

Blsewhere  the  following  cases  have  affirmed  and  relied  upon  the 
syllabus  doctrine:  People  v.  Roper,  35  N.  Y.  639,  holding  statute 
exempting  from  taxation  Is  not  a  contract;  Lowe  v.  Harris,  112  N.  C. 
480,  481,  17  S.  B.  540,  22  L.  R.  A.  382,  and  n.,  holding  legislature  can- 
not give  statute  repealing  statute  of  frauds  a  retroactive  operation 
so  as  to  affect  vested  rights;  Caldwell  v.  Wilson,  121  N.  C.  467,  28 
8.  B.  561,  holding  provision  empowering  governor  to  suspend  a  rail- 
road commissioner  does  not  Interfere  with  any  vested  right;  Knoup 
V.  Plqua  Bank,  1  Ohio  St  616,  in  dealing  with  a  franchise  nothing 
but  the  public  good  Is  to  be  considered;  Toledo  Bank  v.  Bond,  1 
Ohio  St  656,  holding  that  charter  of  a  private  corporation  Is  of 
Itself  not  a  contract;  Alexander  v.  McKenzie,  2  S.  C.  90,  and  Lee  v. 
Commissioners,  3  Wyo.  54,  31  Pac.  1046,  both  holding  political  offices 
may  be  abolished,  their  tenure  changed,  or  Incumbents  removed  by 
the  legislature;  Calhoun  v.  Calhoun,  2  S.  C.  301,  holding  contract  for 
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slaves  not  In  validated  by  subsequent  emancipation;  State  v.  Bank  of 
Tennessee,  3  Baxt  407,  holding  valid  law  changing  remedy;  State  v. 
Sneed,  9  Baxt.  476,  holding  obligation  of  contracts  not  impaired  by 
laws  prohibiting  receipt  of  new  Issue  Bank  of  Tennessee  notes  for 
taxes;  Ex  parte  Mayer,  27  Tex.  721,  and  Burroughs  v.  Peyton,  16 
Gratt  490,  both  holding  repeal  of  law  allowing  substitutes  In  military 
service  Is  not  a  violation  of  CJonstitution  of  Ck>nfederate  States; 
Grayson  Co.  v.  May,  4  Tex.  App.  Civ.  541,  holding  that  legislature 
can  limit  liability  of  county  for  fees  of  officers;  Cushman  v.  Hale,  68 
Vt  452,  35  AtL  385,  holding  that  prosecutor  had  not  vested  right  In 
fine  Imposed  before  but  paid  after  passage  of  act;  Richland  Co.  v. 
Village  of  Richland  Center,  59  Wis.  599,  18  N.  W.  601,  holding  Uw 
giving  county  license  money  for  support  of  poor  conferred  no  vested 
right;  Commissioners  v.  Chapman,  53  N.  E.  188  (Ind.  App.),  holding 
that  commissioners  could  change  officer's  salary. 

Cited  In  25  Am.  Dec.  702,  note  on  how  far  offices  are  subject  to 
legislative  control,  collecting  authorities;  7  Am.  Rep.  90,  note. 
Cited,  without  particular  application.  In  Keene  v.  WheaUey,  14  Fed. 
Cas.  196.  Cited  In  dissenting  opinion,  Matheny  v.  Golden,  5  Ohio 
St  392,  majority  holding  acceptance  of  lease  exempting  lands  from 
State  taxes  create  a  contract. 

Distinguished  in  McVeany  v.  The  Mayor,  80  N.  Y.  190,  36  Am.  Rep. 
601,  holding  municipality  paying  one  acting  as  officer  with  color  of 
title  is  protected  from  a  second  payment;  Robinson  v.  Howe,  13  Wis. 
844,  holding  legislature  could  not  by  subsequent  act  extend  time  for 
redemption  of  land  sold  for  taxes;  Tinker  v.  Van  Dyke,  1  Fllpp.  527, 
F.  C.  14,058,  holding  repeal  of  laws  on  which  substantial  rights  de- 
pend will  not  receive  a  retroactive  application,  unless  the  law  so 
provides. 

Constitutional  law. —  A  State  law  should  never  be  pronounced  un- 
constitutional where  It  can  be  explained  upon  any  other  principle, 
p.  415. 

Cited  and  followed  In  The  Murphy  and  Glover  Test  Oath  Cases, 
41  Mo.  381,  382,  holding  unconstitutional,  law  requiring  attorneys 
to  take  test  oath;  Germanla  S.  Bank  v.  Darlington,  50  S.  C.  363,  27 
S.  E.  858,  upholding  statute;  dissenting  opinion,  Gross  v.  Rice,  71 
Me.  258,  majority  holding  unconstitutional  statute  providing  that 
convict  remain  in  prison  for  full  term  excluding  time  spent  In 
solitary  confinement. 

10  How.  419-441,  13  L.  479,  WASHINGTON  STEAM  PACKET  CO. 
V.  SICKLES. 

Patent  —  Bvidence. —  Where  contract  provided  for  a  particular 
mode  of  testing  the  amount  of  fuel  saved  by  means  of  patent  Im- 
provement, after  evidence  under  that  term  of  the  agreement.  It  is 
competent  to  introduce  the  evidence  from  other  sources  In  conflrma- 
tion  thereof,  p.  438. 
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Entirety  of  contract. —  A  contract  to  use  a  patented  machine 
during  the  continuance  of  the  patent,  and  to  pay  a  fixed  proportion 
of  Talue  of  fuel  saved  thereby,  will  not  support  an  action  until  the 
expiration  of  the  patent,  p.  441. 

Distinguished  In  United  States  v.  Berdan  Fire  Arms  Co.,  156  U.  S. 
572,  39  L.  536,  15  S.  Gt  426,  holding  the  right  to  recover  accrued 
with  each  use,  there  being  no  obligation  as  to  time  or  number; 
United  States  v.  McDonald,  128  U.  S.  473,  32  L.  507,  9  S.  Ct  117, 
holding  navy  officer  is  entitled  to  such  rate  of  compensation  as  was 
provided  by  statute  in  force  when  travelling  was  done. 

10  How.  442-^61,  13  L.  480,  UNITED  STATES  v.  BROOKS. 

Treaty  with  tribe  of  Indians  setting  aside  certain  lands  for  parties 
named  and  their  heirs,  passed  a  fee-simple,  which  such  parties 
might  convey  to  their  grantees,  p.  460. 

Cited  and  principle  relied  upon  In  Fellows  v.  Blacksmith,  19  How. 
372,  15  L.  686,  holding  courts  cannot  go  behind  a  treaty  to  inquire 
if  tribe  was  represented  by  its  head  men;  New  York  Indians  v. 
United  States,  170  U.  S.  16,  42  L.  933,  18  S.  Ct  534,  holding  treaty 
of  1838  invested  a  present  legal  title  in  Indians;  United  States  v. 
Payne,  2  McCrary,  295,  8  Fed.  888,  holding  treaty  has  same  force  as 
act  of  Congress  in  conveying  land;  United  States  v.  Reese,  5  Dill. 
409,  F.  C.  16,137,  and  Utah  Mining  Co.  v.  Sulphur  Co.,  6  Utah,  192, 
21  Pac.  1005,  5  L.  R.  A.  265,  and  n.,  holding  land  can  be  granted  to 
Indians  by  treaty  without  an  act  of  Congress;  Holden  v.  Joy,  17 
Wall.  247,  250,  21  L.  .535,  536,  holding  sale  of  lands  to  Indians  may 
properly  be  made  by  treaty;  Meehan  v.  Jones,  70  Fed.  454,  holding 
treaty  "setting  apart"  lands  gave  party  such  title  that  he  could 
execute  a  valid  lease;  Courtrlght  v.  Railroad  Co.,  35  Iowa,  400, 
holding  act. of  Congress  sufficient  to  vest  title;  Wood  v.  Railway 
Co.,  11  Kan.  346,  holding  that  president  and  senate  can  dispose  of 
Indian  lands  by  treaty;  Gaston  v.  Stott,  5  Or.  60,  holding  act  of  Con- 
gress passed  fee-simple  of  all  swamp  lands  to  State;  Qulnney  v. 
Denney,  18  Wis.  488,  holding  that  Indians,  under  allotment  by  act  of 
1843,  took  an  equitable  title.  Cited,  without  particular  application, 
in  State  v.  Batchelder,  5  Minn.  240,  80  Am.  Dec.  416. 

10  How.  461-477,  13  L.  497,  LOUISVILLE  MFG.  CO.  v.  WELCH. 

Guaranty  of  purchases  by  B.  from  date  until  December  1st  next, 
limits  the  time  within  which  the  purchase  was  to  be  made  not  the 
time  of  the  credit,  p.  473. 

Guaranty. —  The  liability  assumed  by  a  guarantor  and  that  of 
drawers  or  Indorser  of  commercial  paper  are  different,  p.  474. 

Cited  and  principle  applied  in  Roman  v.  Sema,  40  Tex.  321,  de- 
claring letters  of  credit  are  not  to  be  treated  as  negotiable  in  the  full 
sense. 
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Guaranty. —  Effect  of  promise  of  guarantor  to  pay  what  was  due 
from  the  principal,  there  being  no  new  consideration,  depends  upon 
whether  he  had  full  knowledge  of  all  material  facts,  p.  477. 

Guaranty. —  One  guaranteeing  the  payment  of  purchases  made 
during  a  certain  period  is  entitled  to  notice  within  a  reasonable  time 
after  the  dealings  have  closed,  but  want  of  notice  meanwhile  will 
not  exempt  him  from  liability  unless  loss  results,  p.  475. 

Cited  and  principle  followed  in  Davis  v.  Wells,  Fargo  &  Co.,  104 
U.  S.  165,  170,  26  L.  689,  691,  Second  Nat  Bank  v.  Gaylord,  34  Iowa, 
248,  and  Lachman  v.  Block,  47  La.  Ann.  513,  17  So.  156,  28  L.  R.  A. 
266,  all  holding  failure  to  give  notice  is  no  defense,  unless  guarantor 
has  thereby  sustained  loss;  Farmers  &  M.  Bank  y.  Kercheval,  2 
Mich.  513,  514,  to  the  same  effect;  Central  Say.  Bank  v.  Shine,  48 
Mo.  467,  8  Am.  Rep.  118»  and  Barnes  C.  Co.  y.  Reed,  91  Fed.  483, 
both  holding  what  notice  reasonable  as  to  time,  a  question  for  jury. 
Cited  in  note  on  this  topic  in  39  Am.  Rep.  222,  223,  collecting  cases. 
Cited  In  Woodruff  y.  Trapnall,  10  How.  207,  13  L.  390,  12  Ark.  819, 
and  Hoffman  y.  Mayaud,  93  Fed.  178. 

■^Distinguished  in  Wilcox  y.  Draper,  12  Neb.  142,  10  N.  W.  580,  and 
Powers  y.  Bumcratz,  12  Ohio  St  279,  holding  direct  promise  of 
guaranty  requires  no  notice  of  acceptance. 

10  How.  477-^509,  13  L.  504,  GAYLER  y.  WILDER. 

Assignment  of  pateoit  for  inyentlon  must  be  in  writing,  and  re- 
corded within  specified  time,  p.  493. 

Cited  and  principle  applied  in  Baldwin  y.  Sibley,  1  Cliff.  155,  157, 
F.  C.  805,  rejecting  oral  declarations  of  patentee  to  show  an  ex- 
clusiye  right;  Buss  y.  Putney,  38  N.  H.  46,  and  Springfield  y.  Drake, 
58  N.  H.  21,  holding  license  of  patent  need  not  be  in  writing. 

Distinguished  in  Blakeney  y.  Goode,  30  Ohio  St  359,  holding  trans- 
fer of  an  equitable  interest  In  patent  need  not  be  in  writing. 

Patent. —  No  suit  can  be  maintained  by  inyentor  before  patent  is 
issued,  he  acquires  his  right  by  performing  requirements  of  the  law, 
p.  493. 

Cited  and  principle  relied  upon  in  Marsh  y.  Nichols,  128  U.  S.  612, 
32  L.  541,  9  S.  Ct  170,  holding  letters-patent,  issued  unsigned,  haye 
no  yalidity;  Dable  Grain  Shoyel  Co.  y.  FUnt,  137  U.  S.  43,  34  L.  620, 

11  S.  Ct  9,  holding  constitutional,  act  authorizing  employers  of 
inyentor  to  continue  use  of  machine  put  up  with  his  consent  and 
before  his  application,  without  compensation;  Kirk  y.  United 
States,  163  U.  S.  55,  41  L.  69,  16  S.  Ct  913,  holding  one,  not  the  in- 
yentor, cannot  sue  for  use  before  letters  were  granted;  Clum  y. 
Brewer,  2  Curt  519,  523,  F.  C.  2,909,  holding  inchoate  right  of  in- 
yentor under  an  extension  is  the  subject  of  sale;  Dietz  y.  Wade,  7 
Fed.  Cas.  689,  holding  inyentor  could  claim  inyentlon  as  of  date 
when  he  described  it  to  workman  for  construction;  Rein  y.  Clayton, 
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37  Fed.  357,  3  L.  R.  A.  79,  and  Brill  v.  St  L.  Car  Co.,  80  Fed.  910, 
both  holding  infringement  cannot  be  enjoined  before  issuance  of 
patent;  Hollida  v.  Hunt,  70  111.  Ill,  22  Am.  Rep.  66,  holding  rights 
of  patentees  are  derived  exclusively  under  the  laws  of  Congress; 
Commonwealth  v.  Petty,  96  Ky.  456,  29  S.  W.  292,  29  L.  E.  A.  790, 
and  n.,  holding  State  has  no  right  to  license  patent;  Wilch  y. 
Phelps,  14  Neb.  137,  16  N.  W.  362,  holding  unconstitutional  State 
law  to  regulate  sale  of  patent  rights.  Cited,  without  particular  ap- 
plication, in  Marston  v.  Swett,  66  N.  Y.  213,  23  Am.  Rep.  48,  and 
Gillett  V.  Bate,  86  N.  Y.  94. 

Patent. —  Legal  title  to  letters-patent  inures  to  assignee  under  a 
deed  recorded  before  letters  issued,  without  further  conveyance, 
p.  494. 

The  citations  collect  a  number  of  authorities  affirming  and  de- 
veloping this  principle:  Moore  v.  Marsh,  7  Wall.  621,  19  L.  39,  hold- 
ing owner,  having  sold  patent,  may  recover  for  infringement  com- 
mitted while  he  was  owner;  Railroad  Co.  v.  Trimble,  10  Wall.  379, 
380,  19  L.  952,  Emmons  v.  Sladdin,  8  Fed.  Cas.  683,  and  Maurice  v. 
Devol,  23  W.  Ya.  256,  all  holding  that  assignment  carried  the  patent 
and  extensions  whensoever  issued;  Littlefield  v.  Perry,  21  Wall.  225, 
22  L.  580,  holding  supplementary  reservation,  after  absolute  convey- 
ance, will  not  take  away  grantee's  right  to  sue  in  Federal  courts; 
Hendrie  v.  Sayles,  98  U.  S.  549,  561,  652,  666,  26  L.  177,  178,  179, 
holding  assignee  could  obtain  a  renewal;  De  La  Vergne  M.  Co.  v. 
Featherstone,  147  U.  S.  223,  229,  37  L.  143,  13  S.  Ct  286,  288,  holding 
patent  issued  after  inventor's  death  would  inure  to  grantee;  Durham 
V.  Seymour,  161  U.  S.  238,  40  L.  683,  16  S.  Ct  454,  holding  right  to 
apply  for  patent  cannot  be  regarded  for  jurisdictional  purposes  as 
property;  United  States  Stamping  Co.  v.  Jewett,  18  Blatchf.  477,  7 
Fed.  877,  holding  patent  became  vested  in  assignee  upon  the  re- 
cording of  the  assignment;  Wright  v.  Randel,  19  Blatchf.  502,  604, 
8  Fed.  696,  699,  holding  recording  of  assignment  of  unpatented 
invention,  on  which  no  patent  is  to  be  issued  to  assignee,  is  not  con- 
structive notice;  Cons.  E.  L.  Co.  v.  Edison  E.  L.  Co.,  23  Blatchf. 
415,  25  Fed.  721,  722,  where  patent  issued  to  first  assignee,  held 
that  legal  title  vested  instantly  in  third  assignee;  Sargent  v. 
Seagrave,  2  Curt  565,  F.  C.  12,365.  holding  inventor  may  make  and 
sell,  for  two  years  before  his  application;  Chambers  v.  Smith,  6  Fed. 
Cas.  427,  holding  assignee  of  exclusive  right  to  use  patent,  may  sue 
in  his  own  name;  Cons.  B.  L.  Co.  v.  McKeesport  L.  Co.,  34  Fed. 
335,  holding  upon  issuance  legal  title  to  patent  vested  in  ultimate 
assignee;  Fruit  Cleaning  Co.  v.  Fresno  H.  P.  Co.,  94  Fed.  848,  hold- 
ing patent  Issued  to  co-partnership  valid;  Newton  v.  Buck,  77  Fed. 
616,  45  U.  S.  App.  244,  as  the  equitable  title  passed  by  the  sale,  the 
subsequent  assignment  passed  no  interest;  Harrison  v.  Morton,  83 
Md.  478,  479,  35  Atl.  102,  holding  assignment  without  request  to 
commissioner  to  issue  patent  In  assignee's  name  conveys  an  equitable 
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title  only;  Cnrrier  y.  Hallowell,  168  Mass.  256,  33  N.  B.  400,  holding 
agreement  gave  equitable  Interest,  and  upon  issuance  assignee  had 
right  to  part  of  patent;  Burton  v.  Burton,  etc.,  R.  R.  Co.,  171  Mass.  439, 
50  N.  B.  1020,  holding,  before  Issuance,  inventor  has  a  qualified  prop- 
erty sufficient  to  support  a  promise;  May  v.  Page,  60  N.  Y.  629, 
holding  covenant  did  not  include  improvement  invented  previous  to 
assignment,  and  so  distinct  as  to  be  subject  of  a  new  patent;  Fuller, 
etc..  Go.  V.  Bartlett,  68  Wis.  80,  60  Am.  Rep.  840,  31  N.  W.  760,  hold- 
ing State  court  can  compel  performance  of  contract  to  assign  right 
to  a  patent  Cited,  without  particular  application,  in  Union  M.  Co. 
V.  Lounsbury,  41  N.  Y.  370. 

Distinguished  in  Fire  Ex.  Mfg.  Ga  v.  Graham,  16  Fed.  663,  656, 
which  arose  under  a  special  act  of  Gongress;  Pontlac  K.  B.  Go.  v. 
Merino  S.  Go.,  31  Fed.  287,  288,  280,  holding  one  recording  assign- 
ment, with  knowledge  of  prior  unrecorded  assignment,  and  procures 
patent  in  his  own  name,  hold^  for  first  assignee. 

Patent. —  Under  act  of  1836,  an  assignment  conveying  less  than 
the  unqualified  monopoly  in  specified  territory,  is  a  mere  license, 
and  assignee  cannot  bring  suit  in  his  own  name,  p.  494. 

The  citations  also  group  a  considerable  number  of  authorities 
affirming  this  holding  and  variously  applying  it:  Oliver  v.  Rum- 
ford  Chem.  W.,  100  U.  S.  82,  27  L.  864,  8  S.  Gt  65,  and  Nelson  v. 
McMann,  16  Blatchf .  147,  F.  G.  10,109,  both  holding  right  acquired 
was  that  of  licensee;  Birdsell  v.  Shaliol,  112  U.  S.  486,  28  L.  769,  6  8. 
Gt.  245,  holding  Judgment  by  patentee,  without  Joining  licensee,  is 
no  bar  to  bill  by  both  against  another  person  using  same  machine; 
Waterman  v.  Mackenzie,  138  U.  S.  255,  256,  257,  34  L.  925,  926,  11 
S.  Gt  335,  336,  Sanford  v.  Messer,  1  Holmes,  150,  F.  G.  12,314» 
and  Ingalls  v.  Tice,  14  Fed.  297,  all  holding  grant  of  right  to  manu- 
facture and  sell  (not  expressly  authorizing  grantee  to  use  it),  is  a  li- 
cense; Pope  Mfg.  Go.  V.  GormuUy  M.  Go.,  144  U.  S.  250,  251,  36 
L.  424,  425,  12  S.  Gt  612,  holding  conveyance  of  patent  on  veloci- 
pedes, so  far  as  it  relates  to  saddle,  is  a  mere  license;  Potter  v.  Hol- 
land, 4  Blatchf.  212,  F.  G.  11,329,  defining  a  "  licensee; "  Perry  v. 
Gorning,  7  Blatchf.  200.  203,  F.  G.  11,004,  and  Rapp  v.  KelUng,  41 
Fed.  792,  both  holding  assignment  of  all  right  within  specified  ter- 
ritory warrants  suit  in  name  of  grantee;  Hill  v.  Whitcomb,  1  Holmes, 
321,  F.  G.  6,502,  and  Farrington  v.  Gregory,  8  Fed.  Gas.  1089,  both 
holding  grant  of  exclusive  right  to  use,  rent,  and  vend,  within  speci- 
fied territory,  a  mere  license;  Hammond  v.  Hunt,  11  Fed.  Gas.  393, 
and  Wilson  v.  Ghickering,  14  Fed.  918,  where  exclusive  license  has 
been  granted,  licensee  and  patentee  must  Join  in  suit  for  infringe- 
ment; Theberath  v.  Gell.  Mfg.  Go.,  3  Fed.  147,  holding  assignment 
of  patent,  short  of  entire  monoiwly.  Is  a  license;  Gamewell  F.  A.  .  . 
T.  Co.  V.  Brooklyn,  14  Fed.  256,  holding  right  "to  make,  use,  and 
vend,"  for  certain  purposes,  is  w  license;  Hewitt  v.  Penn.  S.  Go.,  24 
Fed.  369,  dismissing  suit  where  all  parties  in  interest  were  not 


{ 


929  Gayler  v.  Wilder.  10  How.  477-509 

brought  In  until  patent  had  expired;  Dick  v.  Struthers,  25  Fed.  104, 
holding  receiver  of  corporation  Is  not  Invested  with  Its  title  to 
letters-patent;  Bogart  v.  Hinds,  25  Fed.  485,  and  Cottle  v.  Krenientz, 
25  Fed.  496,  both  holding  blU  by  licensee  alone,  demurrable;  Rice 
V.  Boss,  46  Fed.  195,  holding  conveyance  of  rlgbt  *'  to  use,  manufac- 
ture and  sell  rights  to  use,"  a  mere  license;  Haffcke  v.  Clark,  50  Fed. 
536,  8  U.  S.  App.  69,  holding,  on  dissolution  of  partnership  formed 
to  manufacture  patented  article,  license  expired;  Canton  S.  R. 
Co.  V.  Kanneberg,  51  Fed.  600,  where  there  was  a  partial  assign- 
ment, assignor  could  sue  elsewhere  without  Joining  assignee;  Blair 
V.  Llpplncott  G.  Co.,  52  Fed.  226,  227,  holding  Joint  suit  could  not 
be  maintained  by  patentee  and  licensee  without  exclusive  monopoly; 
Union  S.  &  S.  Co.  v.  Johnson  R.  S.  Co.,  52  Fed.  869,  holding  licensee 
to  "  make  and  use  "  patented  article.  Is  not  a  necessary  party  to 
action  for  Infringement;  Brush  B.  Co.  v.  Cal.  E.  L.  Co.,  52  Fed.  960, 
963,  7  U.  S.  App.  409,  holding  grant  or  exclusive  license  to  sell  car- 
ries Implied  authority  to  Join  owner  In  suit  for  Infringement;  Rus- 
sell V.  Kern,  58  Fed.  383,  holding  conveyance  of  entire  patent,  with 
exception  of  two  mill  rights  heretofore  sold,  authorizes  assignee  to 
sue  for.  Infringement;  Van  Orden  v.  Nashville,  67  Fed.  332,  333, 
holding  part  owner  of  patent  must  Join  co-owners  as  plaintiffs; 
Heaton  P.  Button-F.  Co.  v.  Eureka  S.  Co.,  77  Fed.  290,  47  U.  S. 
App.  146,  35  L.  R.  A.  730,  holding  licensee  of  patent  could  be  en- 
Joined  for  violation  of  condition  In  contract;  Kempton  v.  Bray,  99 
Mass.  353,  holding  sole  agent  on  commission  could  not  maintain 
bill  for  Infringement;  Webster  v.  Ellsworth,  36  Fed.  328,  and  Jack- 
son V.  Allen,  120  Mass.  77,  construing  grant  of  exclusive  right  to 
sell  as  covenant  that  no  other  person  shall  sell  with  consent  of 
grantor;  Standard  B.  F.  Co.  v.  Ellis,  159  Mass.  449,  34  N.  E.  683, 
holding  no  covenant  for  quiet  enjoyment  Is  Implied  In  a  license  of 
patent;  Foe  v.  Stockton,  39  Mo.  App.  559,  holding  Instrument  to  be 
a  license  and  not  an  assignment  of  patent;  Herzog  v.  Hey  man,  151 
N.  Y.  591,  56  Am.  St  Rep.  648,  45  N.  E.  1128,  holding  invalidity  of 
patent,  good  defense  to  action  for  purchase  price;  Home  v.  Chatnam, 
etc.,  Co.,  64  Tex.  38,  holding  Interest  assigned  was  not  a  mere  li- 
cense. Cited,  without  particular  application,  in  Keene  v.  Wheatley, 
14  Fed.  Cas.  196. 

9  Distinguished  In  Central  Transp.  Co.  v.  Pullman's  Car  Co.,  139 
U.  S.  53,  35  L.  66,  11  S.  Ct  486,  holding  contract  by  which  one  cor- 
poration leased  all  Its  cars,  etc.,  to  another,  and  covenanted  not 
to  engage  In  that  business,  unlawful;  Pope  Mfg.  Co.  v.  Manufactur- 
ing Co.,  34  Fed.  894,  holding  that  assignee  of  a  single  claim  of  pat- 
ent may  maintain  bill  for  Infringement;  Commercial  Union  Tel.  Co. 
V.  Telephone  Co.,  61  Vt  251, 15  Am.  St  Rep.  901,  17  Atl.  1074,  5  L.  R. 
A.  165,  and  n.,  holding  patentee  leasing  It  for  public  use,  cannot  re- 
strict It  to  a  portion  of  the  public. 
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Patant. —  A  prior  constmction  and  use,  forgotten  or  abandoned, 
will  not  Invalidate  patent,  p.  498. 

The  citations  collect  the  following,  affirming  and  relying  upon  the 
foregoing  proposition:     Seymour  v.  Osborne,  11  WalL  552,  20  L. 
41,  and  Johnson  v.  Boot,  2  Cliff.  126,  F.  G.  7,409,  both  holding  deser- 
tion proven  by  showing  Inventor  broke  up  patent  and  laid  it  aside 
without  definite  intention  of  resuming;  Hall  v.  Bird,  6  Blatchf.  443, 
F.  G.  5,926,  and  Hartshorn  v.  Tripp,  7  Blatchf.  125,  F.  G.  6,168, 
holding,   where  prior  machine  was  abandoned  and  forgotten,  it 
would  not  invalidate  patent;  Wilson  v.  Coon,  18  Blatchf.  547,  6  Fed. 
626,  holding  prior  patent  did  not  anticipate  the  second;  Davis  v. 
Brown,  19  Blatchf.  275,  9  Fed.  656»  holding  alleged  prior  invention 
was  a  mere  experiment;  Searis  v.  Bouton,  20  Blatchf.  429,  12  Fed. 
142,  holding  defense  not  alleged  in  statutory  terms;  Gaboon  v.  Ring, 
1  Cliff.  611,  F.  C.  2,292,  holding  machine  used  only  as  an  experiment 
would  not  invalidate  patent;  White  v.  Allen,  2  Cliff.  230,  F.  C.  17,535, 
holding  invention  not  abandoned,  where  inventor  only  intended  to 
postpone  his  application;  Albright  v.  Celluloid,  etc.,  Co.,  1  Fed.  Gas. 
322,  holding  experiments  are  not  anticipations;  Bullock  Printing 
Press  Go.  v.  Jones,  4  Fed.  Gas.  660,  holding  that  invention  had  not 
been  anticipated;  Burrows  v.  WetheriU,  4  Fed.  Gas.  851,  holding, 
where  one,  with  knowledge  of  another's  unsuccessful  operations, 
perfects  the  process,  the  latter  is  entitled  to  the  patent;  Bx  parte 
Dedericks,  7  Fed.  Gas.  344,  and  Wickersham  v.  Singer,  29  Fed.  Gas. 
1138,  both  holding  withdrawal  of  application  and  lapse  of  time,  con- 
stitute an  abandonment;  Pickering  v.  McCullough,   19  Fed.  Gas. 
582,  and  Shoup  v.  Henrici,  22  Fed.  Gas.  27,  both  holding  that  aban- 
doned patent  inures  to  benefit  of  the  public;  Ransom  v.  New  York, 
20  Fed.  Gas.  293,  holding  unsuccessful  experiment  abandoned,  will 
not  invalidate  patent  subsequently  granted;  Reeves  v.  Keystone 
Bridge  Co.,  20  Fed.  Gas.  469,  declaring  that  illustrative  drawings 
cannot  invalidate  a  subsequently-granted  patent;  Rich  v.  Lippin- 
cott,  20  Fed.  Gas.  675,  discussing  prior  invention  and  abandon- 
ment; Sturtevant  v.  Greenough,  23  Fed.  Gas.  337,  holding  abandon- 
ment of  a  perfected  invention  cannot  affect  the  question  of  priority; 
EL  A.  Go.  V.  Julien  B.  Co.,  38  Fed.  128,  holding  evidence  insufficient 
to  rebut  presumption  of  novelty;  Zinsser  v.  Kremer,  39  Fed.  114, 
holding  secret  prior  use  no  defense;  Olds  v.  Brown,  41  Fed.  703, 
holding  patent  had  been  anticipated;  Gorser  v.  Brattleboro  Overall 
Co.,  59  Fed.  782,  holding  affidavit  of  third  person  that  he  showed 
plaintiff  how  to  make  the  improvement,  will  not  defeat  patent; 
Dalby  v.  Lynes,  64  Fed.  379,  that  certain  articles  were  made  for 
samples,  establishes  defense  of  prior  use;  Lamson  v.  Martin,  159 
Mass.  562,  565,  35  N.  E.  80,  81,  holding  conception  of  an  idea  does 
not  constitute  an  invention. 

Distinguished  in  Coffin  v.  Ogden,  18  WalL  124,  21  L.  823,  holding 
defense  good,  where  defendant  proves  a  prior  working,  known  to 
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five  persons;  The  RusseU  &  E.  Mfg.  Co.  y.  Mallory,  10  Blatchf.  149, 
F.  G.  12,166,  holding  lapse  of  time  is  not,  per  se,  an  abandonment; 
Babcock  v.  Degener,  2  Fed.  Cas.  297,  298,  merely  withholding  in- 
vention from  the  public  does  not  constitute  an  abandonment; 
Northwestern  Fire  Ex.  CJo.  v.  Phila.  Fire  B.  Co.,  18  Fed.  Cas.  400, 
holding  public  trial  of  machine  cannot  be  regarded  as  a  mere  ex- 
periment 

Miscellaneous. —  Erroneously  cited  in  Ex  parte  Hayden,  11  Fed. 
Cas.  895. 

10  How.  509^10, 13  L.  517,  GAYLBB  v.  WH.DEE. 

Appeal  and  error. —  A  Judgment  will  not  be  opened  to  enable 
plaintiff  in  error  to  correct  an  alleged  mistake  in  a  bill  of  exceptions, 
p.  509. 

Cited  and  principle  followed  in  Ryder  y.  Phoenix  Ins.  Co.,  101 
Mass.  551,  holding,  as  all  the  facts  had  been  within  the  knowledge 
of  plaintiff,  they  showed  no  cause  for  vacating  judgment;  Jelley 
v.  Roberts,  50  Ind.  8,  holding  appellate  court  will  not  by  mandamus 
compel  judge  to  amend  bill  of  exceptions. 

10  How.  511-540,  13  L.  518,  EAST  HARTFORD  v.  HARTFORD 
BRIDGE  CO. 

Obligation  of  contracts — Municipal  corporations. —  A  law  grant- 
ing to  a  town  the  right  to  keep  a  ferry  across  a  public  river,  does 
not  amount  to  a  contract,  and  may  be  revoked  by  legislature,  p. 
534. 

The  paramount  authority  of  the  legislature  over  municipalities  is 
one  of  the  well-established  limitations  upon  the  operation  of  the 
rule  which  raises  many  legislative  enactments  to  the  plane  of  irre- 
pealable  contract  stipulations.  This  being  a  leading  case,  assert- 
ing the  right  to  repeal  or  modify  such  a  grant,  its  citations  ramify 
extensively  through  the  authorities  upon  this  and  analogous  ques- 
tions: Town  of  East  Hartford  v.  Hartford  B.  Co.,  10  How.  541, 
13  L.  531,  reaffirming  the  principal  case;  Newton  v.  Commissioners, 
100  IT.  S.  558,  25  L.  711,  holding  act  providing  for  "permanent" 
county  seat  not  a  contract;  Williamson  v.  New  Jersey,  130  U.  S. 
199,  32  L.  919,  9  S.  Ct.  457,  holding  statute  giving  power  of  taxation 
to  township,  repealable;  New  Orleans  v.  New  Orleans  Water  Works 
Co.,  142  U.  S.  89,  35  L.  946,  12  S.  Ct  146,  holding  valid,  repeal  of 
statute  providing  that  municipality  may  set  off  taxes  against  watet 
rates;  Jones  v.  Pensacola,  13  Fed.  Cas.  1005,  holding  that  legislature 
can  dissolve  a  municipality;  Grand  Rapids,  etc.,  Co.  v.  G.  R.,  etc., 
Co.,  33  Fed.  673,  holding  city  ordinance  ultra  vires  and  void;  Erskine 
V.  Steele  Co.,  87  Fed.  634,  holding  constitutional,  law  validating 
former  invalid  contract  of  municipality;  Wells  v.  Cole,  27  Ark.  611, 
612,  holding  legislature  cannot  make  certificates  of  State  indebted- 
ness receivable  in  payment  of  county  or  school  district  taxes;  Hart 
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▼.  Burnett,  15  GaL  612,  holding  municipal  lands  to  which  San 
Francisco  succeeded,  were  within  control  of  State  soyereignty; 
Payne  v.  TreadweU,  16  GaL  236,  holding  legislatlye  validating  of 
alcalde  grants  to  be  effectual;  Fall  v.  County  of  Sutter,  21  Gal.  252, 
holding  granting  of  franchise  for  erection  of  second  bridge,  valid; 
Hartford  B.  Go.  v.  Union  Ferry  Co.,  29  Conn.  229,  holding  resolu- 
tion meant  that  the  then  existing  ferries  should  be  discontinued; 
State  V.  Williams,  6S  Conn.  141,  35  AtL  25,  holding  legislature  can 
impose  burden  of  constructing  and  maintaining  bridges  on  such  ter- 
ritorial divisions  as  seem  equitable;  Sav.  &  T.  R.  R.  v.  Mayor,  etc., 
45  Ga.  608,  holding  State  has  right  of  eminent  domain  over  public 
streets;  Wright  v.  Nagle,  48  Ga.  392,  holding  Inferior  court  could 
not  grant  exclusive  right  to  build  bridges;  Lucas  y.  Board  of 
Commrs.,  44  Ind.  534,  holding  act,  so  far  as  it  provides  for  divesting 
counties  of  stock  already  subscribed  and  paid  for,  is  not  unconstitu- 
tional (see  dissenting  opinion,  p.  567);  Welch  y.  Bowen,  103  Ind.  257» 
2  N.  B.  725,  holding  power  to  change  or  repeal  order  regulating 
running  at  large  of  animals,  is  continuing;  Mayor,  etc,  of  Balto. 
y.  State,  16  Md.  386,  holding  constitutional,  law  transferring  police 
powers  from  city  council  to  board  of  commissioners;  Mayor,  etc., 
of  Hagerstown  v.  Sehner,  37  Md.  193,  holding  law  was  not  invalid 
because  it  might  subject  taxpayers  to  increased  taxation. 

Elsewhere  the  syllabus  holding  is  relied  upon  as  follows:  Commrs. 
on  Inland  Fisheries  v.  Holyoke  W.  P.  Co.,  104  Mass.  459,  6  Am.  Rep. 
259,  holding  corporation  authorized  to  build  a  dam,  may  be  required 
to  construct  a  fish  way;  St.  Louis  v.  Gas  L.  Co.,  5  Mo.  App.  613,  hold- 
ing powers  given  by  State  for  governmental  purposes,  may  be 
altered  or  withdrawn;  Dow  v.  Railroad,  67  N.  H.  47,  86  AtL  534, 
though  charter  reserved  right  to  repeal,  lease  in  compliance  with 
subsequent  statute,  was  held  invalid  as  to  dissenting  stockholders; 
People  y.  Kerr,  27  N.  Y.  199,  holding  legislative  appropriation  of 
street  for  public  use  is  not  a  taking  of  private  property;  Parkhurst 
V.  Capital  City  Ry.,  23  Or.  479,  32  Pac.  306,  holding  general  grant 
of  powers  to  municipality  will  not  authorize  the  bestowing  of  ex- 
clusive privileges;  Alexander  v.  McKenzle,  2  S.  C.  91,  holding  po- 
litical offices  may  be  abolished  by  legislature;  State  v.  Addison,  2 
S.  C.  504,  holding  that  the  ordinance  had  exempted  the  property 
from  taxation,  but  that  the  State  Constitution  made  them  liable 
from  time  of  Its  adoption;  Bass  v.  Fontleroy,  11  Tex.  705,  holding 
legislature  may  alter  or  abolish  county  buildings;  Tugrwell  v.  Eagle 
Pass  F.  Co.,  74  Tex.  493,  13  S.  W.  654,  holding  grantee  of  ferry 
privilege  may  enjoin  one  operating  competing  ferry  without  a  li- 
cense; Thorpe  v.  Railroad  Co.,  27  Vt  155,  62  Am.  Dec.  637,  holding 
legislature  could  require  railroads  to  construct  cattle-guards;  Bur- 
roughs V.  Peyton,  16  Qratt  489,  491,  holding  one  providing  sub- 
stitute Is  not  exempt  from  subsequent  call  to  service;  Clarke  v. 
Tyler,  30  Gratt  147,  holding  fine  could  be  discharged  in  coupons; 
Koper  V.  McWhorter,  77  Va.  219,  holding  board  could  not,  without 
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legislative  authority,  lease  tbe  ferries;  Supervisors  v.  Luck,  80  Ya. 
225,  holding  act  granting  right  to  build  bridge,  repealable;  Railroad 
Co.  y.  Transportation  Co.,  25  W.  Ya.  354,  holding  no  legislature  can 
deprive  subsequent  legislature  of  rights  of  government;  Attorney- 
General  V.  Railroad  Cos.,  35  Wis.  506,  where  right  to  take  tolls  is 
fixed  by  charter,  legislature  cannot  regulate  tolls;  Richland  Go.  v. 
Yillage  of  Richland  Center,  59  Wis.  598,  18  N.  W.  500,  holding  coun- 
ties acquired  no  vested  right  to  disposition  of  license  moneys; 
Watson  Seminary  v.  Pike  Co.  Court,  50  8.  W.  884  (Mo.),  holding  re- 
pealable, act  appropriating  fines  to  a  school. 

Cited  in  12  Am.  Dec.  290,  note  on  this  topic,  collecting  authorities; 
35  Am.  St  Rep.  539,  note  on  legislative  control  over  property  of 
municipalities,  collecting  cases;  note,  11  Am.  Rep.  005;  dissent- 
ing opinions.  Dodge  v.  Woolsey,  18  How.  379,  15  L.  421,  and  State 
Bank  of  Ohio  v.  Knoop,  16  How.  403,  14  L.  991,  majority  holding 
unconstitutional,  law  levying  greater  tax  on  bank  than  amount 
stipulated  in  its  charter;  Loan  Assn.  v.  Topeka,  20  WaU.  668,  22  L. 
462,  majority  holding  unconstitutional,  statute  authorizing  bonds  in 
aid  of  private  manufactories;  Scobey  v.  Gibson,  17  Ind.  577,  majority 
holding  invalid*  act  providing  for  redemption  of  real  property  sold  on 
Judgment  upon  existing  contracts. 

Distinguished  in  Lahr  v.  Metropolitan,  etc.,  B.  B.  Co.,  104  N.  Y. 
293,  10  N.  B.  533,  holding  legislature  could  not  sanction  the  con- 
struction of  an  elevated  road  in  street  virithout  providing  com- 
pensation. 

Appeal  and  error. —  Act  decided  by  State  court  to  be  unconsti- 
tutional, may  not  be  brought  to  Supreme  Court  for  revision,  p.  639. 

Cited  and  principle  followed  in  Mobile  &  O.  R.  B.  v.  Tennessee, 
153  U.  S.  495,  38  L.  796,  14  S.  Ct  971,  holding  Supreme  Court  can 
revise  Judgment  of  State  court  deciding  that  exemption  provision 
in  charter  did  not  forbid  tax;  In  re  Wyllie,  2  Hughes,  461,  F.  O. 
18,112,  holding  **  state  exemption  laws,"  as  settled  by  its  highest 
court,  is  conclusive. 

10   How.    641,    18   L.    631,    BAST   HABTFOBI>  Y.    HARTFORD 
BRIDGB  CO. 

Not  cited. 

10  How.  641-667,  18  L.  681,  VILLALOBOS  v.  UNITBD  STATBS. 

Spanish  grants. —  The  survey  must  be  in  reasonable  conformity 
with  the  grant,  the  surveyor-general  cannot  split  up  the  surveys, 
p.  556. 

Public  lands  —  Grants. —  In  cases  of  vague  description,  no  par- 
ticular land  has  been  segregated  by  the  grant,  and  no  survey  can  be 
ordered,  p.  567. 

Cited  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  644,  holding  grant 
void  for  uncertainty. 
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10  How.  557-^86,  13  L.  637,  ST.  JOHN  v.  PAINB. 

If  avigatioiL —  Vessel  on  starboard  tack  has  right  to  keep  coarse, 
one  on  larboard  tack  mnst  give  way  or  be  answerable  for  conse- 
qiu'iices,  p.  581. 

Cited  in  The  Delaware,  1  Biss.  112,  F.  C.  3,760,  and  The  F.  W. 
Glfford,  7  Biss.  252,  254,  F.  G.  5,166,  and  Wells  v.  The  Anne  Caroline, 
29  Fed.  Caa.  641,  reasserting  role. 

Distinguished  in  The  Ann  Caroline,  2  WalL  545, 17  Li.  834,  holding 
rule  not  applicable  where  its  obserrance  would  probably  produce  a 
collision;  as  also  in  Bentley  v.  Coyne,  4  WalL  511,  18  L.  458. 

Navigation. —  A  vessel  having  the  wind  free,  must  get  out  of  way 
of  vessel  close-hauled,  p.  581. 

Cited  and  principle  applied  in  The  John  Stuart,  4  Blatchf.  446, 
F.  C.  7,427,  holding  close-hauled  vessel  not  liable  in  collision  for 
keeping  her  course;  Crowel  v.  The  Bark  Radama,  2  Cliff.  554,  F. 
C.  3,442,  holding  close-hauled  vessel  changing  her  course  subse- 
quently, is  liable;  Dickinson  v.  The  Catharine,  7  Fed.  Cas.  678, 
holding  schooner  sailing  free,  without  lookout,  liable  for  failure  to 
keep  out  of  way  of  close-hauled  vessel;  The  Maria  and  Elizabeth, 
7  Fed.  254,  placing  the  responsibility  upon  the  vessel  sailing  free. 
Cited  In  75  Am.  Dec.  604,  note  on  this  topic,  collecting  authorities. 

Navigation. —  Steam  vessels  are  under  the  same  obligations  as  a 
sailing  vessel  going  free,  p.  583. 

Cited  and  rule  applied  in  Lonan  v.  The  C.  H.  Northram,  15  Fed. 
Cas.  709,  and  Reed  v.  The  New  Haven,  20  Fed.  Cas.  449,  both  hold- 
ing that  steamers  should  keep  out  of  the  track  of  sailing  vessels. 
Cited  in  The  Johnson,  9  WalL  153,  19  L.  611,  with  no  particular 
application. 

Navigation. —  Steamers  meeting  must  put  the  helm  aport,  p.  583. 

Cited  and  rule  applied  in  Wheeler  v.  The  Eastern  State,  2  Curt 
143,  F.  C.  17,494,  declaring  that  a  local  usage  cannot  vary  the  rule; 
The  Louisa,  3  Ware,  132,  F.  C.  8,529,  Haney  v.  The  Louisiana,  11 
Fed.  Cas.  424,  and  Penn.  Coal  Co.  v.  The  Queen  Victoria,  19  Fed. 
Cas.  188,  reasserting  rule. 

Navigation. —  A  steamer,  meeting  a  sailing  vessel,  dose-hatiled, 
or  having  the  wind  free,  must  take  measures  to  avoid  the  latter, 
which  should  keep  its  course,  p.  583. 

Cited  and"  principle  applied  in  The  Steamer  Oregon  v.  Bocca,  18 
How.  572,  15  L.  616,  Baker  v.  The  City  of  New  York,  1  Cliff.  81,  F. 
O.  765,  and  Bestoso  v.  United  States,  etc.,  Co.,  9  La.  Ann.  268,  all 
holding  steamer  not  observing  rule,  prima  facie  at  fault;  New  York, 
etc.,  S.  S.  Co.  V.  Rumball,  21  How.  385,  16  L.  149,  The  Northern 
Indiana,  3  Blatchf.  99,  110,  F.  C.  10,320,  and  Pope  v.  The  R.  B. 
Forbes,  1  Cliff.  338,  F.  C.  11,275,  all  holding  steamer  liable;  Ward 
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V.  The  Brig  Fashion,  Newb.  29.  31,  6  McLean,  173,  175,  176,  F.  O. 
17,154,  holding  steamer  at  night  should  slacken  her  speed;  The 
Pilot,  1  Blss.  162,  F.  C.  11,168,  holding  sail  vessel  recklessly  cross- 
ing line  of  a  steamer,  not  entitled  to  recovery  for  injury  received; 
The  Louisa,  3  Ware,  131,  F.  C.  8,529,  reaffirming  rule;  as  also  in 
Haney  v.  The  Louisiana,  Taney,  611,  F.  C.  6,021,  The  Osprey,  1 
Sprague,  254,  F.  C.  10,606,  and  Phila.,  etc.,  R.  R.  Co.  v.  Kerr,  33  Md. 
339,  and  The  Free  State,  1  Brown  Adm.  263,  267,  F.  0.  5,090,  all 
holding  propeller  meeting  sailing  vessel  at  night,  with  plenty  of  sea 
room,  need  not  slacken  speed;  Mazeas  v.  The  J.  D.  Peters,  14  Sawy. 
435,  42  Fed.  260,  holding  steamer  had  not  sustained  the  burden  to 
show  collision  was  not  her  fault;  Judd  Go.  v.  The  Steamer  Java,  1 
Holmes,  10,  F.  C.  7,559,  and  The  Golden  Grove,  13  Fed.  688,  691, 
both  holding  steamship  liable;  Waldorf  v.  The  New  York,  1  Fllpp. 
53,  56,  F.  C.  17,057,  holding,  if  collision  cannot  otherwise  be  pre- 
vented, sailing  vessel  may  change  its  course;  Ward  v.  Chamber- 
lain, 29  Fed.  Cas.  174,  holding  some  of  the  rules  applicable  to  rivers, 
when  applied  to  open  sea,  are  more  apt  to  produce  than  avoid  col- 
lisions; McWiUiams  v.  The  Vim,  12  Fed.  914,  holding  steamer  not 
relieved  by  previous  fault  of  sailing  vessel;  The  City  of  New  York, 

15  Fed.  629,  holding  steamer  in  fog  not  going  at  moderate  speed, 
liable  for  collision;  Hurd  v.  Reeve,  12  Fed.  Cas.  1008,  if  collision 
would  not  have  happened  if  said  vessel  had  held  her  course,  the 
latter  is  liable.  Cited,  without  particular  application.  In  The  Fair- 
banks, 9  Wall.  422,  19  L.  709. 

Distinguished  in  The  Propeller  Monticello  v.  Mollison,  17  How. 
154,  15  L.  70,  where  there  was  no  immediate  danger  of  collision, 
when  the  schooner  changed  her  course;  New  York  &  B.  T.  Co.  v. 
Phil.  &  S.  S.  N.  Co.,  22  How.  472,  16  L.  399,  holding  propeller  tow- 
ing barge  not  within  the  rule.  Qualified  in  The  Scotia,  7  Blatchf. 
311,  F.  C.  12,513,  holding  It  may  be  shown  the  steamer  exercised 
due  care. 

Ifavlgatlon. —  A  competent  outlook,  stationed  forward,  is  indis- 
pensable to  exempt  steamboat  from  blame  in  collision  at  night,  p. 
585. 

Cited  and  principle  applied  In  The  Steamboat  New  York  v.  Rea, 
18  How.  225,  15  L.  361,  holding  also,  that  steamboat  was  at  fault 
in  not  having  a  sufficient  outlook;  as  also  in  The  Ottawa,  3  Wall. 
273,  18  L.  167,  Ward  v.  The  Ogdensburgh,  Newb.  151,  5  McLean, 
634,  F.  C.  17,158,  all  holding  similarly;  The  Morning  Star,  4  Blss. 
67,  F.  C.  9,817,  holding  that  pilot  was  not  a  sufficient  lookout; 
Beavers  v.  The  North  America,  3  Fed.  Cas.  12,  The  Leland,  19 
Fed.  776,  The  St.  Nicholas,  49  Fed.  679,  and  Reed  v.  The  New 
Haven,  20  Fed.  Cas.  448,  all  holding  failure  to  keep  proper  lookout 
Is  prima  facie  evidence  of  responsibility  for  collision;  The  Magnolia, 

16  Fed.  Cas.  482,  holding  steamer  responsible  for  collision  which  a 
better  lookout  might  have  prevented;  Todd  y.  The  James  Adger,  23 
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Fed.  Gas.  1351,  holding  steamer  moving  at  night  should  keep  a 
proper  lookout  and  reduce  its  speed;  The  Ant,  10  Fed.  297,  and  The 
G.  W.  Ghllds,  67  Fed.  271,  both  holding  steamer  is  bound  to  have 
a  lookout  independent  of  the  helmsman;  The  Excelsior,  12  Fed. 
200,  holding  captain  abaft  of  wheel,  an  insufficient  lookout;  The 
Manhasset,  34  Fed.  418,  holding  that  necessity  of  lookout  on  steamer 
at  night  is  imperative;  Kelsey  v.  Barney,  12  N.  Y.  431,  holding  party 
using  all  the  care  exacted  by  law  under  the  circumstances,  is  not 
liable.  Cited  in  75  Am.  Dec.  605,  note  on  this  topic,  collecting  au- 
thorities. Cited,  without  particular  application,  in  The  Cambridge, 
2  Low.  23,  F.  C.  2,834. 

Navigation. —  Owner  is  responsible  for  negligence  and  incom- 
petency of  his  men,  p.  686. 

Miscellaneous. —  Cited  to  point  that  admiralty  Jurisdiction  ex- 
tends to  collisions  occurring  on  water  within  a  State,  in  46  Am.  Dec 
59,  note  on  this  topic.  Cited  generally  in  Foster  t.  The  Miranda, 
Newb.  232,  6  McLean,  227,  F.  C.  4,977.  Cited,  as  having  allowed  in- 
terest upon  actual  damages,  in  North  Shore*  etc.  Ferry  Co.  y.  The 
Huguenots,  18  Fed.  Cas.  SSL 

10  How.  686-609,  18  L.  661,  NBWTON  T.  STBBBINS. 

Navigation. —  Steamer  should  take  necessary  precautions  to  avoid 
sailing  vessel,  which  should  keep  her  course,  p.  606. 

Cited  and  principle  applied  in  The  Colorado,  91  U.  S.  701,  23  L. 
388,  where  sailing  vessel  kept  her  course,  propeller  must  show  the 
exercise  of  every  reasonable  precaution;  The  Osprey,  1  Sprague, 
256,  F.  0.  10,606,  and  Parrott  v.  K.  &  N.  Y.  I.  Co.,  46  N.  Y.  368,  re- 
asserting rule;  Bestoso  v.  United  States  M.  S.  S.  Co.  of  N.  Y.,  9  La. 
Ann.  268,  holding  burden  was  on  steamer  to  show  acddent  was 
unavoidable. 

Distinguished  in  Baker  t.  City  of  New  York,  1  Cliff.  76,  F.  C.  765, 
holding  rule  not  controlling  before  vessels  have  approached  to  a 
point  of  danger. 

Navigation. —  Steamer  meeting  sailing  vessel  in  narrow  channel 
should  slacken  speed,  p.  606. 

Cited  and  principle  applied  in  McCready  v.  Goldsmith,  18  How. 
91,  16  L.  289,  holding  steamer  running  at  high  speed  in  foggy 
weather,  grossly  at  fault;  Rogers  v.  The  Steamer  St  Charles,  19 
How.  112,  16  L.  666,  declaring  that  steamer  on  rainy  night  should 
have  slackened  her  speed;  The  Northern  Indiana,  3  Biatchf.  109, 
F.  C.  10,320,  holding  that  rate  of  speed  must  depend  upon  the  cir- 
cumstances; Ward  V.  The  Fashion,  6  McLean,  172,  176,  177,  Newb. 
29,  32,  F.  C.  17,164,  holding  steamer  passing  through  fleet  of 
anchored  sail- vessels  at  night,  should  slacken  her  speed;  Hall  v. 
The  Buffalo,  Newb.  122,  F.  C.  5,927,  and  Todd  v.  James  Adger,  23 
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Fed.  Gas.  1352,  both  holding  steamer  at  fault  for  not  slackening  her 
speed  on  a  dark  night;  The  Louisiana,  2  Ben.  375,  F.  C.  8,537,  hold- 
ing it  was  sufficient  to  show  steamer  in  fault  that  she  was  running 
seven  knots  on  coast  in  hazy  weather;  The  Steamer  Hansa,  5  Ben. 
527,  F.  G.  6,037,  holding  steamer  not  going  at  moderate  speed  in 
fault;  Morrison  v.  The  Steamboat  Petaluma,  1  Sawy.  127,  F.  G. 
9,848,  apportioning  damages  where  vessel  had  neither  bell  nor 
horn,  and  steamer  failed  to  slacken  speed;  The  Bay  State,  2  Fed. 
Gas.  1006,  holding  speed  of  sixteen  knots  during  a  dense  fog,  grossly 
improper;  Quarrier  v.  Richards,  7  La.  Ann.  278,  holding  vessel 
should  have  slackened  speed;  Baltimore,  etc.,  R.  R.  Go.  v.  Trans- 
portation Go.,  32  Ohio  St  149,  holding  pilot  out  of  his  course,  at- 
tempting to  i>ass  bridge  at  night  at  high  speed,  is  negligent  Gited 
in  75  Am.  Dec.  611,  note,  that  vessels  navigating  narrow  channels 
should  take  extra  precautions,  collecting  authorities. 

NaTigation. —  Steamer  should  have  a  proper  lookout  forward, 
p.  607. 

Gited  and  principle  applied  In  The  Ant,  10  Fed.  297,  holding  that 
steamers  are  bound  to  have  a  lookout  independent  of  the  helms- 
man; The  Manhasset,  34  Fed.  418,  declaring  that  necessity  for  look- 
out at  night  is  imperative.  Gited  in  75  Am.  Dec.  006,  note  on  this 
topic,  collecting  authorities. 

Navigation. —  Every  precaution  must  be  taken  by  vessels  in  pass- 
ing, and  the  loss  falls  upon  the  one  at  fault,  p.  605. 

Gited  and  principle  applied  in  Foster  v.  The  Miranda,  6  McLean, 
227,  Newb.  232,  F.  0.  4,977,  holding  both  vessels  in  fault,  loss  di- 
vided. 

Miscellaneous. —  Dissenting  opinion  of  Daniel,  J.,  cited  in  his  own 
dissenting  opinion;  The  Genesee  Ghief  v.  Fitzhugh,  12  How.  464, 
13  L.  1067,  and  Jackson  v.  The  Steamboat  Magnolia,  20  How.  308, 
15  L.  915,  discussing  admiralty  Jurisdiction.  Gited,  to  point  that 
admiralty  Jurisdiction  extends  to  collisions  on  water  within  a  State, 
in  note,  45  Am.  Dec  69. 

10  How.  609-627,  18  L.  660,  UNITED  STATES  v.  D'AUTBRIVB. 

Land  grant  made  by  France,  after  Louisiana  had  been  ceded  to 
Spain,  is  void,  p.  623. 

Reaffirmed  in  United  States  v.  PiUerln,  18  How.  9, 14  L.  28,  United 
States  V.  Ducros,  15  How.  41,  14  L.  592,  and  United  States  v.  Lynde, 

11  WalL  643,  20  L.  284;  principle  reaffirmed  in  Montault  v.  United 
States,  12  How.  51,  13  L.  889,  holding  authorities  of  Louisiana  had 
no  right  to  make  grant  after  its  cession  to  Great  Britain;  Goffee  v. 
Groover,  123  U.  S.  26,  31  L.  61,  8  S.  Gt  14,  holding  void  grant  made 
by  Georgia  while  exercising  powers  of  government  de  facto,  over 
part  of  Florida;  Eslava  v.  Boiling,  22  Ala.  738,  holding  void  grant  by 
Spain  after  treaty  of  St  Ildefonso  of  part  of  Louisiana. 


10  How.  627-645 


Notes  on  U.  S.  Reports. 


838 


French  grants. —  No  legislation  of  Congress  has  cored  a  defect 
arising  from  lack  of  power  to  malie  a  French  title,  under  which 
there  had  been  no  possession,  p.  625. 

Treaties  take  effect  from  time  of  execution,  p.  623. 

Cited  in  dissenting  opinion,  McElyaln  y.  Mudd,  44  Ala.  71,  with- 
out particular  application. 

Louisiana  land  grant. —  By  act  of  1824,  a  claimant  of  land  In 
Louisiana  must  aver  and  prove  residence  there  at  date  of  grant, 
p.  625. 

Reaffirmed  In  United  States  v.  Castant,  12  How.  440,  441,  13  L. 
1057,  105& 


10  How.  627-645,  13  L.  568,  ROBINSON  v.  MINOR. 

Spanish  land  grants,  made  within  the  territory  of  Georgia,  owe 
all  their  force  to  act  of  Congress,  1803,  p.  64a. 

Cited  In  Coffee  y.  Orooyer,  123  U.  S.  24,  31  L.  60,  8  S.  Ct.  13, 
holding  yoid,  grant  by  Georgia,  while  exercising  powers  of  govern- 
ment de  facto,  of  a  part  of  Florida. 

Spanish  land  grants  in  Georgia. —  Without  confirmation  certifi- 
cate by  board  of  commissioners,  the  grant  would  have  been  invalid, 
p.  643. 

Distinguished  In  Woods  v.  Jackson  I.  Mfg.  Co.,  1  Holmes,  384, 
F.  C.  17,903,  holding  act  containing  condition  precedent  not  ap- 
plicable. 
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